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A 
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HIGH COURT REPORTS, 1862-1909; 

AND 

PRIYY COUNCIL REPORTS OF APPEALS FROM INDIA. 

1836-1909, 

WITH AN INDEX OF OASES, 




Agents for the sale of Books published by the, Superintendent of Government 

Printing , India , Calcutta . 


In the United Kingdom. 


Constable & Go., 10, Orange St., Leicester 
Square, W.C. 

Kegan Paul, Trench Trubner & Co., 
68-74, Carter Lane, E.C. 

Bernard Quaritch, 11, Grafton Street, New 
Bond Street, London, W* 

P. S. King & Son, 2 and 4, Great Smith 
Street, Westminster, London, S. W. 

H. S. King & Co., 65, Cornhill, and 9, Pall 
Mall, London. 

Oliver & Boyd, Tweeddale Court, Edin- 
burgh. 


E. Ponsonby, Ld., 116, Grafton Street, 
Dublin. 

Grindlay & Co., 54, Parliament Street, 
London, S.W. 

T. Eisher Unwin, I, Adelphi Terrace, 
London, W.C. 

W. Thacker & Co., 2, Creed Lane, London, 

E.C. 

Deighton, Bell & Co., Cambridge. 

B. H. Blackwell, 50 and 51, Broad Street, 
Oxford. 

Luzac & Co., 46, Great Bussell Street, 

London, W.C, 


On the Continent. 

Otto Harrassowitz, Leipzig. Ernest Leroux, 28, Hue Bonaparte, Paris, 

Karl W. Hiersemann, Leipzig. France. 

R. Friedlander & Sohn, Berlin, W.N., Martians Nijhoff, The Hague, Holland. 
Carlstrasse, 11. 


In India. 

Thacker, Spink & Co., Calcutta and Simla. Gopal Narayan & Co., Bombay. 

Newman & Co., Calcutta. Bam Chandra Govind & Son, Kalbadevi, 

B. Cambray & Co., Calcutta. Bombay. '•» 

S. K. Lahiri & Co., Calcutta. Superintendent, American Baptist Mission 

B. Banerjee & Co., Calcutta. Press, Rangoon. 

The Calcutta School Book and Useful Rai Sahib M. Gulab Singh & Sons, Mufid- 
Literature . Society, 309, Bow Bazar i-Am Press, Lahore and Calcutta. 

Street, Calcutta. N. B. Mathur, Superintendent, Nazair 

Lutterworth & Co. (India), Limited, Kanun Hind Press, Allahabad. 

Calcutta. A. Chand & Co., Punjab. 

The Weldon Library, 18-5, Ohowringhee A. M. and J. Ferguson, Colombo, Ceylon. 

Road, Calcutta. Babu S. C. Talukdar, Proprietor, Students 

M. L. Sircar & Sons, 75, Harrison Road, & Co., Gooch Behar. 

Calcutta. - Manager, Educational Book Depots, Nag- 

Higginbotham & Co., Madras. pur and J ubbuipore.* 

’ ,¥. *.Ka!yanarama Iyer & Co., Madras. Manager of the Imperial Book Depot, 63, 

Q. A. Natesan & Co., Madras. Chandney Chau k Street, Delhi.* 

B. Murthy & Co., .Madras. Manager,.. East Coast News, Vizagapafcain.* 

Thompson. & Co., Madras. Manager, « The Agra Medical Hall and 

Temple & Co., Madras. Co-operative Association, limited/' 

Combridge & Co., Madras. (Successors to A. John & Co., Agra.)* 

P. R. Rama Iyer & Co., Madras. Superintendent, Basel Mission Book and 

, Thacker & Co., Ld., Bombay. Tract Depository, Mangalore.* 

A. J. Combridge & Co., Bombay. P. Varadachary &. Co., Madras.* 

D. B. TaraporevaJa, Sons & Co., Bombay. H. Liddell, Printer, etc., 7, South Road, 

Kadhabai Atmaram Sagoon, Bombay. Allahabad.* 

Sundar Pandurang, Bombay. D. 0. Anand;.&.Sons, Peshawar.* 

, . . : * Agents for sale of the Legislative Department publications only. 
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HEADINGS, SUB-HEADINGS AND GROSS REFERENCES. 


The headings and sab-headings under which the cases are arranged are 
printed in this table in capitals, the headings in black type and the sub-head- 
ings in small capitals. The cross references are printed in ordinary type. 


SALARY. 

Sail. 

SALE BY AUCTION. 

Sale by Official Assignee. 

SALE CERTIFICATE. 

Sale Deed. 

SALE FOR ARREARS OF CESSES. 
SALE FORWARD EARS OF RENT. 

1. Act VIII of 1835. 

2. Defaulters. 

3. Ostler-tenures, Sale of. 

4. Portion of Under-tenure, Sale of. 

5. Effect of Sale. 

0. Incumbrances. 

7. Rights and Liabilities of Purchasers. 

8. Second Sale. 

9. Surplus Proceeds of Sale. 

10. Deposit to stay Sale. 

XL Setting aside Sale. 

(a) General Cases. 

{ b ) Irregularity. 

(c) Other Grounds. 

(d) Re-sale. 

12. Effect of setting aside Sale. 

SALE FOR ARREARS OF REVTSjNUE, 

L Right to Sell. ' ■ ' / 

2. Protected Tenures. 

3. Sam of Share of Estate. 

4. Incumbrances.. 

( a ) Generally. . 


SALES FOR ARREARS OF REVENUE 
— concld. 

4. Incumbrances — concld. 

(c) Bengal Regulation XI of 1822, 

(d) Act XI of 1859. 

(e) Madras Act II of 1864. 

(/) Bengal Act VII qf 1868. 

( g ) N.-W. P. Land Revenue Act. 

5. Purchasers, Rights and Liabilities of. 

6. Deposit to stay Sale. 

7. Sale-proceeds. 

8. Setting aside Sale. 

(а) Irregularity. 

(б) Other Grounds. 

(c) Parties. 

9. Miscellaneous Cases. 

Sale for Arrears of Road-cess. 

Sale in Execution of Certificate under Bengal Act 
■ VII of 1880. , • 

Sale in Execution of Certificate under Bengal Act 
I of 1895. 

SALE IN EXECUTION OF DECREE. 

1. Place of Sale. 

2. Person Selling-Property of which, he is. 

NOT, BUT AFTERWARDS. BECOMES, O WNER. 

3. Objection to Sale,:, f 

4. -Stay of Sale. 

5. Immoveable Property, 

\ 5(a). Impartible Estate; - 

6. Bidders- 

7. Purchasers, Rights of. 

(a) G TfilNfH R A TiW. 


f; :: : 
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SALE IN EXECUTION OF DECREE— 

conoid , 

7. Purchasers, Eights of — conoid. 

(c) Emblements. 

( d ) Eent. 

(e) Reversionary Interest. 

(/) Stride: an. 

8. Errors in Description of Property 

sold. 

9. Joint Property. 

10. Mortgaged Property. 

IX. Decrees against Representatives. 

12. Re-sales. 

13. Purchasers, Title of. 

(a) Generally. 

(b) Certificates of Sale. 

14. Distribution of Sale-proceeds. 

15. Wrongful Sales. 

16. Invalid Sales. 

(a) Death of Decree-holder before 

Sale. 

(b) Death of Judgment-debtor before 

Sale, 

(c) Fraud. 

(d) Execution Proceedings struck 

off. 

(e) Decrees afterwards reversed. 

(/) Decree found to have been satis- 
fied. 

(g) Decree against Wrong Person. 

(h) Decree without power of sale. 

( i ) Decree amended after execution. 

(j) Want of Saleable Interest. 

(h) Sale contrary ’to^law. 

( l ) Want of Jurisdiction, 

(m) Decrees barred by Limitation. 

(n) Sale pending Appeal. 

■■ 17. Setting aside Sale. 

(a) General Cases, 

(b) Irregularity. 

{ c ) Substantial Injury. 

. {d) Expenses of Sale. 

: 18. Setting aside Sale— -Eights of Porch a- 

4A SEES. ;■ 


(a) Compensation. 



■■A \ 


SALSETTE. 

Salt. 

SALT, ACTS A35TD REGULATION'S 
BELATING TO— 

1. Bengal. 

2. Madras. 

3. Bombay. 

Salt Act. 

SALT ACT (XII OF 1882). 

Salt-pans, Lease of. 

SALTPETBE. 

SALVAGE. 

Salvation Army. 

Samaj. 

Sambalpnr. 

Sambandha-nirnaya Patra. 

Samples. 

SAaNTAD. 

Sanction. 

SANCTION FOR PROSECUTION. 

X. Application fob, and Ghaut of, Saxo 

TION. 

2. Where Sanction is necessary or other- 

wise. 

3. When Sanction may be granted 

4. Notice of Sanction. 

5. Nature, Form, and Sufficiency of Sanc- 

tion.. x 

6. Power to grant Sanction. 

7. Discretion in granting Sanction. 

8. Revocation of sanction. 

9. Expiry of Sanction, 

10. Fresh Sanction. 

11. Power to question Grant of Sanction. ■ 

12. Want of Sanction. 

13. Non-compliance with Sanction. 

Sapindas. 

Saranjam. 

Satxdayik. 

Bayer Compensation. 

Schedule. 

SCHEDULED DISTEICTS ACT* 

Scienter. 

SCIBE FACIAS, WBIT OF. 

Sea. ■ 

SEA CUSTOMS ACT (VIII OF 1878). 
Seal. 

Seal Warrant. 





TABLE OF HEADINGS. 


Search by Police. • 

Search for Arms. ■ 

SEARCH-WARRANT. 

Seaworthiness. 

Sebait. 

Second Adoption, Validity of. 

Second Appeal. 

Second-class Magistrate. 

Second Mortgagee. 

Secondary Evidence. 

Secret Trusts. 

Secretary of Charitable Institution.. 

Secretary of Municipal Board. 

SECRETARY OF STATE FOR INDIA. 

Secunderabad, Cantonment of. 

Security. 

SECURITY BOND. 

SECURITY FOR COSTS. 

1. Suits. 

2. Appeals. 

SECURITY FOR GOOD BEHAVIOUR. 

SEpURITY FOR KEEPING THE 
PEACE. 

Security for past Loan. 


Separate Offences.* 

Separate property. 

Separate Suit. 

Separation in Estate. 

SEQUESTRATION. 

Servant. 

Service Inam. 

Service of Process. 

Service of Summons. 

SERVICE TENURE. 

'Service under East India Company. 

Sessions Case. 

Sessions Court. 

SESSIONS JUDGE. 

SESSIONS JUDGE, JURISDICTION OF 
SET-OFF. 

1. General Cases. 

2. Cross Decrees. 

Setting aside Lease. 

Setting aside ex parte .Decree. 

SETTING ASIDE SALE. 

SETTLED ACCOUNTS. 

Settled Estate. 

SETTLEMENT. 


Sedition. 

Self -acquired Property. 

Self-acquisition. 

SENTENCE. 

1. General Cases. 

2. Capital Sentence. 

3. Cumulative Sentences. 

4. Fine. 

5. Imprisonment. . 

(a) Imprisonment Generally. 

(b) Imprisonment and Fine. 

(c) Imprisonment in Default of Fine. 

6. Sentence . after previous Conviction. 

7. Solitary Confinement. 

8. Transportation. 

9. Whipping. 

10. Power of High Court as to Sentences. 

(а) Generally. 

(б) Enhancement. 

(e) Mitigation. 

(<2) Reversal. 

11. Forfeiture of Property, 

■ Separate Acquisition. 

Separate Charges. 


1. Construction. 

2. Right to Settlement. 

3. Evidence of Settlement. 

4. Mode of Settlement. 

5. Subjects of Settlement. 

6. Effect of Settlement. 

7. Expiration of Settlement. 

8. Miscellaneous Cases. 
Settlement award. 
SETTLEMENT OFFICER. 
Shanars or Nadars. 

Share. 

Shares. 

Shareholder. 

Share-warrants. 

SHBBAIT. 

Sheri Lands. 

SHERIFF. 

Shiahs, 

Shiah Law 
Shikmi Interest. 

Shikmi Talukhdars. . : 

CSTTTP ' 

OJtXJLJj , 

SHIP. BEST OF 



VI 


TABLE OF HEADINGS. 


SHIP, REGISTERING OP. 

SHIP, SALE OP. 

SHIPMENT. 

Stripping Document. 

SHIPPING LAW. 

SHIPPING ORDER. 

Shroffs, Usage of. 

Shudra. 

SIGNATURE. 

Sikhs. 

Similarities calculated to deceive. 

Simple Mortgage. 

“ SIR ” LAND. 

Sister ’ s Daughter. 

Sister’s Daughter’s Son. 

SLANDER. 

" SLAUGHTER-HOUSE. 

SLAVERY. 

SLAVERY (CRIMINAL CASES). 
SMALL CAUSE COURT, MOPUSSIL. 

1. Law of Small Cause Courts, Mofussil. 

2. Jurisdiction. 

General Cases. 

Account. 

Act XL of 1858. 

Alternative Relief, 

Arbitration. 

Army Act. 

Attachment. 

Cess. 

Claim to Property Seized inRxecu- 

TION. 

Compensation for acquisition of land. 
Contract. 

Contribution. 

Copyright. 

Costs. 

Crops. 

Customary Payments. 

Damages. 




v Declaratory Decree. 

V . ■ 

Decree. 


Decree. 

■■■■ 'Deed... . 


Dower. : 

Dwelling or Carrying on Business. 







Immoveable jpbopemy. 

v ■ v:' ' : 

v - v ; .. : : V ■ - ' > :■ V : i-' ' ; v,,J 


SMALL CAUSE COURT, MOFUSSIL— 
concld. 

2. Jurisdiction — concld. 

Intestacy. 

Maintenance. 

Marriage. 

Mesne Profits. 

Military Men. 

Money Had and Received. 

Money illegally Exacted. 

Mortgage. 

Moveable Property. 

Municipal Commissioners. 

Municipal Tax. 

Order of Civil Court. 

Partnership Account. 

Prisoner’s Testimony Act. 
Purchase-money. 

Receiver. 

Registration Act. 

Rent. 

Sale-proceeds. 

Salvage. 

Tax. 

Title, Questions of. 

Trusts. 

Wages. 

Wrongful Distraint. 

3. Practice and Procedure. 

(a) Execution of decree. 

(b) New Trials and Reviews, 

(c) Reference to High Court. 

(d) Miscellaneous cases. 

SMAXiD CAUSE COURT, PRESIDENCY 
TOWNS. 

1. Jurisdiction. 

(a) General Cases. 

{b) Army Act. 

(c) Breach of Promise of Marriage. 

(d) Damages for Breach of Contract. 

(e) Decree, Suit on. 

(/} Immoveable Property. 

(g) Insolvency. 

(h) Legacy, Suit for. 

(i) Maintenance, Suit fob. 

(j) Moveable Property. 

(h) Registration Act, 1866, ss, ■ 62, 

m 

(l) Revenue. 
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SMALL i CAUSE COURT, PRESIDENCY 
T OWN S —condd. 

1. Jurisdiction — condd . 

| (m) Set-off. 

(n) Title, Question of. 

(o) Trover. 

2. Practice and Procedure. 

Y (a) General Cases. 

(b) Leave to Sue. 

(c) New Trial. 

| (d) Reference to High Court. 

(c) Re-hearing. 

SMALL CAUSE COURT, RANGOON. 

Smuggling. 

I Snake-charmers. 

SOCIETIES REGISTRATION ACT 
(XXI of 1880). 

SOLDIER. 

Selehnamak. 

SOLICITOR. 


SPECIAL OR SECOND APPEAL— condd. 

4. Small Cause Court Suits — condd . 

(/) Customary Payment. 

( g ) Damages. 

(h) Debts. 

(i) Declaratory Decree. 

(?) Decree. 

(k) Immoveable Property. 

(l) Maintenance. 

(m) Mesne Profits. 

(n) Money. 

(o) Mortgage. 

(p) Moveable Property. 

(q) Profits of Land. 

(r) Rent. 

(.*?) Specific Performance. 

(t) Surety. 

, (u) Tax. 

(v) Titile, Question of. 

( iv ) Trespass. 


Solicitors Act, 1877 (40 & 41 Vie., c. 25). 

Solitary confinement. 

Soraaj. 

Sonthal Parganas. 

Sonthal Parganas Justice Regulation (V of 
1893). 

SONTHAL PARGANAS SETTLEMENT 
REGULATION (III OP 1872). 

SOUTH CANARA. 

Sovereign Prince. 

Special Bench. 

SPECIAL COMMISSIONER. 

SPECIAL CONSTABLE. 

Special Court at Rangoon, 

SPECIAL DAMAGE. 

Special Diary. 

Special Judge. 

Special Leave to appeal. 

SPECIAL OR SECOND APPEAL. 

1. Orders subject or not to Appeal. 

2. Right of Appeal. 

3. Admission or summary Rejection of 
Appeal. 

4. Small Cause Court Suits. 

(а) General Oases. 

(б) Account. 

(c) Award. 

(A) Contract. . 

(e) Contribution. 


5. Grounds of Appeal. 

(а) Form of. 

(б) Questions of Fact. 

(c) Evidence, Mode of Dealing with. 
Evidence Generally. 
Documentary Evidence. 

Oral Evidence. 

Admission or Rejection of Evi- 
dence. 

6. Other Errors of Law or Procedure. 

(а) Appeals. 

(б) Costs. 

(c) Discretion, Exercise of, in various 

Cases. 

(d) Issues, Omission to decide. 

(e) Judgments. 

(/) Local Investigations. 

(g) Mistakes. 

(h) Multifariousness. 

(i) Parties. 

(?) Remand. 

(k) Review. 

(Q Valuation of Suit. 

(m) Witnesses. 

(n) Miscellaneous Cases. 

7. Procedure in Special .Appeal. 

Special Police Officer. 
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SPECIAL TRIBUNAL. 
Specific Appropriation. 

Specific Legacy. 

SPECIFIC PERFORMANCE. 

1. General Oases. 


STOLEN PROPERTY. 

1. Offences relating to. 

2. Disposal of, by the Court. 
Stoppage in transitu. 

STORING JUTE. 



Stranger. 

Street. 

Stridhan. 

Striking off Execution-proceedings. 

Striking off Proceedings. 

Sub-lease. 

Sub -letting. 

Sub-mortgage. 

SUBORDINATE COURT. 
SUBORDINATE JUDGE, JURISDIC- 
TION OB, 

Subordinate Magistrate. 

Sub-Registrar. 

Subrogation. 

Subscription. 

SUBSISTENCE-MONEY. 

Sub-soil Rights. 

Substantial Injury. 

Substantial Question of Law- 
Substitution of Executor in place of supposed 
Legal Representative. 

SUBSTITUTION OE NAMES. 

Substitution of parties. 

Sub-Tenant. 

SUCCESSION. 

SUCCESSION ACT (X OF 1865). 
Succession Certificate. 

SUCCESSION CERTIFICATE ACT (VII 
OF 1888). 

Succession (Property Protection) Act, 1841. 
SUDDER COURT. 
e< SUDDER KHAJANA.” 

Sudras, 

Sufficient Cause. 

SUICIDE. 

SUIT. 

Suit in forma pauperis. 

Suits Valuation Act (VII of 1887). 

Summary Decision. 

Summary Jurisdiction, 

Summary Order. 

Summary Procedure. 

Summary Proceeding. 

Summary Suit. 


2. Special Cases. 

SPECIFIC RELIEF ACT (I of 1877), 
Speculative Purchase. 

SPES SUCCESSIONS. 

Splitting cause of action. 

Splitting Offence. 

Spy. 

Sradh Ceremony. 

Stakeholder. 

Stall-keepers. 

STAMP. 

I. Bengal Regulations. 

XII of 1826. 

X of 1829. 

% Bombay Regulations. 

XVIII of 1827. 

3. Madras Regulations. 

XIII of 1816. 

II of 1825. 

STAMP ACT (XXXVI OF 1800). 
STAMP ACT (X OF 1882). 

Stamp Act (XXVI of 1867). 

STAMP ACT (XVIII OF 1869). 
STAMP ACT (I OF 1879). 

STAMP ACT (II OF 1899). 

STAMP DUTY. 

STAMP DUTY, REBUND OF. 

Stare decisis. 

Statement in previous Deposition. 
Statements made out of Court. 
STATUTE. ■ 

Statute of Distribution. 

STATUTE OE ERATEDS. 

Statutes, cohstrtjctioet oe. 

Statutes, Interpretation of. 

Statutory Road. 


STAY 03 
Stay of Pr< 
STEAM C 
Step in aid 
Stocks. , 
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SUMMARY TRIAL. 

Summing up evidence. 

SUMMONS. 

SUMMONS, SERVICE OF. 

Summons Gases. 

Sunday. 

SUNDERBUNS BOUNDARY. 

Sunderbuns Estate. 

SUNDERBUNS SETTLEMENT REGU- 
LATION (BENT G-. REG. Ill OF 1828 ). 
Sunni Law. 

SUPERINTENDENCE OF HIGH 
COURT. 

1. Act XXIXI of 1861, s. 35. 

2. Bombay Regulation II of 1827. 

3. Charter Act (24 & 25 Vict., c. 104), s. 15. 

(a) Civil Cases. 

( b ) .Criminal Cases. 

4. Civil Procedure Code, s. 622. 

SUPERIOR LANDLORD. 

Superstitious Uses. 

Supplemental Decree. 

SUPPLEMENTAL SUIT. 

Supplementary Judgment. 

SUPREME COURT, BOMBAY. 
SUPREME COURT, CALCUTTA. 
SUPREME COURT, MADRAS. 

Supreme Court’s Officers Act, 1843. 

Surborakari Tenure. 

Surcharge and Falsification. 

SURETY. 

1. Liability of Surety. 

.2. Enforcement of Security. 

3. Discharge of Surety. 

4. Miscellaneous Cases. 

SURETY BOND, 

Surplus Sale-proceeds. 

Surrender., . ’ . • 

SURVEY, 

Survey Act (Bombay). — 

SURVEY AWARD. 

SURVEY MAP. 

Survey Officer. , • m 

Survey and Settlement Manual. 

SURVEY ORB, 

Surviving Defendants and Plaintiffs. 


SURVIVORSHIP. 

Suspension. 
ec Swaraj.” 

Swinging. 

SWORD-STICK. 

Symptom of Death. 

Tacking. 

Tahsildar. 

Talabana. 

Talab-i-ishtashad. 

Talabi Mowashibat, Talabi Istishad. 

Talak. 

Talukh. 

Talukhdar. 

Talukhdari Tenure. 

TANJORE CUSTOM. 

TANK. 

Tarai Regulation (IV of 1876). 

Tariff Act (VIII of 1894). 

Tarwad. 

TAX. 

Taxation of Attorney’s Bills. 

Taxation of Header’s Fees. 

TAXATION OP COSTS. 

Taxing Officer. 

Tehsildar. 

Temple. i 

Temporary Occupation. 

Temporary Settlement. 

Tenancy. . 

Tenancy-at-will, 

Tenancy-m-common. 

Tenant. 

tenants-in-common; 

TENDER. 

TENURE. 

Tenure-holder, 

Term of Years. 

Territorial jurisdiction. 

TERRITORIAL LAW OP BRITISH 
INDIA. 

TERRITORY, TRANSFER OP. 

Test Case. 

Testamentary Capacity. - 

■ Testator. . s 

Texts, 

TEZX MANBI CHITTIS. 

Thakbust Award 
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THAK MAP. 

THEATRE. 

THEFT. 

THEKABAR. 

Theory. 

Third Appeal. 

Third-class Magistrate. 

Third-party Procedure. 

Threat. 

THUMB IMPRESSIONS. 

Ticcadar. 

Ticket. 

Tidal River. „ 

TILED HUTS. 

Timber. 

Time. 

Time Bargain. ^ 

Tipnis Pansare Right. 

TIFPERAH RAJ. 

TITLE. 

1. Evidence and Proof of Title. 

( a ) Generally. 

( b ) Long Possession. 

2. Miscellaneous Cases. 

Title-deeds. 

Titles of Honour. 

TOD A GIRAS ALLOWANCE ACT 
(BOM. VII OP 1887). 

Toda garas haq. 

Toddy. 

TOLLS. 

TOPOGRAPHICAL SURVEY MAP. 
TORT. 

Tort-feasors. 

Torture. 

Total Loss. 

Tout. 

Towage, Lien for. 

Towage Contract. 

Towing, Rules for. 

TOWN DUTIES, BOMBAY. 

Trade. 

Trade Description. 

Trade Libel. 

TRADE MARK. 

Trade Name. 

Trader. 

Tradesman’s Account. 


Traffic Superintendent of Railway. 

Tramways, 

Transaction. 

TRANSFER, 

TRANSFER OF CIVIL CASES. 

1. General Cases. 

2. Letters Patent, High Court, cl. 13. 

3. Ground for Transfer. 

TRANSFER OF CRIMINAL CASES. 

1. General Cases. 

2. Letters Patent, High Court, cl. 29. 

3. Ground for Transfer. 

TRANSFER OF NON-TRANSFER- 
ABLE HOLDING. 

TRANSFER OF PROPERTY. 
TRANSFER OF PROPERTY ACT (IV 
OF 1882). 

Transfer of Property Amendment Act (III of 1885), 
Transfer of Tenure. 

Transfer of Title. 

Translation. 

Transportation. 

Trans-shipment Permit. 

Treason. 

TREASURE TROVE. 

Treasure Trove Act, 1878. 

TREATY. 

TREES. 

TRESPASS. 

1. General Gases. 

2. House-trespass. 

TRESPASSER. 

Trial. 

TRIBUTARY MAHALS OP ORISSA. 
TROVER. 

TRUST. 

Trust Deed. 

TRUST PROPERTY. 

TRUSTEE. 

TRUSTEES ACT (XXIV OF 1841). 
TRUSTEES ACT (XXVII OF I860). 

TRUSTEES' AND MORTGAGEES ACT 
(XXVIII OF I860). 

TRUSTS ACT (II OF 1882). 

Turn of Worship of Idol, 

UBHAYAPATTOM. 

: Uganda, Consular Court of. 

ULTRA VIRES, 

Umpire. 
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Unascertained Goods. j 

Unborn Person. 

Uncertainty. 

Unchastity. 

UNCONSCIONABLE BARGAIN*. 
Uncovenanted Service Family Pension Fund. | 

Underground Rrights. 

Under-proprietor. 

UNDER RAIYAT. 

Undertaking not to sue. 

Under-tenure. 

Underwriter. 

Undisclosed Principal. 

Undivided Shares in Land. 

UNDUE INFLUENCE. 

United Provinces Acts. 

United Provinces Court of Wards jAct. 

UNITED PROVINCES LAND REVE- 
NUE ACT. 

UNITED PROVINCES MUNICIPALI- 
TIES ACT. 

UNLAWFUL ASSEMBLY. 

UNLAWFUL COMPULSION 

Unlawful Consideration. 

Unliquidated damages. 

UNNATURAL OFFENCE. 
UNPROFESSIONAL CONDUCT. 
Unseaworthiness. j 

UNSETTLED POLLIAM. 

Unsoundness of Mind. 

Unstamped Documents. 

■■Upan Chowki Tenure. 

Usage. 

Usage of Trade. 

Use and Occupation. 

USER. 

Usufruct. 

USUFRUCTUARY MORTGAGE. 

Usury. ' , . . . . , 

Usury Laws Repeal Act, 1855. ^ 

UTBUNDI TENURE. . ' ,j 

Ut res rnajis valeat quam pareat. 

Uttering false Coin. 

Vacation. 

Vaccinator. 

Vakalatnama. 

VAKIL, 

Vakil and-: Client. . . T 


Valid Sanction. 

Valuation of Appeal. 

VALUATION OF LAND. 

VALUATION OF SUIT. 

1. Suits. 

2. Appeals. 

Value of Property, 

Value-payable Articles. 

VARIANCE BETWEEN PLEADING 
AND PROOF. 

1. General Cases. 

2. Special Cases. 

3. Admission of Part of Claim. 

Variance in terms of Contract. 

Vatan. 

Vatandars. 

Vatandars Act (Bombay Act III of 1874). 

Vendor. 

VENDOR AND PURCHASER. 

1. bills of Sale. 

2. Breach of Covenant. 

3. Breach of Warranty. 

4. Caveat Emptor. 

5. Completion of Transfer. 

6. Conditional Sales. 

7. Consideration. 

8. |Fraud. 

9. Invalid Sales. 

10. Lien. 

11. Notice. 

12. Possession. 

M3. Purchase ’of Mortgaged Property. 

14. Purchase- money and other Pay- 

ments by Purchaser. 

15. Purchasers* Rights of. 

16. Setting aside Sales. ■ 

17. Title. 

18. Vendor, Rights and Liabilities of. 

19. Miscellaneous Cases. 

Verbal Contract. 

VERDICT OF JURY 

1. General Cases. 

2. Power to interfere with Verdicts, 

Verification, . 

Vested interests. 

Vesting order. 

Vice- Admiralty Regulations of 1832. 

Vicinage 



xii 


TABLE OE HEADINGS. 


Village Accountant. 

Village Cattle. 

Village Chaukidar. 

VILLAGE OHAUKXDARS 5 ACT (BEN- 
JgfGAL ACT VI OF 1870). 

Village Chaukidars Amendment Act (Bengal Act I 
of 1892). 

Village Courts. 

Village Magistrate. 

Village Munsif. 

Village Munsif s Peon, 

Village Officers. 

Village Sutar (Carpenter). 

Vis Major. 

Vizagapatam. 

VIZ A G AF AT AM AGENCY RULES. 

Void Bequest. 

Voluntary Assignment. 

VOLUNTARY CONVEYANCE. 
VOLUNTARY PAYMENT. 

Voluntary Settlement. 

Volunteers. 

Voters, List of. 

Voting. 

Vritti. 

Vyavahara Mayukha. 

Wagering. 

WAGERING CONTRACT. 


Waging War. 

WAGING WAR AGAINST 
QUEEN. 

Wahabis. 

WAIVER. 

W A JIB-BL- ARZ. 

WAKP. 

Waqf. 

WargLand. 

WARRANT. 

Warrant-Case. 

WARRANT OF ARREST. 

■ 1. Civil Cases. 

. 2. ; Criminal Cases. 

WARRANT OF ATTACHMENT. 
WARRANT OF ATTORNEY. 
•W-AEBANT OP COMMITMENT. 
WAEEANT OE EXECUTION. 

;■ i/Warranty. 


WARRANTY, BREACH OF. 
Warranty of Title. 

Washerman. 

WASTE. 

WASTE LANDS. 

Water. 

Water-cess. 

Water-course. 

WATER-RIGHT. 

Water-supply. 

Way. 

Wedding Presents. 

WEIGHTS AND MEASURES. 

Well. '* 

Wharfage. 

Wharfinger. 

WHIPPING. 

Whipping Act (VI of 1864). 

WIDOW. 

Wife. 

WILD ANIMALS. 

Wilful Default. 

WILL. 

1. Attestation. 

2. Construction. 

3. Execution. 

4. Poem oe Will. 

5. Inspection oe Will. 

6. Nuncupative Will. 

7. Renunciation by Executor. 

8. Revocation. 

9. Cancellation, Suit for. 

10. Practice- 

11. Probate. 

12. Validity op Will. 

WILLS ACT (XXV OF 1838). 
WINDING UP. 

Windows or Doors. 

Withdrawal of Appeal 
Withdrawal of Application for Execution. 
Withdrawal of Criminal Proceedings, 
Withdrawal of petition of Insolvency. 
Withdrawal of Sanction to build. 
WITHDRAWAL OF SUIT, 
WITNESS — CIVIL CASES. 

1. Persons competent or not % 

Witnesses. 

2. Summoning and Attendance op 

nesses. 
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WIT WE SB — CIVIL CASES — conclcL 

3. Expenses op Witnesses. 

4. Defaulting Witnesses. 

5. SWEARING OE AFFIRMATION OF WITNESSES.’ 

6. Examination of Witnesses. 

(a) Generally. 

(5) Cross-examination. ■ 

7. Consideration and Weight of Evi- 

dence. 

8. ; Privileges of Witnesses. 

WIT WEBS — GRIMIN AL> CASES. 

1, Persons competent or not to be Wit- 
nesses. 

% Summoning Witnesses. 

3. Avoiding Service. 

4. Swearing or Affirmation of Witnesses. 

5 . Examination of Witnesses. 

( a ) Generally. 

(6) Examination by Court. 

(c) Cross-examination. 

6. Consideration and Weight of Evidence. 

7. Statements of Witnesses, 

8. Prosecution of Witnesses. 

Woman. 

WOEDS AID PHRASES. 

Working for Gain. 

Workman. 

WOEKMEI’S BREACH OE CON- 
TBACT ACT. 

Worship. 


WRITTEN STATEMENT. 
Written Submission. 

Wrong-doers. 

Wrongful Attachment. 

WEOIGFDIi CONFINEMENT. 
Wrongful Conversion. 

WBOIGFUL DETENTION. 
Wrongful Dismissal. 

WRONGFUL DISTRAINT. 
Wrongful Gain or Loss. 

Wrongful Loss. 

WROIGi’EL POSSESSION,, 
WRONGFUL RESTRAINT. 
Wrongful Seizure in Execution. 

Year. 

Youthful Offender. 

Zamindar. 

ZAMINDAR, DUTY OE, 
ZAMINDAR, POWER OE. 
ZAMINDAR, RIGHTS OE. 

Zamindar and Raiyat. 

ZAMINDARI DAKS. 

Zamindar! Dues and Cesses. 

Zamorin of Calicut. 

ZANZIBAR. 

Zerait Land. 

Zoroastrian Faith. 

ZUR-I-PESHGI LEASE. 



A DIGEST 

OF , 

THE HIGH COURT REPORTS, 

1862-1909, 

AND OF 

THE PRIYI COUNCIL REPORTS OF APPEALS FROM INDIA, 

1836-1909. 


SALARY. 

See Attachment— Subjects of Attach- 
ment — Salary. . * 

Assignment of — o & 6 Edw. Ill , c. 


16 — 49 Geo . Ill, c. 126 — Public policy — Assign- 
ment "by Judge of Supreme Court of sum payable 
4 . after Ms death under 6 Geo, IV, c. 85. An assign- 
ment by a Puisne Judge of the Supreme Court at 
Madras of the sum, “ equal to the amount of six 
months 1 salary,” directed by the 6 Geo. IV, c. 85, 
to be paid to the “ legal personal representatives” 
of such Judge in ease of his death in and after six 
months” possession of office, held to be a valid 
assignment being a vested contingent interest 
in such Judge, and, not being payable during the 
life of the Judge, was not an assignment of salary 
within 5 & 6 Edw. Ill, c. 16, and 49 Goo. Ill, c. 126, 
and therefore was not contrary to public policy. 
Arbuthnot v. Norton * 3 Moo. I, A, 485 

receipt of— 

See Insolvency — Insolvent Debtors 
'’t'^^'^A^^UNbER'GlVlL:HROCEDUM CODE. 

6 B. L, B. 575 
18 B. L, B. 288 

suit far recovery of— 

See Limitation Act, 1877, Art. 7 (1859, 

■ ■' s. 1, CL. 2} : IB, L. B. 8, IV. 20 

4 B, Xj, B. Ap, 88 
8 Mad. 87 
8 W. B. S3 


SALE — contd. 


SALE. 


See Benami . ... . 10 C..W.XT.570 

' : te'BENdAE Tenanc^ Act (VIII or 1885), 
s.8 7 . . . 12 C. W* XT. 809 


See Bengal Tenancy Act, s. 93. 

8 C. W. XT. 225 

See Bengal Tenancy Act, s. 153. 

9 O, W. XT. 721 

See Bengal Tenancy Act, s. 167. 

10 C. W. NT. 978 
13 O. W. XT. 412 

See Certificate . I. L. B. 33 Calc. 84 
See Certificate of Sale. 

See Civil Procedure Code, 1882. 

8 C. W, XT. 232 ; 235 ; 381 

10 0.W.IT. 93 
I. L. B. 30 Bom. 575 

I. L. B. 30 All. 28 ; 231 ; 278 
I. L. B. 32 Bom. 572 
12 C. W. XT. 434 ; 800 
See Civil Procedure Code, 1882, s. 244. 

I. L. B. 31 All, 551; 572 
13 a W, XT, 98 

See Civil Procedure Code, 1882, s. 285. ‘ 
I, L. B. 31 AIL 527 

See Civil Procedure Code, 1882, s. 315. 

13 C* W. XT. 10 80 

See Contract Act, s. 51. 

8 C. W, XT.125 

See Contribution, Suit for. 

. . I. L, B. 32 Calc. 843 

See Decree . X. L, B. 35 Gale. '877. 
See Evidence . X. L. B, 32 Cale.710 
See Excise Act (XII of 1896), s. 21. 

I, L. R„ 31 AIL 293 
See R^ciiESPd^^ Qaiix 

See Executor ’ * ■' ^ 18 C. W. XT. 55T 
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— contd. ' 

See Transfer of' Property Act (IV 
of 1882) . I. Xj, B. SO All. 125 ; 240 

See Transfer of Property Act, s. 96. 

io a w, m 862 

See Vendor and Purchaser. 

8 C. W. 3ST. 41 

See Vendor’s Lien 1. 1*. B. SI All. 44S 
— by Court— 

See Civil Procedure Code, 1882, ss. 

244, 310A and 311. 


— contd. 

See Fraudulent Conveyance. 

I. X,. B. 34 Calc. 999 
See Grant v X. X»„ B. 35 Calc. 931 
See Guardian . 10 C. W. 1ST. 763 

See Hindu Law-Sale. 

I. la. R. 35 Calc. 1039 

See Landlord and Tenant. ^ 

9 C. W. IN. 972 
I. Xu B. 33 Calc. 566 
I. Ii. B. 34 Calc. 298 
I. Xi. B. 35 Calc. 904 
13 C. W . IV. 746 ; 1110 

See Landlord and Tenant Act, s. 66. 

8 C. W, 3N. 721 

See Limitation Act (XV of 1877), Sch. 
II, Art. 116 . I. Xj. B. 30 All. 402 

See Mahomed an Law, Mortgage. 

I. L. B. 32 Calc. 253 5 891 ; 988 

See Mortgage . 8 C.¥,1, 009 

I. Jj. B. 33 Calc. 92 ; 689 
13 C. W, 1ST. 595 

See Mortgage — 

Power of Sale. 

Sale of Mortgaged Property. 

Sec Notice . I. Xj. B. 34 Calc. 787 

See Occupancy-holding. 

12 C. W. 35T. 1086 
13 C. W . 1ST, 220 

See Partition— Miscellaneous Cases. 

5 C. W. IN. 128 

See Possession . I. I». B. 33 Calc. 487 
See Power of Court 12 C. W. 3N. 1027 

See Practice— Civil Cases— Sale by 
Registrar. gggJgSg ■ 

See Pre-emption . 9 C. W. IN. 474 

See Probate and Administration Act, 
1881, s. 90 .8 C. W. IN. 362 

See Public Demands Recovery Act. 

9 C. W . IN. 805 
I. Xj. B. 33 Calc. 1178 

10 C. w. 2N. 130 

See Registrar of High Court — Sale by 
Registrar. 

See Re-sale. 

See Revenue Sale Law. 

6 C, W, IN. 487 
10 C. W. IN. 137; 497 

' See Revenue Sale Law, & 13. 

8 C. W. IN. 335 ; 337 

■ -See Sale . X. Xj«R, 32 Calc. 502 ; 509 
^ee'SALE poe Arrears of Cesses. 


by Court under, mortgage 

decree — 

See Sale . X. X.. B. 38 Calc. 323 ; 338 

: by debtor to defeat creditor — 

See Fraudulent Conveyance. 

1 . Ifc B. 34 Calc. 999 

conditional — 

See Vendor and Purchaser— Condi- 
tional Sales. 

conditions of— 

See Practice— Civil Cases — Sale by 
Registrar . . X* X>. B. 21 Calc, 566 

confirmation of— 

See Limitaiton Act, 1877, Art. 171! (1859* 
s. 20 )— Step in aid of Execution- 
Confirmation of Sale. 

— — effect of misdescription of pro* 
perty— 

See Practice— Civil Oases— Sale by 
Registrar . X* I*. B. 29 Calc* 420 

field under s. 89, transfer of 

Property Act — 

See Civil Procedure Cobb, 1882, s. SlM* 

, I, Xi. B. 31 All, 34# ' 

in execution — 

See Mortgage . I. Xj. B, 81 Bom. lit 
See Occupancy" Holding, ’■ 

11 C. W, IN, 76 

— _ — i in execution of certificate—. 

See Limitation , X, X*, B. 84 Calc, 811 
invalid— 

See Vendor and Purchaser— Invalid ' 
, . Sales. 

g§§ — 77 - irregularly M l-' ; .g/g" g g gV gg;g' : ;; 

See Sale for Arrears or BfcNTwiip®* 
gularxty. 

See , Bam • ' for Arrears ■ ■ m - ■ Ummm 
Betting aside Bale-^Irrmularit— 
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SAliEI — contd. 

irregularity m—condd. 

See Sale in Execution of Decree — 
Setting aside Sale — Irregularity. 

See Trespass— General Cases. 

2 B. X. B. P. C. 10 
I. X. B. 19 Gale. 207 

— — notification — proclamation of 

sale— 

See Civil Procedure Code, 1882, s. 287. 

8 C. W. N. 257 ; 284 

See Evidence, Mortgage, Vendor and 
Purchaser, Second Appeal, Decree, 
execution of, Appeal, Parties, Re- 
venue. 

I. Xj. B. 31 Calc. 37 ; 57 ; 153 ; 373 ; 383 ; 

737 ; 815 5 822 ; 883 ; 808 

See Principal and Agent. 

8 C. W. W. 831 

See Revenue Sale Law, ss. 13, 58. 

8 C. W. H. 337 ; 826 ; 880 
See Sale for Arrears of Revenue. 

See Sale Proclamation. 

8C.W.27. 686 

See Transfer of Property Act, s. 54. 

I. L. B. 20 All. 266 

of adulterated food — 

See Calcutta Municipal Act (Ren. Act 
III of 1899), s. 495. 

I. X. B. 30 Calc. 643 

— of immoveable property — 

See Estoppel . I. X. B. 30 Calc. 920 

_ of immoveable property in 

money decree — 

See Execution of Decree. 

I. L. B. 34 Calc. 1037 

of insolvents’ estate — 

See Official Assignee. 

I. X. B. 36 Cale/990 

of mortgaged property — 

See Mortgage. 

See Vendor and Purchaser. 

X X. B. 31 Bom. 688 
X. B. 34 I. A. 179 

of occupancy holding— 

See Occupancy Holding. 

I. X. B. 34 Gale. 199 
13 C. W. 351. 052 

See Right of Occupancy— Transfer 
of Right . . 7C.W.I. 572 

— of property by Inferior Court, 

attached by Superior Court— 

. . See Sale in Execution of Decree. 

I. X. B. 34 Calc. 836 




SAXE — concld. 

of property subject to a charge — 

See Transfer of Property Act (IV o» 
1882), s. 88 . I. X. B. 29 All. 205 

of separate share — 

See Sale for Arrears of Revenue. 

I. X. B. 34 Gale. 381 
13 C. W. 3ST. 407 

■_ — — — of stamp — 

See Court-fees Act (VII of 1870), s. 34. 

I. X. R. 30 Calc. 921 

— of unascertained goods — 


See Contract 
— power of— 
See Executor 


I. X. B. 34 Calc. 173 


See Executor . I. X. R. 1 All 710 
X X. B. 23 Calc, 580 
I. X. B. 23 Bom. 342 

See Mortgage— Power of Sale. 

See Vendor and Purchaser. 

I. X. B. 31 Bom. 560 

recent instances of— 

See Compensation. 

I. X. B. 34 Calc. 599 

sale proceeds, distribution of — 

See Civil Procedure Code (Act V of 
1908), s. 73 . 13 C. W. 1ST. 1177 

— setting aside of — 

See Bengal Tenancy Act, s. 174. 

13 C. W. 1ST. 591 

See Civil Procedure Code, 1882, s. 244 
— Questions in Execution of De- 
cree . . 6 C. W. 3T. 279 ; 283 

9 C. W- BT. 134 
13 C. W, IT. 98 

See Civil Procedure Code, 1882, s. 
310A . . . 13 C. W. HT. 100 

See Fraud . . 13C.W.3V.87 

See Jurisdiction or Civil Court— Re- 
venue Courts— Orders of Revenue 
Courts. 

See Limitation Act, 1877. Sen. II, Art. 
109 ... 13C. W. 3ST.15 

See Mortgage . 9 C. W. 3ST. 201 ; 989 

See Pre-emption— Loss or Waiver or 
Right . . 5C.W.N. 343 

See Public Demands Recovery Act 
(Ben. Act VII op 1880), s. 2. 

I. L. R. 29 Calc. 73 

See Public Demands Recovery Act 
(Ben. Act VII of 1880)— 

88. 8,10, 12 . 5C.vr.3sr.se 

s.19 , I. L.R.29Calo.94 

■See Revenue Sale Law, s. 33. 

13 C. W. H. 518 
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SALE — concld. 

setting aside of— concld. 

See Right of Shit— Sale in Execution 
of Decree. 

See Sale for Arrears of Rent— Set- 
ting aside Sale. 

See Sale for Arrears of Revenue — 
Setting aside Sale. 

See Sale in Execution of Decree — 
Setting aside Sale. 

See Sale for Arrears of Cesses. 

. _ — stay of— 

See Injunction — Under Civil Pro- 
cedure Codes. 

5 B. Ii. R. 254 ; 254 note 
22 W. R. §08 
II B. L. R. Ap. 28 
24 W. R. 70 
1. 1*. R. 7 All. 550 
1. 1*. R. II Gale. 148 
I. L. R. 12 Calc. 515 
I. L. R. 10 All. 80 

___ subject to prior incumbrances — 

See Mortgage . I. L. R. 31 All. 583 

validity of— 

See Receiver, Sale by. 

11 C. W, N. 489 

with right of re-pur chase— 

See Vendor and Purchaser— Miscel- 
laneous Cases . 0C.¥. N. 192 

SALE BY AUCTION. ■ 

agreement not to bid against one 

another at — 

See Contract Act, s. 23.— Illegal Con- 
tracts— Generally. 

I. L. R. 18 Bom. 342 

' Auctioneer — Agent bidding i e kutcha- 

ptcca ” — Usage of trade — Custom — Condition of sale. 
An agent of the defendants made at an auction- 
sale a hid for certain goods ; this hid was not at 
the time accepted by the auctioneers, hut was re- 
ferred to the owners of the goods for approval and 
sanction, the agent agreeing to such reference. The 
conditions of sale contained no clause stipulating 
for such procedure. Previous to my reply being 
received by the auctioneers from their principals, 
the principals of the agent bidding refused to ac- 
knowledge the bid of their agent. In a suit brought 
by the auctioneers to recover a loss on a re-sale of 
the goods,' the plaintiffs set up a usage of trade, 
whereby ii was alleged that the bidder at such a 
sale was not at liberty to withdraw' Ms bid until a 
reasonable time bad been allowed for the auc- 
tioneers to refer the bid to the owner of the 
goods. The only evidence on this point was that 
of an assistant to the firm of the plaintiffs, who 
stated “that suclfi&n arrangement had never hem 


SALE BY AUCTION— contd. 
repudiated. ’ ’ Held , that the condition of sale ^ con- 
taining no clause to the effect of the usage claimed, 
and there being no sufficient evidence that the 
usage was so universal as to become part of the 
contract by operation of law, there was no con- 
tract between the parties, and therefore that no 
suit would lie. Mackenzie Lyall & Co. %\ Cha- 
mroo Singh & Co. . . I. L. R, 18 Calc. 702 

SALE BY OFFICIAL ASSIGNEE. 

See Insolvency Act. 

I. L. R. 30 Bom. §15 

See Official Assignee. 

SALE-CERTIFICATE. 

Transfer of title — 

Registration— Transfer of Property Act (IV of 
1882), s. 54- — Registration Act (III of 1877), 
s. 17 (o) — Fishery rights . Sale-certificates that 
are granted by the Collectors after sale of “B 
class” of surplus lands acquired by Govern- 
ment under the provisions of the Land Ac- 
quisition Act, are sufficient to themselves to vali- 
date the transfer of title from Government to 
the transferee without being registered. Fishery 
rights in water on certain portions of the land trans- 
ferred to the purchaser by the sale-certificates, can- 
not exist .separate from that land. Sarat Chan- 
dra Roy Chowdhry v. Jatindra 'Nath Mu- 
kerjee (1908) . . I. L. R. 35 Calc. 814 

SALE DEED. 

See Construction of Document. 

I. L. R. S3 Calc. 44 

SALE FOR ARREARS OF CESSES. 

See Public Demands Recovery Act 
(Ben. Act I of 1895), ss. 10. 17 and 21. 

LL.R.28 Calc. 813 

See Sale for Arrears of Road Cess. 

X, ;.:Betting aside mle— Public 

Demands Recovery Act (Bengal Act I of 1895), 
ss. 20 , 21 — Civil Procedure Code (Ad XIV 

of 1882\ ss. 228, 224 , 244, 311, 312— Irregu- 
larity — Right of suit. A certificate for recovery of 
cesses was made by the Goss Collector of Burd- 
wan against the plaintiff and other persons, 
■who were all residents of that district ; the 
major portion of the property in respect* of which 
the certificate was made was also situated within 
the jurisdiction of the Burdwan district * the cer- 
tificate was, however, ordered to be sent to Birbhum 
for execution and an intimation was sent that the 
demand was to be realised by the sale of the debtor ’s 1 - 
interest in a certain moiizah in Birbhum. The 
Birbhum Court thereupon held the sale. Held , in 
a suit to set aside the sale, that the Bonding of the 
certificate for execution to the Birbhum Court was ' 
■not authorised under’s. 223 of the Civil Pxoc&dure 
Code, and consequently the subsequent proceed- 
ings were not legal and the sale cannot stand That 
the suit w not hatred by s. 312 of the Civil Pro-re 
dure Code, $. 312 of the Civil Procedure 'Obde 




3. Public Demands 

Recovery Act (I of 1895), ss, 10, 12, 15, 17, 24, 26 
—Certificate sale— Sale to set aside » if lies — 
Amount of certificate paid after issue — Sale if void 
— Sale in execution of decree after satisfaction 
certified — Right of innocent 'purchaser — Hardship 
Speculative purchase. A certificate which 
has been properly made for arrears actually duo 
cannot be cancelled or modified on the ground 
that the demand has been subsequently satis- 
fied, either upon a petition of objection pre- 
ferred under s. 12 of the Public Demands Recovery 
Act or in an action under s, 15 of the same Act. 


Col. 

mu 

nm 

mm 


1. Act Till of 1835 . 

2. Defatteters 

3. Unber-tenures, Sale of 


DIGEST OP CASES. 


SAXE for arrears of cesses— 

cohtd. 

■does not apply to execution proceedings held under 
the Public Demands- Recovery Act. Ram Taruck 
Hazra v. Dilwar Ali , 1 . L . R. 29 Calc . 73, relied 
on. Gibish Chanbra Changdar v. Golam Karim 
<1906) . . . I. X.. R. S3 Calc. 451 

s.c, 10 C. W. 3Sf. 347 

2. — Public Demands 


Recovery Act ( Bengal Act Vll of 1880), s. 17- 
Powers of revision of the Commissioner and 
the Board of Revenue — Certificate sale — Setting 
aside — Certificate issued under the Cess Act (Ben- 
gal Act IX of 1880) — Limitation — Deciding case 
in a party's absence — Proper remedy. Bengal Act 
VII of I8S0 for the recovery of public demands 
applied to cases of road and other cesses. 
Sadhusaran Singh v. Panchdeo Lai , 1. L. R. 14 
Calc . 1, referred to. Where a Commissioner set 
aside a sale held in execution of a certificate grant- 
ed by a Deputy Collector in respect of a fine im- 
posed for failure to comply with a notice under s. 16 
of the Cess Act, on the ground that the evidence for 
the petitioner made out 4 ; a primd facie case of 
fraud, or at any rate of irregularities, which pre- 
vented the petitioner from obtaining knowledge 
•of the proceedings against him, and caused the 
sale of his estate at a most inadequate price. ’ ’ 
Held, that the power of revision conferred on the 
Commissioner by s. 17 of Bengal Act VII of 1880, 
was amply sufficient to justify the order setting 
aside the sale. The Board of Reveune also had 
power to interfere in this case under s. 24 of the 
Act. S. 17 of Bengal Act VII of 1880 applied to 
orders made after as well as before sales in execu- 
tion of certificates issued under the Act. The 
periods of limitation applicable in ordinary cases 
were not binding on the Commissioner, when he 
was acting in exercise of his re visional jurisdiction. 
It is an elementary principle, which is binding on 
all persons, who exercise judicial or quasi-judicial 
powers, that an order should not be made against 
a man’s interest without there being given him. 
an opportunity of being heard. In this case the 
order of the Commissioner annulling the sale was 
challenged in a regular suit brought in the Civil 
Court on the ground that the order was made 
without hearing the purchaser. Held, that the 
proper remedy of the purchaser was to apply to the 
Commissioner for a re-hearing. Laliteswar 
Singh v. Mohtjnt Ram Kishen Das (1906) 

10 C. W. IST. 969 


SAXE FOR ARREARS OF CESSES— 

concld . 

A suit will lie to set aside a sale held in execution 
of such a decree. It cannot be broadly laid down 
that in no case is an innocent stranger who has 
purchased immoveable property sold in execution 
of a satisfied decree to be deprived of the benefit 
of his purchase. Held , on a review of the autho- 
rities, that when a sale has taken place on the basis 
of a satisfied decree, the satisfaction of which has 
been certified to the Court, the sale is void and in- 
effective to pass any title even to a bond fide pur- 
chaser for value without notice. The Public De- 
mands Recovery Act, by ss. 10, 24 and 26, casts 
upon the certificate officer a duty to enter satis- 
faction as soon as payment has been made of the 
amount for which certificate had been issued and 
authorises him to sell only so long as the certificate 
remains unpaid. Where, therefore, the amount 
for which the certificate was issued was two days 
later deposited in the treasury, but this was over- 
looked with notice under s. 10 of the Act was 
issued and served and immoveable property be- 
longing to the judgment-debtor sold and pur- 
chased by a stranger, Held, that the sale must be 
set aside as made without jurisdiction. Abdool 
Hai v. Gujraj, L. R. 20 1. A. 70 : s.c . 1. L. R. 20 
Calc. 826 (1891), followed. Rewa Mahton v. Ram 
Kishen, L. R. 13 I. A, 106 ; s.c. I. L. R. 14 Calc. 
18 (1886), explained. Poorna Chandra v. Dina- 
bandhu, 11 C. W. N. 756 : s.c. I. L. R. 34 Calc. 
811 : 5 C. L. J. 96, referred to. A person who 
with his eyes open makes a speculative pur- 
chase of a valuable estate for next to nothing can- 
not complain of hardship when the sale is set 
aside. Janujkdhaei Lal v . Gossain Lal Bhaya 
Gaywal (1909) . ' . .13 C.W. H. 710 

4. Public Demands Recovery- 

Act (Beng. I of 1895), sale under — What 
interest passes — Recorded . tenants , decree against, 
when binds the interest of unrecorded tenants— 
Doctrine S of representation and esloppd — Ques- 
tion should be raised as an issue. It is 
settled law that a sale under the Public De- 
mands Recovery Act passes merely the right, title 
and interest of the persons named as the judgment- 
debtors in the certificate. The doctrine of re- 
presentation and the principle of estoppel upon 
which the decision of the majority in Bishambur 
Haidar v. Bonoinali Haidar, 1. L. R. 26 Calc. 
414, is based are not to be extended to cases of 
sales under the Public Demands Recovery Act. 
Se?nble : The question of estoppel should be defi- 
nitely raised and proper materials placed on the 
record before a decree against the registered 
tenants can be held to bind the interests of the 
unregistered tenants. RajaKoer?>, Gang a Singh 
(1909). . . . . 13 C.W. H. 750 
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SALE FOR ABBEABS OF BENT — contd. 

Col. 

4. Portion of Under-tenure, Sale 

of . . . V . 11160 

5. Effect of Sale . . . 11165 

„ 6. Incumbrances . . . . 11167 

7. Bights and Liabilities of Pur- 
chasers . . , 11181 

S. Second Sale ... . . 11187 

9. Surplus Proceeds of Sale . . 11 IBS 

10. Deposit to stay Sale . .11190 

11. Setting aside Sale — 

(a) General Cases . . .11195 

( b ) Irregularity . . .11196 

(c) Other Grounds . . 11206 

( d ) Re-sale] . . . 11212 

■ 12. Effect of setting aside Sale , 11213 


See Bengal Regulation VIII of 1819, 
s. 9 . . . 7 C.W.N. Ill 

See Bengal Tenancy Act (VIII of 1885), 
s. 65 . . I. L. B. 81 Calc. 550 

S a W. JST. 531 

See Court of Wards . 15 B. L. B. 343 
See Evidence . I. X. B. 32 Calc. 710 
See Hindu Law — Widow — Decrees 
against Widow as Representing 
Estate or Personally. 

10B.X,. B.294 
15 E. Xi. R. 142, 143 note 
I. I*. R. 16 Calc. 511 

See Insolvency — Saxe for Arrears of 
Rent . . I. Ii. B. 1 Mad. 59 

I. Jj. R. 9 Calc. 855 

See Interest— Miscellaneous Cases — 
Arrears of Rent . 7 C. W. N. 203 

See Madras Rent Recovery Act. 

See Res Judicata — Adjudications* 

13 B. Xu R. 146 

See Trespass— General Cases. 

2B. X.R. F. C. 10 
12 Moo. I. A. 244 
I. X». R. 19 Calc. 267 

effect of setting aside — 

See Bengal Rent Act, 1869, s, 29. 

12 Moo. I. A. 244 
2 B. L. R. P. C. 10 

— money paid to protect property 

. See Voluntary Payment. 

X. Xj, R. 22 Calc. 28 
I. R. 25 Calc. 305 
XL B.26 Calc. 826 

i'Wrv!,?- II®. w. m 458 
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, — payment to set aside — 

See Co-sharers — General Rights in 
Joint Property. 

I. Ii. R. 29 Calc. 800 

suit to set aside — 

See Co-sharers — Suits by co-sharers 

WITH RESPECT TO THE JOINT PROPERTY 

— Possession . 12 B. X. R. 870 

1. ACT VIII OF 1835. 

1. Procedure — Sale of under-tenure 
— Beng. Beg. VII of 1799. Sales of under- tenures 
under Act VIII of 1835 for arrears of rent were not 
required to be according to the procedure laid down 
in Regulation VII of 1799, but according to the 
procedure prescribed by s. 2 of Act VIII of 1835. 
Monoshee v. Abdool Hossein . 7 W. R. 297 

2. „ Effect of sale — Right of . pur- 

chaser — ltmamee tenure. When rights and inter- 
ests in a talukh were sold for arrears of rent under 
Act VIII of 1835, the purchaser obtained no power 
to destroy the itmamee tenure. Soobut, chunder 
Paul v. Attur Ali . . . 11 W, B. 32 

3. — • Bight of pur- 

chaser — Incumbrances. A sale of an under-tenure 
under Act VIII of 1835 passed only the right, 
title, and interest of the judgment-debtor, and 
did not void the incumbrances created by the 
old tenant. M a nick Chunder Doss v. Dwakka- 
nauth Doss . . . ' ■ , 2 Hay 502 

4. Bight of pur- 

chaser — Act XI of 1859, s. 52. Semite: The 
purchaser of a holding in a khas raehal sold under 
Act VIII of 1835 could claim the position or 
privileges accorded by ss. 37 and 52 of Act XI of 
1859 to purchasers of permanently settled estates, 
or of estates sold in districts not permanently 
settled, sold for arrears of revenue. Kylash 
Chunder Shaha v. Siiurnomoyee Bosses, 

7 W. B. 318 

5 . > :Imumhmrwes~~*~ 
Eowladari tenure. The plaintiff held certain lands 
in talukh Q under a howladari pottah. Q was sold 
for arrears of rent under Act VIII of 1835, and 
purchased by the defendant. After purchase, the 
defendant dispossessed the plaintiff from his lands., 
on the ground that he had purchased the talukh 
free from all incumbrances created by the late de- 
faulting taluldidar. The plaintiff brought this 
suit to recover possession of his lands from the de- 
fendant. Held, that a purchaser of a tenure under 
Act VIII of 1835 did not necessarily acquire it free 
from all incumbrances. Case remanded for tidal 
.of the genuineness of the plaintiff’s pottah. Jasim- 
uddin v. Mansur Ali , ii 

6 R. X. R. Ap. 149 : 15 W. B, 11 

(Contra) Dwarkanath Doss v. jMantck Ck un- 
der Doss . .... 3 W* R» 197 

Ramjeebun Chowdry V. Peary ^all Mcnbul 
4W.B. # ActX,30 
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BALE FOB ARREARS OF RE MT—contd. j 
1. ACT Till OE 1835 — condd. 

0. — ' Right of purchaser j 

— Attachment — Tender of arrears. In a suit to set j 
aside a sale in execution of a decree for arrears of rent ! 
due up to Aghran 1262, the plaintiff, who claimed j 
under a deed of conditional sale, was held not entitled I 
to a decree on the following grounds. He was not 

a registered tenant at the time of the sale, but as ! 
a sezawal was legally in possession. The plaintiff j 
never tendered the arrears for which the sale was 
made. Under Act VIII of 1835, no separate at- j 
tachment of a mehal or notification of sale in the j 
mofussil is necessary in order to render the sale I 
valid. In this case, not the rights and interests 
of the defaulter, but the tenure itself, passed for the 
arrears due upon it. Attachment by the appoint- 
ment of a sezawal is no bar to a sale for arrears 
due before such attachment. Forbes v. Protap 
Singh Doogur . . * . .7 W. R. 409 j 

7. — • JBeng. Reg. VII j 

of 1799 — Tuppa right, extinguishment of. Semble : 

A tuppa right is annihilated by a sale held under I 
Act VIII of 1835 and cl. 7, s. 15, Regulation VII j 
of 1799. Zeenut Be bee v . Rahatoonissa j 

7 W. R. 243 | 

■ I;; ■ ■ ; I 

' 2. DEFAULTERS. "I 

1 , Disabilities of defaulters — | 

Purchase — Be?ig. Reg . VIII of 1819 — Sale of patni. 

A defaulter cannot, under Reg. VIII of 1819, pur- ! 
chase a patni sold on account of his default to pay i 
the patni rent, either in his own name or in that 
of any other person. Mahomed Nasseer v. Ki- 
shen Mohun Goyee i . W. R. F. B. 92 jji 

' % , — . — — — — — Purchase — Sale of ' 

patni. Not merely recorded shareholders, but all ; 
actual defaulters (such as joint patnidars), are pro- j 
hibited from being purchasers of patni. Gotjree j 
Komhl Betjttacharjee v. Raj Kishen Nath I 

5W, R.106 I 

— — — ~ — . Purchase — Right ' 
to sue — Suit by another defaulting co-sharer to set | 
aside sale. A suit by a sharer to set aside a sale j 
having been dismissed on the ground that plaintiff j 
being a defaulter the suit would not lie, plaintiff j 
brought a second suit to claim possession of his j 
share of the dar-p&tni talukh, on the ground that j 
the sale must be inoperative, inasmuch as the pur- j 
chaser, a co-sharer, was also' a defaulter. Held, 
that, until the sale was set aside, plaintiff was not . 
in a position to claim possession of his share, 
Gouree Komttl Bhtjttacharjee v. Raj Kristo ! 
Nath . . ; . . 14W.R. 389 j 

Purchase— Suit by -| 

other defaulters to set aside sale — Joint owners — 
Par-patnidar—Gonsiruciwe trust. Of three joint 
owners of a dar-patni, two held a 4 annas share, 
and the third an 8 annas share. Default having 
been made by all three in the payment of the 
. rent, the patnidar brought a suit and obtained a j 
decree for the arrears. ' fa execution of this decree, i 


SALE FOR ARREARS OF BENT — contd. 

2. DEFAULTERS — condd. 

proclamation was made that a dar-patni would he 
sold on the 5th of October 1877. Up to the 
commencement of the sale the 4 annas share- 
holders were unable to pay their proportionate 
amount of the decree; the 8 annas shareholder 
declined paying his share, and, when the sale took 
place, he became the purchaser of a dar-patni. 
In a suit brought by the 4 annas shareholders to 
recover their shares from the purchaser, the lower 
Appellate Court, reversing the decree of the Court 
of first instance, decided in favour of the pH ntiffs. 
Held, on second appeal, that, the sale having taken 
place as much through the default of the plaintiffs 
as through the default of the defendant, the former 
had no equity against the latter ; and that there- 
fore the suit should be dismissed. Ram Loll 
Mookerjee v. Debender Nath Chatterjee 

' I. L. R, 8 Gale, 8 

s.c. Ram Loll Mookerjee v. Jadunath Chat- 
terjee . . . . . 9C.L.E. 337 

5. — Defaulter for period later 

than that causing the sale — Suit for damages 
by dar-patmdar. When a patni is sold for default 
on the part of the patnidar in paying his rents, a 
dar-patnidar who has paid his rent to the patnidar 
for the period to which the default relates may 
sue for damages, although himself a defaulter for a 
later period. Madhctb Anund Moitro v. Joy 
Koomaree Bibee . 5 W. R. 201 


* 3. UNDER-TENURES, SALE OF. 

1. r Beng. Act VIII of 1885— 

Application of Act — Chola Nag pore. Bengal Act 
VIII of 1865 applied to the district of Lohardagga 
in Chota Nagpore. Gobind Ram v. Bhttpal Singh 

10C.L.R.76 

2. s. 30.—“ Proceeding ”■ — Sale. A 

sale under Bengal Act VIII of 1865 was a “ pro- 
ceeding 5 ’ within the meaning of s. 30 of that Act. 
Dwarkanath Sein v. Chunder Mohtjn Mitter 

12 wr. R. 326 

3 - Act X of 1859, s. 105— 

Sale of transferable tenure — Act X of 1859 , s. 151 . 
The plaintiff sued to bring a transferable occu- 
pancy tenure to sale in satisfaction 1 of a decree for 
arrears of rent, by cancelment by an order passed 
under Act X of iS59 relating to the execution of 
the decree. Held, that, in so far as the suit sought 
to set aside the order, it was barred by the provi- 
sions of s. 151 of Act X of 1859, and was not ad- 
missible by reason of the repeal of the Act : in so 
far as, irrespectively of the order, the suit sought 
to recover the amount of the decree by the sale of 
the holding on which the arrear accrued, at the 
time it was instituted s. 105 of the Act had ceased 
to be law in these provinces, and could not be cited 
in support of the claim. Ram Khilowan Ram v. 
Fox ... .7 35T.W. 239 
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SALE TOR ARREARS OE REETT— contd. 

3. UNDER-TENURES, SALE OF — contd. . 

4 . — Purchase by zamin - 

dar at sale in execution of decree of Civil Court 
A zamindar who had obtained a decree against 
a registered tenant for arrears of rent was fully 
justified in proceeding to sale under s. 105 of Act 
X of 1859, notwithstanding the tenure was pur- 
chased subsequently to the date of the above 
decree at a sale in execution of a decree of the 
Civil Court. Sufurqonissa v. Saree Dh°op£]E 

8 W. R. 384: 

— Under s. 105, Act 

Xof 1859, an under-tenure might be sold in exe- 
cution of a decree, provided there was an arrear 
of rent adjudged. Setteeschttnd eb Roy v. Mod- 

hoosoodttn Paul Chowdhry a , w 

W. R. 1804, Act X, 91 

0 Procedure by pro- 

prietor of under-tenure — Act X of 1859 , s. 106. 

Under s. 105, Act X of 1859, an under-tenure 
was liable to sale in execution of a decree for 
arrears of rent for eleven years. Any party 
wishing to stay the sale, on the ground of his being 
the proprietor of the under- tenure, had to comply 
with the provisions of s. 106. Doorga Persad 
Bose v. Sbeekisto Moonshee 

W. R. 1864, Act X, 48 

7 . Beng. Act VIII of 1869, ss. 59 

04 — Procedure . Where an under-tenure is sold 
under the provisions of Bengal Act VIII of 1869 
in execution of a decree obtained by the zamindar 
for rent due to him as the separate proprietor, 
after batwara of a share of the talukh in which 
the tenure is situated, the sale is properly conduct- 
ed, not under s. 64=, but under s. 59 of the above 
law. StTRTJT SOONDTJREB DeBIA V. SUMEEROODEEN 

Talukhdar . ■ . . . 22 W. It, 530 

8 . ; ■ ■ •--- Effect of sale — Bight, title and 

interest of debtor — Act X of 1859, s. 105 . In a sale 
under s. 105, Act X of 1859, only the judgment- 

debtor’s property can pass. Meah Jan Munshi j Act VIII of 1869, the 
v. Kueextna Mayi Debi . 

9 . — — • “Tenure,” mean- 
ing of — Non-registration of names — Act X of 1859 , 

8 . 105. By the word 44 tenure 95 as used in s. 

105, Act X of 1859, is meant not the right 
or interest of any person in the land, but the 
holding or the interest which has been created 
by the lease, and it is the latter which is sold 
on a sale under s. 105. Therefore where A, at 
a sale in execution of a deeree for debt, bought 
the right, title, and interest of the holder of a 
transferable under-tenure, and previous to the 
confirmation of such sale the zamindar sued the 
tenant for arrears of rent and obtaind a decree, 
under which he sold the tenure to persons who con- 
veyed it to B, and A, under the circumstances, 
neither registered the transfer to him nor made 
any, deposit of rent as allowed by & 6 , Bengal Act 
VIII of 1865 : — Held that lie was not entitled to j only to the share of B L II, B 
recover possession ’ from B. Shamqhand Kenbtj “ ‘ 1 

tv Brojonath Pal Chowdhry 

; 12 B. Ii. R. F. B. 484 : 21 W, R. 94 


of tenants 9 names — Bight of person in permissive 
possession of tenure . A sale in execution of a 
decree for arrears of rent (at an enhanced rate) 
of a subordinate talukh, which has been obtained 
against a party who is in possession of the 
talukh by permission of the owners, but who 
has no other right or title to it, will not bind 
those owners, even though their names be not 
recorded as tenants in the books of the zamindar. 
Sham Chand Kundu v. Brojo Nath Pal Chowdhry , 
12 B. L. B. 484 , distinguished. Biddy Kissen 
Dutt v. Ram Coomar Sen . 8 O. L. R. 231 

11. Non-registration 

of purchase of under-tenure in the landlord's seri- 
shta. In a case governed by Act X of 1859, 
it was held that a person, who had purchased 
a transferable jote, but who did not get lus name 
registered in the landlord’s serishta, had no 

under-tenure is sold j locus standi against a subsequent auction -pur- 

_ j chaser of the jote in execution of a decree 

deeree obtained by the zamindar | obtained against the recorded tenant, and had 

no right to impugn the title of the auction -pur- 
chaser under the sale. Sham Chand Koondoo v. 
Brojo Nath Pal Chowdhry, 12 B. L. II 484 : 21 
W. B. 94, followed. Patit Share p. Hari Ma- 
hanti. . . . I.L.B, 27. Gale. 789 

12 . — ^ What passes a 

sale of under-tenure — Crowing crops — -Banff. Act 
V 111 of 1869 , s. 66. At the sale of an under- 
tenure for arrears of rent under ». 66 of Bengal 

--- . .. growing crop standing 

8 B. I*. R. 1 j on the land passes to the purchaser at the 
auction-sale, except when it has been specially 
excepted by the notification of sale, or a custom 
to the contrary has been proved. Afatoolla 
Sirdar v. Dwarka Nath Moxtby 

L I*. R. 4 Calc. 814 :4C,L. R. 95 

13. — — — - What passes af- 

sale of under-tenure — Certificate of sale . B 'B held 
1 anna of a 10 annas in a jumma which had 
been purchased by B L 11, and had paid rent 
to the kutkinadar on such I anna share, and 
had his name registered as owner of such 1 anna 
share in the sherxsta of the kutkinadar. The kutki- 
nadar having afterwards brought a suit against' 
BLN alone for arrears of rent of _ the entire 10 
annas and having obtained a decree’ and In exeem- : 
tion of this decree put up to sale entire 10 annas’ 
share!: — Held, that, as the sale certificate related: 

~ „ hit l anna shaie 

did not pass under .such sale, 'BnuaBrouiH 
Berak v. \ \^;- f v55:5v ;;:: ;. 
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BALE FOR ARREARS OF RENT — contd. 

3. XJNDER-TBNURES, SALE OF— contd. 

14. — , What passes at 

sale of under- tenure — Beng. Act VIII of 1869 , ss. 59, 
60— -Sale certificate — Proclamation of sale. Held , 
on the construction of a sale certificate and 
a proclamation of sale, purporting to be made 
under ss. 59 and 60 of the Rent Act (Bengal 
Act VIII of 1869), that what passed by the sale 
was not an under-tenure, but merely the right, 
title and interest of the judgment-debtor therein. 
The declaratory portion of a sale proclamation is 
not by itself sufficient to override the description 
of the property in the body of the document. 
Dwarka Nath v. Aloka Chttnder Seal 

I. L. R. 9 Calc. 841 

15. Sale in exe- 

cution of decree under Civil Procedure Code, 1859 — 
Beng. Act VIII of 1869 , 55 . 59, 60, 66— Right of 
purchaser. In execution proceedings under Act 
VIII of 1869, whether the property attached is 
an under-tenure or an ordinary leasehold interest, 
only the right, title, and interest of a judgment- 
debtor can be sold ; while by virtue of a sale of a 
tenure under s. 59 of Act VIII of 1869, the pur- 
chaser acquires it under ss. 59, 60, and 66 free of 
all incumbrances which may have accrued thereon, 
by any act of any holder of the said under-tenure, 
his representatives or assignees, unless the right of 
making such incumbrances shall have been ex- 
pressly vested in the holder. Doolar Chand 
Sahoo v. Lai, la Ciiabeel Chand. Doolar Chand 
Sahoo v. Lalla Bisheshur Dyal 

. I*. R. 6J. A. 47 : 3 C. L. R. 561 

16. Beng. Act VIII of 
1869, ss. 59, 61 — Right of auction-purchaser. Where 
an under-tenure was sold in execution of a decree 
which had been passed in the terms of a compro- 
mise effected between the landlord and all the 
sharers in the tenure but one, and the representa- 
tive of the latter sought to assert his right to his 
share against the auction-purchaser : — Held, that, 
in a sale under Act VIII of 1869, a tenure is sold 
outright, and that this tenure did not pass to the 
auction-purchaser with any incumbrances. Grish 
Chunder Ghose % Kalee Tara . 25 W. R. 395 j 

17. ... — - Right of mort- 

gagee — Right to notice of sale — Adjudication of . 
title, suit for . The right, title, and interest of ■■ 
A in a certain under- tenure was sold in exe- 1 
cation of a decree for rent obtained against : 
him by B and purchased by B himself. B at ; 
the time held another decree . against A for ! 
arrears of rent for the same under- tenure. C, 
to whom A had previously mortgaged the under- j 
tenure, thereupon having foreclosed the mortgage, : 
instituted a suit for possession against A and B : 
and obtained 1 a decree for possession. After this j 
decree, but before C got actual possession, B : 
caused the under-tenure to be sold in execution of j 
Ms other decree against A and again became him- j 
hell the purchaser. C, having shortly afterwards j 
obtained possession under his decree, was dispos- 
sessed by B, who took possession through the 


SALE FOR ARREARS OF RENT — contd. 

: 3. UNDER-TENURES, SALE OF — concU. 

Court under his second purchase. C thereupon 
instituted proceedings under s. 269, Act VIII of 
1869, in which he was successful, and consequently 
regained possession. In a suit brought by B to 
set aside those proceedings and for adjudication of 
title : — Held , that B had a good title to the under- 
tenure, and that he was not bound, before bringing 
the under- tenure to sale under his second decree, 
to give notice to C. Nobeen Kishen Mooherjee v. 
Shib Prosad Pattuch , 8 W. R. 96, considered. 
Laidley v. Gunness Chunder Sahoo 

I. Ii. R. 4 Calc. 438 

s.c. Watson v. Gonesh Chttnder Sahoo 

3 C. I* R. 240 

18. — Procedure — Setting aside sale — 

Material irregularities — Civil Procedure Code (Act 
X of 1877), Ch. XIX , ss. 311, 647. The procedure 
to be followed upon the sale of an under-tenure 
is now that prescribed by the Civil Procedure Code. 
S. 311 does not apply only to sales made under 
Ch. XIX of the- Code, and the sale of an under- 
tenure may be set aside upon any of the grounds 
mentioned in that section. Azjzoonessa Kha- 
toon v . Gora Chand Bass . I. Ii. R. 7 Calc. 163 

s.o. Azizoonissa Khatoon v . Rally Churn Sen 
/ :■ 8 C. Ii. R. 498 

19. — Execution of de- 

cree— Bengal Rent Act {Bengal Act VIII of 1869), 
ss. 59, 60, 64— Decree for arrears of rent against 
Hindu, heiress — Rent accrued due after death of full 
owners — What passes by sale , whether limited or 
absolute estate. In execution of a decree for arrears 
of rent, obtained in a suit under the Bengal 
Rent Act (Bengal Act VIII of 1869) by some only 
of several co-sharer landlords against a Hindu 
daughter for arrears accruing after her father’s 
death, an under-tenure of which she was in posses- 
sion and in enjoyment of the rents and profits 
was sold under the provisions of s. 64 of the 
Act. Held, by the Judicial Committee (affirming 
the judgment of the High Court), that only the 
limited interest which she took as her father’s 
daughter, and not an absolute interest in the estate, 
passed by the sale. The liability for rent ought 
to be regarded as his personal liability, and ought 
not to be held as attaching to the reversion unless 
the landlords proceeded to bring the tenure to sale 
under the special provisions of the Rent law. 
Jib an Krishna Roy v. Brojo Lal Sen (1903) 

I.I1.R. 30 Calc. 550 
s.c. '7 O. W s N. 425 i 
. ' , ; ‘ ' y L. R. SOT. A.’ 81 ' 

4. PORTION OF UNDER-TENURE, SALE OF. 

. v vie , Li . J ndgment-deb tor in -TaccxptjV 
of w&ole rent — Beng. Act VIII of 1869, ss. 61, 
64. It is only where the judgment-debtor is: 
in receipt of the entire 16 annas share of the rent 
that in execution of a decree for rent the under- 
tenure 'can be sold. . Dwarka Nath CHAKaAnm ^. 
Stjvkidra Nath Chowdhitri . 8 C. Ii. R, 407' ■ 
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4. PORTION OB UNDER-TENURE, SALE OF 
— contd. 

2. Sale under decree obtained 

by sharer in undivided estate. If a decree is 
given in favour of a sharer in a joint undivided 
estate for his share of the rent of an under- 
tenure situate in such estate, he is not allowed by 
law to put up for sale a portion of the under- 
tenure. Gobind Chunder Roy Chowdhry v. 
Ram Chunder Chowdhry . 22 W. B. 421 

a Act X of 1859, 

s. 108 — Effect of sale. Where a sharer in an 
undivided talukh after obtaining a decree for 
money, due to him on account of his share of the 
rent, brings to sale a portion of the tenure 
corresponding with the share of the rent for which 
he obtained a decree, the sale has no further effect 
than any other sale in which rights of the judgment- 
debtor are sold, Nund : Lall Roy v. Gooroo 
Churn Bose ... . .15 W. B. 6 

PlTAMBUREE ChOWDHRAIN V. NOBIN KRISTO 

Mookerjee . ... . . 18 W. B. 205 

4. Act X of 1859, s. 108— Bang- 

Act VIII of 1865, s . 4 — Sale of under-tenure — 
Execution of decree for rent. A suit by a sharer in 
a joint undivided state for money due to him on 
account of his share of the rent of an under-tenure 
situate in such undivided estate fell within the pro- 
visions of s. 108, Act X of 1859. Where the owner 
of an undivided estate lets his share to a tenant 
by giving a pottah and taking a kabuliat, a suit 
for the rent of such undivided share, treated as a 
separate and distinct under-tenure, came under 
the provisions of s, 4, Bengal Act VIII of 1865. 
Dwarkanath Chuckerbutty v. Dhun Monee 
Chowdhrain .... 15 W. B. 524 

- Bight of •pur- 
chaser on sale of portion of iemire. Where a suit 
was for rent and the balances due under the 
decree were on account of a 7 annas rukkum 
of a tenure, and the sale certificate passed 
the right and interest of the defaulting under- 
tenant, it was held that Act X of 1859, s. 108, 
was applicable to the case, and that such right 
and interest only, and not the whole tenure, 
became vested in the auction-purchaser, Atjkhil 
Chunder Mookerjee v. Chunder Coomar Mitter 

22 W. B, 414 

6. Beng. Act VIII of 1868, s. 84 

— -Right of purchaser- — Effect of sale . The Full 
Bench decision in Sham Chand Kundu v. Brojo- 
, nath Pal Chowdhry, 12 B. L. JR. 484. : 21 W. B. 
94t by which the right of a purchaser in execution 
of a rent- decree prevails over that of an earlier 
purchaser, has no application to the case of a sale 
under Bengal Act VIII of 1869, s. 64, which pro- 
: vides for the. sale, not of the tenure, but of the right, 

■ title; and interest of the judgment-debtors. Luch- 
' ’ , M.UN. Ramgnoqj Doss v. Ram Huree Roy 

22 W. B. 67 

7. Landlord and tenant 

—Sale of a of a ' tenure— Beng. Act VIII 


4. PORTION OF UNDER-TENURE, SALE OF 
— contd . 

of 1869 , ss. 69, 60 — Go- sharers — Parties. A portion 
of a tenure cannot be the subject of a sale under 
s. 64, Bengal Act VIII of 1869, so as to give the 
purchaser the same privilege as he would acquire 
by the purchase of an entire tenure under ss. 59 
and 60. A landlord who was in receipt of a half 
share of the rent of a certain tenure caused 
that share of the tenure to be sold in execution 
of a decree for arrears of rent. After such sale 
A y the purchaser, took possession. Subsequently 
the tenant executed a mortgage, and a decree being 
obtained by the mortgagee the whole tenure was 
brought to sale in execution thereof and purchased 
by the mortgagee, who proceeded to oust A. In a 
suit by A to recover possession of his half share 
of the tenure on the footing of his purchase : — Held, 
that he could not make out a title to the half 
tenure with the privilege attaching to the purchase 
of an entire tenure under ss. 59 and 60 of Bengal 
Act VIII of 1869 ; and that, as it appeared that 
the mortgagor, whose rights and interests only were 
thus sold, was only one of several co -sharers, in the 
absence of the co -sharers, who were not parties to 
the suit, A was not entitled to the relief he sought. 
Reily v. Hub Chunder Ghgse 

I. L. B. 9 Gale. 722 : 12 C. I». B. 398 

See Shamchand Kundu v. Brojonath Pad 
Chowdhry . . . . 12 B. L, B. 484 

8 . — — Right , title » and 

interest of registered shareholder in tenure — Effect on 
joint shareholders. Where a judgment-debtor was 
alone registered in the serishta of the zamindar as 
owner of a tenure, but it appeared that his two 
brothers who were joint in estate with him were 
entitled to an equal share with him in the tenure, 
but that the judgment-debtor was the manager ; 
and when it appeared that the zamindar being only 
entitled to a share in the zamindari, had obtained 
a decree against the judgment-debtor alone for 
arrears of rent and in execution thereof proceeded 
to sell his right, title, and interest under & 04 
of the Rent Act : — Held , that, as the judgment- 
debtor represented his brother, and as they were 
equally liable to pay the amount of the decree 
upon the principle set out above, the latter were 
not entitled to recover their share of the tenure 
which the auction-purchaser had obtained posses- 
sion, of in execution of the decree against the 
judgment-debtor. Doolnr Olumd Sakoo v. Lulla 
Ghabeel Chand , L. B. 6 l. 1 A. 47 ; and Bmmmr 
Loll Sahoo v. Liichmmmr Singh , L. B. 6 I. A. 283, 
commented on. Jeo Ladd Singh ; i\ Gunga Per* 
shad . . , •, I* IidR. 

9 . — Sale of rigid, 

title and interest of a registered tenant Effect of 

sale of a tenure in execution of a dec? :e for arrears 
of rent obtained by a co-sharer landlord 'agrnmi the 
registered tenant alone. In a suit brought by 
the plaintiffs to set aside the sale of a stnkmi talukh 
or in the alternative for a declaration that the 
sale did not 1 affect their rights, , on the allegation 
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that defendants Nos. 3 and 4, who were the proprie- 
tors of a certain share of the estate tinder which the 
said ta'lukh was held, having obtained a collusive 
decree for arrears of rent for the years 1298 and 1299 
(B. S.) against defendant No. 1, who was a joint 
owner of the talukh with the plain tiffs, in execution 
thereof fraudulently caused the disputed property to 
be sold, and defendant No. 1 purchased it, in the 
benami of defendant No. 2, the defence ( inter alia ) 
was that the sale w r as not brought about by fraud 
or collusion, and that the rent suit having been 
brought against the registered tenant defendant 
No. 1, the whole tenure passed by the sale. Held 
by Baker jee and Hill, JJ. (Rampini, J., dis- 
senting), that inasmuch as it ax>peared that the 
share sold away stood in the name of defendant 
No. 1 alone ; that the zamindar used to sue defend- 
ant No. 1 rent for the said share ; that the defend- 
ant No. 1 used to realise a rateable share of costs, 
road cesses, etc., which he was bound to pay under 
rent decrees obtained against him, from the plaint- 
iffs sometimes amicably and generally by contri- 
bution suits ; and that the defendants Nos. 3 and 
4, who were the fractional shareholders of the 
z&mind&ri, sued the defendant No. 1 as usual for 
rent for the years 1298 and 1299 B. S., and obtained 
a decree, the sale, though in terms only a sale of the 
right, title, and interest of the judgment-debtor, 
really passed the right, title, and interest, not only 
of the registered tenant, but also of the unregistered 
co-owners whom he represented. Jeo LaXl Singh v. 
Gunga Pershad , 1. L. It 10 Calc. 996, followed. 
Nitayi Behari Saha Paramahick v. Hari Go- 
totba Saha . . . 1. 1>. B. 26 Calc. 677 

10. - - Sale of a jumma 

in execution of a decree for rent obtained against 
l one of the heirs , of the last recorded tenant, from 
whom the landlord chose to accept rent separately 
and who was not recorded in the landlord's serishta 
—Effect of such a sale. An heir of an occupancy 
raiyat can claim recognition by the landlord on the 
death of his ancestor who was the recorded tenant. 
The plaintiffs sued to recover possession of their 
share of certain rent-paying lands on the allegation 
that they were entitled to a one -third share of 
these lands by inheritance from the last recorded 
tenant, and another one-third share by purchase 
from one of his heirs ; that the defendants Nos. 
2 and 3 wer© entitled to the remaining one-third 
share ; that for some years they and the said de- 
fendants have been paying rent to the landlord and 
obtaining separate rent receipts ; that the defend- 
ants Nos. 2 and 3 in collusion with the landlord 
allowed a decree to be passed against them in re- 
spect of the entire jumma, in execution of which the 
said lands were sold and purchased by defendant 
No. 1, The defence of defendant No. 1, inter alia , 
was that, as the rent suit brought by the landlord 
was against the person who was the sarbarakar or 
manager of the jumma, therefore by the sale in 
execution of a decree obtained in that suit the 
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entire jumma passed. Held , that, as the landlord 
was bound to recognise the plaintiffs as tenants in 
the place of the last recorded tenant, and also as he 
chose to accept rent from the plaintiffs, and the 
defendants Nos. 2 and 3 separately, he had no right 
to ignore the plaintiffs and proceed only against 
the defendants. The entire jumma did not pass 
by the sale, and the plaintiffs’ right was not affect- 
ed thereby. Nitayi Behari Saha Paramanich v. 
Hari Govinda Saha , I. L. B. 26 Calc. 677 , distin- 
guished. Akkad a Kumar Naskar v. Hari Bass 
Haldar . . . I. L. B. 27 Gale. 545 

4 C. W. JST. 608 

11, • Sale of gantidari 

rights. In a suit for arrears of rent, where defend- 
ants denied the relation of landlord and tenant to 
exist between themselves and the plaintiffs, it was 
found that plaintiff had been the sole owner of an 
estate which formed a 12 annas share of the under- 
tenure of a gantidar, who was liable to pay the rent 
of other 4 annas to the owner of the neighbouring 
estate. In execution of a decree for arrears of rent 
due on the 12 annas share, plaintiff caused the 
ganti to be sold and purchased it himself, and the 
proceeds not being sufficient to pay the amount 
of the decree, he caused the tenant-right of the 
4 annas share to be sold and purchased that also. 
Held, that Bengal Act VIII of 1869, s. 64, did 
not apply, because plaintiff j was not a sharer in a 
joint undivided estate ; and that, by his purchase, 
plaintiff had become the absolute owner of the 
12 annas ganti, and had acquired the right, title, 
and interest of the last registered tenant in the 
4 annas share. The result was to place him in the 
position of holding the 16 annas gantidari right as 
against the under-tenants, who were bound to pay 
rent to him as de facto gantidar. J ogekdro Chuk- 
der Ghosb v . Shoka Kalee . 24 W . B. 318 

12, - — — Sale of immove- 

able property — Beng. Act VI II of 1869 , s. 65. 
Where one co-sharer obtains a decree for money 
due to him on account of his share of the rent of 
anijara, and in execution of that decree attaches, 
in the first instance, the immoveable property of 
his debtor, such attachment is void and will not 
invalidate a conveyance of the property by the 
judgment-debtor made during its continuance. It. 
is not unless and until all the moveable property 
of the judgment-debtor has been sold and the 
sale-proceeds are found insufficient to satisfy the 
decree, that the judgment-creditor can proceed 
under s. 64 or 65, Bengal Act VIII of 1869, to seize 
and sell the immoveable property of his debtor. 
Saroda Prosad Gangooly v. Tartjck Chukder 
Bhuttacharjee . * | 2 C. Ii. B 325 

13, Landlord and 

tenant — Sale of portion of under-tenure — Suit for 
arrears of rent There is nothing in s. 64 , Bengal 
Act VIII of 1869, which necessarily leads to the 
conclusion that under that section a share of 
an under-tenure cannot be sold so as to render 
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the sale binding upon the judgment-debtor ; and 
there is no substantial difference between the sale 
■of a portion of an under-tenure under that section 
and under the Civil Procedure Code, Where there- 
fore a plaintiff, who was the owner of a share in a 
zamindari, had obtained a decree against X who 
held a talukh in such zamindari, for arrears of rent 
due in respect of such share, and in execution of 
such decree brought a share of such taluk to saie, 
^corresponding with his share in the zamindari, and 
himself became the purchaser, and where such 
plaintiff subsequently instituted # a suit against X, 
who was also the owner of a howla and nim-howla 
under the said talukh, for arrears of rent due in 
respect of the share of the talukh so purchased by 
him ; and where it appeared that the sale at which 
the plaintiff became the purchaser was afterwards 
confirmed ; and that he had obtained a sale certi- 
ficate : — Held, that such suit was not liable to be 
dismissed merely on the ground that the plaintiff 
had brought a share of an under-tenure to sale in 
•execution of a decree for arrears of rent under s. 
64 of Bengal Act VIII of 1869, and had thereby 
acquired nothing by such purchase, there being 
nothing in that section to support such a con- 
clusion. Gobind (thunder Boy Chowdhry v. Ram 
Chunder Chowdhry , 22 W. R. 421, and Reily 
v. Hur Chunder Chose, 7. L. R. 9 Calc, 792, dis- 
cussed and explained. Askanulla Khan Baha- 
dur v. Kajendra Chandra Rai 

I. Ii. R. 12 Calc. 464 

14. — Act VIII of 1869, ss. 26, 59— 

Suit for rent — Landlord and tenant — Effect of sale in 
execution of a dercee for rent. Where two persons, 

B and 7, were registered tenants, and on B's death 
no one was registered in his place, and a suit for 
arrears of rent was brought against the widow 
and the executors of the sole surviving registered 
tenant — Held, in view of s, 26 of Act VIII of 1869 
(B. C.), that the zamindar was not bound to look 
for his rent beyond the representative of the sur- 
viving registered tenant, and that the entire tenure 
passed by the sale in execution of a decree for 
arrears of rent obtained against the representative 
of the surviving registered tenant. ' Where the sale 
proclamation distinctly set out that the sale would 
be held according to the provisions of s. 59 of Act j 
VIII of 1869, and the property advertised was the ! 
tenure and the property sold was the tenure : — Held, j 
that the mere insertion of a statement that the sale 
was of the rights and interests of the judgment- I 
debtor would not have the effect of limiting the sale ! 
to such rights and interests and not extending to ' 
the tenure itself. Mahomed Sirkar v . Girish I 
Oh-under Chowdhuri . . 2C.¥,1, 251 ! 

• : "■ . : . ' i 

■ , - 

5. EFFECT OP SALE. j 

1. — Dissolution of relation of ! 

landlord and tenant — Paini tenure. The sale j 
of a patni dissolves the relationship of landlord and ’ 
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tenant between the zamindar and the patnidar. 
Brojonath Singh Roy v. Bhugobtjtty Dassee 

1¥. B. 133 

2. Unregistered tenant A za- 

mindar has a perfect right to bring a tenure to sale 
for arrears of rent without regard to the rights of 
the new tenant while he is yet unregistered. No- 
been Kishen Mookerjee v. Shib Pbrshad Pat- 
tuck ...... 9 W. B. 161 

Upholding on review decision in 8 W. B. 96 

3. Registered tenant affected 

by sale. A zamindar need not ordinarily look 
beyond the register for sale of a tenure of a register- . 
ed defaulter. Forbes v. Protap Singh Dogger 

7 W. R. 409 

4. — — Liability of tenant for rent 

after sale — Non-registration of transfer. Where a 
patni tenure is sold under a decree against the ten- 
ant, he is not liable for any rent which may accrue 
afterwards, notwithstanding the transfer may not 
be registered. Gopeekisto Gossambe v. Ram 
Gomel Mistry .... Marsh. 212 

s.c. Ram Comul Mistry v. Gopeekisto Gos- 
sambe 1 Hay 563 

See ( contra ) Horomohun Mookerjee v. Ram 
Coomar Hitter. . . .1 W. R. 225 

5 . — — Bight of inamdars in re- 

spect of debts for arrears of rent. The para- 
mount rights of Government in respect of debts 
due to the Grown are not transferred to alienees 
(sueli as inamdars) of Government revenue. If an 
inamdar fails to recover his rents by any of the 
special processes provided in the regulations, and 
is obliged to go into the Civil Court and obtain a 
decree for arrears, the sale of the land in execution 
of such a decree has the same effect (and no more) 
as a sale of land in execution of a decree for any 
other debt. Balaji Narayan Kola tear tv Ram- 
CHANDRA GaNESH KeLKAR . 11 Bom. 37 

6. — Bengal Tenancy 

Act (VIII of 1885), ss, ISO, cl (g), T63 ami 
167 — • Sale of mortgage of dar- patni tenure — Right, 
title and interest of debtors — Ben. Reg, VIII 
of 1819, ss. 3 and 4 — Incumbrance — Limitation 
Act (XF of 1877), s. 7 — Where limitation is 
determined by the provisions of the Bengal Ten- 
ancy Act, whether a minor is entitled to a further 
period of limitation under the Limitation Act The 
terms “ right, title and interest of .the debtors, ’ * 
as used in the sale certificate and order, must -be 
construed with reference to the circumstances under 
which the suit was brought, and the true mean- 
ing of the decree under which the sale took place* 
as well as the proceedings leading up to the, sale. 
In a case where proceedings were, /taken under the ■ 
provisions of the Bengal Tenancy Act, and appli- 
cation was made for the simultaneous issue of the 
order of attachment and proclamation as provided 
in s. 163 of the Act what was intended to be. sold 
was the entire tenure* and not merely the’ right. 
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title and interest of the defaulter therein. Joten - 
dro Mohun Tagore v. Jogul Kishore, L L. 
R. 7 Calc. 357, and Nitayi Behari Saha Parama- 
nick v. Hari Govinda Saha , I. L. R. 26 Calc. 
677 , referred to. A mortgage created by a dar - 
patnidar of his interest in the taluk does not amount 
to a M protected interest, ’ ’ with the meaning of s. 
160, cl. (g), of the Bengal Tenancy Act. When a 
mortgagee of a tenure had enforced his lien and ob- 
tained his decree, it would no longer remain as an 
incumbrance on the tenure which could be avoided 
under the provisions of s. 167 of the Bengal Te- 
nancy Act. S. 7 of the Limitation Act allows a 
minor a further period of limitation in the case of 
a -suit or application for which the period of limit- 
ation is provided in the third column of the second 
Schedule to that Act. But, in a case, where the 
limitation is determined by the provisions of. s. 
167 of the Bengal Tenancy Act, s. 7 of the Limita- 
tion Act cannot have any application, and the 
minor is not entitled to any fresh period of 
limitation. Girija Nath Boy Bahadur v. Patani 
Bibee , L L. E. 17 Calc. 263 , referred to. The 
purchaser of the interest of a judgment-debtor is 
his represen taive for the purpose of execution 
proceedings. Ishan Chunder SirJcar v. Beni Ma - 
dhab Sirkar , J. L. JR. 24 Calc, 62, referred to. 
Akhoy Kumar Soon v. Bf.joy Chand Mohatap 
( 1902) . . . 1. 1*. B. 29 Calc. 813 

7. — Tenure, sale of — 

Recorded tenant, rent decree against — Execution as 
money decree— Sale if passes entire enure — Estoppel. 
A sale in execution of a money decree obtained 
against the registered tenant passes only his right, 
title and interest in the tenure and not those of 
his unregistered co-sharers as well. Doolar Chand 
Sahoo v. Lain Chabeel Chand , L. R. 6 I. A. 47 : 
s.c . 3 C. L. R. 561 . referred to. Jeo Ml Singh 
v. Gunga Pershad , I. L. R. 10 Calc. 996. distin- 
guished and doubted. Doorgadhur Biswas v. 
jftuRO Mohineb Dab ee (1888) 13 C. W. N. 270 


6. INCUMBRANCES — contd. 

3. Tenures created by patni- 

dar — Patni tenure— Act X of 1859 , s. 105 — Bang. 
Reg. VIII of 1819 . The provisions of Regulation 
VIII of 1819 with respect to the sale of under- 
tenures for arrears of rent being applicable to sales 
; under decrees for rent made under s. 105, Act X of 
1859 : — Held, that, where a sale had been effected 
of a £< patni talakh ” under that section, it must be 
presumed, in the absence of evidence to the con- 
trary, that the tenure was one transferable by 
i sale, and upon the creation of which it was stipula- 
ted by the terms of the engagements interchanged 
that in case of an arrear occurring, the estate- 
must be brought to sale, in other words, it must 
: be presumed to be a tenure such as is described 
in the preamble to Regulation VIII of 1819, and 
the effect of the sale was to annul all incumbrances 
j created by the patnidar. Brindabun Chunder 
Sircar Chowdhry v. Brindabun Chunder Dey 
Chowdhry 13 B, B. B. 408 : 21 W. B. 324 

L. B. 1 1. A. 178 

s.c. in the High Court, Brindabitn Chunder 
Chowdhry v. Brindabun Chunder Sircar Chow- 
dhry . . . . 8 W. B. 507 


1 , 


(1 INCUMBRANCES. 

Subordinate tenures, effect 


Of sale on — Beng. Reg. VIII of 1819 — Sale of 
patni talukh. On the sale * of a talukh under the 
provisions of Regulation VIII of 1819, all subordi- 
nate tenures, such as ousut talukhs, howlas, nim- 
howlas, did not necessarily lapse : it depended very 
much upon the terms of the pottah or grant under 
which the original talukh was created. Dwarka- 
NXTir Manick 'Chunder ■ Doss 

9 W, B. 200 

2, Tenures created by defaulter 

— Beng. Reg . VIII of 1819 — Sale of patni tenure. 
A sale under Regulation VIII of 1819 did not ipso 
fado annul all. tenures created by the defaulting 
patnidar, by the purchaser, if he thought proper, 

1 could -avoid .them’, Mabiiusudun Ktjndu v. Ram- 
'Gancihei.,',. ■■ yV- VX ■ 

'' 3' B. I*. B* A, C. 431 ; 12 W, B. 383 


4. 


Decree as to liability to 


enhancement — Beng. Reg. VIII of 1819 — Right 
of purchaser — Suit for enhancement of rent— Patni 
tenure. The purchaser of a patni talukh at a sale 
for arrears of rent under Regulation VIII of 1819’ 
sued for a kabuliat at an enhanced rent. The 
former patnidar had brought a similar suit, and the- 
Court had declared that the rent was not liable 
to enhancement. Held, that the purchaser was 
bound by that decree. Taraprasad Mittra v. 
Ram Nrising Mittra 

6 B. L. B. Ap, 5 : 14 W. B. 283 

5. Purchase by grantor of patni 
tenure — Beng. Reg. VIII of 1819, s. 11, els. 1 and 
3 — Rate of rent — Patni tenure. The grantor of 
a patni tenure who subsequently purchases the 
lands granted by him in patni at the sale of the 
patni tenure does not revert ipso facto to the pos- 
session he formerly held as proprietor, and is not 
entitled to recover rent from the tenants at the rate 
he was receiving when he granted the patni, with- 
out reference to the rents realised by the patni- 
holder in the interim. MaJoram Ojha v. Nil- 

i money Singh Deo 

j 13 B. L. B, 198 ; 21 W, B. 326 

6 . -- 


Bight to annul tenures— 
i Right of lessee claiming under purchaser — Tenures 
not annulled, by purchaser. Where an auction- 
purchaser did not avail himself of the power vested 
in him by law to avoid and annul a tenure created 
by his predecessor: — Held, that it was not open to- 
any person subsequently holding his estates, and 
still less to a mere lessee claiming under him, to 
avoid the tenure. Tara Chand Dutt v. Wake- 
no oniss a Bibee , . .. ,7 W. B. 91 

7, Power to make ineum- 


hrauces — Patni lease, construction of — Beng. Reg ¥ 
VIII of 1819. A patni lease containing word 
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the creation of the tenures, did not pass free from 
incumbrances. Soluble : It was to get rid of this 
that s. 16 of Bengal Act VIII of 1865 was enacted. 
Shahabgodeen v., Futteh Ali 

B. X. B. Sup. VoL 846 
2 Ind. Jur. K. S. 135 :7W,E. 260 

Mohima Chunber Dey v . Gooroo Doss Sen 

7 W. R. 285 

Indue Chundra Doogttr v. Ruttun Koomabbe : 
Bibee . . . • 7’W»B.378 

The above Full Bench decision did not apply 
where the tenure itself was not sold. Doorga 
SOONDUREE DeBIA V . DlNOBUNBHOO KyBURTO 

Doss 8 W, B. 475 

13 . — — — - Sale of mb* 

tenure — Beng. Reg, VIII of 1831 . Where a sub- 
tenure had been granted, but no power was reserved 
to the grantor in the sanad to sell the tenure 
free from incumbrances in case of default in pay- 
ment of rent : — Held, that, in a sale for arrears of 
rent under Regulation VIII of .1831, the purchaser 
did not take free from incumbrances created by 
the grantee. The decision in Shuhahoodeen v, 
Futteh Ali, B. L. R, Sup. Vol 646, affirmed. 
Forbes v. Ltjtchmeput Singh 

10 B. Xu B. 139 ; 17 W, B. 107 
14 Moo. I. A. 330 

Mohesh Ohunder Banerjeb v. Ohunder Mo- 
nee Debi 10 B. X. B. 150 note : 15 W. B. 237 

14. — — Beng. Act VIII 

of 1865. An auction-purchaser under Act VIII of 
1865 was not at liberty without notice of his inten- 
tion to cancel a pre-existing under-tenure, or 
other aci on his part, to avoid any incumbrance. 
Gobind Chundee Bose v. Alimooddeen 

11 W. R. 160 

15. — - — — — » — - Survival of in- 
cumbrances. The sale of a tenure under g. 16 
Bengal Act VIII of 1865, did not ipso facto annul 
all incumbrances, but certain incumbrances were 
recognized by thr section to survive such sale. 
Umasund art Dahl v. Birbixl .Manual, 

3 B, X. B. A. C, IBS 

s.a Wooma Soonburee Dossia v. Beerbgl 
Munbul ..... 1XW.R. 563 

18. --t-*— - — Voidable; incum 
brances. Under; Bengal Act VIII of 1865, s. 16, 
under-tenures became void ipso facto by the sale 
and were not merely voidable at the option of the 
purchaser. Unnoda . Churn ; : Dabs ■ :’Bisw:As' :: ;; 
Mothura Nath Dass Biswas 

I. X. B, 4 Calc. 880 : 4 C. X. B. 8 

17. — * — • — — Suit to set. mule 

incmhbrances. The right which an auction-pur- 
chaser has, under the Rent Law, s. 66, to do away 
with under-tenures cannot be executed without a 
suit first having been instituted, the mere fact of 
purchase being insufficient to set aside incum- 
brances, Raj Bullubh Mitter v. 8 riser am 
Sircar - » - ; „ 25 W. B. 109 


•CAR A* vv • * cv * I 

Upheld on review . . • 22 "^V* 54A j 

Bight of ejectment —Right of 

purchaser of paini tenure — Waiver by acceptance 
of rent. The receipt of rent for fifteen years by the | 
purchaser of a patni talukh sold for arrears of 
Tent under Regulation VIII of 1819 was held to 
be a waiver on his part of his right to evict 
the tenant under cl. 2, s. 11, of that Regulation. 
WOOMANATH ROY CHOWBHRY V . ROGHOONATH 

Mitter . . . 5 W. B„ Act X, 63 

9 Bengal Bent Act, 1869, s. 66 

<Beng. Act VIII of 1865, s. V5)—KhodkasH 
raiyats. The object of s. 16, Bengal Act VIII of 
1865, was to protect not merely any one class of 
tenants, but the leaseholder of the particular land 
leased: the expression c< khodkasht raiyats” as 
used there meaning “resident and hereditary cul- 
tivators.” Koontee Debee v. Hridoy Nath 
Durreepa .... 16 WVB. 2Q6 

XO. — Purchaser of 

; rights of holder of fractional share. 8. 16 of Bengal ; 
Act VIII of 1865 did not apply to the purchaser 
<of the rights and interests of the holder of a ! 
.fractional share in an under-tenure. Harasunbari ; 
Dasi v . Kistomani Chowbiirain 

: ; 5 B. X. B. Ap. 37 : 13 W. B. 257 ■#. 

— Right of f pur - ;■ 

, chaser to eject tenants. Where the rights and inter- ! 
,ests of a judgment-debtor were sold in execu- 
tion under Bengal Act VIII of 1865, the tenure 
■ Itself did not pass, much less did it pass free 1 
f from all incumbrances ; a,nd the purchaser was not j 
.entitled to eject tenants who had been occupying 
^nd cultivating the land for more than twelve 
Kishen Mookebjee v. Dusrutk 
aSootrobhur . . , ■/ .A by 15 W. B. 234 ; 

A " - ~ - — — ■ Under-tenure, sale 

of — Act X of .1859, s. 165. Under- tenure sold for 
s* 105. of Act X .of .1859, 
other than tenures upon which the right of selling 
for arrears of rent had been especially reserved 
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IB. . Patni tenure — Bar- 

patni tenure — Under -tenure — Incumbrance — Beng . 
Act VIII of 1869 , ss. 59, 60. The sale of a patni 
tenure of its own arrears under ss. 59 and 60, 
Bengal Act VIII of 1869, does not per se avoid 
the dar-patni tenures, but only renders them void- 
able at the option of the purchaser. An under- 
tenure is an incumbrance within the meaning of 
s. 66, Bengal Act VIII of: 1869. Titu Bibi v. 
Mohesh Chhnder Bagchi . X. L. B. 9 Calc. 683 

s.c. Tittt Bibi v. Ibrahim Mollah 

12 C. L. R. 304 

19. • — Brick-built house. 

A brick- built house was not an 6 £ incumbrance, 95 
or a tenure within the meaning of that word in 
8 . 16 of Bengal Act VIII of 1865 which a pur- 
chaser at a sale for arrears of rent could remove. 
ShIBDAS BaNDAFADHYA v. B AMANDAS MlJKHO- 

fadhya . 8 B. L. B. 237 : 15 W. B. 360 

20. — — — Mortgage by 

defaulting tenant — Act X of 1859 , s. 105. A mort- 
gage created by a defaulting under-tenant, on 
account of a debt contracted by him, could not con- 
tinue to the prejudice of the auction-purchasersoof 
the tenure sold for arrears of rent under s. 105, 
Act X of 1859. Kalee Kant Chowdhry v. Ro- 
kokeb Kant Bhuttacharjee . 3 W. R. 217 

■ . 21 ^ Title acquired — 

Adverse possession. If the holder of an under- 
tenure allowed his tenant to occupy the land rent 
free for more than twelve years, the interest thus 
created in the latter was an incumbrance upon 
the under- tenure as much within the reason of 
Bengal Act VIII of 1865, s. 16, as if the holder had 
made a rent-free grant or given a nominal lease, 
Mahomed Askur v. Mahomed Wasuck 

22 W. B. 413 

, 22. — — — i — Bight of occu- 

pancy under Act X of 1859 , s. 6 — Bight of pur- 
chaser— Incumbrance. A purchaser of a tenure sold 
sunder Act VIII of 1865 for arrears of rent could 
not, under s. 16, eject a raiyat who had acquired a 
right of occupancy under s. 6, Act X of 1859, 
under the former tenant. Nilmadhab Karmokar 
v. Shibtj Pal 

5 B. L. R, Ap. 18 ; 13 W. B. 410 

Pueedag Singh v. Pitrtab Nabayan Singh 

5 B. Xi, B. Ap. 20 : 11 W. R. 253 

Bholanath Ghossal v. Kedarnath Banerjee 

18 W. B. 106 

Emam Ali Mestory v. Atob Ali Khan- 

22 W. R. 133 

; -.y 2$« jA ~ Vt ----- ------ - - i Intermediate 

holding — Howla tenure. An auction-purchaser at 
a sale held under Bengal Act VIII of 1865 had a 
right to get rid of an intermediate holding such as 
a howla so far as to substitute himself for the how- 
lad ar in respect of the collection of the raiyat 5 s 

. Ram Ktshore 

Koondoo . 22 W. R. 311 


SALE FOR ABBEABS OF RENFT — contd. 

,6. INCUMBRANCES — contd. 

24, 


Bights of a pur- 
chaser at an auction-sale held under Beng. Act VIII 
of 1865 when in collusion with the former proprietor. 
A proprietor of a talukh, which was about to be sold, 
for arrears of rent, entered into an arrangement 
with the plaintiff whereby, in consideration of a 
share of a purchase, he agreed to use his influence 
to urge on the sale, and to secure the purchase to 
the plaintiff. Under this arrangement, the plaint- 
iff became the purchaser of the tulukh, and the 
former proprietor obtained a share in the purchase. 
A suit by the plaintiff to oust the under-tenants 
was dismissed ; the plaintiff took only as a pur- 
chaser at an ordinary execution-sale, and did not 
obtain the benefit of s. 16 of Bengal Act VIII of 
1865. Srinatk Ghose v. Haronath Butt Chow- 
dhry . . 9 B. L. B. 220 : 18 W. R. 240 

25. 1 Shikmi tenure* 

Where a shikmi tenure was sold under Bengal 
Act VIII of 1865 and the shikmidar was found to 
be the under-tenant of the zamindar, the shikmi 
pottah not giving the privilege of making incum- 
brances, the purchaser was held entitled under 
s. 16 to receive the tenure free of all incum- 
brances, e.g. 9 the incumbrances of a jummai 
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the mokurari lease, contending that they were,, 
by virtue of their purchase, entitled to avoid all 
encumbrances created by any patnidar, and were 
not restricted to avoiding merely those created by 
the immediate defaulter. The defendants contend- 
ed that the provisions of s. 11 of the Regulation 
restricted the plaintiffs to avoiding incumbrances, 
the acts of the immediate defaulter, and that, as 
the purchaser in 1848, and his successors in title 
! previous to the defaulter in 1885, had not inter- 
fered with the mokurari lease, the plaintiffs could 
not have it set aside. Held (Rampini, J., dissent- 
ing), that the plaintiffs were entitled to avoid the 
mokurari. Held, per Ghose and Beverley, JJ.,. 
that having regard to the policy and principle of . 
the Regulation, a zamindar is entitled to bring a 
patni to sale in the same condition in which it was 
at the time of its creation, and that the purchaser 
is therefore entitled to avoid all incumbrances im- 
posed upon it since its creation, whether by the 
actual defaulter or by any of his predecessors. Per 
Ghose, J. — The mokurari lease was an incum- 
brance upon the patni, but inasmuch as s. 11 dis- 
tinguishes in els. 1 and 2 between “incumbrances” 
and “leases” it might be regarded as the latter. 
If treated as an incumbrance, it must be held to. 
have accrued upon the patni by reason of the de- 
faulting zamindar not having set it aside, though 
entitled to do so within the meaning of those words 
in cl. 1. If treated as a lease, the words in cl. 2, 

“ holder of the former tenure,” are wide enough to 
include any patnidar whether the defaulting or a 
previous holder. Per Beverley, J. — The words 
“ defaulting proprietors” used in cl. 1 of s. II must 
be read as the “proprietor of the tenure in default, ” 
and were not intended to be restricted to the parti- 
cular" proprietor for whose default ' the tenure is 
brought to sale, and the word “defaulter” used in 
cl, 2 of that section must be given a similarly 
wide interpretation. Gopendro Chuyder Mitt.ee 
v. Mokaddam Hossein * 1. X». R. 21 Calc, 702 

31. — cl. (3) — Occupancy or non- occu- 

pancy holding, whether an incumbrance. An occu- 
pancy or non-occupancy holding, if not held by 
a khodkasht raiyat, Le., a resident and. here- 
ditary cultivator, is an incumbrance and not 
protected from ejectment by the terms of cL 3, 
s. 11, of Regulation VIII of 1819, and may be 
annulled by a purchaser at a sale under the said 
Regulation. Jogeshwar Mazemdar ?», Arei> 
Mahomed SracAR . ... , 8 C, W„ TiTlS"-., 

32. — — — A. Bengal Tenancy Act (Till 
of 1885), s. 181 — Exchange of land — Suit for re* 


21 W. R. 137 

28. — — Avoidance of 

incumbrance — JB eng. Act VIII of 1869 , ss. 59, 60. 
On a partition of a joint family property, a 
certain ganti tenure, which had been purchased 
by the three members of the family at a sale, 
on the 3rd August 1874, under the provisions 
of ss. 59 and 60 of Bengal Act VIII of 1869, 
was allotted to the plaintiff, who brought a suit 
claiming to be entitled, under the statutory pro- 
visions of s. 66 of that Act, to evict the 
defendant, who was alleged bo be in possession by 
virtue of an under-tenure of the land covered by 
the ganti tenure. It appeared that the tenure 
under which the defendant held the land was 
created, not by the owner of the ganti tenure, but 
by the superior landlord before the creation of 
the ganti tenure. Held , that, inasmuch as the 
tenure had not been created by the owner of the 
ganti tenure, the plaintiff was not entitled to 
avoid it as an incumbrance under s. 66 of Bengal 
Act VIII of 1869. Dtjrga Prosohho Ghose v. 
Kalidas Dutt . . . 9 C. L. R. 449 

29. - - — A— — Beng. Reg. VIII 

of 1819, s. 11 — Cancelment of under-tenures. Lands 
appertaining to a certain talukh which was sold 
under Regulation VIII of 1819 for arrears were held 
from the owner of the talukh under a kaimi jumma 
tenure, under which the plaintiff who sued the 
purchaser for confirmation of his title, cultivated 
the land through persons called burgaits, with 
whom he shared the profits in some way. Held, 
that under s. 11 of the Regulation the plaintiff’s 
tenure was cancelled. Compare Unnoda Churn 
Das v. Muthura Nath Bass, I. L. R. 4 Calc. 860 ; 
4 C, L. R. 6. Surnomoyee v. Suttees Chunder Roy 
Bahadoor , 10 Moo. I. A. 123 , cited and discussed. 
Mohiki Chtthdeb Moztjmdar v. Jotirmoy Ghose 

4 0. D. R. 422 

Beng. Reg. VIII of 1819, 

s. 11 — 4 4 Defaulting proprietor ’ ’ — 4 4 Defaulter * ’ — In- 
cumbrances created by previous patnidar — Mohu- 
rari lease , avoidance of — Voidable incumbrances. 
In 1839 a mokurari lease was granted to the prede- 
cessors of the defendants by the then patnidar of a 
patni created in 1819. In 1848 the patni was sold 
for arrears of rent under the provisions of Bengal 
Regulation VIII of 1819. but the purchaser at that 
sale did not interfere with the mokurari. In 1885 
the patni was again brought to sale under the same 
Regulation for arrears of rent, the default being, 
made by one of the successors of the purchaser 
in 1848, and at this sale it was purchased by the 
plaintiffs. , In 1890 the plaintiffs sued to set aside 


covery of possession of land . Exchange of land is 
an incumbrance within the moaning of s. 101 of 
the , Bengal Tenancy Act. Chuhdba Sakai %\ 
Kalli Prosokno Chhkerbhtty 

:: 1. 7x R,.23 Gslc. #54 

38. and s. Vtl— Payment by 

person interested to prevent sale— Mi -'tyoge—In- 
eumhmnce. A mortgage created by the operation 
of s. 171 of the Bengal Tenancy Act (VIII of 
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18S5) is not an incumbrance within the meaning 
of s. 161 of that Act, and is not liable to be 
annulled as such at the instance of a purchaser of 
a holding at a sale in execution of a decree for 
arrears of rent. Pasupati Mohapatra v. Nara- 
yani Dassi . . . I. X». R. 24 Calc. 537 

1 C. W. N. 519 

84. and s. 167 — Notice — Mortgage. 

A sale purporting to be under s. 161 and the 
following sections of the Bengal Tenancy Act 
(VIII of 1885) does not ipso facto cancel in- 
cumbrances. Notice must be given under s. 167 
according to the procedure laid down in that 
section. Beni Pro sad Sinha v. Rewat Lall 

I. Xi. R. 24 Calc. 746 

35. s. 167 — Effect of service of notice 

— Annulling of incumbrance — Property in posses- 
sion of a person other than the purchaser. Service 
of notice under s. 167 of the Bengal Tenancy 
Act has the effect of annulling an incumbrance. 
It is not necessary for the purchaser to bring 
a declaratory suit to have it declared that the 
incumbrance is annulled. The incumbrance would 
be annulled even if the property be not at the 
time of the service of the notice under s. 167 in the 
possession of the purchaser, but of some body else. 
Peari Dale Boy v. Moheshwari Debi 

I. L. B. 25 Calc. 551 

36. — and ss. 65, 148, 161, and 176 

* — Estoppel — Mortgagor and mortgagee — Order in 
execution- proceedings against mortgagee — Ees judi- 
cata— Decree obtained before Bengal Tenancy Act 
came into force— Execution under former Bent Lazo 
— Incumbrance — Mode of annulling incumbrance— 
Sale for arrears of rent — Charge of rent as first, 
charge on tenure — Sale in execution of mort- 
gage-decree — Decree for sale. By a mortgage-bond, 
dated the 22nd August 1884, and registered, K 
created a charge in favour of the plaintiff on 
six talukhs for re-payment of the mortgage -debt, 
in respect of two of which talukhs suits had been 
brought by the zamindar for arrears of rent, and 
decrees obtained on the 6th June 1885, before the 
coming into operation of the Bengal Tenancy 
Act (VIII of 1885). After that Act had come 
into force, these decrees were assigned to G, a 
benaraidar for P, for execution, and on his seek- 
ing to execute them, he was opposed by K on the 
ground that, as the transfer of the decree by assign- 
ment, and the subsequent application for execu- 
tion, were made after the Bengal Tenancy Act 
had come into force, and as G the assignee had 
acquired no interest in the talukhs, his application 
for execution could not be granted 'under s. 148, 
cl. (h) 9 of that Act. On the 9th July 1886, the 
Court overruled this objection, and ordered execu- 
tion to issue, holding that, as the decree in the 
rent-suits were passed before the Tenancy Act 
came into operation, the execution should pro- 
ceed under the old law. In execution of the 
decrees, the two talukhs were put up for sale, 
and purchased by G as benamidar for P, In 
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a suit brought by the plaintiff, the mortgagee 
against K and P (and others representing others 
of the six talukhs) it was contended, so far as 
the two talukhs were concerned, that the plaint- 
iff, though not a party to the execution- proceed- 
ings, was bound by the order of the 9th July 
1886, made in the course of those proceedings ; 
that P, having purchased the two taluks at sales 
for arrears of rent, had acquired them free from all 
incumbrances; that the plaintiff’s mortgage was 
not a notified incumbrance within the meaning 
of s. 161 of the Tenancy Act, and that he was there- 
fore not entitled to have his mortgage-lien declared 
against the two talukhs. Held (affirming the judg- 
ment of the lower Appellate Court), that the plaint- 
iff was not bound by the order of the 9th July 
1886, K , the mortgagor, not representing his in- 
terest sufficiently to make that order binding on 
the plaintiff as mortgagee. Dooma Sahoo v. Joo- 
narain Lall , 12 W, E. 362 : 4 B. L. E. A. G. 27 
note ; Tribhobun Singh v. Jhono Lall , 18 W. E. 
206 ; Bonomali Nag v. Koylash Chunder Dey , 1. L. 
E. 4 Calc . 692 ; Madho Pershad Singh v. Purshan 
Earn , I. L. E. 4 Calc. 520 ; and Sitaram v. Amir 
Begam, I. L. E. 8 All. 324 , referred to. The pro- 
prietor of an estate cannot be said to represent 
the whole estate after he had mortgaged it, and this 
distinguishes the case of a mortgagor as represent- 
ing an estate from that of a Hindu widow, or she- 
bait, who are held to represent the estate so as to 
hind the reversioner or the succeeding shebait. 
The interest of a mortgagee in an estate may be 
greater than that left in the mortgagor, or, as in 
the present case, where it was no part of the mort- 
gagor’s interest to protect the incumbrance, the 
interests of the mortgagor and mortgagee are not 
identical ; the balance of justice and expediency 
therefore is in favour of not allowing a mortgagee 
to be bound by an order made against his mort- 
gagor. Nor is there anything in the provisions 
of the rent-law against that view. A decree for 
rent of a tenure obtained against the registered 
tenant binds an unregistered transferee of the 
tenure, who can show no sufficient cause for not 
registering his name, and may be enforced by sale 
of the tenure [Sham Chand Kundu v. Brojonath 
Pal Chowdhry , 12 B. L. E. 484 : 21 W. E. 94] ; 
but whether any such sale was in sufficient con- 
formity with the rent-law to be operative in 
annulling a prior mortgage, or other incumbrance, 
must be determined in the presence of the party 
claiming the benefit of the incumbrance. Tir- 
bhobun Singh v. Jhono Lai, 18 W, E. 206, and 
Madho Pershad Singh v. Purshan Earn, I. L , R. 
4 Calc . 520 , referred to. Held, also, that, though 
the rent-decrees were passed under the rent law, 
the assignment and the application by the assignee 
for execution having been made after the Bengal 
Tenancy Act came into force, el. (h) } of s. 148 of 
that Act applied to the execution-proceedings 
( Eanjit Singh v. Meherhan Koer, 1 . L. B. 3 Calc. 
663), and the sale on such an application, which is 
prohibited by that clause, must be held to be no sale 

16 G 
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under the rent law. The clause does not affect any 
vested right. All that it prohibits is an applica- 
tion for the enforcement of the decree by an assignee 
and that is a matter of procedure. If any right 
is affected, it is not a right of the decree-holder, 
but the right of the assignee of the decree to apply 
for execution, and in this case there was no such 
assignee before the Bengal Tenancy Act came into 
force. The mode provided by s. 167 of the Bengal 
Tenancy Act is the only mode in which incum- 
brances can be annulled by purchasers of tenures 
for arrears of rent, and that mode not having been 
followed in this case, ..the incumbrance on the two 
talukhs was not annulled. S. 65 of the Tenancy 
Act, which provides that * 4 the tenure or holding 
shall he liable to sale in execution of a decree for the 
rent thereof, and the rent shall be a first charge 
thereon, only "intends what is laid down in Ch. 
XIV of the Act, namely, that the charge should be 
enforced by the sale of the tenure or holding free 
of incumbrances ; and if in any case the decree for 
rent either has not been, or cannot be, enforced 
by the sale of the tenure, the charge created by 
s. 65 cannot he enforced in any other way. No 
reason, therefore, could be shown under that 
section for making the sale in satisfaction of the 
plaintiff’s mortgage, subject to the rent decree as a 
first charge. Soshi Bhusan Gttha v. Gooan 
Chunder Shaha ♦ I. L. B. 22 Cale. 364 

37. and s. 165 — Notice to annul 

incumbrance, whether necessary when the 'purchaser 
and incumbrancer are the same person . After a 
mortgage-deed was passed, the mortgaged property 
was sold in execution of a decree for rent and was 
purchased by the mortgaged decree-holder. The 
mortgage decree provided that the mortgaged pro- 
perty should be sold in the first instance, and if that 
should prove insufficient, other properties would be 
sold ; the mortgagee, however, applied to sell the 
other properties without proceeding against the 
mortgaged property which he had purchased. The 
lower Appellate Court held that there was not suffi- 
cient evidence to show that the mortgaged property 
which had been sold in execution of the decree fo’r 
rent had been sold with power to avoid all incum- 
brances, and even if the sale was so held, the in- 
cumbrance had not been cancelled by the neces- 
sary notices under s. 167 of the Bengal Tenancy 
Act in spite of the fact that the incumbrancer and 
the purchaser were one and the same person. The 
mortgagee decree-holder preferred a second appeal. 
Held, that, even if the sale was under s. 165 of the 
Bengal Tenancy Act, the incumbrance had not been 
annulled by proceedings under s. 167 and the appeal 
ought to be dismissed. Goluk Chunder Das 
«■ Bam Sustkeb Sett . .4 0. W, NT. 268 

38. — - “Purchaser, ” 

meaning of —Encumbrance , annulment of, when 

S r chaser himself is the incumbrancer — Transfer of 
operty Abt (IF of 1882) s. 101. The purchaser 
contemplated by s„ 167 Is a purchaser independently 
of the incumbrancer, and where the incumbrancer 

:■ • : : Uit ; 
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himself purchases the property encumbered to him, 
in execution of a decree for arrears of rent, it is 
not necessary for him to give notice of annulment 
of his incumbrance under s. 167 of the Bengal 
Tenancy Act. Under s. 101 of the Transfer of Pro- 
perty Act, which is of general application, his incum- 
brance is extinguished unless he evinces an intention 
to keep it alive. Where a mortgagee has pur- 
chased the mortgaged property in execution of a 
rent decree, he is entitled to proceed against the 
other properties of the mortgagor. Goluk Ghunder 
Das v. Ram Sunlcar Suit, 4 C. W. N. 268, dissented 
from. Mas tull ah Manual v. Gyav Mamud 
Sah 4 0. W. NT. 735 

39. Madras Bent Bee every Act, 

s. 38 — Incumbrance. As the tenancy of an ordi- 
nary pottahdar only confers on him a right of occu- 
pancy until default in payment of rent and the 
determination of the tenancy under the provisions 
of the Rent Act, any incumbrance created by such 
pottahdar on the land cannot affect the landholder’s 
statutory power of sale under the Act or the rights 
of the purchaser at such sale. Kondi Munis ami 
Chetti v. Dakshanamubthi Pillai 

I. L. B. 5 Mad. 371 

40. Purchase by credi- 

tor — Civil Procedure Code, 1882 , ss. 376 , 296—Sttle of 
tenant's interest by landlord pending attachment by 
Civil Court The interest of a tenant in certain land 
having been attached by his creditor in execution of 
a decree for money, the landlord attached the same 
land for arrears of rent, brought it to sale, and 
purchased it under the provisions of the Rent Re- 
covery Act. The creditor subsequently purchased 
the interest of the tenant, which was sold in execu- 
tion of his decree. In a suit by the landlord to 
have the sale to the creditor declared invalid : — 
Held, that the landlord’s purchase was subject to 
the creditor’s attachment. ^’Subramanya v. Raja- 
ram . . . . I. L. B. 8 Mad, 573 

41. — — Sale of tenant's 

interest — Prior incumbrance — Rights of purchaser . A 
sale by a landlord of a tenant’s interest in his 
holding for non-payment of rent under the pro- 
visions of s. 38 of the Rent Recovery Act (Madras 
Act VIII of 1865) . does not defeat existing in- 
cumbrances. Munisami v. Duhshanamurti, 1, £•. 
R. 3 Mad . 371, overruled, Raj An opalashatii p m 
Subbaraya Mudali . . I. L, B. 7 Mad, 31 

See Zamindar or Ramnao w Ramamany Am- 
mal . v . . I. L. B. 2 Mad, 234 

42 . — — - Miilageni leme 

—Encumbered tenancy . A demised land to B on a 
mulageni lease. B mortgaged his tenancy to A . 
The rent under the mulageni lease fell into arrears* 
and A obtained a decree against B for the amount. 
Held, that arrears of rent 'are not a first charge 
on the tenant’s holding, and accordingly that the 
landlord could not execute Ms decree by sale 
of the tenancy free from the mortgage created by 
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the tenant. Bajagopal v. Subbaraya, I. L . B. 7 
Mad. Sly followed. Padaeannaya v. Narasimma 

I. L. B. 10 Mad. 288 

43. Defective application— 

Bengal Tenancy Act ( VIII of 1885), s. 167 — Appli- 
cation to avoid an ‘‘incumbrance, mentioning a wrong 
person as the incumbrancer — Another application 
after the period of limitation, for amending the pre- 
vious application, effect of — Collector's power to 
amend such application. An application to avoid an 
incumbrance under s. 167 of the Bengal Tenancy Act 
was made by an auction-purchaser within one year 
from the date on which he had notice of the incum- 
brance, mentioning therein a wrong person as the 
incumbrancer. After the period of limitation, ano- 
ther application was made by him, to amend the 
previous application by substituting the name 
of the real incumbrancer, which was allowed by 
the Collector. Held, that the Collector, who was 
merely a ministerial officer in the matter, had no 
power to make any such amendment; and that 
the application to serve a notice on the real incum- 
brancer, not having been made within one year from 
the date on which the purchaser had notice of the 
incumbrance, was barred by limitation. Nritya 
■Gopal Hazra v . Golam Rasool (1900) 

I. Xi. B. 28 Calc. 180 

44. Notice of annulment- 

Bengal Tenancy Act (VIII of 1885), s. 167- 
Annulment of incumbrance , notice for — Notice, ‘ 
contents of — Notice, joint, to several persons. A 
notice to annul an incumbrance under s. 167 of 
the Bengal Tenancy Act is not bad, although it 
does not specify the particulars of the land held 
by the tenant or the rent payable by him. 
Such a notice, if addressed to several tenants 
jointly, is not bad if it is served in accordance with 
the prescribed rules. Jogabundhu Majumdar v. 
Basho Monjan Dassya (1900) 5 C. W. N. 272 

45. ■ Bengal Tenancy 

Act ( VIII of 1885), s. 167 — Notice to annul 
incumbrance — Jurisdiction to issue such notice by 
a Sub-Divisional Officer not specially authorized 
by Local Government — Collector — Bengal Tenancy 
Act, s. 3, cl. (16). A Sub-divisional Officer not 
specially appointed by the Local Government to 
discharge the functions of a “ Collector’ ’ under s. 
167 of the Bengal Tenancy Act has no power to 
receive an application, nor has he jurisdiction to 
issue notice, annulling an incumbrance, under 
that section. Mgharut Singh v. Umahil Fatima 
<1900) . . . I. L. B. 28 Calc. 68 

46. Tenants’ mortgage — Bengal 

Tenancy Act (VIII of 1885), s. 65 — Sale of a 
holding in execution of a decree for rent — Charge 
— Mortgagee , suit by, to enforce mortgage — Transfer 
rtf Property Act (IV of 2882), s. 101. Where, in 
■execution of a decree for arrears of rent, a raiyaii 
holding was sold, and purchased by the landlord, 
.and the plaintiff, a mortgagee of the raiyaii hold- 
ing, whose mortgage was not annulled, brought 
a suit to enforce the mortgage : — Held, that the 


6. INCUMBRANCES — contd. 

mortgagee was entitled to enforce the mortgage 
on payment of the money due under the rent- 
decree. Held, that the landlord, when he made 
the purchase in execution of the rent-decree, 
might be taken to have become absolutely en- 
titled to the property, and it followed from s. 101, 
Transfer of Property Act, that the landlord’s charge 
for rent, which was for his benefit, continued to 
subsist after his purchase. Held, also, that the 
plaintiff (mortgagee) might be regarded as a 
second mortgagee. Meherunnessa v. Sham 
Sunder Bhuiya (1902) . 6 C. W. N. 834 

47 , _ Tenant’s sub-lessee — Bengal 

Tenancy Act (VIII of 1885), s. 167 — Landlord and 
under-raiyat — Sub-lease given by a tenant without 
the landlord's consent — In a suit for Jchas posses- 
sion by a landlord on purchase of a holding sold for 
arrears of rent, whether necessary for the landlord to 
avoid the incumbrance so created — Bengal Tenancy 
Act, ss. 22 (1) and 85 (1). In a suit brought by the 
plaintiff (landlord) to recover Jchas possession of a 
holding on the allegation that he had purchased it at 
a sale held in execution of a decree for arrears of 
rent obtained against the tenant, the defendant 
pleaded that he was an under-tenant with a right 
of occupancy, and that the plaintiff was not entitled 
to set aside the under-tenancy, inasmuch as he did 
not proceed in accordance with the provisions of s. 
167 of the Bengal Tenancy Act : — Held, that, in- 
asmuch as the sub-letting* was otherwise than by a 
registered instrument and without the landlord’s 
consent, it was valid as against him [s. 85 (2) of the 
Bengal Tenancy Act], and therefore it was not 
necessary for him to follow the procedure pre- 
scribed by s. 167 of the Bengal Tenancy Act. The 
rights under such an xm&ev-raiyaU lease are not 
protected by sub-s. (1) of s. 22 of the Act. Peary 
Moiiun Mookerjee v. Badtjl Chandra Bagdi 
(1900) 

I. L. B. 28 Calc. 205 : s.c. 5 C. W. N. 31 0 

48. Notice to annul encum- 

brance — Bights and liabilities of purchaser— 
Protected interest— Incumbrance, annulment of— 
— . Bengal Tenancy Act (VIII of 1885), s. 160 (g), . 
s. 167. A clause in a patni lease to the effect 
that, if the patnidar should grant a dar>*-patm, 
the dar-putnidar shall act according to the 
terms of the putni kabuliat does not amount 
to a permission to the putnidar to create a 
dar-putni within the meaning of s. 160, cl. (g), of the 
Bengal Tenancy Act. Knowledge on the part of 
the proprietor of the creation of the dar-putni and 
acceptance by him of the putni rent from the dar- 
putnidar are not sufficient to constitute the dar- 
putni at protected interest within the meaning of 
that section. Where an application under s. 167 
of the Bengal Tenancy Act was made to the Col- 
lector and both the application and the notice issued 
bore the seal of the Collector and the * notice 
was duly served: — Held , that the provisions of the 
section were complied with, although the applica- 
tion was received by a Deputy Collector in charge 
and the notice was signed by a Deputy Collector 
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reservation made at the time of the sale. Hxjeo 
Gobind Biswas v. Dumountee Dabee 

IS W. K. S04 

7. __ — — — Purchaser of share- 

holder's rights — Sale under Beng. Act VIII of 
1865 . The purchaser of a partnership in a tenure 
— in other words, of a shareholder’s rights — acquired 
no right to retain possession against a person who 
bought the tenure itself when sold for arrears under 
Bengal Act VIII of 1865. Huro Naratn G-iree 
v. Durga Churn Giree . . 15 W. B. 819 

8. — ’ Purchase by share- 

holders — Ousut howlas , effect of sale on — Recorded 
tenants. A shareholder is not precluded from pur- 
chasing the whole of a how la sold bond fide for 
arrears of rent due from himself and his co-sharer. 
All ousut liowlas created by the co -sharers fall 
with the sale of a howla unless specially protected 
by the howla lease. A zamindar may bring a 
suit for arrears only against the tenant whose 
name is recorded in his serishta and in execu- 
tion of a decree obtained in such a suit the whole 
tenure may be sold, though others, not recognized 
by the zamindar as his tenants, may be interested 
in the lease. Huree Churn Bose v. Meharoo- 
nissa Bibee . ... *1 W. B. SIS 

9. Liability of co- 

sharers on sale of tenure. Where a decree was for 
arrears of rent due upon a tenure, it was held that, 
though the sale -proceedings specified that the rights 
and interests of certain parties were sold, yet ihe 
tenure itself was sold, and ail the eo -sharers were 
jointly liable. Alimooddeen v. Sabir Khan 

8 W. B. 80* 

(Contra) Lalla Sabil Chand v. Goomm Khan 

22 W. B. 187 

10 . _ . — — — ■ — - — Right of purdtmer 

of transferable under-tenure to void leases- — Right to 
enhance rent. The purchaser of a transferable 
under-tenure in execution of a decree for rent may 
void any lease or holding within the tenure not speci- 
ally protected by law, and consequently may sue for 
a kabuliat at rates paid for similar lands in the neigh- 
bourhood. Sbishteedhur Mttnouu V. Go BIND 
SURTXCKAR . A 6 W. B, 

IX. — — Act X of im v 

s. 105 — Beng. Reg. VIII of 1819 , s. 11— Title created 
by purchaser. Where a tenant committed default, 
and purchased the tenure when it was sold m execu- 
tion of a decree against himself, he could not claim 
the benefit of the law relating to auction- purchasers 
under s. 105 of Act X of 1869 and a 1 1, Regulation 
VIII of 1819, and asked the Court to set aside the' 
title of a third party which had been creat'd by him- 
self, Where he himself has sold to a third party, 
he is bound to recognize that party’s purchase, arid 
also all bona, fide leases under that party. Where 
the lease by which a howla tenure is created does 
not expressly reserve it for sale fqr non-payment ’of 
rent, the rights of an auction-purchaser cannot arise 
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4 5 for the Collector.” It is not necessary that 
the Collector should personally receive the peti- 
tion or personally cause the notice to be served. 
Ahhoy Kumar Soor v. Rejoy Chand Mohatap , I. 
L. JR. 29 Calc. 813 , approved on this point. 
Mahomed Kazem v. Naefar Ohundra Pal Chow- 
dhry (1905) . . . I. Xj. B. 82 Gale. 911 


7. RIGHTS AND LIABILITIES OF PUR- 
CHASERS. 

1. — Bight of purchaser — Right 

to Jchas possession. A raiyat’s tenure having been 
sold for arrears of rent under an Act X decree, the 
purchaser was held to be entitled to be put in khas 
possession of the entire tenure as it originally stood, 
notwithstanding that the sons of the raiyat had been 
occupying huts on the land for more than twenty 
years. The circumstance that the purchaser hap- 
pened to be the superior landlord did not diminish 
Ms right. Teelottuma Debee v. Brojo Lall 
Shamunt ... . 8 W. B, 478 

2. — — Right to nij-jote 

land. The right to hold nij-jote lands necessarily 
passes with the sale to the auction-purchaser. Joy 
Butt Jha v. Bayee Ram Singh . 7 W. B. 40 

8. ■ — — — — — Right to rent due 

at time of sale. A purchaser of patni sold in 
execution buys it with all its liabilities, including 
instalments due to the zamindar, and cannot recover 
them from the original patnidar. Khoba Buksh v. 
Degumburee Dossee . . WV B. 1864, 207 

4. Right to rent — 

Liability of patnidar for rent — Beng. Reg. VIII of 
1819 t s. 8 , cl. 3. Where a patnidar ’s possession is 
disturbed by the zamindar, and he is prevented from 
collecting the rents of certain Lists, he is not liable 
for those lasts. Where a talukh is sold for arrears, 
the patnidar who is sold out is not liable for the rent 
of the month in which the zamindar presented the 
petition enjoyed by el. 3, s. 8, Regulation VIII of 
1819, Darimba Debia v. Nilmonee Singh Deo 

15 W. B. 180 

5. — : — — — Right to rent — 

Liability of surety of patnidar. The purchaser of 
the rights and interests of a patnidar in a patni 
talukh sold for arrears of rent purchases the talukh 
subject to whatever claims the zamindar has against 
it for rent, and has no claim against the surety 
of. the patnidar by reason of the name of the 
latter, appearing as the owner of the talukh in the 
zamindar’s papers or otherwise. He may sue the 
other, sharers for the money which he has paid on 
their account, Obhoy Chunder Bundopadhya v. 
NTilambur Moorerjee . . W. B. 1884, 73 

0 . — — ~~~ — _ — — Sale under Brno. 

Act VIII of 1865— What passes at sale . As a gene- 
ral rule, when a tenure was sold in execution of 
a decree under the provisions of Bengal Act VIII of 
1865, the whole tenure passed, unless there was some 
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under Regulation VIII of 1819. Meheroonissa 
Bibee v. Htjr Churn Bose . 10 W. E. 220 

12. Principle with re- 

gard to purchasers ai revenue sales . The principle 
laid down in the ease of Surnomoyee v. Suttees Chun- 
der Roy , 5 W. R. P. C. U : 10 Moo. I. A. 123, 
with respect to the rights of purchasers at sales for 
arrears of revenue is applicable to sales for arrears of 
rent under Regulation VIII of 1819. Womanath 
Roy Chowdhry v. Rogiioonath Mitter 

5 W. E., Act X, 63 

13. Rent accrued due 

.against Hindu female heir after death of last full owner 
— Effect of sale in execution under Beng . Act VI II 
of 1869 — Personal execution against female heir. 
A claim for arrears of rent against a female heir 
accrued due after the death of the last full owner is 
a personal claim against her; therefore by a sale held 
under the provisions of Bengal Act VIII of 1869 
in execution of a decree for arrears of such rent 
obtained against her by some of the co-sharer 
landlords only the limited estate of the female 
heir passed unless the said landlords proceeded 
to bring the tenure itself to sale. Baijun Doobey v. 
Brij Bhookun Lall , 1. L. R. 1 Calc . 133 : L. R. 
21. A. 275 , and Mohima Chunder Roy Chowdhry 
v. Ram Kishore Acharjee Chowdhry, 15 B. L. R. 
.112 : 23 W. R. 174, followed. Braja Lal Sen v. 
Jiban Krishna Roy . 1. 1*. E. 26 Calc. 286 

14 . _ Liability of purchaser — 

Date from which purchaser's liability for rent com- 
mences. The purchaser of a tenure at a sale for 
arrears of rent was held to be liable for rent 
from the date on which the sale was confirmed, 
for until confirmation he could not obtain the 
certificate of purchase. Beepin Beharee Biswas 
v. Judoonath Hazrah . . 21 W. E. 307 

15. — — Liability to con- 

dition in lease — Right of re-entry. A dar-patni lease 
granted upon the payment of a bonus contained 
a condition that, if the annual rent remained for a 
longer period than one month in arrear, the lessor 
should have a right of re-entry. The lessor, upon 
default in payment of rent, without availing himself 
of the forfeiture, instituted a summary suit for the 
arrears of rent, and upon an award therein the lands 
were sold for such arrears. Held, that the purchaser, 
who bought the patni tenure without notice of the 
■condition for forfeiture, was not subject to that 
condition. Deend yal Paramanick v. Juggeshur 
Roy. ‘ . Marsh. 252 : 2 Hay 21 

do de- 
cree in ejectment suit — Previous purchase by mort- 
gagee of portion of tenure — Right of purchaser to 
question by suit the validity of decree for ejectment if 
• not a party to the rent suit. In a suit for arrears of 
rent by a mokuraridar against his dar-mokuraridar, 
a decree was passed ejecting the latter, and, as a 
.consequence, the tenure of the dar-mokuraridar was 
cancelled. Held , that a mortgagee from the dar. 
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mokuraridar, who had, previously to the rent suit, 
obtained a decree on his mortgage and purchased 
himself at the auction-sale, and who had not been 
made a party to the rent suit, w*as entitled to 
question by suit the validity of the decree obtained 
in the rent suit ordering ejectment of the 
dar-mokuraridar. Madhoo Proshaud Singh v. 
Purshan Ram . . I. L. E. 4 Calc. 520 

17. — Priority of auc- 

tion-purchasers — Sale set aside by an ex parte decree 
and afterwards confirmed — Notice. The plaintiff 
and the defendant purchased the same tenure at 
successive sales, held in execution of two decrees 
under the provisions of s. 59 of Act VIII of 1869, for 
arrears of rent due in respect of different periods. 
Defendant’s sale was first in point of time, but was 
set aside on the judgment-debtor obtaining an ex 
parte decree against the defendant. The suit was,* 
however, restored and ultimately dismissed, , and 
the defendant’s purchase remained undisturbed. 
In the meantime, however, after the ex parte decree, 
but before the dismissal of that suit, the tenure had 
been again sold for further arrears of rent, which had 
accrued before the defendant’s purchase and was 
bought by the plaintiff. Held, that the defendant’s 
title must prevail, being prior in point of time, and 
that the defendant was under no obligation to dis- 
charge the arrears of rent for which the second 
decree was obtained, or to give notice of his purchase 
to the plaintiff. Ram Chunder Sadhu Khan v. 
Samir Gazi . . . I. L. E. 20 Calc. 25 

18. Patni tenure , 

sale of — Registration in zamindar' s serishta — Rights 
of zamindar — Beng. Reg . VIII of 1819, ss. 5, 7 — 
Bengal Tenancy Act (VIII of IS 85), s. 13. A patni 

! talukh was sold in execution of a decree, but the 
| auction-purchaser, although he obtained possession, 

: did not get himself registered in the zamindar’ s 
serishta. In a suit by the zamindar against the for- 
mer holder of the patni for rent due for a period 
previous to the sale : — Held, that the suit lay 
against him, and that the rights of the zamindar 
were not affected by the existence of the remedy 
provided by s. 7 of Bengal Regulation VIII of 
1819. Lukhinarain Mitter v. Khetter Pal Singh 
Roy , 13 B. L. R. 116, referred to. Surendro- 
nath Pal Chowdhry v. Tincowri Dasi 

/■: ; I. L. B. 20 Caie. 247 

IS. - — Liability of auc- 

tion-purchaser for arrears of , rent prior to purchase — 
Bengal Tenancy Act {VIII of 1885), ss. 65 and 169, 
cl. (c) — Rent, suit for. The plaintiffs sued the 
first fi ve defendants for arrears of rent due in respect . 
of a certain tenure, and obtained a decree on the 
16th April 1888. In execution of that decree, the 
tenure was sold on the 8th April 1891, the defend- 
ants 6, 7, and 8 being the auction-purchasers. 
On the 18th of April 1891 the plaintiffs sued all 
eight defendants for the arrears of rent -which had 
become due between the 16th April 1888 and the 
8th April 1891. Held, that the auction purchasers 
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(defendants 6, 7, and 8) were not liable? the arrears 
of rent sued for having become due prior to their 
purchase. Eaez Bahamas v. Ramsktth Bajpai 

I. L. B. 21 Calc. 169 

20. Sale on basis of 

decree 'on compromise — Auction-purchaser, title of 
— Liability of purchaser for rent accruing due after 
his purchase, but before confirmation of sale — Effect 
of compromise as against purchaser — Rent, accrual 
of- — Bengal Tenancy Act, s. 53. A tenant, when sued 
for arrears of rent of a jote, compromised the case 
by executing a solehnama agreeing to pay rent at 18 
annas per bigha on 4,300 bighas. Subsequently 
the jote was sold, in execution of a decree passed 
on the basis of the solehnama, and was purchased 
by the defendant on the 20th March 1889, the sale 
being confirmed on the 7th August 1889. In a suit, 
instituted by the landlord against the auction-pur- 
chaser for arrears of rent for the whole .year 1296 
(13th April 1889 to 12th April 1890) . Held , that the 
purchaser was liable for the whole instalment of rent 
accrued due after the date of his purchase, but before 
the confirmation of the sale, notwithstanding that 
his title was not perfected until the latter date. 
Bent is to be regarded not as accruing from day to 
day, but as failing due only at stated times accord- 
ing to the contract of tenancy or in the absence 
of any contract according to the general law laid 
down in s. 53 of the Bengal Tenancy Act. Held, 
also, that he was liable for rent under the terms of 
the solehnama irrespective of any question as to 
whether the quantity of land there mentioned was 
correct or not. Satyendra Nath Thakitr v. Nil- 
kantha Singh . . X L. B. 21 Calc. 383 

21. - - — — Bengal Tenancy 

Act (VIII of 1885), ss. 11, 12, and 13 — Sale of a 
tenure in execution of a decree not for arrears of rent — 
Effect of non-payment of landlord's fee or the fee for 
service of notice of the sale oib the landlord before the 
confirmation of sale. Under s. 13 of the Bengal 
Tenancy Act, when a permanent tenure is sold in 
execution of a decree other than a decree for arrears 
of rent due in respect thereof, and the landlord’s 
fee prescribed by s. 12 of the said Act is not paid 
before the confirmation of the sale, the sale is 
invalid Babar Ali v. Krishnamanini Dassi 

I. Lt. B. 26 Calc. 803 

22. Bight of purchaser— Sale of 

enanfs interest by creditor • — Subsequent sale by land- 
lord for arrears of rent — Right of -purchaser. The 
right, title, and interest of a tenant in certain land 
having been attached, sold, and purchased in exe- 
cution of a decree upon a mortgage by his creditor 
In 1874, the landlord, in pursuance of a notice under 

8. 39 of the Bent Becovery Act (Madras Act VIII 
of 2865), issued prior to the Civil Court’s sale, sold 
the land at auction for arrears of rent due by the 
tenant, Held, tha i the tenant 's rights h . % \ lag passed 
to the purchaser at the Civil Court’s sale, there was 
no interest ot the tenant available for sate by the 
landlord under the provisions of s. 38 of the Bent 
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Becovery Act. Virafpa Nayak v. ICathana Tala- 
vachi .... I. L. B. 8 Mad. 428 

23. Sale of occupancy 

holding at the instance of landlord in execution of 
money-decree — Subsequent sale of the same for arrears 
of rent — Bengal Tenancy Act (VU1 of 1885), s. 22 — 
Damages — Refund of 'purchase-money. Defendant 
No. 10, the landlord, in execution of a decree for 
money, put to sale the occupancy holding of an 
occupancy raiyat, the defendant No. 1, and, having 
purchased it himself, made a settlement of the same 
with defendants Nos. 2, 3, and 4 ; the landlord 
subsequently brought a suit against defendant 
No. 1 for recovery of rent due from him for the 
past years and brought to sale the same holding 
which was thereupon purchased by the plaintiff. 
In a suit by the latter for recovery of possession *. 
— Held, that the plaintiff did not acquire any 
title, inasmuch as the landlord by his own act 
had brought the raiyati right of the defendant 
No. 1 to a termination, and there was no subsist- 
ing right in that defendant such as the plaintiff 
could acquire by sale. Held, further, that the 
plaintiff was entitled to get a refund of the purchase 
money from the landlord, and that a separate suit 
for that purpose was not necessary. Bam Sarah 
Poddar v. Mahomed Latip . *3 0. W. N. 82 

24. Mortgage of dar - 

taluJch~—Its subsequent transformation into a patni 
talukh — Purchaser in execution of a decree for arrears 
of patni rent — Right of the purchaser in execution of 
the mortgage-debt . After the mortgage of a dar- 
talukh, the mortgagor, with the consent of the land- 
lord, got the dar-talukh transformed into a patni 
talukh, which was, however, sold in execution of 
a decree for its own arrears, and purchased by the 
principal defendants. In a suit for possession of the 
dar-talukh by the plaintiffs, who represented the 
purchaser at a sale in execution of the mortgage- 
decree : — Held, that the old dar-talukh having been 
transformed into a patni, which passed to the prin- 
cipal defendants by the sale in execution of a decree- 
for its own arrears, there was nothing of which the- 
plaintiffs could recover khas possession. Held, 
also (per Banerjee, that the creation of a 
mortgage gives certain rights to the mortgagor 
over the mortgaged property ; but it does not 
necessarily prevent third parties from dealing with 
the mortgagor still as the owner of the property, 
nor is the mortgagee entitled in every case to ignore - 
the rights arising out of such dealings in favour 
of third parties, but this rule is subject to one- 
qualification, namely, that the transactions between 
the mortgagor and third parties, if free from fraud 
and collusion, are binding on the mortgagee and* 
persons deriving title from Mm* Byjmth M 
v. Ramoodem Chowdhry, L . It 1 1. A. 106 : 21 If, i?„ 
233; Hem Ghunder Ghose % Thakomoni Dehi, 
I. L . R. 20 Calc. 533 ; and Lola Initteyal v. Raj 
Ghumler Roy, 15 IF. R. 448, followed in principle, 

' Jotindka Mohun Pal v. Godadhtjr Mabak - 

2 C. W, 1ST. 
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25. — — Liability for rent —Bengal 

Tenancy Act (VIII of 1885), ss. 65, 195 ( e)— Patni 
Regulation (VIII of 1819), s. 17— Contribution- 
Decree for rent for a 'period anterior to sale. There is 
no conflict between s. 65 of the Bengal Tenancy Act 
and s. 17 (3) of the Patni Regulation. Antecedent 
balances may be mere personal debts, which can- 
not be summarily recovered under the procedure 
prescribed by the Patni Regulation, but they may 
be also a charge on the talukh, and the talukh may 
be sold subject to them. Where the purchaser of a 
patni talukh paid oft' a decree for rent obtained 
against the old tenant for a period anterior to that 
of the rent-decree in execution of which the tenure 
was sold: — Held, that the purchaser was not entitled 
to contribution from the old tenant against whom 
the rent-decree was obtained. Maharani Dasya v. 
Harendm Lai Rai, 1 G. IP. N. 458, followed. 
Peary Mohan Mukhopadhya v. Sreeram 
Chandra Bose (1902) . . 0 C. W. NT. 794 

20. Sale in execution 

of decree for arrears — Liability of purchaser for rent 
for a period anterior to sale — Notification of sale — 
Bengal Tenancy Act (VIII of 1885), s. 65. Where 
a tenure or holding was sold in execution of a decree 
for rent, with a notice that it was saddled with 
liability for arrears of rent for a period anterior to 
the date of sale : — Held, that the purchaser was 
liable for the rent for such period. Alim v. Satis 
Chandra Ghaturdhurin, I. L. R. 24 Calc. 37, 
referred to. Faez Rahaman v. Ram Suhh Bajpai , 

1. L . R. 21 Calc . 169, distinguished. Hara- 
dhan Chattoraj v. Kartick Chandra Chatto- 
padhya (1902) . . . 6 O.W. I. 877 

27. Sale notification, 

statement of annual rent of a tenure in — Deduction for 
hhadran mahahup — Liability of purchaser. The 
object of a sale notification is to make known to 
intending purchasers the rent for which they would 
be liable if they bought the property under sale. 
Where an application for execution of a decree for 
arrears of rent, and the sale notification, and the 
sale certificate, stated a certain amount as the 
annual rent payable, out of which a certain sum 
was kept in abeyance as hhadran mahahup, and the 
balance was stated as the net annual rent : — Held, 
that the purchaser was entitled to the deduction 
of the amount stated in the sale proclamation on 
account of hhadran mahahup. Shariat Mondtjl 
v. StrRJA Kant Acharja Bahadur (1903) 

7 O. W. N. 386 

8. SECOND SALE. 

1. Bale for prior arrears after 

sale for arrears of rent. Where a tenure has 
once been sold for its own arrears, it cannot be 
again put up to sale for the arrears due on account 
of a previous period. Lutifun v. Meah Jan, 6 
W. R. 112, followed. Prangotjr Mozoomdar v. 
Himanta Kttmarx Derya . I. L. R. 12 Calc. 597 


SALE FOR ARREARS OF RENT — contd. 
9. SURPLUS PROCEEDS OE SALE. 

1. - — — — Right to surplus proceeds 
— Attachment in hands of Collector. The surplus 
proceeds of a sale made for default of payment of 
patni rent, though under attachment by a Civil 
Court in the hands of the Collector, continues to be 
the property of the patnidar until ordered to he 
paid away by an order from such Court. Sadfool- 
lah Khan v. Luchmeeput Singh Doogur 

13 W. R. 58 

2. Priority — Surplus 

proceeds of sale under s. 59, Beng. Act VIII of 
1869 — Decree against dar -patnidar after sale of his 
tenure. A patnidar caused to be sold the tenure of 
his dar-patnidar, under s. 59 of Bengal Act VIII of 
1869, for the arrears of rent due up to 12th April 
1876. This sale took place on the 7th November 
1876, and after satisfaction of the decree the surplus 
proceeds remained in the Collectorate to the credit 
of the dar-patnidar. Afterwards in December 1876 
the patnidar brought another suit for the dar- patni 
rent due in respect of the period between April and 
October 1876, and having obtained a decree attach- 
ed the surplus proceeds in the Collectorate, which 
were at the same time attached by two other holders 
of ordinary decrees. Held, that the decree of the 
patnidar, although for rents of the current year, 
had no priority over the other decrees ; and that the 
surplus proceeds of the sale of the dar-patni tenure 
formed part of the assets of the late dar-patnidar, 
and were not hypothecated to the patnidar for the 
rent of the year current. Grish Chund er Mdndul 
v. Doorga Doss . . I. L. R. 5 Calc. 494 

3. Beng. Reg. VIII 

of 1819, s. 17, cl. (5) — Patni taluhh — Attachment — 
Priority. The patnidar of a talukh granted a dar- 
datni to the defendants on the 10th of February 
1859. The same patnidar afterwards mortgaged the 
patni talukh to the plaintiffs, who obtained a decree 
on their mortgage on the 28th September 1874. 
The patni was sold for its own arrears on the 17th 
November 1876 ; and after payment of rent and all 
expenses, there remained a surplus in the hands of 
the Collector, which was attached by the plaintiffs 
in execution of their decree on the 9th of November 
1876. On the 12th January 1877, the defendants 
instituted a suit against the partnidar, under cl. 5, 
s. 17, Regulation VIII of 1819, for compensation 
for the loss of the dar-patni, and obtained a decree, 
which the Court directed should be satisfied out of 
the surplus sale-proceeds ; and the Collector, not- 
withstanding the plaintiffs’ attachment, allowed the 
defendants to obtain the amount decreed out of the 
surplus sale-proceeds. In a suit by the plaintiffs to 
recover the amount paid for compensation, on the 
ground that the plaintiffs’ attachment was prior to 
the defendants’ suit : — Held, that the defendants’ 
decree must, notwithstanding the plaintiffs’ attach- 
ment, be satisfied out of the surplus sale-proceeds in 
priority to the plaintiffs’ decree. Stxrnomoyee 
D assya v. Land Mortgage Bank of India 

I. L. R. 7 Calc. 173 : 8 C. L. R. 341 
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BALE FOB A BBS ABB OF EEHT —contd 

9. SURPLUS PROCEEDS OF SALE— mzcM. 

what was due to him under the decree, was paid into 
C 0lir t ; — Held, that under s. 169 of the Bengal 
Tenancy Act the landlord was entitled to be paid 
out of the sale-proceeds in Court the amount of rent 
due in respect of the tenure between the institution 
of the suit and the date of the sale in priority to the 
mortgagee. Prabal Chandra Mukerjee y. Jabtj- 
pati Chakra vaeti (1907) I. L. B. 34 Gale. 724 

10. DEPOSIT TO STAY SALE. 

1. — — Bight to sue — Voluntary pay- 

ment to stay sale — Act X of 1859, ss. 102, if)3. A 
person making voluntary payments in his own name 
to stay, a sale in execution of a decree again t others 
could not sue under s. 102 or 103 of Act X of 1859 
for the recovery of the money so paid by him. 
Abdul Wahab v. Drummond 

2 W. B. Act X, 48 

2. — Party with recognized in- 

terest — Beng. Reg. VII I* of 1819, s. 14, cl. 1. 
Cl. 1, s. 14, Regulation VIII of 1819, does not con- 
template that any party may, by depositing the 
amount due, stay a sale of a patni, but only a party 
having ahecognized interest in such patni. Accord- 
ing to s. 6 even application for registration is not 
sufficient : that section provides what can legally be 
done if registration is refused. Krtsto Jeerdn 
Bukshee v. Mackintosh . "W*, B. 1884, 53 

3. Sufficiency of interest— 

Suit to recover money deposited . The plaintiffs 
mother brought a suit to recover a portion of a 
talukh which slie claimed under a will and which 
she would be entitled to upon the death of the 
widow of the deceased owner. While the suit was 
pending the talukh was put up for sale under 
Regulation VIII of 1819, and to prevent its being 
sold she. paid the rent. The. above suit abated by 
the death of the plaintiffs mother, and the plaint- 
iff now sued the shareholders to recover the amount 
paid to save the talukh from sale. Held , that the 
plaintiff’s mother’s interest in the talukh was 
such as entitled the plaintiff to recover the money 
she paid. S ha rod a Koomarbe 'Doss re % Morn nee 
■Mohun Ghose ' '.20 W, B. 27S5 

4. — — Voluntary payment— Bight 

of mortgagee to prevent sale of mortgaged property 
— Voluntary payment The mortgagee of a palm 
talukh paid certain moneys to prevent the sale of 
such talukh for arrears of zamindari rent Held, 
that this was not a voluntary payment, and could not 
be so considered even in the case where the mort- 
gagee, by a covenant in his mortgage-deed, had in- 
sured himself against loss : by such sale, Nogmder 
Ckrnder Ghose v. K&mnm Drnsl, 11 Mop . It A* 
'dll, followed. Moiiesh Oiiunder Baneiuee v. 
Ram Pursono Chowdhry hod/;. : 

L L. B, 4 Calc, 538 ; 6 C. L, B. 280 

See Ddlickand v. Bamkotmn Singh . " : < 

X. L, B. 7 Calc, 848 

6. — Sale of trans- 

ferable tenures under s, 103, Act X of. 1839— -Might 


sued to recover from these decree -holders the 
amount of his unsatisfied claim. Two of the de- 
fendants pleaded that, over and above the amount 
taken by them, there remained in deposit sufficient 
money to satisfy the plaintiff, and that the. other un- 
secured creditors who had drawn out this balance 
should alone beheld liable. Held, that the surplus 
sale-proceeds were to be regarded as the shape 
into which the plaintiff’s security was converted, 
and as before such conversion the security could 
not be spilt up into parts, the plaintiff was entitled 
to realize the balance due to him out of the whole 
of the surplus, as otherwise bis security would he 
diminished. Gosto Behary Pyne v. Shib Nath 
Dtjtt . . . X. L. B. 20 Gale. 241 

i — — i Transfer of Pro- 

perty Act {IV of 1882), s. 73— Eights of purchasers 
—Mortgage. S. 73 of the Transfer of Property Act 
only gives a right to the mortgagee over the residue 
of the sale-proceeds and refers to cases where the 
law otherwise provided that the effect of the sale is 
to nullify a mortgage : it is not intended in any way 
to enlarge the interest of the purchaser at a sale for 
arrears of revenue or rent. Prem Chand Pal v. 
Purnima Dasi, I. L. R. 15 Calc. 546 » referred to. 
Beni Prosad Sinha v. Rewat Lall 

X. L. B. 24 Gale. 746 

8, — Beng. Reg . VII 

of 1810 , s. 17 — Distribution of surplus sale-proceeds 
— Claim by se-patnidar. A se-patnidar is not entitled 
to a share of the proceeds of a sale of the patni for 
arrears of rent held under Regulation VII of 
1819. Moti Lal Ghose v. Bissesur Hazra 

3 C. W, M*. 60 

7. — — Right of suit by 

an unregistered tenant for surplus sale-proceeds . 
Where in execution of a decree for arrears of rent, 
the tenure was sold, and an unregistered tenant 
who was a purchaser of a share of the tenure after 
the date of the decree brought a suit for recovery 
of his share of the surplus sale-proceeds : — Held, 

- that the suit was maintainable, Matanoini 
Chadded, rani v. Sreenath Das (1903) 

7 C. W. 23. 552 

8* — — * — t — — — Surplus sale-pro- 

ceeds^Landlord's right to surplus sale-proceeds— 
Priority between landlord and mortgagee— Bengal 
Tenancy Act {VIII of 1885), s. 169 . Where a tenure, 
which had been mortgaged by the tenure-holder, 
was. sold in execution of a decree for rent obtained 
by the landlord and the balance of the sale-proceeds, 
after, deducting the, costs of the decree-holder and 
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SALE! FOB ARREARS OB REHT — contd. 

10. DEPOSIT TO STAY SALE — contd. 

of suit The right to make payments to preserve an 
interest, and to recover the sums paid, was not given 
in the case of ganti jummas and other transferable 
tenures sold for arrears of rent under s. 105, Act X oi 
1859 ; when such payments are neither expressly nor 
impliedly authorized, they must be regarded as 
voluntary payments, for the recovery of which no 
action will ' lie. Sreenatii Holdar v. Ram 
Soondur Chuckerbtjtty 

4 W. R. S. O. O. Ref. 4 

8. Right of suit. 

An under-tenant who has saved the superior tenure 
from sale by depositing the amount of rent due, not 
•only has the security of the tenure which he 
preserves, and of which he can obtain possession on 
application to the Collector, but he also has a right 
to recover the amount deposited by him as a loan in 
•an ordinary suit. Ambika Debt v. Pranhari Das 

4 B. Xi. R. F. B. 77 

. s.c, Umbika Debia v. Peanhtjree Doss 

13 W, B. F. B. 1 

7. — Right of suit — 

Beng. Reg. VIII of 1819 — N bn-registrarti on of 
transfer. L and R, the holders of a patni estate, 
granted in 1856 a dar- patni lease to 8 at an annual 
rent, the lease stipulating that 8 should have full 
power of sale and gift, but should not sub -let without 
the patnidars’ consent. The lease contained no stip- 
ulation for the registration of any vendee or donee. 
In 1860 8 sold the dar-patni lease to K, the deed of 
sale which was duly registered providing for muta- 
tion of names in the patnidars’ books. No such 
mutation was ever effected by K , who was never 
recognized as their tenant by L and R, the rent of 
the dar-patni being paid in the name of 8. In 1864, 
the rent due from the patnidars being in arrear, the 
zamindar proceeded to sell the patni under Regula- 
tion VIII of 1819. Thereupon K, in order to pro- 
tect his under-tenure, deposited in the Colleetoraie, 
on 17th November 1864, a sum of money, on which 
the sale was stayed. K , being then in arrear in the 
payment of his dar-patni rent, claimed to set off the 
amount deposited in the Collectorate against the rent- 
due to L and R. This L and R refused to allow, 
and they brought a suit in the Collector’s Court, 
■against 8 and his sureties to recover the arrears of 
rent. In that suit K intervened, claiming the hene- 
■fit of the set-off, to which, however, the High Court, 
•on 26th June 1866,' on appeal held that he was not 
entitled, the deposit being merely a voluntary pay- 
ment by K. On 30th October 1867 K brought a 
regular suit againt 8 and L and R to recover the 
amount of the deposit, and obtained a decree, but the 
decision was reversed on appeal, and the suit, 
dismissed for want of jurisdiction. On 6th June 
1869 K filed his plaint in the proper Court. Held, 
that he was entitled to recover the amount deposit- 
ed by him in the Collectorate, Lu CKHisr araet 
Hitter u Khettro Dae Sestqh Roy 

13 B. Ii. B. F, 0. 148 ; 20 "W\ R. 380 


BADE FOR ARREARS OF REHT — contd. 

10. DEPOSIT TO STAY SALE —contd. 

Affirming the decision of the High Court in s.c* 
Khetter Paul Singh v. Luckkee N abatin' Mitter 

' Xo *W. R. 125 

Okkoy Coomar Chatter jee v. Dhtraj Mahtab 
Geiund ..... 22 W. R. 299 

8. Payment made 

by vendee of dar-patnidar — Voluntary payment A 
payment made by the vendee of the dar-patnidar 
(who has not obtained registration) to save the patni 
from sale is a voluntary payment and the registered 
dar-patnidar cannot seek to deduct the amount from 
the rent due by him. LuKHEEyARAix Mitter v. 
Seetanatii Ghose 

1 Ind. Jtir. NT, S. 317 : 6 W. R. Act X, 8 

9. — — - Payment of patni 

rent by dar-patnidar — Beng. Reg. VIII of 1819 , s. 
13. In a suit by the purchaser of a patni against a 
dar-patnidar for arrears of rent of the year 1285 
(1878), it appeared that, before the plain tiff’s pur- 
chase, the dar-patnidar had paid the amount of 
arrears of patni rent for the year 1284 (1877), in 
order to save the patni from being sold under Regu- 
lation VIII of 1819, and that the amount so paid 
considerably exceeded the dar-patni rent due at 
the date of suit. Held, that the defendant was 
entitled to deduct from the rent claimed the amount 
paid under the Regulation in excess of the dar-patni 
rent due up to the end of 1284. Nobo Gopal 
Sircar v. Srina tii Bund op ad h y a 

I. L. R. 8 Calc. 877 : 11 C. Xr. R. 37 

10. Payment by dar- 

patnidar — Beng. Reg. VIII of 1819— Beng. Act 
VIII of 1869, s. 62. The zamindar of an estate, in 
which the plaintiff and defendant respectively had 
purchased patni and dar-patni tenures, obtained 
decrees for arrears of rent accruing before their pur- 
chases, though one of the decrees was obtained sub- 
sequently to defendant’s purchase ; and in execution 
of these decrees lie advertised the patni for sale, 
and the amounts due were paid into Court by the 
defendant to protect the tenure from sale. In a 
suit by the patnidar against the dar-patnidar for 
arrears of rent accruing due subsequently to the s 
defendant’s purchase : — Held, that the defendant 
was, on the construction of s. 13 of Regulation 
VIII of 1819 and s. 62, Bengal Act VIII of 1869, 
entitled to set off such payment against the 
plaintiff’s claim, Nobogopal Sircar v. . Sreenaih 
Biindopadhya, 1. L. 11 8 Cake ■ 877, followed. 
Lalit Mohun Shaha v. Srtnibas Sen 

% X. R. 13 Calc, 331 

• XX, grg — — — Payment by dam 

patnidar— Notice of title to tenants— Beng. Meg. VIII 
of 1819 , s. 18. A dar-patnidar who has paid a depo- 
sit in order to stay the sale of the superior tenure 
under cl. 4, s. 13, Regulation .VIII of 1819, and has 
come into possession of the tenure, and is entitled to 
the profits of it is bound to give notice of. his title to 
the raiyats. In the absence of such notice, he. 
cannot recover from them rents already paid by : 
them to the patnidar. Nilmonee Roy v. Hilts ' 
4W. R, Act X, 38 
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10. DEPOSIT TO STAY SALE —amid. 

12. Payment by 

shihmidar — Money 'paid to preserve estate from sale. 
A shikmidar is not entitled to recover money volun- 
tarily paid by bim to preserve an estate from sale. 
Poorno Chttnder Doss Chowdhry v. Sreenath 
Goopto 6 W. R. 173 

13. — — - — — Bight , to .... con- 

tribution from co-sharers — A shareholder who pays 
up arrears of rent due from the whole of the tenure 
in order to save it from sale in execution is entitled 
to recover contribution from other shareholders 
who were in possession during the period within 
which the arrears accrued, even though the tenure 
should be in the name of another and the decree be 
nominally against such other alone. Asudoollah 
v . Monohur Doss . . 22 W, R. 531 

14. Compulsory pay- 

ment ■ — Right to recover. Plaintiff, to save the patni 
from sale for arrears of rent of a former year which 
had been adjudged by an apparently valid decree 
to be due to the "defendant, paid the money. Held, 
that the payment was made under such circum- 
stances as entitled the plaintiff to recover back the 
money from the defendant. Andrew v. Laemour 

2 Ind. Jur. O. S. 4 : 1 Hay 309 

■■A 15. d- - — ■ " Suit to recover 

money paid — Beng. Beg. VIII of 1819, s. 13, cl. 3 
— Bmg. Act VIII of 1865, s. 6. A patnidar, in 
execution of a decree for rent against his mirasidar, 
attached certain property of his, including a parcel 
of land belonging to the plaintiff, who, to save that 
portion, paid the whole amount due, and sued the | 
mirasidar to recover the portion he ought to have 
paid. The suit was dismissed, no obligation on the 
plaintiff to pay having been shown. She appealed, 
alleging that her portion was within and subordinate 
to the holding of the mirasidar, and to sell would 
have jeopardized her holding. Held, that the case 
was rightly remanded by the lower Appellate Court, 
but that the issue to be tried was whether the 
plaintiff was a party who came under the provi- 
sions of s. 6, Bengal Act VIII of 1865, read with 
s. 13, Regulation VIII of 1819, more particularly 
with cl. 3. Lttckhee Prea Debia v. Brindabijn 
Bey ..... 12 W. R. 313 

■ 16. — — - Suit to recover j 

money paid. The plaintiff purchased an estate at i 
an auction-sale in execution of a decree against i 
the defendant, who was in possession, and after 
his purchase obtained possession on 6th April 1866. I 
While he was in possession, one R, the patnidar, 
sued the defendant to recover arrears of rent which I 
had become due. During the defendant’s possession 
and before the plaintiff's purchase, and in execution 
of the decree he obtained in this suit the estate in 
possession of the plaintiff was attached and ordered 
bv the Collector to be sold ; whereupon the plaint- 
iff paid the amount of the decree to save the tenure 
from sale. In a suit brought to recover the 
amount ; — Held , that the payment by the plaintiff 
was, as far as the defendant was concerned, a volun- 
tary payment.- Mere ineonyenience without risk of 


10. DEPOSIT TO STAY SALE — contd. 

actual damages is not sufficient to take away the- 
voluntary character of the payment. RxiM Baksh 
Chetlangi v. Hridoy Manx Debi 

8 B. I*. R. 10 note : 10 W. R. 446 

17. — Suit to recover 

money paid . A patni tenure which had been at- 
tached by G in execution of a decree against DC 
was claimed by S, whose claim was allowed. Upon 
this G instituted a suit against S and others to have 
the patni declared to be the property of D, and,, 
being successful, had the patni sold in execution of 
his decree against D, became the purchaser and got 
possession. After this he saved the estate from 
being sold for arrears of rent which had accrued 
prior to his purchase by paying up the ambunt due* 
He subsequently sued D and S to recover the 
amount so paid. S, who had meantime appealed to 
the Privy Council, succeeded in obtaining a reversal 
of the decree under which G had sold the patrii ; 
but this reversal did not take place before G had 
instituted the suit for recovering the arrears he 
had liquidated. Held, that G was entitled to- 
recover from S the amount which had been paid by 
him to save the patni from being sold. Gopai* 
Chunder Chuckerbutty v. Uoodoy Lall Dey 

10 W. R. 115 

18. — — Suit to recover ■ 

money paid. The plaintiff purchased at an execution 
sale a share of IPs tenure which had been attached 
on account of a money-decree. Subsequently the 
whole tenure was advertised for sale in execution of 
a decree for arrears of rent. On applying to the 
Munsif, he was told that, if he deposited the whole 
amount due, the sale would be stayed. He did so • 
and prevented the sale. He now sued K to recover 
the amount deposited. Held, that the payment 
was neither officious nor voluntary, and that K,. 
who had enjoyed the profits of the land, was equit- 
ably liable for the sum paid to save it from sale. 
KhETTUR MOHUN BaNERJEE V. HaRADHUN 

Chatterjee . . ; . HI W* R. 287' 

19* - w ■ - Umomdiiiomr 

tender — Beng. Beg . VIII of 1819. Kemp, I . — A 
tender to stay a sale under Regulation VIII, 1819,. 
must be of the whole of the zammdars demand and 
without any condition as to its being kept in deposit 
by the Collector. Ram Churn Bundopaeiiya v, 
Dropo Moyee Dossee . . 17 W. R* 122. 

20, * — — — - — - Payment to za- 

mindar — Beng. Reg. VIII of 1819 , s, 13 — Payment 
to stay final sale. The direction In s. 13 of the Re- 
gulation VIII of 1819 that money paid into Court 
by a talukhdar in order to stay the final sale shall 1 
be deducted from any claim of rent that may at the* 
time be pending on account of the year of month 
for which, the notice of sale, may have been pub- 
lished, is satisfied by payment not into Court, but; 
to the zamindar* If a strictly literal construction 
were put upon words “into 'Court/* no -payment 
effectual to stay the sale could be made, for ct the 
Coon J> has nothing to do with th< sc soles, which 
are managed by the Collector. Tariny Dm bee it 
Shama Churn Mitter . 1. 1** R, 8 Calc, 054 
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SAD® FOR ARREARS OF BJZlST—contd. 

10. DEPOSIT TO STAY SALE—cowcR 

21. — Nature of 'pay- 

ment — Loan to 'proprietor — Beng. Act VIII of 1865 , 
s. 6. Money deposited to protect from sale a tenure 
advertised under the provisions of Act VIII of 
1865 must under s. 6 be considered as a loan made 
to the proprietor of the tenure, which becomes 
security to the depositor, who is entitled on applying 
to obtain immediate possession in order to recover 
the amount from any profits belonging to the 
tenure. Kartick Surmah v. Bydonath Saeenee 

10 W. B. 205 


22 . 


Position of person making 


payment — Beng. Beg. VIII of 1819 — Suit for 
share of patni estate — Mortgagee. Plaintiff claim- 
ed an eight annas share of a patni as purchased by 
the official assignee of an insolvent, D, whom the 
Principal Sudder Ameen found to have been owner 
in his own right by inheritance of the share of the 
patni of which defendant’s ancestor, G, having de- 
posited arrears of rent was in possession as girurdar 
under the provisions of Regulation VIII of 1819. 
Held , that G was substantially in the same position 
as a mortgagee in possession under an usufructuary 
mortgage; and that plaintiff, as a purchaser from 
such a mortgagor, would have no cause of action 
until the debt was paid off. Held, that, as defend- 
ant’s plea of purchase from the alleged shareholders 
of the patni, in satisfaction of their ancestor G's 
lien, had proved unfounded, if they were permitted 
to fall back on their title as girurdars, the plaintiff 
must be allowed to show that the debt 44 was realised 
from the usufruct of the tenure, ” evemthough this 
had not been 44 established in a suit instituted for 
the purpose.” Boistub Churn Bhudro v. Tara 
Chand Banerjee . . 11 W. B. 357 

11. SETTING ASIDE SALE. 

(a) General Cases. 

1. ~ — Civil Procedure Code, 1882, 

g. 310A — Civil Procedure Code Amendment Act 
(V of 1894)— Bengal Tenancy Act (VIII of 1885), 
s. 174 . S. 310A of the Code of Civil Procedure 
applies to the sale of a tenure in execution of a 
decree for its own arrears. Janardhan Ganguli v. 
Kali Kristo Thakur . I. I*. B. 23 Calc. 393 

Kbishnadhan Nath v. Damayanti Devi 

I. X,. B. 23 Calc. 396 note 

Behary Lal Seal v. Russick Chunder Pal 

I. I*. R. 23 Calc. 396 note 

Rungshidhar Hal'd ar v. Kedarnath Mondal. 

1 C. W . NT. 114 

2. — Order under s. 310 , 

Civil Procedure Code, 1882— Notice to purchaser . 
An auction-purchaser is entitled to a notice before 
an order is made under s. 3 10 A. Rungshidhar 
Haldar v. Kedarnath Mondul 

1C. W. 1ST. 114 

t — S. 310A of the 

Civil Procedure Code does not apply to sale under 


BADE FOB ARREARS OF RENT — conteL 
11. SETTING ASIDE SALE — contd. 

(a) General Cases — concld. 

Act X of 1859, as the Code of^Civil Procedure applies 
only up to the sale, and not after it. Harish 
Chandra Ghose v. Ananta Char an Patra 

2 C. W. IN. 127 

4 t Mortgagee — Civil Procedure 

Code (as amended by Act V of 1894), s. 310 A — Im- 
moveable property— Sale— Mortgagee— A mortgagee of 
a tenure sold in execution of a decree for arrears of rent 
is a person whose immoveable property has been sold, 
within themeaning of s. 310 A. Held, by the major- 
ity of the Full Bench (Rampini, J., dissenting), 
that mortgagee of |a tenure or holding sold in 
execution of a decree for arrears of rent due in re- 
spect of it is entitled to make an application under 
s. 3 10 A of the Code of Civil Procedure, as being a 
44 person whose immoveable property has been 
sold,” within the meaning of that section. 
Paresh Nath Singh a v. Nabogopal Chatto- 
padhya j(e.b., 1901) . .1. X.. B. 29 Calc. 1 

s.c. 5 C. VT. NT. 821 

5 — Under -raiyat — Civil Procedure 

Code (as amended by Act V of 1894), s . 310 A 
Immoveable property — Sale — Whether an under -raiyat 
is entitled to make an application under that sec- 
tion. An under-raiyat is not entitled do make an 
application under s. 310A of the Civil Procedure 
Code, to set aside the sale of a holding sold in 
execution of decree for arrears of rent obtained 
against the raiyat. Abed Mollah v. Diljan 
Mollah (1902) . . I. X«. B. 29 Calc. 459 

(b) Irregularity. 

Beng. Beg. VIII of 1819, 


6 . - -■ “ ’ 

s 8 application of — Jungleburi tenures — »*• o. 
Regulation VIII of 1819, refers to jungleburi tenures 
that existed at that time and its provisions do not 
apply to any tenure created since the passing of that 
Regulation. Monmohun Singh v. Watson & Co. 

° 2 Hay dwo 

7. Ben. Beg. VIII of 1819, 

s. 8, construction of —Besiding in neighbour - 
hood — Attesting witnesses. By the words 44 residing 
in the neighbourhood ” in Reg. VIII of 1819, s. 8, 
the Regulation does not make it imperative that the 
attesting witnesses shall be residents of the village, 
but may be taken to include men living rnthm a 
short distance of the cutehery. Mohinee Dossee 
V. JUGGODUMBA DOSSEE . W. B. 1864, 

S - Substantial persons — Attest- 

ina 'witnesses. With reference to the provision 
in el. 2, s. 8, Reg. VIII of 1819, that the service 
of notice of sale of a patni talukh 1 

attested by three substantial persons : — Held, . that; 
the word 44 substantial ” must be understood m its 
ordinary sense, — -i.e., men who have some stake m 
the community, men of local influence or importance 
and respectability, — and not be taken to. mean 
simply men who can readily be found. GOPAL 
Kishore Shook v. Mudun Mohun Bulbar _ 

2 W. B. -loo 
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MgHINEE DOSSEE V. JUGGODUMBA DoSSEE 

W. B. 1864, S82 

9. — “ Substantial per- 

sons — Service of notice. The provisions of el. 2, 

: s. 8, Beg. VIII of 1819, with regard to the noti- 
fication of the sale of a patni talukh for the arrears 
of rent under the Regulation that the serving peon 
shall “ bring back the receipt of the defaulter or of 
his manager for the same, or in the event of inabil- 
ity to procure this, the signature of three substantial 
persons residing in the neighbourhood in attestation 
of the notice having been brought and published on 
the spot,” are merely directory, and where there is 
proof that the notice was in fact served the sale will 
not be vitiated by non-compliance with any of these 
provisions, — e.g., as where one of the witnesses 
attesting the service of the notice turns out not to 
be “ substantial. ” A respectable man, of good 
character, living and well known in the neighbour- 
hood, may properly be considered a {C substantial 
person ’’within the meaning of cl. 2, s. 8, of the 
Regulation. It is too limited a construction of that 
•clause to hold that the word “ substantial ” must 
be taken to mean a wealthy man from whom 

•damages could be ' recovered by the patnidar, 
supposing the attestation to be false. Ramsabtctck; 
Rose v. Kaminee Koomabee Dossee 

14 3. L. B. 394 

s.c. Ram Sabuk Rose v, Monmohinee Dossee 
L. B. 2 I. A. 71: 23 W. B.113 

10. v — — — — i — Substantial per- 

sons — Suit to set aside sale for irregularity — Non- 
service of notices — Omission to tender rent. In a 
suit to set aside the sale of a patni for arrears of 
rent under Regulation VIII of 1819, on the ground 
that proper notices were not sent, served, and pub- 
lished under s. 8, cl. 2, the objection in order to suc- 
ceed must be one of substance and not merely of 
form. The requirements of the Regulation as to the 
service of the istahar and the signing of the receipt 
by substantial persons may be held to have been 
substantially performed where the persons signing 
are such as are usually expected to attest such a 
document, persons who are treated with considera- 
tion* e.g., ameens, mooktears, ehowkidars. Pit- 
amber Panda v. Damoodtjb Doss. Dassee v. 
Pitambtjb Panda . . 24 W. B. 129 

f Jy : •; '• Service ^ of notice of sale — 
Beng. Beg, VIII of 1829 , s. 8 , cl 2 — Non-service 
of notice , effect of, on sale. Where a Court finds 
that , the notice prescribed in cl 2, s. 8, Regulation 
VIII of 1819, has been duly served, it need not find 
whether the peon who served the notice complied 
With all the, directions of the Regulation as to what 
ishould be done in verification of such service. Omis- 
sion to comply with those directions does not viti- 
ate a sale under the Regulation, provided notice 
is duly served. 8ona Beebee v. Dale Grand 
Ghowdhry ■ . . * . 9W. B. 242 

A : ' ; -R : RVr v C- AARO,. r ■ - . ■ ■ : ; ■ 

' : ''- : -*^-vh'dSi : rV;vy.ph 
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1% Proof of servic e 

—Onus probandi — Evidence Act, s. 100. In a 
suit against a zamindar to reverse the sale of a 
patni tenure held under Regulation VIII of 1819, 
on the ground of non-service of notice, the onus of 
proving service lies on the defendant, according to 
the spirit of s. 106 of the Evidence Act. Doobga 
Churn Subma Chowdhby v. Najimooddeen 

21 W. B. 397 

13. , Proof of service 

— Beng . Beg. VIII of 1819, s. 8 , cl 2 — Publication. 
Although the provisions of s. 8, cl. 2, of Regulation 
VIII of 1819, specifying the manner in which 
proof should be given of service of notice of sale, 
are merely directory, it is nevertheless absolutely 
essential to the validity of a sale under the Regula- 
tion that the notice of such sale should be served in 
strict compliance with the directions given in the 
same clause and section of the Regulation. Rhag- 
WAN ChUNDER Bass V. SuDDER ALLY 

I. L # B. 4 Calc. 41 : 2 C, L. B, 3 57 

14. • — Beng . Peg. VIII 

of 1819, s. 8, cl. 2 — Proof of publication of notice 
before sale of patni talukh for arrears of rent The 
due publication of the notices prescribed by Regula- 
tion VIII of 1819, s. 8, cl. 2, forms an essential part 
of the foundation on which the summary power to 
sell a patni talukh for non-payment of rent is exer- 
cised by the zamindar, who, when instituting this 
proceeding, is exclusively responsible for such publi- 
cation being regularly conducted. Although objec- 
tion to the form of the receipt, and the absence of the 
receipt itself, need not be regarded, if the fact of the 
due publication of the notices having been made is 
not matter of controversy (as held in Bona Bibee v. 
Lalchand Chowdhry, 9 W. B. 242), yet where that 
fact was in doubt owing to the evidence of it not 
having been secured according to the provisions of 
the Regulation — a result due to the neglect of those 
representing the zamindar, — the finding of the High 
Court that due publication had not been establish- 
ed by such proofs as were forthcoming was main- 
tained by the Judicial Committee. Maharajah 
oe Burdwan v. Tarasundari Debt 

I. L. B. 9 Calc. 619 : 13 O. L* B, 34 
L. B. 10 1, A* 10 

15. — , — — ~ — p r oof of pub 

lication of notice — Beng. Beg. VIII of 1819 , 'S. 8 — 
Irregularity in sale - — Suit to set aside sale. It is 
essential to the validity of a sale, held under Regu- 
lation VIII of 1819, of a patni estate for arrears of 
rent, that the notices of sale prescribed by c.L 2, s. 8 
of the Regulation, should have 1 been all duly and 
regularly published as therein directed, ' RaixaNTHA 
Nath Singh n I )hibaj Mah atar Grand 

9 B. L. B. 87 : 17 W. B. 447 

H aran ate Gupta a Jagannatb Rot Chow* 
dhby . . B, 89 note : 11 W* B. 87 
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And as to what amounts to publication of notice* 
Raqhab Chandra Baberjee v. Brajabath Iyundu 
ChOWDHRY 

9 B. L. R. 91 note : 14 W. R. 489 

18. Beng. Reg . VIII 

of 1819 , s. 8, cl. 2 — Formalities prescribed in that 
section for due 'publication of the notice of sale. In 
cases where the due publication of the sale notice 
is in controversy, it is incumbent upon the landlord 
to show that the formalities prescribed by s. 8 of 
Regulation VIII of 1819 have been complied with. 
Maharajah of Burdwan v. Tarasundari Debi, 1 L. R. 
9 Calc. 619 : L. R. 10 LA. 19, and Malar ani of 
Burdwan v. Krishna Kamini Dasi, I. L. R. 14 Calc. 
865 : L. R. 14 I. A, 20, referred to. Sana Beebee v. 
Lallchand Chowdhry , 9 W. R. 242 , explained. Be- 
joy Chabd Mahatab v. Ambit a Lal Mukerjee 
I. L. R. 27 Calc. 308 

17. — — — — Ground for setting 

aside sale — Non-service of notice . The fact of 
no notice having been served in the mofussil is 
sufficient ground for setting aside a sale for arrears 
of rent. Nugendro Chubder Ghose v. Musruff 
Bibee . . , . . 15 W. R. 17 

Taba Chabd Biswas v. Ram Jeebab Moostafee 

22 W. R. 202 

18. — — - — Beng. Reg. VIII 

of 1819 , s. 8— -Notice of sale , publication of. In a 
case of a sale under Regulation VIII of 1819, where 
the patni was a small piece of land, upon which 
there was no town or village or cutehery of any kind, 
and the peon stuck up the notice in the Collector’s 
office and also at the sudder cutehery of the zamin- 
dar and obtained the receipt of the defaulter in the 
latter place, he was held to have carried out substan- 
tially, as far as he could, the provisions of the law 
regarding notice. Hubby Kbisto Roy v. Motee 
Lall Nundee ... 14 W. R. 30 

19. — — Beng. Reg . VIII 

of 1819* It was held to be a far more exact 
compliance with the spirit of Regulation VIII of 
1819 to serve the notice which it enjoins at the place 
in which the defendant’s gomashta was transacting 
and did habitually transact business, than at the 
cutehery, which had not been in use. Hunoomab 
Doss alias Nobnah Baboo v. Bipbo Chubb- Roy 

20 W. R. 132 

20. — — ~ Beng. Reg. VIII 

of 1819 y s. 8. In the case of a sale of a patni talukh 

for arrears of rent, so long as the cutehery at which 
notice on the defaulter, as required by Regulation 
VU1 of 1819, s. S, cl 2, is served is an adjacent one 
in which all the business of the defaulting patni 
is carried on, and is on land belonging to the 
th. fa ult sr, publication at that cutehery is a sufficient 
publication. Mubgazee Oharbassee v. Shibo 
Soonduree . . . 21 W. R. 389 

i 1 21* -! Beng . Reg . VIII 

of 1819, s. 8 — Due publication of notice of sale , 
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11. SETTING ASIDE SALE — contd. 

(h) Irregularity — contd. 

Where there is a cutehery upon the land of a default- 
ing patnidar, the notice required by s. 8 of Regula- 
tion VIII of 1819 must be served there ; but where 
there is no such cutehery, the notice .should be pub- 
lished, in the manner required by the section, at the - 
principal town or village within the talukh. MAHA- 
RAJAH OF BURDWAB V. KBISTO KaMIBI DaSI 

I. L. R. 9 Calc, 931 : 13 C. L, R. 427 

s. c. on appeal to the Privy Council. Publication 
of the notice of sale of a tenure under Regulation 
VIII of 1819 is required to be in the mannerpre- 
scribed in s. 8, cl. 2 ; and personal service on the 
defaulter is not sufficient. The object of direct- 
ing local publication of the notice, viz., to warn 
the under-lessees of the sale-proceedings and also- 
to advertise the sale to those who might bid, 
would be frustrated if it were sufficient to publish 
the notice at a distant cutehery or to serve it 
personally. If there is a cutehery on the land of 
the defaulting patnidar, meaning the land which 
is to be sold for arrears of rent, the copy or ex- 
tract of such part of the notice of sale as may 
apply to the tenure in question must be published at 
that cutehery, and if there is no such cutehery on the - 
land held by the defaulter, the copy or extract must 
be published at the principal town or village on the - 
land. In the description of this in cL 2 as €< the- 
notice required to be sent into the mofussil, ” the 
word ct mofussil ” is opposed to the sudder cutehery 
of thezamindar, and refers to the subordinate estate, 
which is the subject of the sale-proceedings. Where • 
a zamindar, selling the tenure of a defaulting patni- 
dar under the Regulation, had caused to be stuck 
up the requisite petition and notice at the Collector’s 
cutehery, and the notice at the zamindar’s cutehery, . 
but not the copy or extract which is directed by the 
Regulation to be similarly published at the cutehery 
nor had published it at any other place upon the land 
of the defaulter :—~Hcld, that the zamindar had not 
observed a substantial part of the prescribed process, 
and that this was for the defaulting patnidar “ a 
sufficient plea” within the meaning of the Regula- 
tion. Maharabt of Burdwab v . Krishna Kamini 
Dasi . ■ - , . . I. L. R. 14 Calc. 365- 

. Maharabi of Bubdwab v. Mirtubjoy Singh 

L. R. 14’ X, A. 13 * 

See Ahsanulla Khab Bahadur v. Hurbi 
Chubb Mozoomdar . I. L. R. 17 Calc, 474 

22, Insufficient pub- 

lication of notice — Suit for reversal of sale. Where, 
in a suit to set aside a patni sale under Regulation 
VIII of 1819, it was proved that the notice of sale 
was first stuck up in the cutehery of the ijaradar ■ 
(the mehal having been let out in ijara by the patni- 
dar), and, on the refusal of the ijaradar s gomashta 
to give a receipt of service, it was taken down, and 
subsequently personally served on the defaulting 
patnidar at his house, which was at some distance 
! from the patni mehal : — Held, that the object of the 
1 provisions in Regulation VIII of 18X9 as to service* 


( 11201 ) 


DIGEST OE CASES. 


( 11202 ) 



SALE FOB ABBEABS OF BE WT— contd. 

11. SETTING ASIDE SALE — contd. 

(5) Irregularity — contd . 

of notice of sale is not only to give notice of sale to 
the defaulter, but also to the under-tenants, and to 
advertise the sale on the spot for the information 
of intending purchasers. But though those pro- 
visions had not been strictly complied with, yet as 
the plaintiff (the patnidar) did not allege that in 
consequence of the defective publication there was 
not a sufficient gathering oif intending purchasers, 
nor that the under-tenants were ignorant of the sale 
and were prejudiced by such ignorance, nor that the 
mehal was sold below its value : — Held , that the 
defect did not amount to a “ sufficient plea ” under 
s. 14 for setting aside the sale. Byhaniha Nath 
Sing v. Dhiraj Mahatab Chand Bahadur, 9 B. L, B. 
87, commented on and distinguished. Gouree 
Lall SinghV Joodhisteer Hajrah 

I. L. E. 1 Calc. 359 : 25 W. B. 141 

23. — — Publication of 

notice of sale — Material irregularity — Beng . Beg . 
VIII of 1819, $. 8, cl. 2. Cl. 2, s. 8, of Begulation 
VIII of 1819, which provides that a notice of sale 
under the Begulation shall be stuck up in the eut- 
chery of the zamindar, is not complied with by 
serving the notice upon the zamindar himself or his 
agent. The object of the Begulation is to make 
known to the holders of under-tenures and raiyats 
and the residents of the place that the patni will be 
sold if the arrears are not paid off within the time 
specified, and if the notice is not stuck up in the 
■cutchery, as prescribed by the Begulation, there is 
such a material irregularity fin the f publication as 
will avoid the sale. Gobinb Lall Seal v. Chand 
Hubby Maity . . I. X*. E. 9. Calc. 172 

24. — — — — — — - — Beng. Beg. VIII 

of 1819 , s. 8 — Publication of 'proof of service— Suit 
to set aside sale. Compliance with the directions 
in Begulation VIII of 1819 as to service of notice 
is essential to the validity of a sale under that Begu- 
lation. Where there was evidence of service upon 
the defaulter personally, but not of service at his 
■cutchery : — Held, that this was not sufficient, and 
that the sale must be set aside. Maharajah of Bur- 
dwan y. Tarasundari Debi , L. B. 10 1. A. 19 : 1. L. B. 

9 Calc. 619, and Maharajah of Burdwan v. Kristo 
Kamini Nasi, 1. L. B. 9 Calc. 931, followed. Maho- 5 
med Zamir v. Abdul Hakim. I. Ij. B. 12 Calc. 67 

:■> 25. Z — . Patni tenure — 

Beng. Beg . VIII of 1819 , s. 8, cl. 2, and s. Id — Date 
of publication of notice. The fact that the receipt 
of the notice of sale was dated the 15th of Bysack, 

■ and therefore did not show that the notice had been 
published at some time “ previous to that day,” so 
as to satisfy the provisions of s. 8, cl 2, of Begula- 
tion VIII of 1819. was held mt to be sufficient 
ground for setting aside the sale of a patni tenure 
for arrears of rent There being nothing in the 
receipt to sE&w the date on. which the notice was 
( published, to the plaintiff having been 

proved, and it appearing that more than the time 
prescribed by the Begulation had elapsed before the j 






BALE FOB;ABBEABS OF BEHT-~~co»R 

11. SETTING ASIDE SALE — contd. 

( b ) Irregularity — contd. 
sale actually took place, the Court refused to set 
aside the sale. It would not be a “ sufficient plea ” 
within the meaning of s. 14 that the receipt had been 
obtained, or the notification published on, instead of 
previous to, the 15th of Bysack. Matungee Churn 
Mitter v. Moorrary Mohun Ghose 

I. L. B. 1 Calc. 175 : 24 W. B. 453 

26. . 1 Beng. Beg. VIII 

of 1819, s. 8 — Benami purchase — Validity of sale . 
A and B were co-sharers of a patni which was sold 
for arrears of rent by the zamindar and purchased 
by C. In a suit by A against B, C and the zamin- 
dar, the plaintiff alleged (i) that no sufficient notice 
had been given, and (ii) that C purchased benami 
for B. Held , on the question of notice, that once it 
was found that the notice had been posted up in 
the cutchery of the defaulter in accordance with 
ci 2, s. 8, Begulation VIII of 1819, it was not essen- 
tial to the validity of the sale that any other notice 
should have been given to the defaulters themselves 
or that the service should have been verified in the 
manner directed by the section. Held, also, the 
benami purchase having been proved, that the 
sale must be considered good as far as the zamin- 
dar was concerned, and therefore the suit as 
against him must be dismissed with costs ; and that 
as against B the parties were in exactly the same 
position as before the sale, B being a constructive 
trustee for A. Sona Beebee v. Lall Chznd Chow - 
dhry, 1. W. B. 242, and Koylash Chunder Banerjee 
v. Kali Prosunno Chowdhry , 16 W. B . 80 , cited 
and followed. Jotendro Mohun Tagore v. 
Debendro Monee . . 2 C. L. B. 418 

27. Beng. Beg. VIII 

of 1819, cl. 3, ss. 8, 24— Patni sale — Notices, pub- 
lication of — Ostum sale. It is imperative that the 
notices referred to in cl ‘3, s. 8 of Begulation VIII 
of 1819, be published previously to the 1 5th Kartick. 
Non-compliance with such direction is a s< sufficient 
plea” within the meaning of s. 14 of the Begulation 
for reversal of a sale held thereunder. Matungee 
Churn Mitter v. Moorrary Churn Chose, I. L. B. 1 
Calc. 175 : 24 W. B. 453, dissented from. Sub- 
nomoyi Dabei v . Grish Chunder Moxtra 

I. L, B. 18 Calc. 383 

28. ~ Beng. Beg , VIII 

of 1819, s. 8 — Service and publication of notice, of sale 
—Irregularities in preliminaries to sale— Petition 
for sale — Certificate of Munsif when service is sworn 
to before Mm — Form of notice of sale in mid-year sates 
for six months* arrears. All the requirements in e.L 2> 
s. 8, of Begulation VIII of 1819, must be Imported 
into cL 3 of that section mulatis mutandis . Where, 
therefore, the zamindar is proceeding under ofi 3 to 
obtain a mid-year sale for six months’ arrears ,of 
rent, the service of notice of -sal© is a condition pre- ; 
cedent to the sale being held. Such notice mast 
show, as provided by that clause, that the safe may 
he prevented by payment of the whole of the 
balance due, or of three-fourths of , such balance, 

[In such; a case a notice which , stated ' that the sale 
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11. SETTING ASIDE SALE—co^d 
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would take place unless the whole of the balance 
was paid as if the zamindar was proceeding under 
cl. 2 for the whole year’s arrears was held to 
be a bad notice and a non-compliance with a 
substantial requirement of the Regulation such 
;as to justify the reversal of the sale. The 
publication of the petition to the Collector con- 
taining a specification of the balance of rent due, by 
sticking it up in some conspicuous part of the 
•cutchery as required by cl. 2, s. 8, of the Regula- 
tion, is not a substantial portion of the process 
to be observed by the zamindar previous to a sale 
for arrears of rent ; non-compliance with that 
provision therefore is not a ground for setting aside 
the sale. For the same reason, the non-presentation 
•of the petition on the precise day (1st Ivartick) 
specified in cl. 3, s. 8, affords no ground for setting 
aside the sale. The presentation of the petition on 
the 2nd Kartick when the 1st was a Sunday was 
held to be a sufficient compliance with the section. 
The words 44 certificate to which effect ” in the 
portion of cl. 2, s. 8, relating to the procedure in 
case of refusal by the village people to attest the 
publication of the notice of sale, mean a certi- 
ficate to the effect that the peon did come before 
the Munsif or police officer, as the case may be, 
and did make voluntary oath as to the service 
of the notice. Where the peon, after serving the 
•notice, made an affidavit as to the mode of service, 
and took the affidavit before the Munsif to whom 
it was read and who then signed it, there was 
held to be a sufficient certificate to satisfy the re- 
quirements of the section. Ass ahull a Khau 
Bahadoor v . Hurri Churh Mozoomdar 

I. L. R. 17 Calc. 474 

Held, by the Privy Council affirming this deci- 
sion : — The power of sale given to the zamindar by 
Regulation VIII of 1819, upon default in payment 
of the rent by a patnidar, is only exercisable sub- 
ject to a condition as to notice to the defaulter. To 
bring to operation the provisions of cl. 3 of s. 8, 
relating to a mid-year sale, the serving a notice, 
according to that section, intimating to the patni - 
4ar that payment of three-fourths of the balance 
due will prevent a sale, is a condition precedent 
to the -sale. A notice relating to a mid-year sale 
was held to be essentially defective, as it followed 
•cl. 2 instead of cl 3 of s. 8, and intimated that 
payment of the whole arrears would be the only 
way to stay the sale. This objection was taken for 
the first time in the Appellate Court. Held , that, 
as a defect fatal to the whole proceedings appeared 
in the notice, the objection was competently taken 
in that Court. Macnaghten v. Mahabir Per shad 
Singh , J. R E. 9 Calc. 656 ;R R. 101. A. 25, dis- 
tinguished. Ahsahulla Khah Bahadur v. Hari- 
•charau Mozumdar . . I. X*. R. 20 Calc. 88 

Xi. R. 19 I. A. 191 

. ■ 28. — . Beng. Reg. VIII 

of 1819 , s. 8 — Notice, 'publication of— Reasonable 


SALE FOR ARREARS OF RENTT — contd. 

11. SETTING ASIDE SALE — contd. 

(b) Irregularity— contd. 

time — Construction of the section — Setting aside sale, 
ground of. The provision in s. 8 of Regulation 
VIII of 1819 requiring the notice of sale to be pub- 
lished before the 15th Bysack applies to the notice 
to be published in the mufassal and not to the 
notice to be affixed at the Collectorate. The words 
in the section “ the same shall then be stuck up in 
some conspicuous part of the cutchery ” do not 
mean that it must be stuck up either immediately 
or before the service of the other notices referred in 
the section or at least before the 15th of Bysack. 
It will be a sufficient compliance ■with the i>ro vi- 
sion of the section if the same be stuck up in a 
conspicuous part of the cutchery within a reason- 
able time before the sale. Niamat ITllah v. 
Forres . . . 2C.W. XL 401 

30. • — Beng. Reg. VIII 

of 1819, s. 8, cl. 2 — Omis of proof of publication of 
notice before sale of patni taluhh for arrears of, rent. 
In a suit to set aside a sale of a patni talukh, held 
under the provisions of s. 8 of Regulation VIII 
of 1819, on the ground that the notice required by 
sub-s. 2 of that section had not been duly pub- 
lished, it lies upon the defendant to show that the 
sale was preceded by the notice required by that 
sub-section, the service of which notice is an 
essential preliminary to the validity of the sale. 
In such a suit, where there was no evidence one - 
way or the other to show that the notice re- 
quired by that sub-section to be stuck up in some 
conspicuous part of the Collector’s cutchery had 
been published : — Held, that the plaintiff was en- 
titled to a decree setting aside the sale. Hxjrro 
Doyal Roy Chowdhry v. Mahomed Gazi Chow- 
dkry . . . . I. X*. R. 18 Cale. 699 

31. — — ~ Beng . Reg. VIII 

of 1819, ss . 8, 14, cl. 2 — Publication of notice in the 
Collector's cutchery — N on- publication of notice in 
manner prescribed, effect of, on the validity of a sale 
of a patni tenure — “Sufficient plea” The sticking 
up or publication in a conspicuous part of the 
Collector’s cutchery of a notice in accordance with 
the provisions of cl. 2 of s. 8 of Regulation VIII of 
1819 is essential to the validity of a sale of a patni 
tenure under that Regulation. Where a notice of 
sale, instead of being stuck up and published in 
some conspicuous part of the Collector’s cutchery 
as required by law, was, in accordance with the 
practice which prevailed during the incumbency of 
the Nazir of the Collector’s cutchery at Birbhum 
and of his predecessors in office, kept by the Nazir 
with other petitions for sale and notices re 
lating to them in a bundle, which was at 
night locked up for safe custody, and in the 
daytime kept in a conspicuous place neai his 
seat at the entrance to the cutchery, any person 
who chose to ask for it or wished to see it teing 
at liberty to inspect the whole bundle : — Held by 
Petheram, C.J.y and Ghose, J. (Tottenham, 
J., dissenting), that this was not a publication 







DIGEST OP CASES, 


SALE FOR ARREARS OE RENT— «m«, 

11. SETTING ASIDE SALE — contd. 

(b) Irregularity — concld. 
justified by the Regulation. 13 1 joy Chain'd Maha* 
tap v. Atulya Charaet Bose (1905) 


SAIdE FOB ABBEABS OF BENT — contd. 

XL SETTING ASIDE SALE — contd. 

(b) Irregularity — conid. 

of the notice within the meaning of cl. 2 of s. 8 
of the Regulation and that it was a ‘sufficient plea 5 
for the defaulting patnidars within the meaning 
of s. 14 to have the sale set aside. Maharaja of 
Burdwan v. Tarasundari Debi , 1. L. R. 9 Calc. 619 : 
L. It. 10 I. A. 19, relied on. Ah&anulla Khan 
Bahadur v. JFlurri Churn Mozoomdar , 1. L. R. 17 
Calc. 474 , distinguished. Rajkaraik Mitra v. 
Ananta Lal Mohdul. Kbisto Lal Chowdhry v. 
AhaktaLal Mondul . I. Xi. B. 19 Calc. 703 

32. — Act X of 1859— 

Non-attachment and non-publication of sale procla- 
mation — Civil Procedure Code (Act XIV of 1882), s. 
311. There is no provision in Act X of 1859 under 
which the sale of a jote in execution of a rent decree 
is liable to be set aside oil the ground of non -attach- 
ment and non -proof of publication of the sale pro- 
clamation. Patit Shahu v. Hari Maharti 

I, L. R. 27 Cal e. 789 

/ 33. — — — Sale , after due 

and proper notice set aside as irregularly conducted 
— Second sale without fresh notice — Suit to set aside 
second sale — Madras Bent Recovery Act (Mad. Act 
VIII of 1865), ss. IS, 39, and 40. A landlord 
attached his tenant’s holding for arrears of rent in 
1889, and within the time prescribed by the Madras 
Rent Recovery Act, s. 18, put in an application 
for sale to the Collector and otherwise complied with 
the procedure prescribed by the Act. The land was 
sold, but the sale was set aside as having been irre- 
gularly conducted. The landlord then made in 
1894 an application to the Collector for a fresh sale 
(which was granted); a fresh sale took place with- 
out a fresh notice being given to the tenant under 
s. 39 of the intention to sell The tenant now 
sued to have this sale set aside. Held, that a fresh 
notice was not necessary, and that the plaintiff was 
not entitled to have the sale set aside. Oliver v. 
Ar-ahtharamayyar . I. Ii, B. 20 Mad. 498 

, /: 34. 1 ' , — A 'Belting aside sale 

— Irregularity — Bengal Regulation VIII of 1819 , 
ss. 8, 10 — Publication of notice of sale — Form of 
notice — Order as to lots io be sold. A sale under 
Regulation VIII of 1819 cannot stand, if the provi- 
sions of the Regulation are not strictly complied 
with. The sticking up of certified copies instead 
of the original petition and notice as required by 
s. 8 of the Regulation is a material irregularity. A 
notice not containing any order as to the lots to be 
sold is not in proper form ; where the notice was 
stuck up only until the 14th May and the sale 
actually took place on the 15th, held, that this was 
in contravention of s. 10 of the Regulation. 8. 10 
would seem to imply that the notice is to remain 
stuck ;i|| until it should be taken down at the time 
of the sale. When the notice and the petition 
were stuck; f|| every day at 10 a. m. and taken 
down at 5 p. m and they were not stuck up at all 
on Sundays that the .procedure was not 
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SALE FOB ABBEABS OF BENT — contd. 

11. SETTING ASIDE SALE — contd. 

(c) Other Grounds — contd . 
and K must be treated as having made the 
purchase on account of, and as a trustee for, the 
12 annas shareholders. Koylash Chttnder Baner- 
jee v. Kalee Prosunnq Chowdhry 

10 W. B. SO 

40. Collusion — In- 

valid sale — Reconveyance of share sold. Where the 
sale of a tenure for arrears of rent was brought 
about by collusion between the party in whose 
'name it stood and the purchaser, with a view to 
get rid of a co-sharer, who had neglected to have 
his share transferred to his name : — Held, that the 
transaction was a private one and not really an 
auction sale for the purpose of realizing the zamin- 
dar’s rent, and that on payment of his share of 
the rent the above sharer was entitled to have 
his share reconveyed to him. Kishore Chunder 
Sein v. Kally Ktnker Paul Chowdhry 

20 W. B. 333 

See Shibo Soondtjree Dossee v. Panchcowree 
Chttndra . . . .14 W. B. 158 

Sidhee Ntjzxjr, Ally Khan v. Ojoodhyaram 
Khan . . . .10 Moo. I. A. 540 

5 W. B. P. G. 83 

41. . — — — - Collusion — Beng. 

Reg. VIII of 1819 — Sale where no arrears are due. 
Per Ainslie, J. — It can only be on the ground that 
a sale is carried out in respect of arrears not really 
due that fraud and collusion can be' imputed. 
Bam Churn Bundopadhya v. Dropo Moyee 
Dossee . . . 17 W. B. 122 

42. — Beng. Reg. VIII 

of 1819 — Invalidity of sale — Sale where no arrears 
are due. A patni sale under Regulation VIII of 
18X9 is invalid if there was no arrear of rent at 
the date of sale, whether notice of the fact had been 
given to the Collector or not at the time of the 
sale. Shtjroop Chunder Bhoomick v. Pertab 
Chunder Singh ... 7 W. B. 219 

, , 43. -- - y Sale after arrears have 

been paid — Suit to set aside sale — Deposit of rent 
in Collector’s treasury . An estate was sold under 
cl % s. 8, Regulation VIII of 1819, for arrears of 
rent due by a patnidar to the zarnindar. Prior to the 
date of sale, the amount due was paid by the patni- 
dar to an accountant in the Collector’s Office, as in 
satisfaction of arrears, but no notice was given to the 
the zarnindar or Collector. A suit was afterwards 
brought to set aside the sale, on the ground that, 
in consequence of such payment, there were no 
arrears due at the time of sale. Held , per Norman 
and Macpherson, JJ., that the suit could not be 
maintained. Per Mitteb, J. — If the custom of the 
Colleetorate was, as alleged by the plaintiff, for pay- 
ments in satisfaction so to he made to the Collector's 
accountant, the sale ought to be set aside* 
Krishna Mohan Shaha v. Aftaruddtn Mahomed 
; ^ 8 B. I*. B. 134 ; 15 W, B. 500 

vox. v. ; ; 


(c) Other Grounds — contd . 

44. Sale by zamin • 

dar with notice (though irregularly served) that arrears 
of rent have been deposited. Where a zarnindar puts 
up a patni for sale, under Regulation VIII of 1819, 
knowing that the rent due to him has been paid 
into Court by the patnidar, the sale is invalid, 
even if the notice served on the zarnindar was 
illegally served. Tara Soonduree Debia v. 
Radha Soondur Roy . . 24 W. B. 03 

45. -■ ~~ Sale under decree alleged 

to be against wrong person — Beng. Act VIII 
of 1865 — Registered tenant . The plaintiff purchased, 
on 28th of September 1866, the right, title, and 
interest of one H in a certain tenure of which G was 
the registered tenant. Previously the zarnindar had 
brought a suit against Q for arrears of rent of the 
tenure and obtained a decree in execution of which 
the tenure in question was, on 29th April 1867, sold 
to the defendant under Bengal Act VIII of 1865. In 
a suit by the plaintiff for a declaration of his right in 
the tenure, and for reversal of the sale to the de- 
fendant : — Held , that the suit by the defendant was 
rightly brought against G who was the registered 
tenant ; and the arrears being actually due and the 
sale a bond fide one, such sale was valid and binding 
as against the plaintiff. Fatima Khattjn v. Col- 
lector of Tipperah 

8 B. L. B„ 4 note : 13 W. R. 433 

48. — — Sale of an under-tenure in 

execution of decree for arrears of rent — Act 
VIII of 1865 — Sale under three separate decrees, 
each against one of three joint brothers— -Execution 
issued only against one — Joint interest, of three 
brothers in joint possession sold . A zarnindar 

brought to a judicial sale an under- tenure in exe- 
cution of three ex parte decrees obtained by him 
for arrears of rent thereof for different periods. 
The property was held by three Hindu brothers 
in joint possession. The zarnindar purchased it 
at the sale. At the instance of the zarnindar, 
execution had been issued against only one of the 
brothers. Another of them, referring to this 
afterwards, disputed the validity of the sale, and 
claimed his one-third share, alleging, as the fact 
was, that the decrees had not, each and all of 
them, been against each and all of the three 
brothers, and that the sale was invalid. One at 
least of the three decrees was against the three- 
brothers, who all understood that they were judge- 
ment-debtors under the decrees. They had been 
served with proper notices under Act VIII of 1865* 
and separate attachments of the land under each 
decree, and separate proclamations of sale there- 
under, had been made. Held, that the sale was a 
valid one, and operated to transfer the tenure to 
the purchaser, Tara Lal Singh v. Sarobar Singh 
' 1. 1*, B. 27 Gale* 407' 
Xj. B. 27 I. A* 33 
4 C. W. NY 533 

16 H 
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SALE FOB ABBEABS OF BE NT-coM. 

11. SETTING ASIDE SALE — contd. 

'(c) Other Grounds — contd. 

47. Decree for sale set aside 

on review — Bond fide ‘purchaser — Suit to set aside 
sale. A purchased a share of B’s talukh at an auc- 
tion-sale in execution of an ex parte decree obtained 
against B under s. 105 of Act X of 1859. J3 obtained 
leave under s. 58 of Act X of 1859 to revive the suit 
and succeeded in getting it dismissed. He now sued 
to set aside the sale to A . Held, that the sale to A 
was binding against B P notwithstanding that the 
decree in execution of which it had taken place had 
been set aside in review, provided the sale was bond 
fide. Jan Ali v. Jan Ali Chowdhry 

1 B, L. R. A. C. 56 : 10 W.B. 154 

48. - — Decree for sale set aside 

for fraud — Suit to set aside sale. In a suit to 
annul the sale of an under-tenure in execution of a 
decree under Act X of 1859 which was subsequently 
set aside oil the allegation that it had been ob- 
tained collusively and by fraud, it was found that 
neither the decree-holder nor the purchaser was 
guilty of any fraud. Held, that the mere circum- 
stance of the decree under which the sale had taken 
place having itself been set aside did not invalidate 
the sale, the plaintiff having failed to show that 
the purchaser was a party to the fraud which, led 
to the decree and sale. Jugul Kishore Banerjee 
v. Abhaya Charan Sarma 1 B. L. B. A. C. 84 

Mohesh Chunder Bagchee v. Dwarkanath 
Moitro . 24 W. B. 260 

49. — — Sale while warrant is in 

force against moveable property — Beng. Act 
¥111 of 1869 , s. 61 — Irregularity in sale-— Suit to 
set aside sale for irregularity . Under s. 61 of Ben- 
gal Act VIII of 1869, a sale for arrears of rent, while 
a warrant against the moveable property of the 
debtor is still in force, is not merely irregular, but 
void, A suit will lie to set aside an auction-sale for 
arrears of rent where the decree-holder himself be- 
comes the purchaser, on the ground of irregularity in 
conducting or publishing it unless it be shown that i 
the judgment-debtor has failed to set the sale aside j 
in a proceeding under the Civil Procedure Code or 
having full opportunity of so doing, has neglected to 
do so. Ujolla Dasx v Dhiraj 'Mahatab Chand 

7 C, L. B. 215 

: Want of material injury — 

Beng. Beg. VIII of 1819. A purchaser under a 
sale for arrears of rent is not entitled to have the 
purchase set aside on the ground merely of an irre- 
gularity in sticking up the preliminary advertise- 
ment, unless he can show that he has been prejudiced 
thereby. Joynub Bebee v. Ahmed Jan j 

.Marsh. 31 ; 1 Hay 08 j 

51. — — Want of notice of suit for . 

m'Te&VB-Suit to set aside sale. No suit will lie ; 

sale of an estate in execution of a ! 
decree for arrears of rent at enhanced rates accord- | 
ingto wGfflp for enhancement subsequently ; 

reversed on ^e ground of want of j 


8 ALE FOR ABBEABS OF BEHT—eo«R 
II. SETTING ASIDE SALE — contd. 

(c) Other Grounds — contd. 

notice of the suit for arrears of rent, Doorga 
Pershad Pal Chowdhry v. Jogesh Prokash 
Gongopadhya . . .4W.E, Act X, 38 

52. Want of notice of sale— 

Bond fide purchaser , If a patni is sold for arrears 
of rent without the notice required by Regulation 
VIII of 1819, the sale is informal and can be set aside 
notwithstanding the bond fides of the purchaser. 
Mobaruck Ali v. Ameer Ali . , 21 W . B. 252 

53. — - Unregistered ten- 

ant — Purchaser— Suit to set aside 'sale. The pur- 
chaser of a tenure which is liable to be sold under 
Regulation VIII of 1819, who has not registered his 
name as tenant, is not entitled on a sale of the tenure 
to notice of sale, and a suit brought by him for 
reversal of the sale on that ground was dismissed, 
Deunput Singh Roy v. Villayet Ali 

13 B. L, B, 153 note : 15 W. B. 211 

Also Bhgbo Tarinee Dosseb v. Prosonnomoye 
Dossee .. . . .18 B. L. B. 150 note 

Gossain Mungul Doss v. Roy Dhunput Singh 

25 W. B. 152 

54. ■ — Beng. Meg, Fill 

of 1819, s. 14 — Patni sale — Se-patni interest — Onus 
of proof as to requirements of Beg. VIII of 1819. 
Certain patnidars having defaulted, their patni right 
was put up for sale by the zamindar under Bengal 
Regulation VIII of 1819 and purchased by the 
defendants. The plaintiffs, being se-pafcnidars of a 
portion of the lands let out in patni, were, after the 
sale, dispossessed by the defendants. The se-p&tni- 
dars brought a suit against the defendants asking 
for possession of the mouzahs forming their se-patni, 
alleging that the notification of sale had not been 
duly served, and that the proceedings taken by the* 
zamindar were bad, as they were taken in the name 
of the last deceased holder of the patni. The zamin- 
dar was made a party to the suit, but no relief was 
asked against him. Held, that, notwithstanding; 
that the plaint questioned the validity of the sale, 
the suit was not one under s. 14 of the Regulation, 
no relief being claimed against the zamindar, and 
that the plaintiffs’ only remedy ^ was a suit under 
s. 14 of the Regulation to set aside the sale of the 
entire patni, Suresh Chandra Mukhopadhya 
v, Akkorx Sing . I. L. R. 20' Gale* 748; ; 

55. — Vagueness of specification 

and notice of sale — Act X of 1889, s, 194, Want 
of clearness in the specification of the arrears and 
costs for which a sale takes place or in the mode in : 
which the notice is published, is not m irregularity 
vitiating a sale for arrears of rent if fraud is absent, . 
Mahomed Ayenooddeen v. Kalis Doss Ch?mi)o ' 

, : ' - 

58. f — -• Absence dt one shareholder’s 

name from proceedings — Irregularity 'affmting 
validity of sale. 'Where a tenure was duly sold for 
arrears of rent under Act 1 X of 1859 and Iwng&l Act 
VJH of 1885, the absence, of a shareholders name 
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BALE FOB ABBEABS OF BEHT — conld. 

11. SETTING ASIDE SALE — contd. 

(c) Other Grounds — contd. 

from the proceedings did not as a matter of law 
invalidate the sale as against him. Doorbijoy 
Mabtogn v. Prithee Narain Singh 

14 W. B. 30 

57. - — Fixing date of sale — Era — 

Custom — Uniformity of practice. As regards the 
date fixed for sale and the era to be followed the 
intention of the Regulation was to lay down a 
uniform practice in each locality. Uniformity being 
the essential requirement, and the particular date 
only the form of enforcing regularity, a practice 
which has been established for a course of years and 
which is reasonable and convenient in itself is not 
liable to objection on a mere point of form. Pitam- 
ber Panda v. Damoodur Doss. Dassee v. Pitam- 
bur Panda . . . . 24 W. B. 129 

58. Era — Error in 

advertisement of date. According to Regulation 
VIII of 1819, the sale of a patni tenure for arrears of 
rent must take place on a day in the Bengali month 
of Jeyt. When a sale was advertised to take place 
on the 5th Jeyt 1269, which date was erroneously 
stated in the sale notice to correspond with Satur- 
day, May 17th, 1862, whereas the 5th Jeyt was in 
fact Sunday, May 18th, and the sale took place on 
Saturday, the 4th Jeyt, the sale was held to be 
illegal, in consequence of its not having taken place 
on the 5th Jeyt or any subsequent date to which 
it might have been adjourned after due notice. 
Becharam Mookerjee v. Issue Chunder Mooker- 
jee . . . . . W. B, 1884, 4 

59 . _ — i Change of date of sale —/Me 

not for full arrears — Fraud — Suit to set aside sale. 
In a suit to set aside a sale for arrears of rent due 
up to Aughran 1262, the plaintiff, who claimed 
under a deed of conditional sale, was held not 
entitled to a decree on the following grounds. The 
•change of date of sale from a holiday to the next 
advertised public sale day was not in this case such 
a postponement of the sale as to require any new 
distinct notification. A sale is not invalid because 
it is not for the full complete arrears due at the 
•end of the year ; it may take place at the end of 
the year for such arrears as may then he existing. 
No fraud or collusion was proved to justify the sale 
being set aside. Forbes v. Protab Singh Doogur 

7 W. B, 409 

00. — — Postponement of sale — Dis- 
cretion of Court. A sale in execution of a decree 
under Bengal Act VIII of 1869 can be postponed 
at the discretion of the Court only when the post- 
ponement is shown to promise benefit to the judg- 
ment-debtor, i.e., that it will put him in a position to 
satisfy the demand, or when an immediate sale 
would be likely to entail injury to him while a 
postponement would cause no serious prejudice to 
the decree-holder. Janokeenath Mookerjee v. 
Radha Mohot Chatterjee . 20 W. B. 130 


SALE FOB ABBEABS OF BEMT— contd. 

II. SETTING ASIDE SALE— contd. 

(c) Other Grounds — conoid. 

61. — Mad. Act V1U 

of 1865 (Rent Recovery Act), s. 33 — Adjournment 
for want of Udders to next day — Duty of officer con- 
ducting sale. A sale of land for arrears of rent 
under the provisions of the Rent Recovery Act 
having been advertised for a certain day was, owing 
to the absence of bidders on that day, adjourned 
and held on the day following by the officer 
empowered to sell. Held, that the sale was invalid. 
Palani v. Sivalinga . . I. L. B. 8 Mad. 8 

62. — Inadequacy of price— Ground 

for setting aside sale. Inadequacy of price is no 
ground for setting aside a sale regularly held for 
arrears of rent under the patni law. Mungazee 
Chaprassee v. Shtbo Soonduree 

21 W. B. 389 

63. — — — Irregularity not caused by 
act or omission of decree-holder— Act X of 
1859 , s. 104 — Damages. S. 104, Act X of 1859, does 
not enact that the decree-holder is to pay damages 
whenever it may be found that there has been an 
irregularity in publishing the sale processes, wholly , 
irrespective of the question whether such irregu- 
larity was caused by his acts or omissions. Ram- 
OHUNDER SURMAH ChUCKERBUTTY V. KaLEE 

Chunder Ringh . . . . 7 W. B. 307 

84. — — — - — Omission to tender before 
sale — Inclusion of irrecoverable charges. Where 
there is no tender before sale of the amount of rent 
due, a sale under Regulation VIII of 1819 cannot be 
set aside merely because some charges were inclu- 
ded which might not strictly be recoverable under 
the Regulation, where the zamindarin his petition 
clearly distinguished the amount due for rent from 
such charges. Pitamber Panda v. Damoodur 
D oss. Dassee v. Pitamber Panda 

24 W. B. 129 

85. Bights of purchaser — Land- 

lord having a mortgage of the holding — Transfer 
of Property Act {IV of 1882), s. 99. The sale of a 
holding in execution of a decree for rent obtained 
by a landlord, who also held a mortgage of the 
holding, is void, and the purchaser at the sale 
acquires no title against another mortgage© 1 of 
the holding, who has purchased it under a decree 
on his mortgage. Bheodeni Tewari v. Ram Saran 
Singh, 1. L. R. 26 Calc. 164, followed. Basiruddin 
v. Kailash Kamini Debi (1905) 

XIfcB.3SOale.-113 

(d) Re-Sale. 

66. Rent Recovery Act 

(Madras Act VIII of 1856), ss. 33, 39-— Sale of dis- 
trained property — Bid for one item sufficient to meet 
arrears of rent — Failure by bidder to complete pur- 
chase — Re-sale of item with others— Legality of sale 
— Satisfaction of arrears. A landholder distrained 
the property of a tenant and brought it to sale under 
s. 33 of the Rent Recovery Act (Madras), 1865} 

16 b 2 
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SALE FOR ARREARS OF RENT — concld* 

12. EFFECT OF SETTING ASIDE SALE— 
concld . 

aside : — Held, that the plaintiffs were entitled to a 
refund of the bonus, although they had not been 
dispossessed, but had simply reverted to their 
former position as dar-patnidars under the former 
patnidar. Tarachand Biswas v. Ram Go bind 
Chowdhey I. L. R. 4 Calc. 778 : 4 C. L. R. 20 

4. Indemnification for pay- 

ments of rent while sale existed — Beng. Reg. 
VIII of 1819, s. H , cl 1. Wher e a zamindar soils 
a patni tenure for arrears of rent and the sale is 
afterwards set aside, the purchaser can, under Re* 
gulation VIII of 1819, s. 14, cl. 1, require the 
Court to compel the zamindar to indemnify him on 
account of all payments of rent which he may 
have made, and if he does not do so, lie cannot set 
up his loss in answer to a liability which he has in- 
curred. Tabachand Biswas v. Nafar Ali Biswas 

1 C. L, R* 288 

5. y~ ; - ; • Position of holder of chaliar- 

patni — Sale — Under -tenure — Purchaser, liability 
of. The holder of a ehahar-patni, or other sub- 
ordinate tenure, whose tenure has been brought to- 
an end by the sale for arrears of rent, of a superior 
tenure on which his own was dependent, is, upon 
such sale being set aside, remitted to his previous 
position, and is entitled to recover possession of 
the land comprised in his ehahar-patni from the 
purchaser or any assignee of the purchaser at such 
sale, and he can do so notwithstanding that he him- 
self took a dar-patni, including the land ho had held 
as chahar-patnidar, from the purchaser at such sale, 
and that this dar-patni was afterwards sold in execu- 
tion of a decree against himself, and purchased at 
such last-mentioned sale by the person whom he 
seeks to evict on the strength of his original title- 
Sreenarain Bagchee v. Smith 

£1. L. R. 4 Calc. 807 : 4 C. L. R. 148 

Order for' refund of' pur- 
chase-money — Peng. Reg . VIII of 1819 — Notice 
of sale — Setting aside sale — Refund of purchase- 
money. If a^ patni is sold for arrears of rent with- 
out the notice required by Regulation VIII of 
1819, the sale is informal and can bo set aside,, 
notwithstanding the bond fides of the purchaser. 
Where such a sale was so set aside and, the lower' 
Appellate Court refused to make an order for 
refund of the purchase-money, the High Court in 
special appeal, and with reference to & ,14, cl. 1,’ of 
the Regulation, declared the purchaser entitled to 
a refund with interest. Mobaruck Ant v * Amber 
Ali * „ * . . . 21 W. R. 252 

7* — — Rights of auetion-prachaaer 

on sale being set aside— Interest on purchase- 
money— B^ng. Reg, VIII of 1819 * 4*. 14 * • t&dfer a» 
14 of Regulation VTII of 181% when a patni 
sale is set 8 side, the auction-purchaser is entitled; 
to, get back the purchase-money 'with- interest. 
Bejoy Ohand Mahatab v. Amecta Lal Mtorrjei? 

: L L. R* 27 Cede, SOB 


SALE FOR ARREARS OF RENT— contd. 
11. SETTING ASIDE SALE — concld. 

(d) Re-Sale — concld. 

when a bid was made for the first item, which was 
sufficient to satisfy the arrear. The bidder, how- 
ever, paid only a small portion on account of his 
bid, and failed to pay the balance, and the item 
was subsequently put up for sale again, with 
others, and purchased by the landholder. A suit 
was then brought to set aside the sale, when it was 
contended that, inasmuch as a bid equal to the 
amount of the arrear had been made for a portion 
of the property, the claim of the landholder had 
been satisfied, under s. 33 of the Rent Recovery 
Act, although the whole amount bid had not 
in fact been paid; also that a' subsequent sale 
of the rest of the tenant’s property was illegal, 
and that, the landholder’s proper remedy lay in 
taking proceedings against the defaulting pur- 
chaser. Held, that the contention could not be 
upheld. An arrear of rent is only satisfied by a sale 
when the amount hid is paid, till when the debt 
subsists. Held, further, that notice of the second 
sale was not necessary under s. 39 of the Rent Re- 
covery Act (Madras), 1865. Subrahmania Ayyar 
v. Rangapfa Kalakka Thola Udayar (1900) 

I. L. R. 24 Mad, 307 


12. EFFECT OF SETTING ASIDE SALE. 

1. Recovery of purchase -money 

— Decree for purchase-money — Execution— fresh 
suit — Interest on deposit. In a suit to set aside the 
sale of a patni tenure, where a purchaser is made a 
cg “ defendant under s. 14, Regulation VIII of 1819, 
and it is decreed that the purchaser may recover the 
purchase-money from the zamindar defendant 
Held, that the purchaser may proceed in execution 
without a fresh suit. If the purchase-money of a 
patni is in deposit in the Collectorate, and the zamin- 
dar, judgment-debtor, fails to assist the judgment- 
creditor in recovering his dues, he is liable for in- 
terest on the entire sum. Preolall Gossain v. 
Gyan Tdbttnginee Dossia , 13 W, R. 181 

2. _ — _ — . Sale where no 

patni tenure exists. Held, by Jackson, J. (Mookeb- 
jee, J., dubitante), that a zamindar who puts up for 
sale a patni under Regulation VIII of 1819, guaran- 
tees to the purchaser that there are some lands 
appertaining to the patni, and if it turns out that 
there are no such lands (that there is in fact no such 
patni), the purchaser will be entitled to recover his 
purchase-money. Khelttt Chnndeb Ghose v. 
JCishen Gobind Deb * . 16 W. R. 128 

8. - Refund of bonus paid to 

purchaser on bis purchase — Lease, construe - 
tion of — Landlord and tenant — Failure of considera- 
tiorw—Sdk set aside. The defendants, 

after purchasing a patfii talukh at an auction sale for 
arrears of rent under Regulation VTII of 1819, 

a bonus of R 1,1 99- 
The Hvo years afterwards set 
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Col. 
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— suit to set aside — 

See Co - sharers — Suit by Co-sharers 
with Respect to the Joint Property 
— Possession . 7 B. Xi. R. Ap. 42 

See Court-eees Act (VII of 1870), Sch. 
II, Art. 17, cl. 3 . 6 C. W. XL 157 

See Partition — Miscellaneous Cases. 

5 B. I* R. 185 


1. Right to Sell . . . 

2. Protected Tenures 

3. Sale of Share of Estate 

4. Incumbrances — 

(a) Generally . 

(b) Act I of 1845 . : . ... . 

\c) Bengal Regulation XI oe 
1822. . . .. # ■; 

(d) Act XI of 1859 . . 

(e) Madras Act II of 1864 . 

(/) Bengal Act VII of 1868 

(g) N.-W. P. Land Revenue Act 

•5. Purchasers, Rights and Liabil 

ITIES OF ... 

'6. Deposit to Stay Sale . 

7. Sale-proceeds 
,8. Setting aside Sale — 

(a) Irregularity . 

(h) Other Grounds . 

(c) Parties 

9. Miscellaneous Cases . 

See Act XI of 1859. 

See Act XI of 1859, s. 5. 

12 33. I*. R. 297 
I. Xi. R. 13 Gale. 208 

See Benami Transaction — Certified 
Purchasers — Acts XII of 1841, I of 
1845, AND XI OF 1859. 

See Bengal Rent Act (X of 1859). 

See Bombay Land Revenue Act, s. 56. 

I. L. R, 15 Rom. 67 

See Jurisdiction. 

I. X,. R. 31 Calc. 987 

See Limitation 
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1. RIGHT TO SELL. 

1. — Right of Government. When- 

ever the land revenue is in arrear, Government is 
entitled to sell the land and to realize its due, 
whoever is the defaulter. Balkrishna Vasudev 
v. Madhavrav Nabayan . I. Xi. R. 5 Bom. 78 

O, ' • A np*- 

Begs. XIV of 1793 and VII of 1799— Beng. Beg ' V 
of 1812 . By Regulations XIV of 1793 and VII of 
1799 the Governor General in Council may order a 
sale for arrears of a monthly instalment of revenue 
before the close of the year : but in order to warrant 
that Act, there must be an arrear of a previous 
year or of a monthly instalment. The existence of 
a written engagement or kistbandi is not a condition 
precedent to the right to enforce the payment of the 
revenue by monthly instalments, provided the 
monthly instalments be fixed and determined. By 
Regulation V of 1812, if there he an arrear of the 
annual assessment, or of a fixed monthly kist or 
instalment of that assessment, unpaid on the first 
day of the following month, the Governor General 
in Council may order a sale, and the Board of 
Revenue may direct the whole estate of the de- 
faulting zamindar to be sold. When the monthly 
instalments are fixed and determined, the Govern- 
ment docs not forego the right of selling the. 
zamindari on default being made in payment of 
these instalments, by taking a bond from sureties 
by which the estates of the sureties also were ren- 
dered liable for the payment. Kirt Chunder 
Roy v. Government 

5 W. R. P. a 41 : 1 Moo. I. A. 883 

3. — Revenue Sale Law 

( Act XI of 1859), sale under — Kists fixed by the 
Board of Revenue — Default of 'payment of one kist — 
Proprietor of estate , if entitled to pay the whole demand 
on the date fixed for the last hist An estate was sold 
for arrears of a few rupees, which amount was in 
arrear on the 12th January of a certain year, the 
date fixed by the Board of Revenue for one of the 
kists for the payment of revenue. It was contended 
that the proprietor was entitled to make the pay- 
ment on the 28th of March, which was fixed as the 
date for the last kist, and that the sale could not 
take place for default of payment on the 12th Janu- 
ary. Held, that the plainti it was not entitled to pay 
the whole demand of one year on the 28th of March, 
and the Revenue authorities had every right to sell 
the estate. Kali Prosunno Bose t?. Krishna 
Chandra (1903) . . 7 C. W. -XST. 570 


11236 

11242 

11247 


11248 

11256 

11266 


11266 


I. L. R. 26 All. 4 

See Limitation Act, 1877, ss. 2, 10, 28. 

I. L. R. 31 Calc. 314 

See Madras Revenue Recovery Act 
(Mad. Act II of 1864). 

See Mortgage-lien. 

X. Xi. R. 32 Calc. 283 

See Previous Holder. 

X. I*. R. 31 Calc, 901 

See Revenue Sale Law (Act XI of 
1859). 

See Right of Suit— -Revenue, Sale for 
Arrears of. ■■ ■ 

See Sale in Execution of Decree- 
Mortgaged Property. 

X. Xi„ R. 25 All. 371 
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BAUD FOB ARREARS OP REVENUE — * 

contd i 

^ 2, PROTECTED TENURES—cw^. 

for arrears of revenue, of an estate in the Sunder- 
bunds in which the defendant was holder of a 
mokurari maurasi jungleburi tenure, under which 
he was to clear away the jungle and then to culti- 
vate the land with paddy. In a suit after notice 
to quit to eject the defendant, and obtain posses- 
sion of the land, or to have the defendant’s tenure 
annulled : — Held, that the defendant’s tenure was 
not protected as being one of “ lands whereon 
plantations have been made ” within the meaning 
of s. 52 of Act XI of 1859. Bholanath Bandyo- 

PADHYA V. UMACHURN BaNDYGPADHYA. UmA» 

CHURN Bandyopadhya v. Bholanath Bandyo- 
pa'dhya . . . I. Xu B. 14 Calc. 440 

6. — — Garden and homestead land' 

with tanks. Where a party had occupied land 
for about forty years under a howia lease, and had 
made tanks, gardens, and homesteads, he was held 
to be protected under Act XI of 1859, s, 37* 
Grish Chttndeb Banerjee v. Gunga Doorga 

25 W. B. 60 

7. •— Protection from 

effect of sale — Land planted as garden . — A land- 
lord cannot, by planting a garden in any portion of 
his estate, become, quoad such plantation, Ins own 
raiyat, so as to bring the land so planted under the 
protection of Act XI of 1859, s. 37, in the event of 
his estate being sold for arrears of revenue. Boor. 

Chand Jha v. Luthoo Moodee . 23 "W\ B, 387 

8. - - Garden land — 

Under -tenure— Avoidance of tenure i. Leases of lands 
which may not have been expressly leased for the 
purpose of making gardens thereon, but on which 
gardens have subsequently been made, are, under 
the provisions of Act XI of 1859, s, 37, cl. 4, pro- 
tected from avoidance by a revenue auction-pur- 
chaser. Ggbind Chundra Sen v. Joy Chundra 
Dass . . . I.X. B. 12 Calc. 327 

9 . — — ~ — — 'Permanent struct 

hires and improvements — Suit to avoid incumbrances. 
In a suit to void an under-tenure by the purchasers 
at an auction-sale for arrears of Government re- 
venue, the defendants contended that the ten urn 
was created prior to the permanent settlement, and 
that some portion of the lands comprised in it were 
covered with permanent structures and improve- 
ments, and that accordingly it was protected under 
exceptions 1 and 4 to s. 37 of Act XI of 1 859 ; but 
the lower Court gave a decree to the plaintiffs and 
annulled the under-tenure. Held, by White, J n , 
that, notwithstanding a party may fail to show that 
his tenure was created prior to the permanent settle- 
ment, yet he is entitled to the benefit of %e 4th 
exception in respect of any permanent* structures 
that may be upon his holding, Shago Birm: m 
Ram Kant Roy Chowdhey ~ 

I* X, R, S Calc. 293. 

10. — •* — — . Under -tenure- 

holders— Maiyats, rights of — Improvements on land . 

A person holding land which is not '‘protected 


2. PROTECTED TENURES. 

1. — - Apt XI of 1859, s. 37 — Power 

of purchaser to avoid incumbrances — Might of occu- 
pancy . The title of a purchaser at a sale for arrears 
of Government revenue, to void an under-tenure 
and eject the tenant, will depend upon whether the 
tenure is protected under any of the clauses of s. 
37 of Act XI of 1859, and whether the tenant has a 
right of occupancy. If the tenant can prove such a 
right, he cannot be objected under s. 37. Sheo 
P tTBSHtrN Singh v. Rajendro Kishore Singh 

12 W. B. 123 

2. — ~ — — _ Eight of trans- 

feree of purchaser at sale for arrears of revenue . 
The rights which are conferred upon a purchaser at 
a sale for arrears of revenue under Act XI of 1859, 
e. 37, are capable of being transferred to another 
person* if the transfer follows immediately upon the 
sale or within a reasonable time thereafter. Koy- 
lash Ohunder Butt v. Jubttr Ali . 22 W. B. 29 

3. — — i — Eight of purchaser 

to avoid under-tenure. When a patni granted by 
a Hindu widow, though, in appearance a duly 
registered tenure falling within the 3rd exception of 
s. 37, Act XT of 1859, was in reality a fraud which 
the owner or reversioner might have avoided 
Held, that a revenue sale passes the right of avoid- 
ing it to the auction-purchaser. Ram Chunder 
CHtrCKEBBHTTY V. KASHINATH MOITBO 

W. B. 1864, 66 

4. i Suit by purchaser 

to avoid under-tenure — Beng. Act VIII of 3865 , s. 
pi — Resident and hereditary cultivator . A certain 
chur having been converted into two estates pay- 
ing Government revenue, the plaintiffs became the 
purchasers of one of these estates at a sale for 
arrears of revenue and of a howia lease of the 
other at an auction-sale for arrears of rent, and 
brought a suit, in virtue of s. 37 of Act XI of 1859 
and s. 16 of Bengal Act VIII of 1865, to avoid the 
tenures of the defendants, who held, in shikmi 
talukhdari and ho wladari tenure, lands appertaining 
to both estates. The defendants admitted the 
alleged nature of their holdings, but claimed exemp- 
tion from eviction on the ground that their ancestor, 
more than twelve years before, had cleared and 
cultivated the land and built a house thereon, and 
that since his death they themselves had continued 
to cultivate the land and reside upon it. The lower 
Courts having found that the defendants were 
hereditary and resident cultivators, it was held 
that the defendants were entitled to the benefit of 
the proviso in a. 16 of Bengal Act VIII of 1865, 
the,, words of that proviso being wide enough to 

resident and hereditary cultivator . ■ 
<?f his denomination. Mahomed 
Assanoollah Chowdhey v. Shanshie Ali 

, A Yu: 4 0, X, B. 165 

1 & ' 52 — Plantation.— The plaintiff 

-was • the purchaser at a sale under Act XI 
of 1859 by the Collector of the 24-Pergunnas 
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SALE F OB ARREARS OP REVENUE- 
conld , 

2. PROTECTED TENURES — concld. 

from the operation of s. 37 of Act XI of 1859 by any 
of the first three exceptions is yet entitled to the 
benefit of the 4th exception in respect of any of 
the items mentioned therein which may have been 
established on the land ; and there is nothing in the 
words of the exception confining the benefit of it to 
tenure or under-tenure-holders, and excluding the 
raiyats from it. JBhago Bibee v. Ramkant Roy 
Chowdhry , 1. L. R. 3 Calc. 293 , followed. The 
benefit of the 4th exception to s. 37, Act XI of 1859, 
must he limited to improvements effected bond fide 
and to permanent buildings erected before the reve- 
nue sales, and should not be conceded to anything 
subsequently constructed, or which appears to have 
been constructed merely for the purpose of defeat- 
ing the rights of an auction-purchaser. Subject 
to this reservation, it does not matter whether the 
improvements have been effected by the present 
holder or by some previous occupier. Ajgur Ali 
v. Asmijt Ali 

I. X,. B. 8 Gale. 110 : 10 C. X. B. 87 


11 . 


Lease of tank 
-A lease of tank without 


without surrounding land.- 
any portion of the surrounding land is not protected 
under cl. 4, s. 37, of Act XI of 1859, as it is not, 
within the meaning of that clause, a lease of land 
whereon a tank had been excavated. Ajgur Ali v. 
AsmutAli , 1. L. R. 8 Calc. 110, referred to. Asmat 
Ali v. Hasmat Khan . . 2C. W. H. 412 


12 . 


M 


Ejectment - — 


Dwelling-house , tanks, and trees. The plaintiffs, 
purchasers at a revenue sale, sought to eject the 
defendant from a piece of land measuring a little 
over one bigha. The defendant pleaded that he had 
his dwelling-houses, tank, and trees on the holding. 
It was found that the dwelling-houses consisted of 
certain huts, and that the so-called tank was some 
two or three cubits in extent. » As to the trees, there 
was no finding that there was anything in the shape 
of a plantation or garden- Held, that a dwelling- 
house, to he exempted under s. 37 of Act XI of 1859, 
must be a dwelling-house of a permanent character, 
and mere huts would not come within that descrip- 
tion. That upon the findings no cause had been 
made out for exemption of any portion, of the 
land. Makar Ali v. Shyama Charan Das 

8C.¥. 212 


3. SALE OF SHARE OF ESTATE. 

Separation of estate — Act 


XI of 1859 , ss. 10, 11, and 37 — <£ Shares ” of an es- 
tate. The portion of an estate for which a separate 
account is opened under ss. 10 and 11 of Act XI 
of 1859 and the portion from which it is separated 
are equally “ shares” within the meaning of s. 10. 
The latter (though it may for convenience sake be 
termed the parent estate) cannot be considered an 
entire estate within the meaning of s. 37, but is still 
a share and liable to all the incidents of a share* 
Monohlfb Moqkerjee v. Hubomohun Mookerjee 

1W. B. 27 


SAXE FOB ABREABS OF REVENUE - 
contd . 

3. SALE OF SHARE OF ESTATE — contd. 


2 . 


Act XI of 1859 


s. 13 — Application for separate account without order 
j of Collector. S. 13, Act XI of 1859, does not say 
j that when an application has been made for a sepa- 
f rate account, but when a Collector shall have ordered 
; a separate account, that he is to put up to sale only 
j the share in respect of which an arrear of revenue 
may be due. An order setting aside the sale as to 
j the plaintiff’s share therefore reversed on appeal. 
! Rajendeo Kishore Narain Singh v. Doobga 
Koonwab .... 7 W. B. 154 


a 


Act XI of 1859 , 


s. 11 — Share of estate. A sharer of a joint talukh. 
whose share consists of a specific portion of land 
can obtain protection from a sale for arrears of re- 
venue only under s. 11, Act XI of 1859 : non-registry 
of the talukh as a shikmi talukh under that Act will 
not preclude any person thinking himself wronged 
by such registry from suing for the cancelment of the 
same. Gour Chunder Goopto v. Taba Monee 

6 W. B. 217 


4. 


Act XI of 1859, 


s . 11 — Separation of shares. The proprietors of a 
certain lot having obtained a separation of their 
shares under s. II of Act XI of 1859, there remained 
| one share (comprising one village and one-third of 
j three other villages) which was sold for arrears of 
S revenue, and purchased by W. Of this share W 
j sold one village to F, who agreed to pay a certain 
; sum as his share of the Government jumma, and then 
| applied to the Collector to open a separate account 
j at the rate which had ben agreed upon. The share- 
holders having objected, the Collector referred the 
parties to the Civil Court under s. 12. P then 
brought a suit in the Civil Court for a separate 
account. Held, that there was no legal objection 
to plaintiff having his separate share opened at the 
rate he mentioned, even if the jumma on the share 
which remained in W’s possession was excessive ; 
for if the whole estate were put up to sale for arrears 
on account of that remaining share, the other 
shareholders could always protect themselves by 
paying the sum due. Roobno Chttneer Banerjee 
v . Ram Kanaye Ghose . . 12 W. R. 248 


5. 


Act XI of 1859, 


ss. 10, 11, and 13 — Separation of shares— -Suit 
purchaser at private sale for possession of specific share. 
The proprietors of a joint mehal, the jumma of 
which had been partitioned under s. 10, Act XI of 
1859, were in possession of specific shares under 
a private arrangement among themselves, but had 
not obtained separation of shares under s. II One 
of the proprietors sold his share to the plaintiff and 
the shares of two other proprietors who made default 
in payment of the revenue were sold under s. 13, Act 
XI of 1859, and purchased by the defendants. In a 
suit for exclusive possession of the share purchased 
by the plaintiff: — Held, that the defendants acquired 
by their purchase an interest in the property as an 
undivided estate, and the plaintiff was not entitled 
as against them to have exclusive possession of any 
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SALE FOB ARREARS OF REVENTJE-- 

conicU 

3. SALE OF SHARE OF ESTATE — eoncld. 

s. 6 of Act XI of 1859, but merely described it as 
the residue, and stated the amount of the revenue of 
the entire estate and that of the share to be sold 
Held, that, as the amount of revenue would not 
correspond with an aliquot share of the lands in 
the estate, the sale notification was insufficient and 
the non-specification was a material irregularity. 
Ram Narain Koer v. Mdhdbir Pershad Singh , I. L. 
R. 13 Calc. 208 ; DU Chand Mahto v. Raij Nath 
Singh , 8 C. W. N. 337 ; Ismail Khan v. Abdul Aziz 
Khan , I. L. R. 32 Calc . 509, distinguished. Armada 
Charan Muhhuti v. Kishori Mohon Rai, 2 C. W. N. 
479 ; Hem Chandra Chowdhry v. Sarat Kamini 
Dasya, 6 C. W. N. 526 , followed. The question 
whether the relation of cause and effect between an 
irregularity and a substantial injury is proved is 
essentially one of fact. The connection must be 
established by evidence. The presumption of cause 
and effect from circumstances irrespective of direct 
evidence may occasionally be so violent as to ex- 
clude the hypothesis of any other cause and may 
thus be prima facie proof. Saadaiamand Khan v. 
Phul Kumar , I. L. R. 20 All 412 , referred to. 
Nibaran Chandra Chowdhry v. Chiranjir Pra- 
sad “[Rose (1905) . I. Ii. R. 32 Calc. 542 

9 C. W. 3ST. 487 


: SALES FOB ARREARS OF RE'VEHUE — 

.contd. 

3. SALE OF SHARE OF ESTATE — contd. 

specific share. Gunoadeen Misser v. Kheeroo 
Mtjndul . 14 B. E. R. 170 : 22 W. R. 448 

0. Sale for arrears 

of revenue— Separate shares , sale of — Notification of 
sale — Specification of shares — Material irregularity 
— Proof of substantial injury resulting — Act XI of 
1859 , ss . 6, 10, 33. Act XI of 1859 requires 
that the estate or share to be sold must be specified ; 
the question whether in any particular case the 
notification sufficiently specifies it, must depend 
upon the term of the notification. The connection 
between an irregularity in publishing or conducting 
a sale under Act XI of 1859 and the inadequacy of 
price must be established by evidence ; the amount 
or nature of the evidence required in any case must 
depend upon its own circumstances. Ismail Khan 
v. Abdul Aziz Khan (1905) 

IF, R. 32 Gale. 502 
s.e. 9 C. W. 343 

7. — — : Separate shares , 

sale of— Notification of sale — Specification of share — 
Residue — Setting aside sale — Material irregularity — 
Substantial injury resulting , proof of — Act XI of 
1859 , ss. 6 , 10, 33. The non-specification in a 
notification under s. 6 of Act XI of 1859 of the 
exact share to be sold in a case where separate ac- 
counts had been opened under s. 10 of the Act, is 
not a material irregularity, if the notification was 
sufficient to give notice to an intending purchaser 
as to what was about to be sold. Ram Narain 
Keor v. Mahabir Pershad Singh, L L. R. 13 Calc. 208, 
followed. Where there is no evidence, direct or 
otherwise, on which the relation of cause and effect 
between a material irregularity and an inadequacy 
of price coud be held to be established, it cannot, 
under the provisions of s. 33 of Act XI of 1859, 
be inferred that the one was due to the other. 
Per Bambini, J . — Semble : Such relation must be 
proved by direct evidence. Macnaghten v. Mahabir 
Pershad Singh, I. L. R. 9 Calc. 656 : L. R. 10 I. A. 
25 ; Arunachellam v. Arunchellam , I. L. R. 12 Mad. 
19 : L. R. 15 I. A. 171 ; Tasadduh Rasul Khan v. 
Ahmad Husain, I. L. R. 21 Calc. 66 : L. R. 201. A. 
176 , referred to. Per Mitra, J. — It is open to a 


4. INCUMBRANCES, 


(a) Generally. 

1* Limit of power to avoid 

incumbrances — Act XI of 1859, s. 11— Pur- 
chaser of entire estate. The power of a purchaser 
at a revenue, sale to annul all incumbrances is 
limited to purchasers of entire estates. Kalidass 
Ghose v. Chandra Mohini Dassi . 8 W. R. 08 

Madhub Chunder Chowdhry v. Promotho- 
nath Roy . .,/■ i . . 20 W. R. 204 


(b) Act I or 1845. 

2. — — Object of Act — Fraudulent pur- 

chaser— Sale by mortgagee. Act I of 1845 was not 
designed to protect a fraudulent purchaser as to 
the question whether a plaintiff could in point of law 
insist, notwithstanding an auction-sale for arrears 
of revenue, that as against him the sale ought to 
be viewed as a private sale. Held, that, under the 
circumstances, — a fraudulent devise to bring, about 
the same being alleged,— the sale must be considered 
a private sale. The exception that a fraudulent 
purchaser at an auction-sale by a mortgagee will 
not defeat the equity of redemption, is an exception , 
to the rule that a sale for arrears of revenue gives 
a title against all the world. Sidhee Nxjzvb Ally 
Khan v. Ojoodhyaram Khan 

10 Moo, I. A. 640 ; 6 W. R. P. C, 83 

3. - — Right to avoid incum- 
brances — Might of purchaser. Quaere: Whether 
the auction-purchaser under Act! of 1845, 'at a sale 
for arrears of revenue, was entitled to take toe of all 


liK-ht: 
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SALE FOR ARREARS OF REVENUE— 

contd . 

4. INCUMBRANCES — contd. 

(b) Act I of 1845 — conoid. 

incumbrances created by tbe defaulting proprietor. 
JUGGODESHURY DOSSIA V. UMACHARAN ROY 

7W. R. 237 

4. , Bight of auction- 

purchaser — Act 1 of 184:5 , s . 26. An auction-pur- 
chaser of a zamindari at a sale for arrears of revenue 
is not entitled, under s. 26, Act I of 1845, to eject a 
holder of a lakhiraji tenure though held under an 
invalid title. Doorga Pershad Chowdhry v. 
Rajendur Narain Roy . 2 Hay 121 

5. — Agreement "by 

former owner as to division of chur — Act 1 of 1845 , 
s. 26. A purchaser at a sale for arrears of Govern- 
ment revenue, suing to establish his right to chur 
lands which had accreted to the purchased estate, is 
not bound by an agreement entered into by the prior 
owner with the owners of the adjoining estate to 
divide the chur equally ; such an agreement is an 
alienation of, or incumbrance on, the purchased 
estate, and therefore, under s. 26 of Act I of 1845, 
void as against the purchaser ( dissentiante Camp- 
bell, J.). But per Norman, J., and Campbell, 
J., it would seem that purchasers under any of the 
sale laws since Act XII of 1841 may be bound by 
a decree in a boundary suit against the prior owner. 
Boykuntnath Chatterjee v. Ameeroonissa 
Khatoon 2W. R. 191 

6. Act I of 1845 , 

s. 26~—Mokurari tenant in Benares , right of. S. 26 
of Act I of 1845, which enables auction-purchasers 
at sales for arrears of revenue to eject tenants 
in the province of Benares, was by s. 1 of Act X of 
1859 made subject to the modifications contained 
in the latter Act. Therefore, notwithstanding a 
sale by auction for arrears of revenue, a mokurari 
tenant in the province of Benares is entitled to 
receive a pottah at the fixed rent theretofore paid by 
him. Monro v. Baluck Singh 

II. W. 153; Ed. 1873,235 

7. - Act I of 1845 , 

s* 26, cl 3 — Purchaser’s right to evict — Khodkast 
kadimee raiyat Possession as a khodkast kadimee 
raiyat having a right of occupancy (but not merely 
as a khodkast raiyat for twelve years) barred an 
auction-purchaser’s right of eviction under cl. 3, s. 
26, Act I of 1 845. Lotf Ali Khan v. Kashee Btal 

a -U- — — — — - Ad I of 1845 , 

s. 26 — Embankments . Embankments are not in- 
•cumbrances liable to be extinguished under s.26. Act 
I of 1845, which refers only to tenures and leases. 
-Collector of 24-Pergunnahs v. Joynarain Bose 
l lndL Jnr. O. S. 101 


SALE FOR ARREARS OF REVENUE 

contd. 

4. INCUMBRANCE S — contd. 

(c) Bengal Regulation XX of 1822 — contd. 
arrears of revenue under Regulation XI of IS22, it 
was purchased by Government and the Government 
as landlord raised the rents throughout the property. 
Held , that the revenue sale cancelled all former 
arrangements entered into intermediately by the 
former proprietors, and that the fresh settlement 
made by Government with the present proprietors 
would not restore former arrangements and rates 
because they happen to be the heirs of the former 
proprietors. Gangamonee v. Luteefoonissa 
Chowlhrain . - . 7W. R. 196 

10. - Right to cancel tamkh&ari 

tenure — Settlement — Right to eject. The Govern- 
ment purchased the zamindari rights in a pergun- 
nah, under Regulation XI of 1822 at a sale for 
arrears of Government revenue, and re-settled one 
of the talukhs in the pergunnah (which talukh had 
been created subsequently to the decennial settle- 
ment) with the plaintiffs as talukhdars. Subse- 
quently and after the terms for which they had re- 
settled with, the plaintiffs had expired, the Govern- 
ment sold tkeir zamindari rights to the defendant, 
who ejected the plaintiffs. In a suit to recover pos- 
session, — Held, that it was the intention of Govern- 
ment to retain talukhdars in possession of their 
lands during the subsistence of tbeir tenures subject 
to the condition of having their rents enhanced 
according to the pergunnah rates ; and as in this 
case the proceedings which were taken by the 
Government showed that they did not cancel the 
plaintiffs’ tenure, the defendant who purchased 
from the Government could not eject the plaintiffs, 
who were entitled to retain possession, subject to a 
liability to enhancement. Under the sale law as it 
existed before 1S22, a talukhdar could not be dis- 
possessed at the will of the purchaser ; he was at 
most liable to pay the full pergunnah rate, and could 
only be ejected after refusal to pay the enhanced 
rate ; but under Regulation XI of 1822, dependent 
talukhs created subsequent to the decennial settle- 
ment were liable to be wholly avoided and annulled 
at the option of the purchaser at a sale for arrears 
of Government revenue, unless they fell within the 
class contemplated by the 32nd section of that Re- 
gulation. Where an auction-purchaser, under Re- 
gulation XI of 1822, intends to cancel a talukhdari 
tenure (a power which he might or might not exer- 
cise), he must take some clear step to declare the 
avoidance or cancellation of the tenure. Assanogl- 
lah v. Obhoy Churn Roy 

13 W. R. F. C, 24 : 13 Moo. Z A. 317 

I 'll. 

lotion by Government as auction-purchaser — Exer- 
cise of power of cancellation. Where the Privy 
Council, in the case of AssmiooUa v. Obhoy Churn 
Boy, 13 Moo. I . A. 317 , recongizing that the 
Government had, as the auction-purchaser at a 
sale for arrears of revenue, the option of cancelling 
and avoiding the talukhdari tenure in that case, 
ruled that it was incumbent on Government to 


C';) V (ip) : ; vB^4^VR»uMtion; ; XI OF ; 1822. 

9. — Right; to alter arrangements 

to rent — Purchase by Government — Position 
of old proprietors. An estate having been, sold for 
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mia, also, tnat me indulgence m 15 . Eight of ejeetment-B^. 

t0 .*“?"• P««hased R x/ o/ j 822-Under.temires-Righl to impeach 
tenures created ^ The right to impeach a sale of lands for a» 
on XI of 182- had informed person rears of Government revenue extends not onlv to 
rts -were liable to be cancelled by a the defaulti g pr 0 p r ietor, but to derivative holders 
an auction-sale for airears of re- | rader him . ^ ^ j Regulation XI of 1S22 , 

BOODDEENMAHOMnO^SANIOOLLAH. . ^ ^ und J. le!lses \ re es l inguished by a Gov- 

t!. Aftaboodd Ei H 045 i emment sale of the proprietor’s lands for arrears 

I of revenue, and an auction-purchaser takes the lands 
- — ~ Eight of Government to j clear of all -under-tenures. At a sale by Govern- 
ces— Evidence of cancellation — Pre- ment for arrears of revenue, the Government be- 

rough on the sale of a zamindari for j came purchasers, and afterwards granted a lease 
mue the Government has the right to of the lands for a term of years, and put their 
ier-tenures not specially protected, j leases into possession. At the time of the sale the 
)e taken for granted that the Govern- lands were subject to an istemrari lease. No suit 
reed its extreme rights and even where j was brought to reverse the sale, but the Govern- 
ovemment to do so is asserted, in the ment some time afterwards, in consequence of 
proceedings, it is a matter which has doubts as to the legality of the sale, offered to give 
upon evidence, whether, having as- up their rights under the sale, and to restore the 
it, the Government afterwards act- lands to the original jjroprietors, subject to the 
it. Tbilochun Chitckebbutty v. recognition of the claims of their lessees. This 
t CHtrcKERBtTTTY. Komoea Kant j offer resulted in an arrangement between the Gov- 
y i\ Nttrbo Singho Singh ; emment, the original proprietors, and the Govom- 

25 W. E. 530 J ment lessees, and eventually the original proprie- 

— — - — Evidence of can - tors upheld the lease to the Government lessees to 

element — Eight to eject incum- ■ a part of the lands called the Jungle Mehal for a 
ere at an auction -sale for arrears of j term of years at a reduced rent. In a suit by the 
ovemment becomes the purchaser of ; istemrari lessee for possession : — Held (reversing 
and afterwards makes a settlement ! the decree of the Sudder Court), that by Bengal 
er proprietors of the under-tenures, ! Regulation XI of 1822, s. 30, the istemrari lease 
whether or not the Government can- I was determined by the sale for Government arrears, 
ler- tenures existing at the time of j and that the arrangement by which the lands were 
3 to be decided solely according to | restored to the proprietors, subject to the rights of 
le proceedings taken by the Collector | the Government lessees, was in the nature of a 
It is a mistake to suppose that their j compromise, and not such an unconditional ro- 
be Privy Council in the case of As - storation as amounted to a reversal of the sale, 
Obhoy Churn Eoy, 13 Moo. I. A. and the consequent revival of the istemrari lease. 

P. (J. 24 , intended to lay down a Aliier ; If a suit had been brought and a decree 
sording to which all questions of this : made for reversal of the sale* Watson v. Sbke- 
essarily 'fa be decided. Shook Deb ! hunt Lal Khan . . * 5 Moo.X'Ju '44X 

awe * . 2 0, I* B. 13 ; 

Persuad Chuck erbutty v. Beni : (d) Act X£ of 1850, 

tBXTTTY . . 2C.1.B. 216 16. ___takb.irajd.ars — Bang. Meg. VII 

— Eight of purchasers— -Tender of 1822 , s. 10 , ck, 7 and 8 — Arrangement by Com- 
remnm by defaulter's mortgagee — mission er for payment of revenue — Payment by all 
lector. The purchaser at a revenue through principal proprietor. In a suit for eject- 
fault of the payment of assessment, ment ml khas possession by an auction purchaser 
incumbrances, although the revenue make Act XI of 1859 the defendants ’ ease was that 
thout otherwise depriving the de- after resumption of their lakliiraj if wore a settle- 
glit of occupancy, under s. St? of the ment had been made- under Regulation VII of 1822 
v Act, I of 1865, have ^ onlyjsold his with the principal proprietor ; and by that settle- 
S. interest. AIM Gani u Krhhnaji ment it was arranged that the Government revenue 
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SALE FOB "ABBE AES OF BEVEUSTUE — - 

contd •• 

4. f* INCUMBRANCES — contd. 

(d) Act XI of 1859 — contd. 

10. — Suit to annul 

under -tenures- — Right to eject. When an. auction- 
purchaser at a sale for arrears of revenue creates a 
patni, he cannot sue to annul an under-tenure 
within that patni, as his whole power under Act 
XI of 1859 passes to the patnidar, who alone can 
institute such a suit. In such a case the patnidar ’s 
competency to sue is not affected by the fact of his 
being a tenant of only a portion of the estate, 
provided that portion contains the tenure which 
is sought to be resumed. A patnidar, under such 
circumstances, though he may recover rent, is not 
entitled to eject an under-tenant who had been 
allowed to dig a tank and remain in possession un- 
disturbed by the former proprietor for a long 
period (say upwards of thirty years), and who 
must therefore be assumed to have held with 
the acquiescence of the former proprietor, such ac- 
quiescence being equivalent to a lease. Sreemttnt 
Ram Dev v. Kookoor Chand . 15 W. B. 481 

20. Land subject to 

mortgage . Where land in the possession of a mort- 
gagee is sold by the mamlatdars for arrears of Gov- 
ernment land revenue,: — Held, that, as the land 
revenue is the paramount charge on the land, 
whoever derives title from the occupant takes it 
subject to that charge; and that therefore the 
purchaser at the sale was entitled to the land free 
from any mortgage lien. Arbur Cani v. Krish- 
naji Bhikaji . . . . 10 Bom. 418 

21. — — Hi gilt acquired by pur- 

chasers — Act XI of 1859, ss. 11, 13, 51— Sale of 
share of zamindari . A, in exchange for his lakhi- 
raj land, obtained in 1791 from his zamindar 441 
bighas of mal land, which zamindar thereupon 
created rent-free. The zamindar fell into arrears, 
and the zamindari was sold. Subsequently, three 
persons, who had become owners of the zamindari, 
applied to the Collector under s. 11, Act XI of 1859, 
and the Collector opened separate accounts with 
each of them for the revenue of their respective 
shares. The revenue due from one of them fell 
into arrears, and his share, which included the 441 
bighas, was sold under s. 13, and purchased by 
the plaintiff, who now sued the descendants of A 
to recover possession. Held, that a sale of a share of 
a zamindari under s. 13, Act XI of 1859, does not 
convey to the purchaser the share free from all 
incumbrances created by the former zamindar, 
but he acquires the share, as laid down in s. 54, 
subject to all incumbrances. Basin ath Koowar, 
v. Dankttrehari Chowdhky 

3 B. X». R m A. C„ 448 

s.c. Kasheenath Koonwar v. Bunko Behareb 
Cho worry . . 1 . ■ . , 12 W. B. 440 

22. Act XI of 1859 , 

s. 32 — Right of 'purchaser to ’ eject holders of hoivla 
and nim-howla tenures . Where certain howla and 
nim-howla tenures were never set aside by the 
Revenue Settlement or Revenue Commissioner’s. 


4. IN CUMBR ANCES — contd. 


(d) Act XI of 1859 — contd. 

payable by all the proprietors, the defendants 
among them, was to be paid through the principal 
proprietor, and that the defendants were to hold 
perpetual possession as shikmidars, and that their 
" rights should be reserved intact. Held , that the 
possession of the defendants as lakhirajdars could 
not be disturbed as long as they paid the revenue 
assessed upon them under the settlement. Held, 
also (Markby, J., dissentiente), that cl. 8, s. 10, 
Regulation VII of 1822, applied only to cases re- 
ferred to in cl. 7, — - that is, of cultivating pro- 
prietors on pattidari or bhyachari tenure, or the 
like, and not to a case of this kind. Ram Goeind 
Roy v. Kushufftjdoza . . 14 W. B. 1 

Affirmed on re view, where it was held that a Com- 
missioner’s amulnama cannot destroy legal rights, 
even if no protest or objection be made. The order 
of a Commissioner requiring proprietors having se- 
parate jummas, to pay, for the convenience of the 
Collector, their shares of revenue through one of 
their number, cannot override their legal right of 
separate proprietorship allowed under the settle- 
ment law and preserved by express record, or trans- 
form such right into a joint tenancy. Where there- 
fore such order liad been made, and the defendants 
paid the revenue through one of their number and 
he made default : — Held, that the whole estate was 
not liable to be sold for his default. Ram Gobind 
Roy v, Kttshttffudoza . . 15 W. B. 141 

17. Bigb-t to annul incum- 

brances — Encroachments by neighbouring estates. 
The principle under which purchasers of estates at 
revenue sales acquire such estates in the condition 
they were in at the permanent settlement, is equally 
recognized by the sale law (Act XI of 1859) as by 
the laws previous to it, and applies as much to 
actual encroachments on the talukh or estates by 
neighbours as to incumbrances or under-tenures 
created on if by the old proprietor or by his laches. 
Golitck Monee Dosser v. Huro Chitnder Ghose 
■ y: * 8 W. B. 62 

~ Permanently - 

settled estate. An auction-purchaser at a revenue 
sale of a permanently-settled estate is remitted to all 
the rights possessed by the original settler at the 
date of the settlement. In order to abolish tenures 
and incumbrances subsequently created, his cause 
of action dates from his purchase. The existence 
of such tenures at the date of the permanent settle- 
ment must be proved by their holders, the presump- 
tion in favour of a purchaser resting upon the prin- 
ciple that every bigha of land sold must contribute 
to the public revenue unless specially exempted. 
The tendency of recent legislation and decision has 
been to give force to the contrary presumptions 
arising from long and undisturbed possession. 
Forbes v. 'Mahomed Hosein 
'Mi : 1 ,V; :yl2 B. L. B. P. 0. 210 ; 20 W. B* 44 
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______ T? KRO AoiguimauB, in a, suit* n>utvr uyww w 

those . . • * 1 * eject the defendant, and obtain possession of the 

Act XI of 1859 , land, or to have the defendant *s tenure annulled: — 

lit to cancel under-tenures — Bight of pur- Held, that, whether the term “ district ” was used 

On the 13th January 1871 A and B ^*th reference to the jurisdiction of the Civil Courts 

1 an estate sold for arrears of Government or the Revenue Collector, the plaintiff was the pur- 

The original proprietors asserted their chaser of an estate in a 44 permanently-settled 

)llect the rents of a portion of the property district” within the meaning of s. 37 of Act XI 
> of holding two shikmi talukhs and a of 1859, and not in a district “not permanently-- 
ure. This right was affirmed by the High settled 19 within s. 52 of that Act ; and he was there- 

April 1875. B had previously sold his fore entitled to eject the defendant. The position 

0 C. On the 29th May 1876 A created a of the estate within the district of the 24-Pergunnahs 

lis 8 annas in favour of D and E, and on was not affected by the appointment of the Com- 
edy 1876 G purchased all the rights of the missioner of the Sunderbunds as an officer specially 

>roprietor. On the 18th January 1877 invested with the powers of the Collector within a 

nder Act XI of 1859, s. 37, to cancel or certain portion of that district. Held , also, that the 

tenures, making the original proprietors, defendant’s tenure was not protected as being one of 

mans tenants, defendants. G objected “ lands whereon plantations have been made ” 

id no right of suit or cause of action, as within the meaning of s. 52 of Act XI of 1859. 

,rted with all his rights to D and E, and Held, further, that, though there was no permanent 

is entire interest, in the estate was only settlement of the lands sold to the plaintiff, they 

le could not sue to cancel a part only of fell within the definition of an 44 estate 99 as given in 

enures. I) and E then applied to be Bengal Act VIII of 1868. Bholaxath Baxbyo- 

ties. Held they could not sue, as they pabhya v. Umachxjbn Baxbyopadbta. Uma- 

purchasers' of an entire estate within s. chitbx Baxdyopadhya v. Bhobaxaph./Baxby'P-- 

1 of 1859. Even on the assumption that pabhya . . I. Xj. B* 14 Gale. 440 

were properly made plaintiffs, the lower . Ejectment , right 

Coxirt should have taken into consider- Q j — j$ enam i lease obtained by defaulting proprietor 

am admissions made by thorn as to the ff(m purchaser at reveMie mle e g ecl of m 

)f the Tinder-tenure, both before and after under . ten ure S ~Act XI of 18,50, as. 37, 53. A 

mment sate- Sreemunt Rum Boy v. me j la j belonging to defendants Nos. 1 and 2 was 

mm* 15 W* B. 481 , followed. Dwabea- brought to sale for arrears of Government revenue 

v. Gbishchuxbeb Buxbopabh^a and purchased by defendant No. 0. from whom the 

1. Xi* ±t, « uaie. o A l plaintiff obtained a talukhdari pottah of a portion 

~ — ~ — — . Act XI of 1859 , of the land comprised in the mehal. The plaintiff 

1 — Sunderbwnd estate— District of which thereupon sued to eject defendant No. 4. who was 
mhj is permanently settled— District, in possession of the land under a loose which was 
if— Being. Beg * IX of 1816 and 122 of found to have been granted previous to the revenue 

%te — Bmg, Ad VII of 1868 . The plaint- sale. In the suit it was found that the plaintiff 

■ auct»M|prchaser at the sale tinder Act obtained the talukhdari pottah as mew benamidar 
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SAXE for arrears of revenue— 


contd. 

4. INCUMBRANCES— contd. 

( d ) Act XI op 1859 — contd. 

for defendant No. L Held, that the provisions of 
s. 53 of Act XI of 1859 applied to the case, and that 
the plaintiff was not entitled to interfere with the 
tenancy of defendant No. 4 or eject him, and that 
the suit had been rightly dismissed. Rash Be- 
hari Bose v. Buena Chunder Mozumdae 

I. X. R. 15 Calc. 350 

27. — Act XI o/ 1859, 

88. 87 and 53 — Adverse possession — Limitation . 
The plaintiff had been proprietor of an estate which 
was sold for arrears of Government revenue and 
repurchased from the then purchaser by the plaint- 
iff in 1886. He applied under Ch. X of the Bengal 
Tenancy Act for the measurement of the estate 
and the preparation of a record-of-rights, and the 
Revenue Officer deputed for these purposes found 
that a portion of the estate held by the defendant 
was mal land, though it was held as lakhiraj under 
certain sanads, and as he also found that no rent 
had ever been paid for it, it was entered on the re- 
cord-of -rights as mal land held under those sanads 
as lakhiraj. The Special Judge on appeal by the 
plaintiff held that the land having been found to 
be mal should have been entered as mal land un- 
assessed with rent. In a suit to have the land 
assessed with rent, it, was found that the sanads, 
under which the defendant claimed to hold, were 
granted not by any predecessor in title of the plaint- 
iff, and were of a date anterior to the Permanent 
Settlement. Held, that the adverse possession set 
up by the defendant was within the meaning of 
s. 53 of Act XI of 1859, an incumbrance subject to 
which the plaintiff, as a proprietor whose estate 
had been sold, took it on repurchase. If such 
adverse possession therefore were sufficiently long, 
the suit would bo barred by limitation. The 
plaintiff could not he regarded as a person who had 
acquired the estate “ free from all incumbrances 
which may have been imposed upon it after settle- 
ment ” as provided by s. 37 of Act XI of 1859, and 
could not therefore claim (as held by the lower 
Appellate Court) that his suit was not barred, hav- 
ing been brought within twelve years from the date 
of the sale for arrears of revenue. The case was 
remanded for findings whether the land was m&l 
or lakhiraj, and whether the defendant’s adverse 
possession was long enough to bar the suit. Kaemi 
\KHArtb B&0JO Nath Das . 

I. X. RJT22 Gale. 244 

28. - - - - Eight of auction- 

purchasers to annul incumbrances — Act XI of 1859 , 
s. 37 — Suit to cancel under-tenures — Parties. The 
right that is given by s. 37 of Act XI of 1859 to the 
auction-purchaser of an entire estate in the perma- 
nently-settled districts of Bengal, Behar, and Orissa, 
sold for arrears of revenue, to avoid and annul an 
under-tenure, is a right that must be exercised by 
all the purchasers jointly where there are more 
purchasers than one. Jatra Mohun Sen v. Auk- 
hil Chandra Chowdhry , X X, R. 24 Calc. 334 
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SAX,E FOR ARREARS OF REVENUE— 

contd. 

4. IN C UMBEAN CES — contd. 

(d) Act XI oe 1859 — contd. 

Akhil Chandra Chowdhry v. Jatra Mohan 
Sen . . . . . TC.W.N. 314 

29. — — — - Purchaser at a re- 

venue sale — Act XI of 1859 , s. 37 — Entire estates 
— Partition by Collector , effect of — Estates Partition 
Act ( Beng . Act VIII of 1876), s. 123—“ Time of 
settlement .” A new estate created upon a partition 
by the Collector comes within the meaning of 
“ entire estate ” in s. 37 of Act XI of 1859. "The- 
words “ time of settlement ” in that section mean 
the time when the contract was made with Govern- 
ment, and in the case of a permanently-settled 
estate mean the time of permanent settlement. A 
partition by the Collector merely apportions the- 
amount of revenue ; there is no settlement of the 
revenue in any sense at the time of such partition. 
Koowar Singh v. Gour Sunder Pershad Singh 

I. E. R. 24 Calc. 887 

30. — Act XI of 1859, 

s. 37—“ Eject ” meaning of — “ Entire estate,” mean- 
ing of — Notice . When an estate sold for arrears 
of revenue is recorded in a separate number in 
the Collector’s rent-roll with a separate revenue 
assessed upon it, and the specification in the sale 
certificate granted under s. 28 of Act XI of 1859 
in the form prescribed by the Act shows that the 
estate sold was an entire estate, the mere fact of a 
portion of the lands of that estate being joint with 
those of certain other estates cannot stand in the 
way of its being an entire estate within the meaning 
of s. 37 of the Act. Held, that the signification 
of the word “eject” in s. 37 of Act XI of 1859’ 
includes such partial ejectment as would result 
from a decree authorizing realization by the plaint- 
iffs of rent in proportion to their share from the* 
cultivating raiyats on the land. Kali Prosanna 
Guho Chowdhuri v. Bulgazifaure ported), distinguish- 
ed. Held, also, that a decree for partial ejectment, 
and joint possession c m be m '.de in favour of a co- 
owner of property. Ilulodhur Sen v. Georoo Dm * 
Boy, 20 W. B. 126 ; Eadha Prosad Wasti v. Esuf,. 
I . L. E. 7 Calc. 114, approved of. Held, further 
that the law does not require any notice as a neces- 
sary preliminary to a suit to avoid an under- tenure, 
although the tenure is not ipso facto avoided by a 
sale of the estate for arrears of revenue and is only 
liable to be avoided at the option of the purchaser 
at such sale, but such option may be exercised by 
the institution of a suit within the time allowed 
by law. Titu Bibee v. Mohesh Chandra BagcM, 
I. L. B . ' 9 Calc. 683 , referred to. Kamal Kumari 
Chowdhurani v. Kiran Chandra Roy 

2 C. W. N. 229- 

SI. * Unrecorded co- 

partners , purchase by — Incumbrances — Act XI of 
1859 , ss. 37, 53. A, hi November 1862, purchased 
a portion of an estate sold in execution of a decree 
against the then proprietor. This sale was not con- 
firmed till the 9th February 1 863. Default occurred 
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SALE FOR ARREARS OE REVENUE— 

contd. 

4. INCUMBRANCES — contd. 

(d) Act XI of 1859 — concld. 

February 1896, purchased an estate sold in execu- 
tion of a decree of the Civil Court against the then 
proprietors. He obtained his sale certificate on 
21st March and was put into possession on 29th 
April 1896. Default occurred on 12th January 
1896 in payment of the Government revenue on the 
estate which on 25th March 1896 was sold under 
Act XI of 1859 for arrears of revenue and pur- 
chased by the respondent. Held, that at the time 
of his purchase at the revenue sale the respondent 
was a proprietor of the ©state within the meaning 
of s. 53 of Act XI of 1859, and therefore took it 
subject to the incumbrances existing on it at the 
time of sale. Neither the fact that the sale by the 
Civil Court was subsequent in date to the default 
for arrears of revenue nor the further circumstance 
that under the revenue sale certificate the purchase 
related back beyond the actual date of the sale and 
took effect from the 13th January 1896, altered the 
ownership of the estate nor made the respondent 
any the less a proprietor. Where “ sale ” or 
“ purchase ” is spoken of in Act XI of 1859 in con- 
nection with time, the time meant is that at which 
the sale actually takes place and not that to which 
its operation is carried back by relation. S. 53 of 
the Act is a proviso to, or qualification of, s. 37. 
There is no implied limitation in s. 53, which re- 
stricts its operation to defaulting proprietors. 
Abdool Bari v. Ramdass Goondoo , I. L. B. 4 Calc . 
607 , approved. Mortgagors assigned ^ to their 
mortgagee a debt due to them from a third person, 
and in taking the account of what was due to the 
mortgagee, the Courts in India debited him with 
the amount of the debt, though he had not re- 
ceived it : — Held, that it lay upon the^ mortgagee 
to use reasonable diligence to recover it from the 
debtor, and it appearing that no serious attempt 
had been made to do so, it had been rightly debited 
in the account. Shy am Kxtmabx v. Rameswae 
Singh (1905) . . I. L. R- 32 Calc. 27 


40* 


(e) Habeas Act II of 1864. 

—Mad. Act II of 


41 . 

1868, s, 12 — Auction-purchaser, right of—Lakht- 
raj grant — Onus probandi* A person seeking to 
obtain the benefit of s. 12, Bengal Act VII of 1868, 
must give some primd facie evidence to show that 


BADE EOR ARREARS OE REVENUE— 
contd. 

4. INCUMBRANCES — concld. 

(/) Bengal Act VII of 1868 — concld. 

the incumbrance which he seeks to avoid is an incum 
brance falling within the terms of the section, — 
that is, an incumbrance imposed on the tenure by 
some one who previously held it. The law relating 
to lakhiraj grants reviewed and explained. Iyoy- 
LASH B A SHI If Y DOSSEE V. GOCOOLMONI DoSSEE 

I. Ii. R. 8 Calc. 230 : 10 C. L. R. 41 

(g) N.-W. P. Land Revenue Act. 

42. ' Ah-U 7 . P. Land 

Revenue Act ( XIX of 1873), ss. 166, 167, 168 — 
Agriculturists 9 Loans Act ( XII of 1884), s. 5— 
Takavi loans — Bale of house in default of payment 
of loan — Effect of such sale. The provisions of 
ss. 166, 167, and 168 of the N.-W. P. Land Revenue 
Act, 1873, apply only to the sale of a patti or mahal. 
Where therefore a house upon which there existed a 
prior incumbrance was sold on account of |the non- 
payment of certain takavi advances, it was held that 
such sale did not avoid the prior incumbrance. 
Sheq Sampat Pande v. Bandhu Pbasad Misb 

I. L. R, 22 All. 321 


5. PURCHASERS, RIGHTS AND LIABILITIES 
OF. 


1 . 


Purchaser of rights of Gov- 


1861 — Bale of land mortgaged — Purchase by mort- 
gagee— Equity of redemption. Where land has been 
mortgaged and while in the possession of the mort- 
gagee sold for arrears of revenue under Madras 
Act 'll of 1864, and purchased by the mortgagee 
at the revenue sale, such sale does not necessarily 
deprive the mortgagor of his right to redeem. 
Jay anti Laxshmaya v. Yebudandi Pebda 
A fpadtt . . „ I*. Ro 7 MAcL, 111 


(/) Bengal Act VII of 1868. 

Beng. Act VII of 


eminent — Limitation. An auction -purchaser of 
the rights of Government in a talukh sold for ar- 
rears of revenue is not privy in estate to the de- 
faulting proprietor. He does not deprive his title 
from him, and is bound neither by his acts nor by 
his laches. The purchaser, moreover, is bound by 
no limitation which would not bind or affect the 
Government. The talukh in this case having come 
into the possession of Government by resumption 
in 1841 x—Held, that the auction-purchaser could 
have no better title, and could be in no better 
position than the Government at the time of re- 
sumption. Buzlool Rahman v. Pbandhun Dutt 

S W. R. 222 

% fe- Purchaser at sale on de- 
fault of Purchaser of rights of Govern- 
ment — Government proclamation— Act XI of 1859. 
The Government having sold its zamindari rights 
in certain talukhs after a proclamation that the pur- 
chaser would be bound to abide by the settlements 
entered into by it with the defendant talukhdars, 
one of the talukhs, a mehal, j. 0. B., was purchased 
with this reservation by M, who then sued without 
success to eject the proprietor of the said talukh. 
After this, M having defaulted in the payment of 
the Government revenue, the mehal was sold for 
arrears under Act XI of 1859, and purchased by G. 
Held, that G was in a very different position from M 
(who had purchased the zamindari rights of the 
Government), and was not bound by the terms of ; 
the Government proclamation, hut was, as his 
sale certificate showed, the purchasers of an entire 
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5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — conid. 

by the occupant out of his own qualified proprietor- 
ship ; so that, even after a valid sale of the land by 
the occupant to a purchaser who neglects to get his 
name registered in his books, the Collector may,, 
after giving notice of the failure, to pay the revenue 
to the registered occupant, in whom alone, according 
to the Bombay Survey Act, I of 1865, vests the right 
of conditional occupancy, put up the land for sale, 
and the purchaser gets occupancy rights free from 
all claims on the part of the first purchaser, Gundo 
Shiddheshvar v . Marda n Saheb . 10 Bom. 419 

8 . Bang. Beg. XLIV 

of 1793, ss. 5 and 7 — Enhancement of rent The 
object of s. 5, Regulation XLIV of 1793, taken 
together with s. 7, was not the destruction of the 
under-tenures upon the sale of the parent estate for 
arrears of Government revenue. It only empow- 
ered the purchaser at such sale to avoid the sub- 
sisting engagements as to rent, and to enhance the 
rent to that amount at which, according to the 
established uses and rates of the pergunnah or dis- 
trict, it would have stood had the cancelled engage- 
ment so avoided never existed. Quaere : Whether 
such a power was given only to the purchaser or 
to him and his heirs, or whether it was a power 
attaching to the zamindari and passing to subse- 
quent purchasers* Shurnomoyee v. Suites Chun- 
der Roy . . . 2 W. R. P. C. 14 

S.C. SURNOMOYEE V. SUTTEES ChUNDER ROY 

10 Moo. I. A, 128 

9. — Beng. Beg* XI 

of 1822 , 88. 80 , 33 — Beng. Reg . XLIV of 1793 , 
s. 5 — Beng. Reg . VIII of 1793, s. 51. A zamin- 
dari was sold for arrears of Government revenue 
under Regulation XI of 1822. The purchaser’s 
representatives sued to enhance the rent of the 
under-tenure. Held , that they had no right to 
enhance. The rights of the purchaser were defined 
by ss. 30 and 33 of Regulation XI of 1822, which 
were repealed by Act XII of 1841, and that Act, 
with the exception of the 1st and 2nd sections, was 
again repealed by Act I of 1845. Neither of the 
two last-mentioned statutes contains any saving of 
rights acquired under the statutes which it repealed, 
but expressly limited the enlarged powers which 

j it gave to purchasers at sales for revenue arrears to 
purchasers at. .future sales. A; safe' for arrears .of ; • 
revenue cannot of itself merely, and without any 
act, proceeding, or demonstration of will on the 
part of the purchaser, alter the character of m 
under-tenure* Semite : S. 5, Regulation XLIV of. . 
1793, is now of no force for any purpose but that of 
declaring the general principles upon which all the 
subsequent legislation has proceeded, viz*, that of 
putting a purchaser at a sale for arrears of revenue 
in the position or a party with whom the perpetual 
settlement of the estate was made. Where an. 
under-tenure existed at the time of the decennial 
settlement, the only right which the zamixxdar 
could exercise over it was that conferred by e. 51 


5. PURCHASERS, RIGHTS AND LIABILITIES 

OF — conid. 

estate separately recorded on the Collector fe rent 
roll. Gholam Mukhdoom v. Ashuck Tan Bibee 

25 W. R. 86 

3. Right to resume and assess 
lakhiraj — Act XI of 1859 , s. 54. When the 
former proprietor had a right to bring a suit to 
resume and assess lakhiraj land, the auction-pur- 
chaser of his rights and interests acquired the same 
right under s. 54, Act XI of 1859. Dabee Munnee 
Chowdhrain v. Faqueer Chunder Shaha 

W. R. 1864, 298 

4. Period from which title of 

purchaser dates — Act 1 of 1845 , s. 20. The title 
of an auction -purchaser at a sale for arrears of 
revenue accrues, not from the date of sale, but from 
the date on which the sale was confirmed, and certi- 
ficate granted under s. 20, Act I of 1845. Dheput 
Singh v. Mothooranath Jak W. R. 1864, 278 

5. Liability for Government 

revenue — Right to recover money paid for arrears 
of revenue — Act XI of 1859 , s. 21. The purchaser 
of an estate sold for arrears of revenue on the 29th 
Pous, the latest date of payment of the revenue 
due for the three months previous to Pons, is not 
entitled to recover from the defaulter the amount 
of revenue which he was subsequently obliged to 
pay for the month of Pous. Kheme Soondaree 
Dossia v. Nundkoomar Gooeto . 4 W, R. 75 

,6.,— — — - — Suit for money 

paid for arrears of revenue — Character of Govern- 
ment revenue — Apportionment of revenue - — Pur- 
chaser's liability. Government revenue does not 
become due from day to day, but at certain speci- 
fied times, according to the contract of the parties, 
or the custom of the district in which the lands liable 
to pay such revenue are situate. It is not therefore 
liable to apportionment ; and the person who is 
the owner of a revenue-paying estate at a time when 
the payment of the revenue falls due is the only 
person liable for its payment. The purchaser of 
an estate which pays Government revenue takes 
it subject to all revenue and cesses, whether in 
arrear or accruing. Held , therefore, in a suit by a 
purchaser for a certain sum for Government reve- 
nue and cesses, which became due after the date of, 
though due for a period previous to, his purchase, 
which sum he alleged he had been compelled to pay 
to save his interest in the subject of his purchase 
that he was not entitled to recover. Chatrafut 
Singh v . Grind ra Chunder Roy 
i! > . , ' IJ;L» R. 6 Calc. 389 : 7 C. L. R. 456 

Ae Wozeer Begum v. Fuzloonissa 

^ ' W*R. 1884, 373 

7. Registered occu - 

pant — Bombay Survey Ad, I of 1865* Government j 
revenEE^ beihig'a paramount charge on the land. It j 
land and to every portion of it in- 
Into which if passes, or ■ 
the subordinate rights that may have been created j 
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of Eegulation YIII of 1793. The decision in the 
ease of Surnomoyee v. Suttees C founder Roy, 10 
Moo. I. A. 123 , commented on, explained, and re- 
iterated. Satyasaban Ghosal v. Mahesh Chan- 
dra Mitteb . . . 2 B. 1». R. P, C. 23 

S.C. SUTTO SURRUN GHOSAL V. MOHESH CHUN- 

deb Mitteb 

12 Moo. I. A. 283 : 11 W, R. P. C. 10 

s.c. in High Conrt, Sutto Churn Ghosal v. 
Mohesh Chtjndeb Mitteb. Sutto Churn Ghosal 
v. Taeinee Churn Ghose . . 3¥.E, 178 

10. Certified pur chaser ~~ A ct XI 

of 1859, s . 36 — Suit by certified 'purchaser — Bena- 
midar. A certified purchaser at a sale for arrears 
of revenue, suing to recover possession of land from 
which he has been ousted, is not debarred from the 
benefit of s. 36, Act XI of 1859, unless he has 
acknowledged himself to be a benamidar. Jadub 
Ram Deb v. Eamlochun Mudduck 

5 W. R. 56 
19 W. R. 189 

Act XI of 1859 , 
ss. 36 and 53 — Purchase by former proprietor. 
One of the co-sharers in an estate which had been 
sold under Act XI of 1859 sued to recover her share 
from the certified purchaser {M), himself one of the 
original owners. Her case was that she provided a 
portion of the purchase-money, but that her name 
was not registered on account of M's having no 
written authority to act on her behalf. M, how- 
ever, executed an ikramamah in which he admitted 
receipt of the purchase-money of plaintiff ’s 2 annas 
share, and covenanted to give her possession. De- 
fendant denied having received any contribution or 
consideration money from the plaintiff, though 
admitting execution of the ikramamah. Held, that 
no separate title was given to the plaintiff by the 
ikramamah, and that the suit was substantially 
one to oust a certified purchaser on the ground 
that part of the purchase was made on behalf of 
another person, and the suit was therefor© barred 
by s. 36 of Act XI of 1859. Held, also, that there 
is nothing in Act XI of 1859 which makes it illegal 
for a former proprietor or co-sharer to be a pur- 
chaser of his estate at a sale for arrears due on that 
estate. 1 Neynum v. Muzuffur Wahid 

11 W, R. 265 

12. — — — Decree setting 

aside sale , effect of not executing , within six months 
— Sale, validity of — Eight of auction-purchaser to 
bring suit for declaration of title and possession — 
Revenue Sale Law ( Act XI of 1859), s. 34. Certain 
property having been sold for arrears of Govern- 
ment revenue, the defaulting tenant brought 
a suit in the Civil Court to have the sale set aside, 
and obtained a decree which he did not attempt to 
execute till after the expiry of six months from, 
its date. Held, in a suit brought by the auction- 
purchaser to recover possession of the share he had 


5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — contd. 

brought at the sale, that such non-execution of the 
decree had the effect of restoring the sale so far as it 
concerned the defaulter, and that the plaintiff was 
entitled to succeed. Abdul Lotif v. Yousuff Ali 
I. L. R. 21 Calc. 255 

13. — — — Liability of pur- 

chaser at a sale, who enters into possession of the 
purchased property, to account for mesne profits 
to the person in whose favour the decree is subse- 
quently reversed . A purchaser of property at a sale 
under the Madras Revenue Recovery Act, who 
enters into possession thereof, is in rightful pos- 
session until the decree is set aside. He is not there- 
fore a trespasser and liable to make good any loss 
sustained by the rightful owner by being kept out 
of possession ; but he is bound to account for mesne 
profits, the calculation of which is to be based on a 
proper discharge of the stewardship of the property. 
Dahhina Mohun Roy Cfoowdhry v. Saroda Mohun 
Roy Chowdhry, I. L. R. 21 Calc . 142 : L. R. 20 
1. A. 160, cited and followed. Perumal Udayar 
v. Krishnama Chettyar . I. X*. R. 17 RCad. 251 

14 , Act XI of 1859 , 

s. 54 — Sale of share of Hindu widow — Effect of 
sale on reversionary interest. Where a share of an 
estate held by a Hindu widow was sold for arrears 
of revenue, it was contended that under, s. 54 of Act 
XI of 1859, the estate acquired by the purchaser 
lasted only during the lifetime of the widow. 
Held, that the purchaser did not take any interest 
limited to the life of the widow, hut that the entire 
share passed by the sale. Debi Das Chowdhry 
v. Bipro Charan Ghosal . X. I*. R. 22 Calc. 641 

X5. _ Act XI of 1859 , 

j4 An ijmali portion of an estate in arrear — • 

Arrear separately deposited by co-sharers of other 
portions— -Certificate of sale issued jointly to all 
the co-sharers — Share of each co-sharer in the pur- 
chased portion— Transfer of Property Act [IV 
of 1882), s. 45 — Presumption. Where an estate was 
divided into several shares and one of them was left 
as the ijmali kalam and for others separate accounts 
had been opened with the Collector, and the owners 
of the ijmali kalam having failed to pay their share 
of the revenue it was put up to sale, but could not 
fetch a price sufficient to cover the sum in. arrears 
and each of the co-sharers paid the entire amount 
of arrear separately, and the Collector issued a cer- 
tificate of sale jointly to them i—Held, that the 
different sharers should be entitled to equal shares 
in the purchased estate irrespective of their shares 
in the parent estate. That there being no evidence 


Review rejected 
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5. PURCHASERS, RIGHTS AND LIABILITIES 
OF — concld. 

both the faisal assessment and the proportion of 
revenue payable upon it. The leasee *s interest was 
brought to sale in execution of a decree and pur- 
chased by B , and ultimately was sold in 1884 to the 
plaintiff, who now sued the tenant in possession to 
enforce an exchange of pottah and muchalka. In 
the interval, viz., in 1883, the village was sold for 
arrears of revenue under Madras Act II of 1864 to 
O, and the defendant claimed to hold the land from 
C. Hdd , that the permanent lease was an incum- 
brance under the Madras Revenue Recovery Act, 
1864, s. 42, and was voidable by the purchaser at 
the revenue-sale, although it had not been de- 
clared to be invalid by the Collector. Nakasimma 
V. SURIANARAYANA . I. I i. R. 18 Mad. 144 

21. — — * Meaning of the 

words “ the ‘purchaser shall not acquire any rights 
which were not possessed by the previous owner or 
owners” The words “the purchaser shall not 
acquire any rights which were not possessed by 
the previous owner or owners,” in s. 54 of Act XI 
of 1859, mean that the purchaser shall not acquire 
any rights not possessed by the previous owner or 
owners at some time or another, and shall acquire 
no more than what was the property of the previous 
owner or owners. They do not mean any right not 
possessed by the previous owner or owners at the 
date of the sale. Annoda Prosad Ghose v. Raj- 
ENDRA Kumar Ghose (1901) 

I. 3j. R. 29 Calc. 223 
s.e. 6 C. W. 1ST. 375 


estate sold was an entire estate, the mere fact of it 
comprising undivided shares in certain villages does 
not prevent its being an entire estate. Kamal 
Kumari Chowdhmni v. Kisan' Ohunder Roy, 2 G. 
W. N. 229 , referred to. Preonath Hitter v. 
Kiran Chandra Roy I. X. B. 27 Calc. 290 

17. Mad . Beg. XXV 

of 1802 , s. 12 — Madras Revenue Recovery Act II 
of 1884, ss. 32, 41. The purchaser at a revenue-sale 
is primd facie entitled to claim the faisal rate of 
rent. Palani v. Paramasiva 

X. Xi, B. 13 Mad. 479 

18. — Madras Revenue 

Recovery Act {Mad. Ad II of 1864), ss. 1, 39, 42~~ 
Rights of jenmi in Malabar — Grant by Government 
of waste land on a cowle . The Collector of Malabar 
in 1869 let defendant 2 into possession of certain 
waste land under a cowle, and in 1872 granted to 
him a pottah for it. The cowledar brought the 
land into cultivation, but subsequently left it un- 
cultivated and failed to pay the assessed revenue ; 
the land was accordingly attached in 1885 for 
arrears of revenue under the Madras Revenue Re- 
covery Act, 1864, and sold to defendant 3. The 
plaintiff, who was the jenmi of the land, had no 
notice of the grant of either the cowle or the 
pottah ; he asserted his right to jenmibhogam in 
a petition presented to the Collector at the time 
of the sale, but the sale proceeded without refer- 
ence to his claim. The present suit was brought 
to set aside the sale. Held, that the interest of the 
jenmi did not pass by the sale. Secretary of 
State v. Ashtamurthi . I. X. B. 13 Mad. 89 

19. Madras Revenue 

Recovery Act {21 of 1864), ss. 42, 44 — Sale of 
part of a holding for arrears of revenue due on 
another part. The plaintiff sued, as the purchaser 
under a Court-sale, for possession of certain land, 
which the defendant’s vendor had purchased at a 
sale held under the Madras Revenue Recovery Act 
for arrears of revenue accrued due on other land 
belonging to the judgment-debtor. Held , that, 
under the sale for arrears of revenue the land had 
passed to the defendant’s vendor, and that the 
suits should be dismissed. Sama v. Strihivasa 

X X. R. 13 Mad. 477 

20. — — Madras Revenue 

Recovery Ad] {Mad. Ad II of 1864), 3 . 42— In- 
cumbrance— Perma nen t lease at a low rent. One 
of the villages in a mitta was demised by, the 
mitfcadar to A on a permanent lease, at a rate below 


6. DEPOSIT TO STAY SALE. 

1. Tender of full amount of 

arrears of revenue — Madras Revenue Re- 
covery Act, s. 37 — -Sale for arrears accrued since 
attachment. When a defaulter, whose land has been 
attached and is being brought to sale for arrears of 
revenue, tenders the full amount of the arrears of 
revenue on account, of which the land was attached, 
together with interest and charges under Revenue 
Recovery Act, 1864, s. 37, the Collector is bound to 
stay the sale. When therefore a Collector, notwith- 
standing such tender, proceeded to sell on the ground 
that arrears had accrued between the date of at- 
tachment and the date of tender : Held, that the 
sale was invalid. Secretary of State for India 
v. Raja Goundar . . I. X. R. 22 Mad. 5 

2, — — — ~~~ Bight of persbh'ifitilc'&g': 
deposit — Act 1 of 1845, s. 9 * By Act I of 1845, 
s. 9, it is enacted, with reference to sales fof arrears 
of revenue, that Collectors shall, at any time before 
sunset of the latest day of payment, receive as a 
deposit, from any party not being a proprietor 1 of 
the estate in arrear, the amount of the arrear of 
revenue due from it, to be carried lo the credit of 
the said estate 5 and if the party depositing, whose 
money shall hive been so credited as aforesaid, 
shall prove before a competent Civil Court that the 
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deposit was made in order to protect an interest of 
the said party which would have been endangered 
or damaged by the sale of the estate, he shall be 
entitled to recover the amount of the deposit, 
with interest, from the proprietors of the estate. 
Held, that the person so depositing money for 
arrears does not thereby acquire any lien on the 
estate. Fagan v. Sreemotee Dossee Marsh. 228 

s.c. Sreemotee Dossee v. Fagan 2 Hay 75 

3. Right of one proprietor 

against eo-proprietors — Right against patnidar 
of co-proprietor . A proprietor who has paid his 
own and his defaulting co-proprietor’s share of the 
Government revenue to save the estate from sale, 
can recover from him the co-proprietor’s share of 
the revenue, but he cannot recover it from the lat- 
ter’s patnidar, whose only liability was to pay his 
rent to his lessor. Bykuntnath Acharjee v. 
Gooroo Churn Bose . . 7 W. R. 247 

4 . — Right of person both pro- 

prietor and mortgagee — Payment made as 
mortgagee to save estate from sale. A person who 
is both proprietor and mortgagee is not entitled as 
mortgagee to claim a deduction on account of Gov- 
ernment revenue paid by him to save the estate from 
sale for arrears of revenue, when after resumption 
it ceased to he a lakhiraj estate, which payment 
it was his duty to have made in his capacity of pro- 
prietor. Dqolar Chtjnder v . Damoodijr Narain 

3W. R. 162 

5. Voluntary pay in exit— Right 

of mortgagee to recover revenue paid. Suit for 
Government revenue paid by mortgagee in posses- 
sion of property mortgaged for a debt secured by an 
instalment-bond executed in his favour by the mort- 
gagor through a mooktear. Although the plaintiff 
could not prove the execution by the defendant of 
the power of attorney in the name of the person 
alleged to have signed the bond for the defendant, 
yet as the plaintiff had paid the arrears of revenue 
due on the mortgaged property in the bond fide 
belief that he had a rightful interest in it, and would 
thereby save the property from sale, and be en- 
titled to recover the money so paid, such payment 
was held to be not officious, and the suit was de- 
creed. Badaum Koowtjr v. Lalla Seethe 
pERSHAD . , . . 5 W. R. 128 

8. _ Act XI of 1859 1 

s. 9 — -Suit by • mortgagee to recover deposit of arrears 
of revenue . A mortgagee who obtained a decree 
for possession with mesne profits on 11th May 
1864 sued the mortgagor, under s. 9, Act XI 
of 1859, to recover a sum alleged to have been paid 
by plaintiff on account of Government revenue for 
the quarterly kist falling due on the 25th June 
following. Held, that as at the time the deposit was 
made the plaintiff was the proprietor of the estate in 
arrears, he was not a party contemplated in s. 9, 
and the suit did not lie. Jussoda Dossee v. Mat- 
SbsSsiSB ' , ; 'T V 1 ' 1 . 12 W. R. 249 
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7. -- — Sale afterwards 

set aside — Payment by purchaser made pending 
proceedings to set aside sale to save estate fro 7 n further 
sale. Plaintiff, the inchoate owner of an estate 
purchased by him at a sale in execution of a decree 
against it, was held justified, whilst the proceed- 
ings with regard to the validity of the sale were 
pending, in preserving the estate from sale to 
another, whether for arrears of Government 
revenue or for the amount of a decree for which 
the estate had been attached, and when the sale 
to him was set aside and restored to A, entitled 
to be repaid any amounts bond fide paid by him 
for the preservation of the estate. If A made 
any arrangement with mokuraridars by which the 
latter stipulated to pay the Government revenue 
for him, plaintiff could not recover from the 
mokuraridars, there being no privity between 
him and them. His remedy was against A, who 
again had his remedy against the mokuraridars. 
Hossein Buksh Khan v. Roy Dhhnrht Singh 

18 W. R. 289 

8. Liability of estate held by 

Hindu widow for debt incurred to person 
making payment to protect tenure — A ct 1 
of 1845, s. 9. An estate mortgaged was about to be 
sold for arrears of Government revenue, when it was 
saved from sale by the mortgagee depositing a sum 
sufficient to discharge the revenue. The mortgagee 
brought a suit against the person in possession of 
the talukh, the Hindu widow of the original mort- 
gagor, seeking, under s. 9, Act I of 1845, to obtain 
repayment from her personally of the money paid 
to save the sale of the talukh, not making the 
reversioners defendants, and not praying that the 
talukh in its entirety might he sold to pay the 
amount due. A decree was given in that suit to 
the mortgagee, and on execution of that decree 
the reversioners intervened. Held , that the mort- 
gagee and those claiming under him had no 
charge on the estate, and were not entitled to 
have it sold in its entirety to pay the amount 
which was paid in to stop the sale of the estate. 
The auction brought under s. 9, Act I of 1845, 
was only a personal action, and the decree gave 
no remedy against the land, the sale of which 
for arrears of revenue had been stopped by the 
deposit. In such a suit the question is not whether 
the person who pays the arrears acquires thereby 
a charge on the talukh which he saves from sale, 
but whether he seeks to enforce that right : he 
must do so in a suit properly framed for that pur- 
pose and not merely in a suit which is confined to a 
personal remedy against the person in possession 
of the talukh. If the person who so pays the arrears 
of rent seeks repayment only, under the section and 
law cited, as against the person in possession of the 
talukh, who has only a limited interest therein, 
and confines his suit to that object, the decree so 
obtained against the person in possession can only 
be made effectual against the property of that 

16 1 2 



digest qe cases. 


( I 1246 ) 


( 11245 ) 


SAXE BOB ABBEABS OB BEVENTJE — 
contd. 

6. DEPOSIT TO STAY SALE— contd. 
person, including such interest as he had in the 
talukh. This ruling does not affect the general 
doctrine that, in a suit brought by a third person 
the object of which is to recover, or to charge 
an estate of which a Hindu widow is the proprietress, 
she will, as defendant, represent and protect the 
estate, as well in respect of her own as of the rever- 
sionary interest. Nogendeb Chttndro Chose v. 
Dossed . . . . 8W.B.P.C.X7 

. s.c. Nugender Chttnder Ghose v . Kaminee 
Dossee . . ♦ 11 BEoo. I. A. 241 

q Payment by patnidar to 

save tenure from sale — Mistake in Collector - 
ate in crediting payment as deposit. The payment 


6. DEPOSIT TO STAY SALE — contd, 

inquire into the exact amount necessary to he bor- 
rowed to save an estate from a sale for arrears of 
Government revenue. It is sufficient if he satisfy 
himself of the existence of a necessity to justify 
him in looking to the estate for repayment. Nttffer 
Chttnder Banebjee v. Gtjddadhub Mundle 

3 W. B. 122 

14. — — Right to contribution 

where part-owner pays revenue due on 
whole estate to save his own interests — 
Madras Revenue Recovery Act , s. 35— Contract 
Act , ss. 69, 70. In 1881, while the pottah of certain 
land held on raiyatwari tenure stood in the name 
of defendant No. 1, the real owner being defendant 
No. 2, the revenue fell into arrear. Subsequently 
plaintiff and defendant No. 3 each bought a portion 
of the land, and defendant No. 3 sold his portion 
to defendant No. 4. After this, the land in plaint- 
iff’s possession was attached for the said arrears 
of revenue and plaintiff paid the whole amount to 
prevent a sale. Plaintiff sued to recover from 
defendants 1 to 4 a portion of the arrears paid by 
him. He also prayed that the land in the posses- 
sion of defendant No. 4 might he held liable. The 
claim was decreed, hut on appeal by defendants 
3 and 4 the suit was dismissed as against them. 
Plaintiff appealed, making defendant No. 4 alone 
respondent. Held, that plaintiff was entitled to a 
decree for contribution against defendant No. 4 
and to a charge on the land in his possession. 
Seshagiki v. Fichu . I. X. B. 11 Mad. 452 

15. — Payment of arrears of 

village revenue by the assingee of mort- 
gagee of portion of the village property in 
order to stay the sale — Madras Revenue Re- 
covery Act {Mad. Act 11 of 1864), s. 30 — Defaulter 

. Registered ancl real owners. The plaintiff was 
assignee of a mortgagee of 38|th pangus in a village 
consisting of 51 Jth pangus. Having sued the execu- 
tants of the mortgage and obtained a decree in 
1885, he, in 1887 and 1888, paid certain arrears of 
revenue due, from the village, in order to prevent its 
sale. In 1888 the plaintiff’s 38Jth pangus were 
sold in execution of the decree of 1885 to the 85th 
defendant, subject to a charge for the amount of 
the revenue arrears paid by the plaintiff. In 1890 
the plaintiff instituted the present suit to recover' 
from the entire village and from the defendants 
Nos. 1 to 84 personally the amount of these arrears. 
Held, that the 85th defendant, as also the 33$th 
shares purchased by him, were liable for the debt 
conjointly with the remaining shares and the other 
defendants, the plaintiff having by payment of tho 
arrears acquired a charge upon the land under s. 39 
of the Revenue Recovery Act that not only regis- 
tered proprietors, but real owners and their holdings, 
may be treated as defaulters within the meaning 
of s. 35 of that Act. Beshagiri v Fichu, 1 . L. 

11 ' Mad . 457 , followed. Srinivasa Thathachak 
v . Bama Aytak . I, X<. B* 17 Mad. 247 
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SALE FOR ARREARS OF REVENUE 

— contd. 

6. DEPOSIT TO STAY SALE — concld. 

10 , — Mortgage lien — Act XI of 

1859, s. 9— Act I of 1845 — Mortgagee — Part-pro- 
prietor — Transfer 0 f Property Act (IV of 1882), 
s. 72 — Cesses — Personal decree — Contract Act {IX 
of 1872), s. 70 — Misjoinder — Civil Procedure Code 
(Act XIV of 1882), s. 578. A mortgagee of a 
■share of an estate, who was also a part-pro- 
prietor, deposited in the Collectorate revenue and 
cesses payable by the defaulting mortgagor, to 
save the property from being sold. Held, that, on 
general principles of justice, equity and good con- 
science, the mortgagee was entitled to have the 
amount paid by him on account of revenue added 
to the amount of the original line. Nugender 
■CJmnder Chose v. Sreemutty Kaminee Dossee, 

11 Moo. I. A. 241, relied upon. Kinu Bam Das 
v. Mozaffer Hosain Shaha, I. L. JR. 14 Calc. 
809, distinguished. Held, also, that the mortgagee 
was entitled to a personal decree against the mort- 
gagor for the amount paid on account of cesses, 
regard being had to s. 70 of the Contract Act (IX 
of 1872). Smith v. Dinonath Moolcerjee, I. L. B. 

12 Calc. 213, referred to. Upendra Chandra 
Mitter v. Tara Pros anna Mukerjee (1903) 

I. L. R. 30 Calc. 794 
s.c. 7 C. W. 1ST. 609 

7. SALE-PROCEEDS. 

1 , Right to surplus proceeds 

— Estate subject to mortgage. When mortgaged 
lands are sold for arrears of Government revenue, 
not accrued through default of the mortgagee, any 
proceedings which may arise from the sale in excess 
-of the arrears belong to the mortgagee, and he has 
a right of action for their recovery. Heera Lall 
Ghowdhry v. Janokeenath Mookerjee 

X0W.R. 222 

2, Right to payment out of 

surplus proceeds — Liability of purchaser to 
reimburse judgment-debtor— Act XIX of 1873 (Nr 
W. P . Land Bevenue Act), s. 146 — Act X of 1877, 
s. 316. A share of a mehal, arrears of Government 
revenue being due in respect of the whole mehal, 
was sold in execution of a decree. The existence of 
the arrears was notified at the time of sale. The 
title of the purchaser to the share vested from the 
date of the sale, Act X of 1877, s. 316, being in 
force at that date. The Collector attached and real- 
ized the amount of the arrears out of the surplus 
sale-proceeds. Held, that, inasmuch as at the date 
•of the realization of the arrears out of the surplus 
^sale-proceeds the purchaser was the proprietor of 
the share, and it and he were responsible under s. 
146 of Act XIX of 1873 (N.-W. P, Land Revenue 
Act) for the arrears, the payment of the arrears out 
of the surplus sale-proceeds must be regarded as a 
payment made in inviium by the judgment-debtor 
for the purchaser, and the judgment-debtor was 
•entitled to be reimbursed by the purchaser. Ram 
Ohand v. Fateh Singh * 1.JL R* 0 All. 112 


SALE FOR ARREARS OF REVEIYUE-— 

contd. 

7. SALE-PROCEEDS-~c<wcR 

3. Suit for sale-proceeds by 

mortgagee — Omission to give notice of charge on 
estate sold. A purchased certain villages in the 
name of his son B. A, being indebted to C, exe- 
cuted a mortgage-bond and deposited the title-deeds 
of those villages with C as security for the debt. C 
afterwards sued A for recovery of the mortgage- 
debt, and ultimately obtained a decree in his 
favour. Pending this suit, A died and was suc- 
ceeded by B, his heir, against whom the suit was 
revived. B became a defaulter to Government, 
when the Government authorities seized the vill- 
age and took steps for bringing them to sale to 
satisfy the Government demands. C informed the 
Government officer of his claim, and petitioned to 
have the sale stayed, but the Collector sold the vill- 
ages as the property of B, suppressing the notice of 
the equitable charge of C upon the villages. C then 
sued B, the Collector, and the auction -purchasers, 
claiming to be entitled to the sale-proceeds of r the 
villages in the hands of the Government in satis- 
faction of his mortgage-debt. The Sudder Dewany 
Court dismissed the plaintiff’s claim, on the ground 
that the decree made in the suit against A was 
against the effects of A, and only applied to such 
property as B was in possession of at that time ; 
and that, as it had been sold to realize the demands 
of Government, the decree did not apply to the 
villages. This decision was reversed on appeal, 
the Judicial Committee holding, first, that the suits 
was properly instituted for recovery of the sale-pro- 
ceeds in possession of Government, as the decree 
obtained by C against B operated as a conversion 
of the estate of A, making it assets in B y s hands, 
which C had a right to follow ; secondly, that as the 
Government had notice of C ’s equitable charge upon 
the villages, and suppressed that fact at the auction- 
sale to the purchasers, there was a clear equity in 
C to call upon the Government for payment out 
of the auction -proceeds received by them, and an 
account was directed of the amount received by 
the Collector from the sale of the villages with in- 
terest, so far as the amount received would extend 
to the payment of C’s mortgage-debt. Semble : 
Where property is sold by Government for general 
debts and not for arrears of revenue, they sell only 
the interest of the debtor, and do not guarantee 
the vendor a title. Douglas v. Collector of 
Benares . . . . 5 Moo. I. A. 271 

8. SETTING ASIDE SALE. 

(a) Irregularity. 

1. Irregularity in conduct "of 

sale — Act XI of 1859, ss. 25, 26, 27 ^—Sub- 
stantial injury — Form of petition — Bemedy by suit . 
The object of the Revenue Sale Law (XI of 
1859) is to give a title to the purchaser which shall 
not he open to challenge by anybody ; and the only 
ground on which a revenue sale can be set aside 
is (s. 25) that of irregularity in conducting the sale. 
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SAKE FOB ARREARS OF REVENUE 

— contd . 

8. SETTING ASIDE SALE — contd. „ 


SAKE FOE ARREARS OF REVENTTE— 

■ contd. f'ffy- A . 

8. SETTING ASIDE SALE — contd. 

(a) Irregularity — contd. 

in which case the Commissioner can set it aside 
on a petition of appeal presented to him within 
fifteen days of the sale. The petition may disclose 
a case of hardship or injustice where irregularity 
does not exist, as, for instance, that the sale has 
taken place where no arrear is due, and under such 
circumstances the Government, under s. 26, may set 
aside the sale. If the Commissioner will not 
interfere, the party aggrieved may, within one year 
of the sale becoming conclusive (s. 27), bring an 
action in the Civil Court under s. 33, and the Court 
may set aside the sale on proof of irregularity and 
substantial injury caused thereby. If no irre- 
gularity producing substantial injury is proved, 
the Civil Court cannot entertain an action to set 
aside a sale for arrears, and the only course open to 
an injured party is by a suit for damages as provided 
lor in s. 33. Womesh Chunder Chattebjee v. 
COLLECTOR OP 24-PeRGUNNAHS. WOOMESH ChUN- 
deb Chattebjee v. Ishabutoollah 

8 W. R. 439 

2, — Omission to give notice of 

sale — Act IX of 1859 , s . 33 — Material injury — 
Setting aside sale , ground for . To sell an estate 
for arrears under Act XI of 1859, after lulling the 
proprietor into a false security by failure to give 
him a notice which the law prescribes as a condition 
precedent of a sale, is of itself a very material injury 
irrespective of the amount of purchase -money 
realized, and one amply sufficient to warrant a 
Court in annulling the sale under s. 33. Mohabeeb 
Pebshad Singh v. Collectob op Tibhoot 

15 W. R. 137 

3. — — - — Omission to serve notice 
on minor defaulter — Madras Revenue Recovery 
Act (II of 1864), ss. 25, 27— Mad. Reg. V of 1804, 
s. 20. A mitta consisting of an unsurveyed vil- 
lage, of which the plaintiffs (minors) wore the regis- 
tered proprietors of an undivided moiety, was 
brought to sale for arrears of last and was pur- 
chased for the plaintiffs by their guardian, duly 
appointed under Reg. V of 1804, s. 20. The sale 
was subsequently cancelled ; and further arrears 
having accrued, the mitta was attached again. 
Before the second attachment took place," the 
guardian died, and no one having been appoint- 
ed to succeed him, though an application was 
made to the Court for that purpose, a written 
demand under Revenue Recovery Act, s. 25, was 
tendered to the plaintiff’s mother and affixed to 
the wall of the house on 17th January, and notice 
under s. 17 was served on 17th February. The 
sale took place in September, and defendant No. 2 
became the purchaser. It was admitted that a 
division of the village was impracticable. In a suit 
by the plaintiffs by their mother and next friend 
to set aside , the sale : — Held, since service of a de- 
mand upon the defaulter is an essential preliminary 
to sale, that the sale was invalid so far as the 
share of the plaintiffs was concerned, and the sale 


(a) Irregularity — contd. 
as a whole was vitiated by the irregularity. Me- 
kaperuma v. Collector op Salem 

I. X. R. 12 Mad. 445 

4. Irregularity in issue of 

notice — Ground for setting aside sale— Damage 
to defaulter. A sale under Act XI of 1859 may not 
be set aside on the ground of irregularity in the 
issue of notices, unless such irregularity is shown 
to have caused loss or damage to the defaulter. 
Luleeta Kooee v. Collector op Tibhoot 

19 W. R. 283 

5. Notification of sale, neces- 

sary contents of— Act XI of 1859, s. 33. It is 
unnecessary to specify in the notification of sale the 
names of the mouzahs included in the property 
sougth to be sold. All that is necessary is to specify 
the estates or shares of estates, and the number 
they bear in the Collector’s office. Amirunnessa 
Khatoon v. Secretary op State fob India 

I. X.R. 10 Calc. 83 

s.c. Amirunnessa Khatoon v. Browne. 

13 a X, R, 131. 

Zerkalee Kooer v. Lalla Doorga Pebshad. 

16 W. R. 149 

8. — — Bale Notification — Act XI 

of 1859, s. 6 — Description — u Residue ” of an 
estate . In a notification of sale under Act XI of 
1859 the share of an estate intended to be put up for 
sale must be so described that there can be no mis- 
take about it. Merely advertising that the “resi- 
due ” of an estate is to be sold without giving fur- 
ther particulars and stating what that residue* is, 
cannot be considered to be a sufficient description. 
Ann ad a Chaean Mukhuti v. Kishobi Mohitn Rai 

2 C. W. N. 479 

7. ™ — Notification of sale, omis- 

sion in — Revenue-paying estate — Sale of share- 
of an estate — Recorded proprietors — Omission of 
names of proprietors — Irregularity — Act XI of 
1859 , ss. 6, 33. When a notification of sale of a 
share in a revenue-paying estate is issued under s. (>,. 
Act XI of 1859, the circumstance that such notifica- 
tion does not contain the names of all the recorded 
proprietors of the share, but only the name of one of 
them, does not amount to an irregularity within the 
meaning of s, 33, Act XI of 1859. Secretary op‘ 
State fob India v. Rashbehary Mookebjee 

1. 1*. R. 9 Calc. 591 ; 12 OfU R- 2T 

8; i ■ Irregularity , • , in publishing'! 1 ' 

notification of sale — Suit to set aside sale — Act 
XI of 1859 , ss. 6, 20, 35—Beng. Act VII of 1868,. 
s. 8 — Certificate of title . A notification by the 
Collector under s. '6 of Act XI of 1859, fixing the 31st. 
May 1879 as the date for holding the sale, was affixed 
in the places mentioned in the section on the 2nd 
May 1879* Subsequently, the 31st May being as- 
certained to be a holiday, and the 1st June being a 
Sunday, the Collector, purporting to act under s. 20 
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SALE FOB ABBEABS OF REVENUE — 

contd. 

8. SETTING ASIDE SALE —contd. 

(a) Irregularity — contd. 

of the Act, issued a notification on the 26th May, 
postponing the sale till the 2nd June. On that 
day the sale was held, and the Commissioner having 
upheld it on appeal, a certificate of title was given to 
the purchasers. Held , in a suit to set aside the sale, 
that, inasmuch as the notification under s. 6 of the 
Act had not been affixed thirty days before the day 
fixed by it for holding the same, the requirements of 
that section had not been fulfilled, and the irregular- 
ity was not cured by the notification of the 26th 
May. Held, further, that the Court was not bound, 
under s. 8 of Bengal Act VII of 1868, to presume 
conclusively that the provisions of s. 6 of Act XI of 
1859, as regards the fixing of the date of sale, had 
been complied with. Under s. 8 of Bengal Act VII 
of 1868, the effect of a certificate of title having been 
given to the purchaser is merely that the Court is 
bound to presume conclusively the due service and 
posting of notices. Bal Mokoond Lall v. Jirju- 
dhun Roy . . I, L. R. 9 Calc. 271 

s.c. Bul M ok and Lal v. Trijoodhun Roy 

11 C. L. B. 466 

9. — Maierial irregu- 

larity— Substantial injury — Act XI of 1859 , ss. 6, 
7, 20 , 28, 33— Certificate— Beng. Act VU of 1868 , 
s. 8.— Per Garth C.J., Mitter, Prinsep, and 
Pigot, JJ. — A non-compliance with the provisions 
of s. 6, Act XI of 1859, is not a mere irregularity, 
and is not one of those errors in procedure which are 
intended to be cured by s. 8 of Bengal Act VII of 
1868. Where a sale for arrears of revenue has been 
held, and non-compliance with s. 6 has been found, 
such a sale is null and void, as not being a sale under 
the provisions of Act XI of 1859. Semble : That no 
positive rule can be laid down permitting an in- 
ference to be drawn in all cases that the inadequacy 
of the price realized by a sale is due to the irregular- 
ity of the sale-proceedings. Per Tottenham, J. — • 
Where the date fixed for a sale in the sale notifi- 
cation is less than thirty clear days from the date on 
which the notification is affixed in the Collector’s 
office, there is a legal defect in the notification, 
which is not cured by s. 8 of Bengal Act VII of 1868 ,* 
but a sale held under such conditions is not ipso 
facto null and void, but is liable to be annulled only 
on proof that the person whose land has been sold 
has sustained injury by reason of the informality 
in the notification, that with regard to the existence 
of the particular legal defect found in the present 
case, the Court was not at liberty to infer that the 
inadequacy of the price realized by the sale was due 
to the irregularity of the sale proceedings. Lala 
Mobaruk Lal v. Secretary or State for India 
I. Xi. B. 11 Calc. 200 

. , xo, .> — * ' Civil Procedure 

Code, 1859, s. 248— Act XIX of 1873 , 3, In the 
ease of a sale by the Civil Court of forest land, 
which formed a grant from Government under a 
deed describing the property as a * Khalisa Mahal,” 


SALE FOR ABBEABS OF REVENUE 

— contd. 

S. SETTING ASIDE SALE — contd. 

(a) Irregularity — contd. 

subject to the payment of revenue after a term of 
years, the sale not having been proclaimed at the site 
of the grant : — Held , that the sale was invalid by 
reason of irregularity in the publication and because 
it was not competent to the Civil Court to sell land 
chargeable with, although not actually paying reve- 
nue at the time of sale, such Khalisa Mahals being 
revenue-paying lands within the meaning of s. 248 
of Act VIII of 1859 and s. 3, cl. 1, of Act XIX of 
1873, and that therefore the sale should have been 
held by the Collector. Showers v. Go bind Das 

I. Is. B. 1 All. 400 

11. Irregular publication of 

sale — Act I of 1845, ss. 6 and 14, and Act IX of 
1854. Sale for arrears of revenue set aside, — the 
sale advertisement being irregular, first, in not being 
published in conformity with s. 6 of Act I of 1845 ; 
and secondly, the mehals not being sold in their 
consecutive numbers in the towji, or register of the 
Collector of the district, as provided by s. 14 of that 
Act. Such an irregularity is not cured by Act IX of 
1854, which relates only to technical errors of pro- 
cedure in the lower Court which are not productive 
of injury to either party. Mahashur Singh Baha- 
dur v. Hurruck Narain Singh 

9 Moo. I. A. 268 

12. ■ — Sale for arrears 

of road-cess — Certificate of title — Certificate of 
unpaid demand — Collector of the district— De- 
fects in service of notice and in proclamation of 
sale— Act XI of 1859, ss. 27, 28—Beng. Act V 11 
of 1868, ss. 5, 8, 11 — Public Demands Recovery Act 
(Beng. Act VII of 1880), ss. 2, 4, 7, 8 cl {4), 10, 
19 — Code of Civil Procedure (Act XIV of 1882), 
ss. 289, 314. A certificate of title under Act XI 
of 1859, s. 28, and Bengal Act VII of 1868, s. II, 
issued before the expiry of the period of sixty days 
required by s. 27 of Act XI of 1859 from the date 
of sale, is not a certificate duly issued under the 
provisions of these Acts, and cannot cure defects 
in the service of notice or in the proclamation 
of sale. The certificate in execution of which the 
plaintiff’s estate was sold was not made or signed by 
the Collector of the district, but by, a Deputy Collec- 
tor. Held, that under s. 7 of the Public Demands 
Recovery Act (VII of 1880) a certificate under the 
Act must be made and filed by the Collector of the 
district, and not by any officer gazetted to perform 
the functions of a Collector under Act VII of 1880. 
Monindra Nath Mookerji v. Saraswati Dasi 

I. L. B, 18 Calc. 125 

13. Public Demands 

Recovery Act (Beng. Act VII of 1880), ss. 9 (b) 
and 10— Notice under s. 10 compulsory — Bale. 
When the notice required under s. 10 of Bengal 
Act VII of 1880 was not served, and in execution 
of the certificate the judgment-debtor’s property 
was sold : — Held, that the whole of the proceedings 
which resulted in the sale were invalid. Saroe 
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BALE FOB ARREARS OF REVEOTE— 

contd . 

a SETTING ASIDE SALE — contd. 

(a) Irregularity — contd. 

day of payment , attachment subsequent to. In 
a. suit to set aside the sale of an estate for arrears of 
revenue, one of the grounds taken by the plaintiff 
was that the estate, which was under attachment by 
an order of the Civil Court at the time of the sale, 
was sold without due observance of the formalities 
prescribed by s. 5, Act XI of 1859, The date 
fixed for payment of the arrears for which the 
estate was sold was the 7th June 1890. The date 
of attachment was 2nd August following. Held, 
that s, 5 of Act XI of 1859 provides for cases in 
which the attachment has been made at least fifteen 
days before the last date of payment for which it is 
sought to bring the estate to sale. That section 
would not therefore apply to a case like the present 
in which the attachment was after the last day of 
payment and after the estate had become liable to 
sale for arrears of Government revenue. Humean 
Lall Sahu V. Mohabir Pershad Singh , 12 B. L, B. 
297 : L. R. I. L A. 89, referred to. Nownxt Lal v. 
Radha Keisto Bhuttacharjee 

I. L. R. 22 Calc. 738 

17. — — Bombay Land 

Revenue Code (Bom. Act . V of 1879), si 56, 57, 
150, and 153 — Confirmation of sale by Collector — 
Omission of Collector to make-— Declaration of for- 
feiture before sale. A sale of a holding for default 
of payment of assessment is not invalid, although 
prior to the sale there has been no declaration of 
forfeiture by. the Collector. The declaration 
is not so essentially a necessary preliminary of a sale 
that without it the sale is illegal and invalid. The 
fact that a sale has taken place is primd facie 
evidence that forfeiture had been declared. Gan- 
pati v. Gang aram „ 1 I. L. R. 21 Bom. 381 

18. ■- — Irregularity in refusing 

fine' for non-attendance, tendered by pro* 
prietors — Act XI of 1859 — Procedure — Beng . Ad 
VII of 1868 — Fine for non-attendance of proprie- 
tors before Collector in partition proceedings under 
Beng. Reg. XIX of 1814. In sales held by the 
Collector for the realization of Government demands 
realizable as arrears of revenue, the procedure laid 
down in Bengal Act VII of 1858 is to he followed. 
Therefore, where a fine had been imposed for non- 
attendance of proprietors before a Deputy Collector 
for the purpose of a partition under Regulation XIX 
of 1814, and the amount had been ordered to be paid 
on a given day but was not so paid but tendered 
subsequently : — Held , that the Collector ought not 
to have sold the property of the defaulters. He 
was bound to receive the amount tendered HoBAJf 
Ram Jha v. Shib Dutt Singh 

8 B. Is . R, 230 : 17 W* R, 21 

IB- ;• Irregularity in not accept- 

ing highest bid — Obligation of Collector to sell 
to highest Udder, ■ At a sale for default of payment 
of Government revenue, -the Collector is bound to 
, sell to the highest bidder, even though (as in this 


SALE FOR ARREARS OF REVENUE — 

contd. 

8. SETTING ASIDE SALE— contd. 

(a) Irregularity— contd. 

Charan Bandopadhya v. Kisto Mohun Bhat* 

TACHARJEE . . 1 C, W, N. 518 

14. - Suit to set aside 

sale — Notice of sale. Publication of — • Act XI of 
1859 , ss . 5 and 7 . Where it was contended that a 
sale under Act XI of 1859 was bad on the ground 
that the notices prescribed by ss, 5 and 7 of that Act 
were not published: — Held, that, there being, no 
subsisting attachment on the property at the time 
it was sold, omission to issue notice under s. 5 did 
not vitiate the sale. Held, that, in the absence of 
proof that the plaintiff had sustained substantial 
injury on account of the omission to issue notice 
under s. 7, such omission did not invalidate the 
sale. Mahomed Azhar v. Raj Chunder Roy 

I. lx, R. 21 Calc. 354 

15 . _ — — Madras Revenue 

Recovery Act (Mad. Act 11 of 1864), ss. 38, 59 
— Sale for arrears of peishcush — Material irregu- 
larity or mistake in conduct of sale — Grounds for 
setting sale aside — Posting notice of sale in Col- 

, lector 7 s office — Jurisdiction of Civil Courts. A 
person wnose application that a sale of land may 
be set aside under s. 38 of the Revenue Recovery 
Act II of 1864 (Madras) is refused by a Collector is 
a person aggrieved within the meaning of s. 59 of 
that Act, and is entitled to seek redress in a Civil 
Court ; and a Civil Court has jurisdiction to enter- 
tain such a suit and may set aside such a sale. 
When a party seeks to set aside a sale in a Civil 
Court on the ground of material irregularity or 
mistake in the conduct of the sale, he must estab- 
lish, as in proceedings under s. 38, that substantial 
injury has been caused by such irregularity or 
mistake. A Civil Court cannot cancel the sale 
unless such substantial injury has been established. 
The words except as otherwise is hereinafter pro- 
vided,” which occur in cl (1) of s. 38, refer to the 
action which the Collector is empowered to take suo 
motu, under cl (3) of the same section, and have 
no relation to the remedy provided by s. 59. 
Direct evidence is not necessary to connect inade- 
quacy of price realized with a material irregularity, 
where the latter has been proved : and the relation 
of cause and effect between the two may be in- 
ferred where such inference is reasonable. But 
where the only irregularity shown was an omis- 
sion to display the notice of sale in the Collector 4 s 
office, and there was no evidence to show that this 
, affected the attendance of buyers at a place many 
miles distant where the sale actually took place, 

; the inadequacy of price being susceptible of other 
] explanations : — Held, that it was not shown that 
the irregularity referred to had caused substantial 
. fo^, ; apd. - that there was therefore no ground for 
setting the sale aside. Bommayya Naxdu v. 
Chidambamum Chettiab I. L. R. 22 Mad. 440 
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SHADE EOE ARREARS OR REVESTJE 

— contd. 

8. SETTING ASIDE SALE~co»a 
(a) Irregularity — contd. 

case) that bidder be the husband of the person in 
tarrear. Cornell v. Oodoy Tara Chowdhrain 

8 W. B. 872 

20, Description of property sold 

—Revenue Sale Law (let XI of 1359), ss. 6, 33— Sale 
of the residue of an estate — Sale notification — Inade- 
quacy of 'price. Where a notification of sale under 
.Act XI of 1859 described the property to be sold 
thus : — u According to Act XI of 1859, the joint 
share excepting the separate share (is to be sold). 
Save and except these, all other shares are exempted 
'from sale. Held, that, inasmuch as the law contem- 
plates that the specification should he such as to 
inform intending purchasers what may be the precise 
property that is to be sold, the notification was 
wholly insufficient under the law. Armada Charan 
Muhhuti v. Kishori Mohan Rai, 2 C. W. N. 479 , 
followed. Where the property was . sold at an 
inadequate price, and the sale notification was bad : 
Held, that a Court of Justice may reasonably and 
legitimately infer that it was due to this irregu- 
larity that" the property was sold at an inadequate 
price. Hem Chandra Chowdhry v. Sarat Ka- 
mini Dasya (1902) . . 8 C. W, X 526 

21. — - — NTotice — Sale — Revenue — Suit — 

Act XI of 1859 , ss. 5, 6, 7, 33— Bengal Act 
VII of 1868, s. 8 — Certificate of _ sale— Onus 
of proof — Notice — Irregularity and illegality in 
form, and service — Bengal Cess Act (Ben. Act 
IX of 1880), s. 52— Evidence Act (I of 1872), 
s, 114, 111. (e) — Presumption — Beng. Reg. VIII 

■o/ 1819, ss. 8, 14. In a suit to set aside a sale 
for arrears of revenue, the onus of proving that 
there has been irregularity ^ or illegality in the 
preparation, service or posting of notice rests . on 
the person who seeks to have the sale set aside. 
Ashanullah Khan Bahadur v. Trilochan Bagchi, 
L L. R. 13 Calc. 197 ; and Burro Doyal Roy 
Chowdhry v. Mahomed Gazi Chowdhry, I. L. R. 
19 Calc. 699, distinguished. The fact that the 
inadequacy of price fetched at the sale was the 
result of the irregularity complained of may be 
-.either established by direct evidence or inferred, 
when such inference is reasonable, from the nature 
-of the irregularity and the extent of the inade- 
quacy of price. In a sale for arrears of revenue, 
after the certificate of title has been issued to the 
purchaser, s. 8 of Bengal Act VII of 1868 will operate 
as a bar to a suit to set aside the sale on the ground 
■of irregularity in serving and posting notices under 
s. 6 of Act XI of 1859. Lala Mobaruh Lai v. 
‘The Secretary of State for India in Council, 
:L L. R. 11 Calc. 200 ; and Bal MoJcoond Lull v. 
•Jirju JDhun Roy , 1 . L . R. 9 Calc. 271 , dis* 
languished. Omission to serve notice under s. 7 of 
Act XI of 1 859 can hardly render a sale for arrears 
of revenue liable to be annulled under s. 33 of that 
Act, especially after issue of the certificate of title 
to the purchaser. Gobind Chundra Gangopadhya 
V. Sherajurmism Bibi, 13 0. L* R. 1, and Mahomed 
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Azhar v. Raj Chunder Roy , I. L. R. 21 Calc. 354, 
referred to. Sheorutton Singh v. Net Loll Saeu 
(1902) . . . . I. Ii. R. 80 Calc. 1 

s.c. e C. W. N. 688 

Ad XI of 1859, 


22. , — , 

ss. 3, 5, 6 — Construction and meaning of words 
“ current year ” — Special notice under s. 5 — Revenue 
Recovery Act (Ben. Act VII of 1868), 8 - — 

Presumption under , extent of — Ground of objection 
not set forth in appeal to Commissioner. The ex- 
pression “ current year,” in s. 5 of Act XI of 1859 
is to be understood as referring to the year in which 
the latest date for payment falls, as fixed under s» 

3, and not the year in which the sale of the property 
ultimately takes place. In a suit to set aside a 
sale for arrears of revenue on the ground of irre- 
gularity, the Court is not precluded by the provi- 
sions of s. 8 of Ben. Act VII of 1868 from receiving 
evidence to prove that the notice under s. 6 of Act 
XI of 1859 was not served 30 days before the sale. 
The presumption arising under that section has 
reference only to the due service and posting of the 
notification. Bal Mohoond Lall v. Jirjudhun Roy, 

1. L. R. 9 Calc. 271, and Lala Mobaruh Lai v. 
The Secretary of State for India in Council, 1. L. R. 

11 Calc. 200 , followed. It is not open to a plaint- 
iff in such a suit to make objection to the sale on 
a ground which had not been declared and speci- 
fied in an appeal to the Commissioner. Gobind 
Lai Roy v. Ramjanam Misser, 1. L. R. 21 Calc. 70, 
followed. Jahnnovi Chowdharani v. Secretary 
or State for India (1902) . 7 C. W. N. 377 

23. — Sale of ancestral property 

— Civil Procedure Code (Act XIV of 1882), 
s. 320— Rules framed by Local Government — Appli- 
cation under Rule 17 (XIII A). One of several 
co-owners of ancestral property, which has been 
sold by the Collector under the rules framed by 
the Local Government under s. 320 of the Code of 
Civil Procedure applied under Buie 17 (XII) to 
have the sale set aside upon the ground of material 
irregularities in the conduct of the sale causing sub- 
stantial loss. Another of such co-owners, whilst 
the first application was pending, applied under 
Buie 17 (XIII A) to have the sale set aside making 
at the same time the necessary payments into Court 
required by the rule. Held, that upon the pre- 
sentation of the latter application under ^ Bole 
17 (XIII A) the Collector was bound to set aside the 
sale, and was in no way precluded from so doing 
by the existence of the former application under 
Buie 17 (XII). Net Lall Sahoo v. Kareem Bux , 
L B R. 23 Calc. 686, and Paresh Nath Singha v. 
Nabogopal Chattopadhya , I. L. R. 29 Calc. 2, re- 
ferred to. Tuhi Bam v. Izzat Ali (1908) 

K KB. 30 AIL 192 

(h). Other Grounds. 

Fraud — Act XI of 1859, ss. 6, 


# * JH. , ... . , VW( 

7, 18— Ground for setting aside sale. In a suit to 
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set aside a sale for arrears of Government revenue 
held on the 26th March 1879, it was alleged as 
grounds for setting the sale aside (i) that the arrears 
had been paid into the Collector’s treasury on the 
previous day and a receipt granted for them, and 
that, according to the custom which had prevailed 
in the Collectorate of the district on payment of 
arrears being so made, the property had always 
been exempted from sale ; (ii) that the notices issued 
under ss. 6 and 7 of Act XI of 1859 were not served 
according to law ; and (hi) that the purchaser at the 
sale had dissuaded other persons from bidding as 
alleged. Held, that the sale was valid, as no order 
had been made by the Collector in writing exempt- 
ing the property from sale under s. 18 of Act XI 
of 1859, mere payment of arrears into the treasury 
without an order under s. 18 not having in itself 
the effect of exempting the property from sale. 
Held also, that the object of the notification under 
s. 7 of Act XI of 1859 being to give notice to the 
raiyats not to pay rent to defaulting zamindars, 
non-service of such notification could not be a 
ground for invalidating the title of the auction - 
purchaser ; and that, inasmuch as the irregularity 
in the service of notice tinder s. 6 of Act XI of 1859 
was not taken in the grounds of an appeal which 
had been presented to the Commissioner, it could not 
be urged in a regular suit as a ground for setting 
aside the sale. Held, further, that it was no fraud 
for persons at a sale for arrears of revenue to 
combine not to bid against each other. See Bed 
Mokoond Ball v. Jirjudhim Boy , I. L. B. 9 Calc. 
271 ; 11 C. L. B., 466. Gobind Chundra Gango- 
padhya v . Sherajunnissa Bibi . 13 C. L. B. 1 


25. 


Act X of 1876 , 


s . 4 — Jurisdiction of Civil Court — Brand of officers 
conducting sale. S. 4, cl. (c), of Act X of 1876 
excepts from the jurisdiction of the Givi! Court 
claims to set aside, on account of irregularity, mis- 
take, or any other ground except fraud, sales for 
arrears of land revenue. Quaere ; Whether the ex- 
ception of fraud in the above enactment is confined 
to fraud on the part of officers conducting sales for 
arrears of land revenue. Balkbishka Vasudev 
^MadhavraV;, Narayan,: I. L. B. 5 Bom. 73 


26. 

33. 


Act XI of 1859 * 


S. 33 of x Act XI of 1859 should not be 
read as meaning that under no possible circum- 
stances, can a suit be brought to set aside a sale on 
the ground of fraud. Amirunnessa Khatoon v. 
Secretary oh* State for India 

; L L* B. 10 Calc. 03 

■s.-V Amirunnessa Khatoon v. Browne. 

13C.L.B.131 

27. 7 — — — Beng. Act VII 

)/ 1868— Sale. 


of 1868 — Sale improperly conducted . In a suit 
by a mortgagee for possession of the mortgaged 
property which had been sold under Bengal Act*® 
VII of 1868, where plaintiff alleged that the sale was 
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brought about by fraudulent withholding of the; 
rents and that the mortgagor had purchased it. 
benami ; — Held , that, where a sale has been held 
under the provisions of Bengal Act VII of 1868, but 
improperly and irregularly, it can only be question- 
ed by a suit brought within proper time and against 
proper parties. Raj Lukhee Dassee v. Pearun 
Bibee . . . . 23 W. B. 82. 


28. 


Bidders , dissu- 


asion of. In a suit by some of the co-sharers in a 
mouzah against the others to set aside a sale for- 
arrears of revenue, the finding of the Court of first 
instance established that a certain co -sharer in a 
mouzah had intentionally withheld the payment of 
a small arrear of Government revenue, and had 
thereby caused the property to be sold under 
Act XI of 1859, purchasing it himself at a small’ 
sum in the name of certain other persons ; and had 
also dissuaded certain intending bidders from bid- 
ding at such sale. Held, that the evidence did not 
warrant such a finding, but that, assuming these 
facts to have been established, the right of the 
co -sharer to buy up the estate at the revenue sale 
was not based upon any right of interest common 
to himself and his co-sharers, and that, in the ab- 
sence of misrepresentation or concealment, the fact 
that he had intentionally defaulted as found,, 
did not constitute fraud ; nor did the fact that he 
had deterred others from bidding for the property, 
necessarily constitute an act of fraud. Bhodbim 
Chunder Sen v. Bam Soonder Surma Mozoomdar, 
J. L. B. 3 Calc. 300, distinguished. Doobga Singh 
v. Sheo Pershad Singh . I* L. B. 16 Calc. 194. 


29. 


Sale i without 


attachment — A ttachnent of property sold , not 
necessary — Sale ultra vires — Act XI of 1859 , ss, 5 r 
17. The right to set aside a sale for arrears of 
Government revenue under Act XI of 1859 is not 
confined to proprietors alone, but extends to all 
persons, such as mortgagees, having an interest 
in the property antecedent* to its sale. Watson 
v. Sreemunt Lai Khan , 5 Moo . I. A. 447 , relied 
on. There is nothing in s. 5 of Act XI of 1859* 
which indicates that property sold for arrears of 
Government revenue should be under attachment 
at the time of sale. A sale in contravention of ss. 
5 and 17 of Act XI of 1859 is ultra vires and therefore 
void. The principle laid down by the Full Bench 
in the case of Lala Mobaruk Lai v. Secretary of 
Slate for India in Council, I. L. B. 11 Calc. 260, 
applied. Gorind Lal Roy v. Bxfrodas Roy 

I. L, R, 17 Calc. 398 


30. 


Act XI of 1859 


(Bengal Bevenue Bah Lam), ss, 3 f 8 r and 83** 
Bengal Excise Act (Beng. Act VII of 1868), s. 2 
— Unauthorized sale hy Collector- —Jurisdiction of 
Civil Court. Act XI of 1859, the Bengal Revenue 
Sale Law, providing for the sale of estates in arrear 
of payment of revenue, does not sanction, and by 
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plain implication forbids, the sale of any estate 
which is not at the time in arrear of such payment. 
The whole clauses, in so far as they relate to sales, or 
to their challenge as well as the provisions of Bengal 
Act VII of 1868, are framed upon the express foot- 
ing that they are to be applicable to the sale of 
estates which are in arrear of duty. A Collector 
had sold an estate, purporting to act under Act XI 
of 1859 for a supposed arrear of revenue. There 
was, however, only an erroneous debit in the Col- 
lect orate books against the estate in excess of the 
revenue actually assessed upon it, chargeable against 
it, and due from it. Held, that the sale was without 
authority ; that the Civil Court had jurisdiction 
to declare the sale void and that the provisions 
of s. 33 of Act XI of 1859, relating to an appeal to 
the Commissioner of Revenue, did not exclude that 
jurisdiction. The enactment in s. 8 had no appli- 
cation to such a case. This was not a question 
about a transfer from the account of one revenue- 
paying estate to that of another, nor was it a claim 
for remission or abatement, which had not been 
duly allowed by the Government. S. 8 has no 
application, except there be (i) default in payment 
of the revenue, and (ii) possession by the Collector 
of money of the defaulter not indisputably placed 
to his credit. But here there was no default. 
All moneys paid by the appellants were credited, 
and their alleged default was based upon erroneous 
debit entries to which they were not parties. 
Balkishen Das v. Simpson 

I. Jj. R. 25 Calc. 833 
Ii. B, 25 I. A. 151 
2C.W. N", 513 

31. — — — Sale where no arrears due 

— Bond fide purchase. The sale of an estate for 
arrears of revenue where no such arrears exist is null 
and void, even though it is regularly conducted and 
the purchase is made bond fide . Sreemunt Lall 
Ghose v. Shama Soondueee Dassee 

12 W . B. 276 

Ram Gobind Roy i\ Kushueeudoza. 

15 W. B. 141 

Bee Baijnath Sai-itt v. Lalla Sital Prasad. 

l 2 B. Xu B. F. B. 1 : 10 W. B. F. B. 66 

and Harkhoo Singh v. Bunsidhur Singh 

I. X». B. 25 Calc. 876 

gg. — — — Act XI of 

1859. Where there has been a sale under Act XI of 
1859 for arrears of revenue, but it is found that no 
revenue is actually due to Government, the sale 
must be set aside as not coming within the provi- 
sions of the Act. M angina Khatun v. Collector 
OP Jessore . 3 B. Hi. B, Ap. 144 : 12 W.B. 311 

Ay. . hAA A— — — — — - -Suit to set aside 

sale — Sanction of Commissioner. A suit to set aside 
a sale for arrears of revenue on the ground that no 
aitears were due may be brought without previous 
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sanction of the Commissioner. Thakoor ChurN' 
Roy v . Collector oe 24-Pergunnahs 

13 W. B. 338 

34. ~ — Act XI of 1859 , 

s. 5 — Act XI of 1838 — Suit to set aside sale — Costs' 
of partition — Sanction of Board of Revenue — Beng. 
Beg. XIX of 1814. On 12th June 1867 some of 
the proprietors of an estate applied to the Collector ' 
for a partition under Regulation XIX of 1814. 
On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs in 
this suit, calling upon them to come in within one- 
naonth and show such cause and offer such objec- 
tions, etc., as they should think fit. It did not ap- 
pear that the plaintiffs did come in or did anything' 
upon this. Similar applications were made by 
other shareholders. On the 19th August 1867’ 
the Collector drew out a tabular statement purport- 
ing to be in pursuance of s. 4, Regulation XIX of’ 
1814. In it was a column giving the shares into- 
which the expenses of the partition were to be divid- ■ 
ed. On the same day a notice was issued to the 
proprietors, ordering in them to pay their respec- 
tive quotas of the expenses accordingly. It was 
said by the defendants that the apportionment 
was confirmed by the Commissioner on the 20th 
January 1868. On the 6th March 1868 it w T as 
ordered by the Collector that a proclamation should 
be issued in accordance with paragraph 4 of s. 5 of 
Act XI of 1859, directing the plaintiffs, as default- 
ers in two sums of R 252-3-2 and R9-9-6, to pay 
the Government revenue. On the 28th March 
such proclamation was issued accordingly. Sub- 
sequently one of the plaintiffs came in, and offered 
to pay all that was then due and outstanding. 
His application was rejected, and on the same day, 
the 8th April, the sale proceeded, and the whole 
interest of the plaintiffs was sold for R 16, 900. The 
plaintiffs appealed to the Commissioner, but their 
appeal was dismissed. The plaintiffs therefore- 
brought a suit against the purchasers and the 
Collector for the recovery of the property and for' 
cancelment of the sale. Held , that the sale was 
void. There was no arrear of Government reve- 
nue justifying a sale under Acts XI of 1838 and 
XI of 1859, s. 5. There could he no arrear until' 
demand after sanction by the Board of Revenue 
and by the Lieutenant-Governor of the estimate- 
of expenses prepared by the Collector and fixed- 
by the Commissioner. The Board must give its' 
sanction in each case, and the defendants failed 
to show that it had done so. But even if the Com- 
missioner had power finally to determine the 
amount and date of payment, it was not shown 
that he had done so, or, supposing that he had, that \ 
any fresh demand had been made upon the parties- 
liable. Har Gopal Das v. Ram Golam Sahi 

5 B. I».R.135 : 13 W. B. 381 

35. Unauthorized sale by Col- 

lector — Want of sanction — Subsequent confirmation* 
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not, owing to the negligence of the post office, reach 
the Collector in due time and the estate was sold 
for arrears of revenue. Held , that the sale was 
rightly held. Payment to the post office is not equi- 
valent to payment to the Collector, and the post 
office cannot be considered as the agent of the Col- 
lector. Baikantha Nath Dutt v, Gunga Pros ad 
PUTNAYAK . . . 4 C. W. JN. 103 

38. — Collector’s order of exemp- 

tion — Act XI of 1859 , ss. 18, 33. A Collector’s 
order under s. 18 of Act XI of 1859 for exempting 
an estate from sale for arrears of revenue must be 
an absolute exemption, and not an order having 
effect as an exemption or not, according to what 
may happen, or be done, afterwards. It must not 
depend on an act which may, or may not, be per- 
formed. The High Court having set aside a sale, 
as contrary to the provisions of Act XI of 1859, 
upon a ground other than that declared and 
specified in an appeal made to the Commissioner 
of Revenue against the order for the sale, the Judi- 
cial Committee, referring to s. S3 as prohibiting 
such a course, reversed the decision of the High 
Court. Lala Gauei S anker Lal v. Janki Per- 
shad . . . IL.B. 17 Calc. 809 

L. R. 17 L A. 57 

39. Exemption from sal© of 

land under attachment by Collector — Act 
XI of 1859, ss. 17, 25, 33—Beng. Act VII of I86S 
— : Suit to set aside sale — Bengal Cess Act { Beng . Act 
IX of 1880) — Omission to specify ground of objection 
in revenue appeal , An estate sold for arrears of 
revenue had been previously brought to a judicial 
sale by a mortgagee, whose charge preceded that 
of a puisne incumbrancer, whom the present plaint- 
iffs represented. It was not the consequence of the 
execution-sale that puisne incumbrancers, who 
were not parties to the prior mortgagee’s suit, 
were displaced, or left with nothing but a claim 
against the surplus proceeds of the sale, if any ; 
and on the facts, the present plaintiffs had a mort- 
gagee’s interest in the estate sold by the Collector 
entitling them to sue to have the sale for default in 
payment of revenue set aside, as contrary to Act 
XI of 1859. A sale for arrears of revenue if for 

! arrears which have accrued while the land has been 
subject to an order issued by the Collector under 
the Cess Act (Bengal Act IX of 1880), for the levy 
of road cess in arrear, is contrary to s. 17 of Act XI 
of 1859, such an order being an attachment within 
the meaning of that section. But under s. 33 of 
that Act, in every case where a sale for arrears of 
revenue is impeached, as being contrary to the 
provisions of Act XI of 1859, no grounds of objec- 
tion are open to the plaintiff which have not been 
declared and specified in an appeal to the Commis- 
sioner under s. 25. The above provision in s. 88 
applies where the sale has been irregularly conduct- 
ed, and also where the sale has been illegal in con- 
sequence of an express provision for exemption of 
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— Accounts — Costs . The sale by a Collector of 
a whole talukh in one lot for arrears of revenue 
without specific authority previously conferred by 
the Board of Revenue, was held to be an act un- 
authorized by the general rules and principles of 
the regulations, and not rendered valid by the sub- 
sequent authorized confirmation of it by the Board, 
.and by the appropriation of the surplus proceeds 
of the money by the defaulting proprietor. The 
proprietor’s acquiescence in a sale made, as he 
believed, by the authority of the Board of Revenue 
-did not give legal efficacy to a sale altogether 
void for the want of such authority, or bar 
his claim to annul the sale on ^ that ground. 
The Courts below, without entering into any 
investigation of the profits made by the pur- 
-chaser during his occupation of the estate, assumed 
that he had reimbursed himself the amount of the 
purchase-money and interest out of the profits 
-of the estate. The Privy Council, however, saw 
no ground for such an assumption, and directed 
that an account should be taken of the principal 
and interest due to the purchaser in respect of the 
purchase-money paid by him, and also of the net 
profits made by him, out of the estate during his 
■occupation ; and that on payment to him of what- 
ever may appear due to him on taking such account 
possession of the talukh should be delivered to the 
proprietor. The Privy Council, further, acquitting 
the purchaser of all blame in the transaction, re- 
versed so much of the decrees of the Courts below 
as condemned him in costs, and ordered each party 
to bear his own costs in all the Courts. Mitter- 
jeet Singh v. Heirs or the widow of Juswunt 
Singh . 8 ¥. R. P. C. 15 ; 3 Moo. I. A. 42 

36. — - Sale for arrears of revenue 

•of mitta held by te n ant s -in-c ommon during 
minority of some of the owners— Mad. Beg. 
X of 1831, ss. 1, 2 , 3— Mad. Beg . V. of 1804, s. 14 
{4), s. 20. A mitta held by tenants in-common was 
sold for arrears of revenue at a time the owners 
•of a moiety thereof were minors. In a suit 
brought by the mother of these minors on their 
behalf against the Collector to set aside the sale, 
the District Court held that Regulation X of 1831, 
s. 2, absolutely debarred the Collector from selling 
the estate of the minors during their minority and 
set aside the sale so far as their interests were 
Concerned. Held, on appeal, that the minors not 
being sole proprietors, their estate was not one of 
which the Court of Wards could assume the man- 
agement, and therefore s. 2 of Regulation X of 
1831 did not affect the sale. Krishna v. Mekam- j 

Collector of Salem v. Mekamperuma ! 

L L. R, 10 Mad. 44 

37. — — — Payment of arrears of reve- 
nue through, post office — Act XI of 1859 , 
s. 2-^Paymmf by postal money -order. Where 
the revenue of an estate was sent through the : post 
office by a money-order in sufficient time, but it did 
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the land from sale for arrears having been contra- 
vened. Lola Gauri Sanker Lai v. Jcmki Pershad, 

1 . L. R. 17 Calc. SO 9 : L. R. 17 I. A. 57 , referred to 
Gobind Lal Roy v. Ramjanam Misser 

I. Is. R. 21 Calc. 70 
Xi. R. 20 I. A. 165 

40, - — — Sunset law — Beng. Act VII 

of 1868 , s. 11 — Revenue Sale Law (Act XI of 1859), 
s. 6. S. II of Bengal Act VII of 1868 makes the 
sunset law as enacted in s. 6 of Act XI of 1859 ap- 
plicable to sales of tenures under the former Act. 
The refusal, therefore, of the Collector to accept 
payment of the amount due when tendered after 
sunset on the latest day for payment does not make 
the sale under Bengal Act VII of 1868 illegal. 
Azimuddin Patwari v. Secretary of State for 
India . . . I. L. R. 21 Calc. 360 

41 . — ■ Payment of arrears before 

sale without obtaining exemption from 
sale— Act XI of 1859 , «*. 6, 13, 14, and 33— Pro- 
ceedings when share of estate is not sold at auction- 
sale, — Ground for annulling sale not declared^ and 
specified in appeal to Commissioner. The plaintiffs 
and defendants -were sharers in a certain estate, the 
plaintiffs being owners of a joint share, and the 
defendants the owners of other shares, in respect of 
which separate accounts had been opened in the 
Collector’s register. The plaintiffs in March 1 890 
made default in the payment of Government reve- 
nue for their share, and it was advertised to he put 
up for sale on the 18th September 1890, under ss. 

6 and 13 of Act XX of 1859, for recovery of the 
amount due, El 8-6. On the 16th September the 
plaintiff paid into the treasury of the Collectorate 
the amount of arrears due, and made an applica- 
tion that the joint share might be exempted from 
sale : receipts were given for the amount paid in, 
but no order was made on the application, and the 
share was not exempted from sale. On the 16th 
September the joint share was put up for sale, but 
there being no bids, the sale was postponed, and on 
the same day the Collector made an order under 
s. 14 of Act XI of 1859 that, unless the arrears were 
paid by the other sharers (the defendants) within 
ten days, the whole estate would be put up for sale. 
Notices of this order, provided for by a rule made 
under the Act by the Board of Revenue, were given 
to the serving peon on the 2nd October for service 
on the defendants, and the arrears were paid in by 
some of the defendants on the 4th and by others 
on the 7th October, and eventually the Collector, 
acting under s. 14 of the Act, granted on the 5th 
December 1890 a certificate] of purchase, and gave 
delivery of possession to the defendants. The 
plaintiffs appealed to the Commissioner, but their 
appeal was rejected on the 10th March 1891. In a 
suit for a declaration that the proceedings taken 
by the Collector under s. 14 of the Act were illegal 
and conveyed no title to the defendants, and for 
possession of the joint share with mesne profits 


SAXiIO FOR ARREARS OF REVENUE— 

contd. 

g. SETTING ASIDE SATE — contd. 

(b) Other Grounds — contd. 

Held, by Petheram, C.J . , and Beverley, J. 
(Ameer Ali, J>, dissenting), that the Collector notr 
having exempted the share from sale, the payment* 
by the plaintiff of the arrears on the 16th September 
was no bar to the proceedings taken under s. 14 
of the Act. Held, also, that the defendants’ pur- 
chase was not made invalid by the fact of their 
not having paid in the arrears within ten days 
from the 18th September, the day fixed for the sale 
the ten days in s. 14 run from the time when notice 
of the Collector’s order is given to the other sharers, 
and not from the date of the sale. Held, further, 
that it was not open to the plaintiffs to take thisr 
latter objection, as it was not declared and specified 
in their grounds of appeal to the Commissioner in 
accordance with s. 33 of the Act. Gobind Lal Roy * 
v. Ramjanam Misser, L L. R. 21 Calc. 70, followed. 
Per Ameer Ali, J ., contra. Per Petheram, 
C.J.—S. 33 applies to sales under s. 14 as well as- 
to sales by public auction under the Act. Semble : 
There is nothing in Act XI of 1859 which would 
have prevented the plaintiffs from purchasing the* 
share themselves when it was put up for sale on the 
18th September. Per Beverley, J.— Under s. & 
of the Act, the sale, if it had taken place on the 18th 
September, would have conveyed a good title to the 
defendants ; and under s. 14 they are expressly de- 
clared to have 64 the same rights as if the share had' 
been purchased by them at the sale.” Per Ameer* 

j m The proceedings provided for by s. 14 do- 

not apply in a case where there have been no bids at 
the sale. S. 33 is not applicable to a transfer by the* 
Collector of the defaulting share under s. 14 ; the- 
sale contemplated by s. 33 and referred to by the' 
Privy Council in Gobind Lal Roy v. Ramjanam 
Misser , I. L. R* 21 Calc. 70, is a public sale held 
at a place prescribed by the proper authorities* 
at which there are bidders and a possibility of com- 
netition. Gossain Chutturbhooj* But v. Ishri 
I m . . . I. Xi. R. 21 Calc. 844 

Benami purchase for de- 
faulting proprietors™-#*^#. Reg* XI of 1822 — 
Void or illegal sale . Under Regulation XI of 1822,. 
a benami purchase for defaulting proprietors at a 
sale for arrears of revenue was not ipso facto illegal 
and void. Kaleedoss Mookerjee v. Mothoora- 
nathBanerjee ... 5 W. R. 154.- 

43 . — Fraudulent purchase by 

judgment-debtor — Act XI of 1859 — Right of 
decree-holder . In a suit to recover possession of a 
share of an estate on the ground of purchase at a 
sale in execution which share was alleged to have' 
been knocked down by the Collector to another 
party in an execution sale under Act XI of 1859, 
Where it was found that the plaintiff’s purchase- 
had not been bond fide, the right, title, and interest 
of the decree-holder having been previously pur- 
chased benami by the judgment-debtor himself 
Held, that the real purchaser was the judgment- 
debtor, and that the holder of the rent-decree could 
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SALE FOB ABREABS OF REVENUE— 

contd. 

8 . SETTING ASIDE SALE — contd. 

(b) Other Grounds — conil. 

47. Irregularity — Separate shares, 

sale of — Act XI of 1839, ss. 5, 6, 13, 25, 32 — Equit- 
able relief — Fraud — 1 regularity— Notice — Descrip- 
tion of property — Appeal to Commissioner, speci- 
fication of grounds in. No revenue sale can be set 
aside on the ground of fraud, when the sale would 
have taken place whether or not the fraud had been 
committed ; nor can the equitable relief of recon- 
veyance to the party affected by the fraud be en- 
forced against the auction -purchasers, when some 
of them are innocent and bond fide purchasers. 
Amirunessa Khatoon v. The Secretary of State for 
India, I, L. R. 10 Calc . 63, followed. Rhoohun 
Chander Sen v. Ram Soonder Surma Mozoomdar, 
I, L. R . 3 Gale. 300, distinguished. An erroneous 
entry of the name of a proprietor in a notice under 
s. 6 of Act XI of 1859 does not vitiate a sale. Ram 
Narain Koer v. Mahabir Per shad Singh, I . L . R. 
13 Calc. 208, followed. The non-issue of a notice 
under s, 5 of Act XI of 1859 is a mere irregularity, 
which does not make a sale a nullity nor shall 
the sale be annulled upon such ground under s. 88 
of that Act unless such ground should have been 
specified in the appeal to the Commissioner. BaL 
hisken Das v. Simpson, I. L. R. 25 Calc. 833 : L. R. 
25 1. A. 151, and Gobind Lai Roy v. Ramjanam 
Misser, I. L. R. 21 Calc. 70 : L. It 20 I. A . 165, 
followed. Mohabeer Per shad Singh v. The Col- 
lector of Tirhoot , 15 W. R. 137, dissented from. 
Deonandan Singh v. Manrodh Singh (1905) 

I. L. R» 32 Calc. Ill 


SSALE FOR ARREARS OF REVENUE— 

contd. 

8. SETTING ASIDE SALE — contd. 

(b) Other Grounds — contd. 

properly sell either the estate of the said right, 
title, and interest. Lauda Juggessur Sahoy v. 
•Copal Lall . . . . 15 W. R. 54 

44 . — - Failure of consideration— 

Buit to set aside sale and recover purchase-money on 
the ground that subject of sale was alluvial land 
.and practically non-existent. An estate does not 
necessarily mean land but may denote julkur, 
phulkur, or bunkur rights, and even where land has 
been entirely washed away there still remains the 
right to possession of any alluvion that may sub- 
sequently reappear on the same site, which right 
may, in accordance with the Privy Council decision 
in Lopez v. Muddun Mohun Thakoor, 13 Moo . 
I. A. 467, be sold as an estate. A suit, therefore, 
by a purchaser of such an estate to have the sale 
.set aside and recover his purchase-money, on the 
ground that the subject of his purchase was non- 
. existent at the time of sale, and had since remained 
so, was held to be not maintainable. Govern- 
ment v. Radhay Singh . . 20 W. R. 117 

45. Award of compensation to 

purchaser — Sale set side under Beng. Reg . 1 of 
1821. A sale in 1802 of lands for arrears of Govern - 
ment revenue was set aside by the mofussil and 
sudder commissions constituted under Bengal Regu- 
lation I of 1821, although no suit was brought to 
annul the sale until 1821; and the decision was 
affirmed by the Judicial Committee. But the sale 
having taken place by direction of. the Government, 
and there being no fraud on the part of the pur- 
chaser, the Judicial Committee, Under cl. 2. s, 4 of 
Regulation I of 1821, awarded the purchaser com- 
pensation to be paid by the Government. Ishxjree 
Persad Narain Singh v. Lal Ciiutterput Singh 

3 Moo. I. A. 100 

s.c. Deep Narain Singh v. Lal Chutterput 
Singh . . . . 6¥.E.E C. 27 

46. . . - — . Revenue sent by money- 

order — Mistake — Estate, wrong description of 
— Revenue in arrear — Revenue Sale Lav) (Act XI 
of 1859), ss. 8, 20, 33 — Land Revenue rules in 
..the Land, Revenue and Cesses in Bengal, rule 29 — 
Jurisdiction. Where the actual amount of revenue 
remitted by money-order reached the Colleetorate 
in time, but the remitter made a mistake in the towji 
number and the name of the registered proprietor, 
but was right as to the name of estates and the 
.■amount of revenue payable in respect thereof : 
Held, that it was the duty of the officers of the Col- 
Jectorate to rectify the mistake under rule 29 of the 
Land Revenue Rules, and not to pub up the 
property to sale which, if held, would be without 
jurisdiction and ought to be set aside. Bal Krishna 
Das v. Simpson , 1. L, R. 26 Calc. 883 rL. R. 25 

, X 1 A. idl, referred to. Hamid Hgssein v. Mukh- 
rDUM Reza (1905) . -I. Is. R. 32 Calc. 229 

. f* b a. w. w. ana 


(c) Parties, 

48. Secretary of State, if a 

necessary party — Act XI of 1859 , s. 33—Patni- 
dar’s right to sue . In an action to set aside the sale 
of an estate for arrears of revenue, the Secretary of 
State is not a necessary party. Balkishen Das 
v. Simpson, I. L. It 25 Calc. 833, and Bal 
Mokoond Lall v. Jirjudhun Roy, 1. L. R. 9 
Gale. 271, relied upon. The wording of s. 38 of 
Act XI of 1859 is not restrictive so as to debar a 
person, who has in the property sold a substantial 
interest which is liable to be affected by the sale, 
from instituting a suit to set aside the sale. Robert 
Watson v. Sreemunt Lal Khan, 5 Moo . I. A . 
447, and Gobind Lal Roy v. Biprodas Roy, I. L. It 
17 Calc . 398, followed. A putnidar is therefore 
entitled to institute such a suit. Jaiinnovi Ckow- 
dharani v. Secretary of State for India (1002) 

7 a W. 3ST. 877 


9. MISCELLANEOUS CASES, 

1. Act XI of 1859, s. 5 —Effect 

of notification under Act — Attachment . A notifies- 
tion issued under s. 5, Act XI of 3.859, is simply a 
public call on the debtor to pay his debt by a fixed 
date ; it does not operate as an attachment the 


( 11267 ) 


DIGEST OF CASES. 


( 11268 ) 


SSALE FOB ABBE ABS OF BEVENUE — 
concld. 

9. MISCELLANEOUS CASES — concld. 

Civil Court. Nurkoo Ram v. Ramjoorawun 
-Singh . . . 9 W. B. 4S1 

2. Transfer of tenure from 

•one Colleetorate to another -^-Payment of 
revenue — Notice of transfer. If a tenure is trans- 
ferred from one Colleetorate to another, and the 
holder of the tenure, after receiving notice of the 
transfer, continues to pay his revenue into the for- 
mer Colleetorate, he is not entitled to take credit 
for such payment. But if he pays before notice 
and obtains a receipt, such receipt is a quittance as 
against Government. Thakoor Churn Roy v. 
Collector of 24-Pergunnahs . 13 W. B. 336 
a Act XI of 1859, s. 31— Re- 

corded 'proprietor. Representative of — Execution of 
decree — Purchaser in execution of decree — Revenue 
. sale — Deposit — Assignee. S. 31 of Act XI of 1859 
must be read strictly. An assignee of the recorded 
proprietors is not their representative within the 
meaning of that section, and the Collector is justi- 
fied in refusing to pay to such assignee, claiming 
•on his own behalf, money held in deposit on account 
of the recorded proprietors. Secretary of State 
for India v . Marjum Hosein Khan 

I. !i. B. 11 Calc. 359 

BADE FOB ABBEABS OF BO AD CESS. 

See Bengal Cess Act, 1871, s. 3. 

1. 1*. B. 12 Calc. 430 

See Bengal Cess Act, 1880, s. 47. 

I. D. B. 24 Calc. 27 

See Bengal Tenancy Act, s. 65. ! 

I. D. B. 21 Calc. 722 

See Limitation Act, 1877, Son. II, Art. 12. 

I .D. B. 23 Calc. 775 
Ii. B. 23 I. A. 45 

See Public Demands Recovery Act, s. 2. 

I. Ii. B. 14 Calc. 1 
I. D. B. 23 Calc. 641 

See Public Demands Becovery Act, s. 7 

I. I». B. 23 Calc. 775 
I*. B. 23 I. A. 45 

See Sage for Arrears of Cesses. 

BADE UST EXECUTION OF CERTIFI- 
CATE UN DEB BENGAD ACT VII 
OF 1880. 

See Public Demands Recovery Act 
1880 . . . 6 C. W\ N. 302 

BADE IN EXECUTION OF CEBTIFI- 
CATE UNDEB BENGAD ACT I OF 
1895. 

See Public Demands Becovery Act 
(Ben. Act I of 1895), ss. 15, 19, 32 and 
33 . . I. D. B. 30 Calc. 619 

. what passes at such a sale— 

See Public Demands Recovery Act 
(Ben. Act VII of 1880), ss. 2, etc. 

I. D. B. 29 Calc. 537 
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Col. 

1. Place of Sale . . . . 11271 

2. Person . selling Property of 


WHICH HE IS NOT, BUT AFTERWARDS 


becomes, Owner 


. 11271 

3. Objection to Sale 


. 11271 

4. Stay of Sale 


. 11272 

5. Immoveable Property 


. 11274 

5 (a). Impartible Estate 


. 11275 

6. Bidders . . 


. 11276 

7. Purchasers, Rights of — 



(a) Generally . 


. 11276 

(b) Easements . 


. 11284 

(c) Emblements 


. 11284 

(d) Rent . 


. 11284 

( e ) Reversionary Interest 

. 11285 

(/) Stridhan 

. 

, 11286 


8. Errors in Description of Pro- 

ERTYSOLD . . . . 11286 

9. Joint Property . . . . 11290 

10. Mortgaged Property . . 11305 

11. Decrees against^ Representa- 

tives . ... . 11328 

12. Re-sales . . * . 11334 

13. Purchasers, Title of- — 

(a) Generally . . . . 11338 

(5) Certificates of Sale . . 11342 

14. Distribution of Sale-proceeds . 11348 

15. Wrongful Sales . . . 11379 

16. Invalid Sales — 

(a) Death of Decree-holder |be- 

fore Sale , . . 11381 

(b) Death of Judgment-debtor 

before Sale . . . 11381 

..(c) Fraud . . . .11386 

(d) Execution-proceedings 

struck off . . .11391 

(e) Decrees afterwards re- 
versed . . . . 11391 

(/) Decree found to have been 

SATISFIED . . . . 11396 

(g) Decree against wrong Per- 

son . , . . . 11398 

(h) Decree without Power of 

Sale . . . . . 11339 

(i) Decree amended after Exe- 

cution . . . . 11399 

(j) Want of Saleable Interest 11399 

(h) Sale contrary to Law . . 11402 

(l) Want of Jurisdiction . . 11403 

(m) Decrees barred by Limi- 
tation . . . * 11416 

(n) Sale pending Appeal,. . 11418 
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SAXJ2 m EXECUTION OF DECREE 

crntd . 

17. Setting aside Sale— 

(а) General Cases 

(б) Irregularity . . 

(c) Substantial Injury 

(d) Expenses of Sale 

18. Setting aside Sale — Rights of 
■Purchasers — 

( a ) Compensation . . . 11487 

( l ) Recovery of Purchase-money 11487 

See Appeal — Execution of Decree- 
Questions in Execution. 

I. It. R. 25 Bom. 418 
1. 1*. B. 28 AIL 470 

See Arms Act, 1878, ss. 1 cl. (5), 5. 

I. D. R. 9 Bom. 518 

See Benami Transaction— Certified 
Purchasers — Civil Procedure Code, 

s. 317 . . 5C.W. If. 341 

I. L. B. 28 All. 34 

<$W Bengal Tenancy Act— 

s. 13 . 7 a w*. m 888, 591 

ss. 65 and 188. 

I. It. R. 29 Calc. 219 

See Collector . I. It, R. 23 Bom. 531 

See Excise Acts (III of 1856 and 
Bengal Act I of 1903). 

I. I».B, 31 Calc. 798 

See Execution of Decree— Effect of 
Change of Law pending Execution. 

I. D. R. 3 Bom. 214, 217 
I. It. B. 17 Bom. 289 
I. Ii. R. 2i Calc. 940 
1. 1*. R. 22 Calc. 707 
I. B. R. 18 Mad. 477 
I. Ii. XL 19 Bom. 80 
I. B. XL 20 Bom. 505 
I. B. R. 29 AIL 196 

See Fraud — -Effect of Fraud. 

I. It. R. 2 Mad. 264 
B. I*. B. Sup. Vol. 345 

See Hindu Law — Alienation — Aliena- 
tion by Father. 

See Hindu Law— .Joint Family— Pow- 
jr; uC v:# ' ers' of 'Alienation by Members. ■ 

%*/,■ ' sBtoei ; Hindu; ■ Law— Joint Family — Sals 

of Joint Family Property in 
Execution and Rights of Pur- 

\ CHASERS. 

See Hindu Law— Widow— Decrees 

i - Widow as representing the 

Estate or Personally. 

See Husband and Wife. 

, , ■ - ... L I>. B. 1 AIL 772 


See Limitation Act, 1877, Sch. II, Art. 


Col 

11419 

11432 

11484 

11487 


See Limitation Act, 1877, Sch. II, Art. 
134 . . 1. 1,. R. 25 Mad. 90 

See Limitation Act, 1877, Sch. II, Art. 
138. 

See Limitation Act, 1877, Sen. II, Arts. 
166, 167 . I. Ii. B. 9 Bom. 408 

I. Xu B, 5 Calc. 331 
I. L. B. 5 Mad. 113: 

See Limitation Act,1 877, Sch. II, Arts. 
178, 179 . I. Ii. B. 30 Mad. 209 

See Lis pendens . I. L. B. 23 All, 00 1 
X. D. B. 27 Bom. 280 
X. Ii. B. 13 Mad. 504= 
I. It, B. II Bom, 473 

See Mortgage— Sale of Mortgaged- 
Property. 

See Onus of Proof— Sale in Execution 
of Decree. 

See Pleader— Purchase by Pleader at 1 
Sale in Execution of Decree 

4B. Ii, B. A.C. 181 
I. X». B. 10 Mad. Ill 
X. L. XL 15 Mad. 389* 

See Pre-emption — Bight of Pre-emp- 
tion . . X. B. B. 1 AIL 272, 277" 

0 If. W. 24% 272 
7 1ST. W, 97, 281 
I. L. B. 2 AIL 850" 

i, ii. b. s ail 112, sar- 
is W. B. 455 

See Bight of Occupancy — Transfer of 
Bight . I It. B. 1 AIL 85% 547 
I.B. B, 4 Calc. 925 
22 W. B. 169 
X. Ii. B. 2, AIL 461 
I, L». B, 20 Calc. 727’ 

See Bight of Suit — 

Fraud . I. !». B. 29 Calc. 395 
Sale in Execution of Decree. 

See Sheriff — Sale by Sheriff. 

I. IDB. 27 Calc. 204. 

See Transfer of Property Act, sr 99, 

I, Ii, B, 85 Gale. 81 , 

See Waiver . 11 C. W. If. 848 

mortgaged property— 

See Mortgage — Sale' of Mortgaged 
Property. 

See Sale for Arrears of Bent— Set- • 
ting aside Sale— General; Cases, o;; / 

u'X 

ff : setting aside :ml©x j ; ; ;; | 

See Civil Procedure Code, 1882, s. 

Questions xsr, Execution of De- 
cree . 6 C. W. H. 279, 283 

Parties to Suit * 0 C, W. m 127" 
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BADE IN EXECUTION OF DECREE — 

contd. 

setting aside sale — concld. 

See Hindu Law— Endowment— Aliena- 
tion of Endowed Property. 

6 C. W. N. 063 

See Sale for Arrears of Rent — Set- 
ting aside Sale — General Cases. 

I. L. R. 29 Calc. 1 

See Sale in Execution of Decree — Set- 
ting aside Sale — Irregularity. 

8 C. W. N. 838 

1. PLACE OF SALE. 

1 . . Place of holding the sale— 

Sale of moveable 'properly in execution of decree — 
Practice . Under the Code of Civil Procedure (Act 
XIV of 1882), it is intended that a sale of move- 
able property attached in execution of a decree 
should ordinarily be held in some place within the 
jurisdiction of the Court ordering the sale. Good and 
sufficient reasons must be shown for directing other- 
wise. Where the only ground urged for directing 
a sale outside the Court ’s jurisdiction was that the 
property would probably fetch a better price, and 
it was found by the Court that a fair sale could be 
had on the spot :• — Held, that no sufficient reason 
was shown for departing from the usual practice. 
Lakshmibai v. Santapa Revapa Shintre 

I. li. R. 13 Bom. 22 

2. PERSON SELLING PROPERTY OF WHICH 
HE IS NOT, BUT AFTERWARDS BE- 
COMES, OWNER. 

1. — Obligation to make good 

the sale out of subsequently- acquired in- 
terest — Vendor and purchaser. The doctrine — 
that where a person sells property of which he is not 
the owner, hut of which he afterwards becomes the 
owner, he is bound to make good the sale to the pur- 
chaser out of his subsequently-acquired interest- 
does not apply to a case where the sale was made 
through the Court at the instance of an execution- 
creditor, and was therefore compulsory. Aluk- 
monee Dabee v . Banee Madhub Chuckerbutty 
I. D. R. 4 Calc. 677 : 3 C. Xi. R. 473 

3, OBJECTION TO SALE. 

X. Dispossession of third party 

in execution — Resistance or obstruction by stranger 
on delivery to auction-pvCrchaser — Civil Procedure 
Code , 1859, s. 269 . There was no provision in the 
Civil Procedure Code, 1877, similar to that con- 
tained in s. 269 of Act VIII of 1859, which 
enabled the Court executing a decree to inquire 
into a complaint made by a person other than the 
defendant, on the ground of dispossession in the 
delivery of possession to the purchaser of immove- 
able property sold in execution of a decree ; and 
therefore the only remedy of a person so dispos- 
sessed was by regular suit. A, a decree-holder, 

VOL. V. 


SALE IN EXECUTION 1 OP DECREE — 

contd. 

3. OBJECTION TO SALE — concld. 

purchased certain property belonging to B , his 
judgment- debtor, at a sale, in execution of his 
decree, and delivery of possession to him was 
ordered. A stranger to the suit thereupon presented 
a petition to the Court executing the decree, setting 
up a title to a moiety of the property in question, 
and prayed for an investigation into his right, and 
for recovery of possession, on the ground that he had 
been dispossessed by A. Held , that the application 
could not be maintained. Harasatoollah v. 
Brojonath Ghose 

I. L. R. 3 Calc. 729 : 1 C. L. R. 517 

[This omission is now rectified, and under the Civil. 
Procedure Code, 1882, the Court has power to make 
an inquiry on the application of a third party dispos- 
sessed in execution.] 

2. — — — — Decree, impeachment of, by 
a stranger as fraudulent — Civil Procedure Code 
(Act XIV of 1882), s. 287. In the execution of 
a decree ordering the sale of immoveable property it 
is not competent for the Court to refuse to sell it 
because a stranger to the suit in which such decree 
was obtained, who is in possession of such property, 
impeaches the decree as having been obtained by 
fraud ; the course open to him, if he wishes stay of 
execution, being to file a suit and obtain an injunc- 
tion for that purpose. Purshottam Vithal v. 
Purshottam Iswar . I. L. R. 8 Bom. 532 

3. Objection subsequently taken 

by the judgment-debtor that the property 
sold was not legally saleable — Civil Procedure 
Code, ss. 311 , 312 and 313 — Execution of decree - — 
Sale in execution— Estoppel. Held , that a judgment- 
debtor who might have raised objections to a sale in 
execution of a decree against Mm, but who have re- 
frained from doing so, and who might have appealed 
against the order for sale, has no right, after the 
sale has been carried out, to prefer an objection that 
the property sold was not legally saleable. Ram- 
chhibar Misr v. Becliu Bhagat, I. L. R. 7 All . 64,1 , 
and Burg a Char an Mandal v. Kali Prasanna Sar- 
har, I. L. R . 26 Calc. 227, followed. Umed v. Jas 
Ram (1907) . I. L. R. 29 AIL 612 

4. STAY OF SALE. ' 

1, Stay of sale in regard to a 

particular property — Other property of judg- 
ment-debtor. To save a particular property from 
sale, a judgment-debtor must show the value and 
condition of other properties in her possession, and 
the Judge must consider how and by what arrange- 
ment such a disposal of different portions of such 
property may be made so as to avoid the sale of the 
property already attached. Deb Kumari Bibee v. 
Ram Lall Mooxerjee 

3 B. L. R, Ap,fl07£: 12 W. R. m 

q — ggtay of sale pending adminis- 

tration suit — Mortgage decree — Right of secured 
creditor. In execution of a decree on a mortgage- 
bond executed by the father of the judgment- 

: 16 K 
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SALE DST EXECUTION- OE DECEEE- 

co?dd. 

4 STAY OF SALE — contd. 
debtors, since deceased, which decree directed that 
the mortgage -lien should be enforced, first, by 
sale of the property specifically mortgaged ; and, 
secondly, if the debt rem ained unsatisfied by the sale 
of the other property in the possession of the judg- 
ment-debtors, the judgment-creditor proceeded to 
have the property sold. After issue of the sale noti- 
fication, one of the judgment-debtors applied for 
stay of the sale, on the ground that an administra- 
tion suit was pending with respect to the property 
of his father, the mortgagor, and also asked that 
a receiver be appointed and arrangements made for 
paying off the mortgage -debt and saving the pro- 
perty from sale. Held, that the Court was wrong 
in passing such order, inasmuch as there were no 
reasonable grounds why a secured creditor should 
be debarred from enforcing his security pending 
the administration suit. Kristomohiny Dossee 
v. Bama Churn Nag Ghowdry 

I. Xjf. K. 7 Calc. 733 : 9 C. Xi. R* 344 

3. —Tender of debt by transferee 

of property — Civil Procedure Code, s. 291 . Held, 
that the assignees of a purchaser from a judgment- 
debtor of property, the subject-matter of a decree for 
enforcement of hypothecation, were entitled to come 
in and protect the property from sale in execution of 
the decree by tendering the debt and costs under 
s. 291 of the Civil Procedure Code, and that the 
executing Court was bound to accept the money and 
stop the sale. Behari Lal v. Ganpat 

I. Ij. R, 10 All. 1 


4. 


Civil Procedure Code, ss. 


276, 305. S. 305 of the Civil Procedure Code 
(which enables the Court in certain cases to stay 
the sale of immoveable property to enable the 
debtor to raise the amount of the decree by 
mortgage, lease, or private sale of the property) 
contemplates a mortgage or lease of private sale 
only where “ the amount of the decree can be 
thus provided for.’* A Court executing a decree can 
neither grant a certificate under this section, nor 
confirm a mortgage or other alienation of pro- 
perty, unless it appears that by such alienation 
the decree will be satisfied in full. It is not suffi- 
cient that after grant of certificate a mortgage by 
the judgment-debtor is, as between him and his 
mortgagee, bond fide, nor can it affect the lien 
acquired by the judgment-creditor under s. 276. 
Gurtjsami v. Yen k ats ami I. L, XL 14 Mai. 277 


•A : d;~ , :T — ' Payment' into Court of de- 
cretal money and costs — Transfer of Pro - 
pwty Act (IF of 1882), s. 90 — Execution of decree — 
* — Blay of sale. Where the sale of mortgaged pro- 
perty has been directed bv an order absolute under 
a 8 of the Transfer of Property Act, 1882, it is open 
to the person holding the equity of redemption in 
such property to pay into Court at any time before 
the saie tne amount of the decretal debt and costs, 
and thereupon the execution-proceedings will cease’ 
It is not necessary that the person holding the 
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: conid. . ■ , 

4 STAY OF SALE — concld. 

equity of redemption should wait, until the pro* 
perty is actually put up for sale. Raja Ram Singh ji 
v. Chunni Lal, 1. L. R- 19 All. 205, and Harjas Rai 
v. Rameshar, I. L. R. 20 All 354 , followed. Bihijan 
Bibi v. Sachi Bewah, I. L. R. 31 Calc. 863 , referred 
to. Misri Lal v. Mithu Lal (1905) 

I. L. B. 28 All. 28 

5. IMMOVEABLE PROPERTY. 

1 Interest in decree against 

mortgaged property — Civil Procedure Code , 
1859, s. 259— Sale of decree— Interest in immove- 
able 'property. A decree for the sal© of mortgaged 
property was attached and sold in execution of a 
decree. Held, that the interest in immoveable pro- 
perty thereunder conveyed to the purchaser was im- 
moveable property within the meaning of s. 259 of 
Act VIII of 1859, and that certificate of sale ought 
to have been granted to the purchaser. Hari Go- 
VIND JOSHI V . RaMCHANDRA PaNDURANG do SHI 

9 Bom. 64 

2 Decree creating 

charge on land— Interest in immoveable property - 
The sale of a decree charging land for its satisfaction 
in the course of execution -proceedings against the 
judgment-creditor is a sale of an interest in immove- 
able property. Held, that the provisions of the Code 
of Civil Procedure relating to sales of immoveable 
property will apply to such sale. Bhawani Ivuar 
v. Ghulab Rai . . . I. L. B. I AU. 

Mobkoonissa V. Dewan Ali Mistree . 

4' W. B. mis, && 

Civil Procedure 


3. 


Code ( Act XIV of 1882), ss. 235, 247, 284, 287- 
Executidn of decree, application for sale, of tenure in — 
Incumbrance, notification of existence of Incum- 
brance — Arrears of rent due in respect of the 
tenure — Rules made by the High Court— Omission 
to state existence of arrears of rent, effect of— Costs 

recoverable by judgment-debtors against decree-holder , 
inclusion of, in application for execution , effect of— 
Liability of hypothecated property on release of prin- 
cipal } 'by ads of landlord. Although t there is no 
express provision in the Code of Civil Procedure 
casting on the decree-holder the duty of notifying 
incumbrances on any property sought to be brought 
to sale, the rules made by the High Court under the 
provisions of s. 287 of the Code cast on him the duty 
of notifying the existence of arrears of rent due to 
him in respect of the property which ^ he seeks to 
bring to sale. An arrear of rent due in respect ©i 
the property sought to be sold is to be^ regarded as 
one of the matters to he notified, as being material 
for the purchaser to know in order to judg» . 
nature and value of the property ; and the omission 
of the decree-holder to notify such arrear due to him 
at the date of the issue of the proclamation for the 
. sale of: the property has the elect of destroying the 
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5. IMMOVEABLE PROPERTY —conoid. 

lien he has upon the property. Nursing Naran 
Singh v. Roghoobur Singh, I. L. R. 10 Calc . 
609, and Kasturi v. V enkatachalapathi, 1. L. R. 
15 Mad. 412, referred to and followed. Under 
s. 247 of the Code of Civil Procedure, all that the 
decree-holder is entitled to enforce execution of is 
the difference between the amount found recover- 
able by him and the amount which the judgment- 
debtor is entitled to recover against him. When a 
decree-holder loses his remedy to enforce his decree 
for arrears of rent by the sale of the property in 
default, by reason of his own negligence, laches and 
acts, he cannot be allowed to enforce it as against a 
third party into whose hands the property passes 
at the sale, and to make any property hypothecated 
for the rents liable for the whole amount due to him 
when, by the security bond, the hypothecated pro- 
perty is made liable only for so much of the arrears 
due as may not be realized by the sale of the pro- 
perty in default. Giribala Debia v. Mina Ku- 
mari (1900) . . . 5 0. W. 3V. 497 

4. • Property to be sold, ances- 

tral in part only — • Execution of decree— Transfer 
of decree to Collector — Notification ( Local Govern- 
ment) No. 671, dated August 31st, 1880. Held, > 
that where the Civil Court is satisfied that the j 
land, which is ordered to be sold or any portion of it j 
is ancestral, it should transfer the decree for execu- 
tion to the Collector so far as regards ancestral land ! 
only. Ahmad Chaus Khan v. Lalta Prasad j 
(1906) . . . . D. L. R. 28 All. 631 

5 (a). IMPARTIBLE ESTATE. *j 

5. — — Sale of “right, 

title and interest ” of holder of impartible zamindari 
and member of joint family governed by Mitakshara 
law — Subsequent reversal of interpretation of law 
under which sale was held — Change in nature of 
interest owned by holder of impartible estate — -Change 
of law whether retrospective — -Effect of sale under 
new interpretation of law. In execution of a 
decree against the holder (by custom of primogeni- 
ture) of an impartible zamindari, who was a member 
of a joint family governed by the Mitakshara law, 
his “ right, title and interest 55 in the estate was sold 
in 1876. By the law as then interpreted such a 
holder had only a limited interest, and except for 
special justifiable causes (of which the debt on which 
the above decree was obtained was not one) no 
power of alienation beyond his lifetime. Subse- 
quently this interpretation of the law was reversed 
by the Judicial Committee in the eases of Sartaz 
Kuari v. Deoraj Kuari, L. R. 15 I. A. 51 : 1. L. R. 10 
All. 272, and Rao Venkata Surya Mahipati v. 
Court of Wards, L. R. 26 1. A. 83 ; I. L. R. 22 
Mftd. 383, which decided that the holder of an 
impartible estate had an absolute interest in it, and 
made it alienable, unless a custom against alienation 
were proved. In a suit by a purchaser at the sale 
against the successor by survivorship to the judg- 
ment-debtor for possession of the subject of sale, on 
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contd. 

5 (a). IMPARTIBLE ESTATE —condl 

the ground that the plaintiff had purchased an 
absolute interest in it : — Held, that the reversal of 
the previously accepted interpretation of the law 
did not displace its application to the contract 
contained in the certificate of sale of 1876, the 
parties to which were bound by the law as then 
understood and that only the life-interest of the 
then holder passed by the sale. Abdul Aziz 
Khan v. Appayasami Naicker (1904) 

I. Xi. R. 27 Mad. 131 

6. BIDDERS. 

1. — __ Withdrawal of bid — Civil 

Procedure Code, 1882, s . 290. It is competent to a 
bidder at a Court auction -sale to withdraw his bid. 
Agra Bank v. Hamlin . X, X*. R. 14 Mad. 235 

7. PURCHASERS, RIGHTS OF. 

(a) Generally. 

See Accretion — Right oe Purchasers 
to Accretions. 

1. _ — : What passes by sale— Sale 

under money -decree — Right, title, and interest of 
judgment-debtor. Nothing passes to the auction- 
purchaser at a sale in execution of a money-decree 
but the right, title, and interest of the judgment- 
debtor at the time of the sale. Akhe Ram v. Nand 
Kishore . . . . I. Xj. R. 1 All. 236 

Khub Chand v. Kalian Das 

I. D. R. 1 All. 240 

Barton v. Brijonath Surmah . 3 W. R. 65 

Ram Onoogroho Singh v. Montorun 

W. R. 223 

Seth Oodey Kurrun v. Ciiait Ram 

2 Agra 125 

Jykishoon SookulG;. Shunkur Sookul 

3 Agra 16*8 

Zalim v. Choonee Lall . * 3 Agra 194 

Bhukan Bhaibava v. Bhaiji Prag 1 Rom. 19 

2. . i Sale under Bom . 

Reg. IV of 1827— Right, title, and interest of judg- 
ment-debtor. All that passed under a Court’s sale 
under Bombay Regulation IV of 1827 was the right, 
title, and interest of the judgment-debtor whose 
property was proclaimed for sale. Kushaba bin 
Sankroji v. Pitambardhari .12 Bom. 15 

3. — \ Properly sold with 

specification — Rights of judgment-debtor. Though 
there is a specification of the subject of sale at the 
time of sale, yet it is not the property specified, 
but only the right of the judgment-debtor therein, 
that is offered for sale and is conveyed, there 
appearing no provisions in the Procedure Code to 
contemplate the sale or transfer of anything more 
than the right and interest of the judgment-debtor ; 

16 k 2 
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SALE IN EXECUTION OE DECREE — 

contd. 

7. PURCHASERS, RIGHTS OF —contd. 

(a) Generally— contd. 

sale. Held, also, that the attachment of the judg- 
ment-debtors’ entire proprietary rights in the mon- 
zah included their interests in both mehals and the- 
sale-certificate clearly showed that all their rights in 
the village were passed to the purchaser. Mahadea 
Dubey v. Bholcmath Dichit, I. L. JR. 5 All. 86, and 
8. A. No. 818 of 1885, referred to. Fida Husain v~ 
Kutab Husain, L L. JR. 7 All. 38, dissented from. 
Muhammad Abdul Kadir v. Kutub Husain. 
Kumal-ud-din Ahmad v. Kutub Husain 

I. L. R. 9 All 138 

6. ; — ■ Increase of judg- 

ment-debtor's interest occurring after attachment and' 
before sale. Previously to a mortgage of it, a frac- 
tional interest in certain property (which interest 
was purchased by the plaintiff, the mortgagee, 
at a judicial sale) had been the subject of a settle- 
ment by a Mahomedan. on his wife under the condi- 
tions that, if he should have no child by her, his 
two sons by another wife should each have an 
estate therein. He died without other children. 
Held, that the two sons had taken definite 
interests capable of being attached within s. 268 
of the Civil Procedure Code, not being mere 
expectancies. Held, that a judicial sa3a of pro- 
perty, purporting to be of all the interest of a 
judgment-debtor, carries with it any enlargement 
thereof that may have occurred after the attach- 
ment and before the sale ; and that accordingly 
the above-mentioned settlor having died without 
a child by that wife, between the date of the 
attachment and the sale, the sons’ augmented 
interests passed thereby. UmesOkitnder Sircar 
v. Zahur Fatima \ I. L. R. 18 Calc. 184 

L. R. 17 X. A. 201 

7. * — — — , ■ Civil ' ' Procedure 

Code ( Act XIV of 1882), s. 274, cl (c)— Rights, 
of purchaser of mortgage-bond at sale in execution 
of decree. Where a person at an execution-sale 
purchases a mortgage-bond under which certain 
immoveable property is given as collateral security 
for an advance, the fact that he has not attached 
under s. 274 of the Code will not affect his right to 
have the collateral security enforced by the sale of 
the properties mortgaged. Kasinatit Das v. 
Sadasiv Patnatk . I. 1j* R. 20 Calc. 806 

8. ^ — — — — - Sale of raiyat's 

interest — Want of zamindar's consent to alienate . 
An auction -purchaser of a raiyat’s right and interest 
in his house in a village could not acquire more title 
than could have been transferred by private sale, and 
therefore if by the village custom the raiyat cannot 
alienate the house with the zamindar’s consent, and 
such consent has not been obtained* the -sale In nxe- . 
cution conveys no rights in it to the purchaser. 
Shir Lall v . Lochun Singh , „ 3 Agra Rev. 7 

9. • Sale of specified 

share— Property coming to adder before sate. 

When there was a sale of a specified share belonging 
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7. PURCHASERS, RIGHTS OF — contd. 

(a) Generally — contd. 

and the auction-purchaser at a sale in execution 
acquires by the express terms of the conveyance to 
him not the presumed title of the person in posses- 
sion, or the apparent title in the Collector’s books, 
but the right, title, and interest of the judgment- 
debtor in the property sold. Mahomed Ruksh v. 
Mahomed Hossein 

3 Agra 171 : Agra E. B. Ed. 1874, 145 

See Raluk Doss v. Nimaye Chtjnder 
Sircar . . .17 W. R. 511 

4. - — — — 1 Description of 

property in specification under s. 237 of Civil Pro- 
cedure Code on application for attachment — -Exe- 
cution against joint family property. The speci- 
fication required by s. 237 of the Civil Procedure 
Code of the judgment-debtor’s share or interest in 
immoveable property sought to be attached should 
state distinctly whether it was the judgment- 
debtor’s undivided share or the family property in 
which the judgment-debtor had an undivided share 
which was sought to be attached and should also 
specify what that family property was. If the 
specification merely referred to the judgment- 
debtor’s share and interest in what was the family 
property the Court would hold, unless something 
to the contrary appeared, that the sale was of that 
share and interest only. Muhammad Husain v. 
Dip Chand . . . I. L. R. 14 AIL 190 

5. — — — Sale of rights 

and interests in mouzah consisting of two mehals — 
Submersion of mehal at time of sale — Sale-certi- 
ficate uM . specifically mentioning submerged mehal 
— Passing of rights in submerged mehal to pur- 
chaser. The rights and interests of certain judg- 
ment-debtors in a mouzah consisting of two 
separate mehals, respectively known as the Upar- 
war mehal and the Kachar mehal, were brought to 
sale in execution of the decree. At the time of 
the sale the Kachar mehal was submerged by 
the river Ganges, and in the sale-notification the 
revenue assessed upon, the Uparwar mehal only 
was mentioned, and there was no specific attach- 
ment of the Kachar or submerged land, but the 
property was sold as that of the judgment-debtors 

: in the mouzah. Subsequently the river having 
receded, the . auction-purchaser attempted to 
obtain possession of the Kachar land, but was 
resisted by the judgment-debtors on the ground 
that their rights and interests in that land had 
not been conveyed by the auction-sale, but only 
their rights and interests in the Uparwar mehal 
Held, that either the whole rights of the judgment- 
debtors in both mehals were sold, or, if not, their 
rights, in the Uparwar mehal with the necessary 
right : to. ■ any lands which might 
from . the- river’s bed and 
j and the mere fact of the 
mention in the sale-notification of the revenue of the 
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13AXiE m EXECUTION OF DECREE — 
contd, 

7. PURCHASERS, RIGHTS OF — condt. 

(a) Generally — contd. 

to the judgment-debtor Held , that the auction- 
purchaser was not entitled to claim property which 
.'had before sale descended to the judgment-debtor. 
Azadee v. Ajmere Koonwer . 1 Agra 282 

10. Interest in pur- 

chase-money- — Civil Procedure Code , 1877, s . 266 — 
Property not subject to attachment and sale. The 
purchaser at a sale in execution of a decree of the 
right or interest which the vendor of immoveable 
property has in the purchase-money, where it has 
been agreed that the same shall be paid on the 
-execution of the conveyance, takes nothing by his 
purchase, such interest not being subject to attach- 
ment and sale under s. 266, Civil Procedure Code, 
1877. Ahmad -ubdin Khan v. Majlis Rai 

I. Xi. R. 3 AIL 12 

11. — — — Bight to mesne 

profits— Civil Procedure Code (Act VIII of 1859), 
s. 259 — Certificate of sale . The possession, with 
mesne profits, of land comprised in a zur-i-peshgi 
lease of the year 1851 was decreed to the zur-i-pesli- 
gidars in 1860; and litigation . as to their rights 
under the lease was carried on till 1874, when, after 
their deaths, it ended in favour of their represen- 
tatives. In 1869 one of the parties to that litiga- 
tion obtained a decree for money against the zur-i- 
peshgidars ; and in 1874, in execution of this decree, 
•all the right, title, and interest of the representa- 
tives of the latter in the lease of 1851 was sold to a 
third party. Held (reversing the decision of the 
High Court), that the right to the mesne profits 
awarded by the decree of 1860 did not pass by the 
sale, but remained in the representatives. Ganesh 
Ball Tewari v. Shamnarain 

I. X,. R. 6 Gale. 213 

12. Life-interest in 

property of testator. A life-interest in the residue of 
the real and personal property of a testator, after all 
the charges upon it have been satisfied and provided 
for, and after a full administration has taken place 
•of the assets for the purpose of discharging these 
several dispositions, cannot be sold under an execu- 
tion issued in the Supreme Court against the pro- 
perty of the testator. The sale therefore passes 
" nothing to the purchaser. Tokai Sheror v. D auod 
Mullick Fdreedoon Reglar 

4 W. R. P. O. 87 ; 6 Moo. I. A. 510 

. IS. 1 ' .y — ~~~ 1 Sale , of ■ legacy 
under writ against executor. A seizure and sale by 
the Sheriff of the amount of a legacy under a writ 
.against the executor, declared invalid in the absence 
•of proof of payment extinguishing the legatee’s 
interest. Lazar v. Colla Ragava Chetty 

5 W. R. F. G. 126 : 2 Moo. I. A. 83 

14. Bight and inter - 

-est of proprietor of resumed revenue-paying estate. 
Rv a sale in execution < i ■ In rights and interests of 
a judgment-debtor as recorded proprietor of a 
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(a) Generally — contd. 

Government resumed revenue-paying estate, 
released rent-free lands lying in the estate do not 
pass to the purchaser. Dol Gobindmony Debia v. 
Imdad Ali .... 5 W. R. 170 

15. — “ Bight, title » 

and interest ” of a judgment-debtor in a partly- 
executed decree — Possession of land attached under 
Beng. Beg. V of 1812 , s . 26. A decree of the year 
1843 awarded to persons, afterwards represented by 
the respondents, the possession of a moiety of a 
talukh which had been since 1837, and remained 
till 1866, under attachment by the Collector in 
virtue of an order made under Regulation V of 1812. 
The Court which granted the decree, intending to 
execute it, approved the proceedings of an Ameen 
purporting to put the decree-holders into construc- 
tive possession of a certain number of mouzahs of 
the talukh. In 1850 the appellants, in execution of 
a decree for money obtained by them against the 
respondents, purchased at a sale, amongst other 
things, their s< right, title, and interest ” in the 
decree of 1843. Held (affirming the judgment of the 
High Court), that possession of the mouzah having 
been delivered, so far as it could be delivered, con- 
sidering the attachment to which the talukh con- 
taining these mouzahs was subject, the decree of 
1843 had been so far executed ; and that what was 
acquired by the appellants at the execution sale was 
only the unexecuted portion of the decree of 1843. 
GrISHCHUNDER ChUCKERBUTTY V. JlBANESWARI 
Dabia. Grishchtjnder Chuckerbutty v. Bises- 
wari Debia 

I. L. R. 6 Calc. 243 :7C.L. R. 420 

16. Sale of right, 

title, and interest of zamindar- — Impartible primo - 
genitary zamindari — Interest taken by purchase . 
In 1873 and 1876, portions of an impartible primo- 
genitary zamindari, which were in the posses- 
sion of a lessee from the zamindar, were attached 
and brought to sale in execution of decrees against' , 
the zamindar. The purchase-money was very 
inadequate as the price of the full ownership of 
the property {subject to the lease), hut what was 
sold according to the sale-certificate was the right, 
title, and interest of the judgment-debtor without 
any restriction. The judgment-debtor died in 
1881, and the lease having run out, the purchaser 
now sued in 1893 for possession. Held , that the 
plaintiff must be taken to have purchased an 
interest for the life only of the judgment-debtor. 
Abdul Aziz Khan Sahib v. Appayasami 
Naickar . , . I. Xj, R. 22 Mad. 110 

17. Sale of rights of 

deceased debtor whose representatives hold certifi- 
cate of administration. In cases where the right of 
Inheritance really vests, the purchaser of the rights 
of a deceased judgment-debtor, whose representa- 
tives hold under a certificate under Act XXVII of 
1 860, does not acquire the entire estate, but acquires 
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{a) Generally — contd. 

it subject to all legal and equitable rights of inherit- 
ance. Sham Coomar Roy v. Juttun Bibee 

14 W. R. 448 

Rajkbisto Singh v. Bungshee Mohun 

14 W. R. 448 note 

IS. Sale of zamin - j 

dari rights — Building appurtenant to zamindari 1 
rights. The C£ rights and interests 5 ■ of a zamindar j 
in a ■certain village were sold in execution of a decree. 
At the time of the sale a certain building was his 
property qua zamindar : Held, that, in the absence j 
of proof that such building was excluded from sale, I 
the sale of his u rights and interest ” in the village 
passed such building to the auction-purchaser. Abtj 
Hasan v. Ramzan Ali > I. L. R. 4 All. 381 

19. Sale of house 

and lands to different purchasers — Decree-holder , 
purchase of land by, and sale of house to third 
person . Where a decree-holder who had attached 
certain land and a house upon it caused the land 
to be sold in execution and purchased it, and then 
caused the house to be sold to a third party : — Held, 
that he had purchased the land on which the house 
stood, subject to the right of the person who bought 
the house to have it continued there. Mookta 
Soonduree Chowdhrain v. Muthooranath 
Ghose . . . . .22 W. R. 209 

20. ~ — — — — Sale of property 

with incumbrances — 'Eight, title, and interest of debtor. 
The purchaser at a Court’s sale buys only the right, 
title, and interest of the debtor, burdened with all 
valid liens such as a previous san mortgage. Ma- 
tJmradas Ranchoddas v. Kalia Khushal , 7 Bom. A 
G. 24, and Chintaman Bhaskar v. Shivram Hart, 9. 
Bom. SO 4, followed. Ranchoddas Day aldas v. 
Ranchoddas Nanabhai . I. L. B. 1 Bom. 581 

21, — Interest adverse 

to judgment-debtor — Effect of sale — Incumbrances 
by debtor after attachment. Under an execution 
sale, the purchaser, notwithstanding that he ac- 
quires merely the right, title, and interest of the 
judgment-debtor, acquires that title, by operation 
of law, adversely to the judgment-debtor, and freed 
from all the alienations and incumbrances effected 
by him after the attachment of the property 
sold. Dinendbonath Sannial v. Ramkumar 
Ghose. Tarakchandba Bhuttacharjee v. 
Baikantnath Sannial 

I. L. R. 7 Calc. 107 ; 10 C. L. R. 281 
L.E.8IA. 85 

; ' ■ Chttnder Doss v. Lalla Thakoob 

Pebshad . . . . W. B. 1884, 359 

22. . Sate free of decree- 

holder's inter est-Reservation of rights. When a 
judgment-debtor’s property is sold at the instance 
of the judgment-creditor, the sale, whether directed 
by the decree or not, must 'be a sale free of the 
judgment -creditor *s rights in the property, unless 
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these are reserved. Doolee Chund v. Oomda 
: : Begum ; . ' .v24;'WVR,. 288 

See Dullab Sirkar v. Krishna Kumar Baksh 
3 B. L. B. 407 : 12 W, B. 303 

23. — • Prior right ' of 

former purchaser at unconfirmed sale — Laches. 
The purchaser at a Court ’s sale buys only the then 
existing right, title, and interest of the judgment- 
debtor, and therefore ordinarily takes, subject to 
the prior right, contingent on confirmation, of a 
former purchaser, though such former purchase 
be confirmed subsequently to his own. Quaere : 
Whether the case might not be different if the delay 
in the confirmation of the former purchase were 
accompanied by great laches on the part of first 
purchaser, or by other special circumstances. 
Konapa bin Mahadapa v. Janardan Sukdev 

11 Bom. 193 

24. Effect of sale — Right of pur- 

chaser as compared with purchaser by private sale 
— Right as against charges on estate sold. A pur- 
chaser at a judicial sale is in a position different 
from that of a mere representative of the old pro- 
prietor, or of one who comes in by a voluntary sale 
made by the latter. A judicial sale transfers to the' 
purchaser the property of the judgment-debtor 
against the debtor’s will, and places the purchaser 
in a higher position than that which the judgment- 
debtor, by any private alienation, could confer on 
him. Such a purchaser is competent to defend his 
possession and title by showing that the charge 
which it is sought to establish against the estate is 
fraudulent and collusive, and therefore void. Oom- 
rao Singh v. Shimboo Hath . 2 N. W*. 38 

25 . - — — * Purchase subject 

to decree for sale — Incumbrance. A decree-holder 
having attached certain property in the execution 
of a decree, R appeared as an objector. The decree- 
holder was referred to a civil suit, and obtained a 
decree for the sale of the property in satisfaction 
of the former judgment -debt. A then sued the 
judgment-debtor for the return of certain alleged 
consideration -money and obtained a decree, in exe- 
cution of which ho brought to sale and became pur- 
chaser of the same property of which the sale had 
been decreed as above-mentioned. Held, that N 
could only purchase the property subject to the de- 
cree! for sale, and that the transactions subsequent 
to that decree had no effect to shake it off. 

. Nirunjun Rai v. Rujjoo Bax ' r,! * ■' 

See Soorajt Buksh v. Ramjbeawun . 4 38T* tWS-’ 

20, — — — Fraudulent alien- 

ations before decree. An auction-purchaser can, 
question the fraudulent acts and alienations of the 
old proprietor in fraud of the. decree. Baichoo 
Howard ; . ' v:J' - i 

DeWAN ROY’t?.BlDDEpL': : \, e- 1 521. ' 


1 " i ' ■ *' A 1 i 

1 1 1 1 ! M li llffi! lit 
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SALE m EXECUTION OF DECREE — 

contd. 

7. PURCHASERS, RIGHTS OP — contd. 

(a) Generally — concld. 

27. ~ Fraudulent award, 

right of purchaser to contradict. The locum tenens 
of a purchaser at a sale in execution of a decree 
is not bound by an award in fraud of the decree 
to which the judgment -debtors were parties. 
Alfatun v. Rao Karan Singh . 7 M*. W. 362 

28. * * Bight of pur- 

chaser to set aside deeds. There is no authority for 
the proposition that the purchaser at a sale in execu- 
tion of a decree of the right, title, and interest of the 
judgment-debtor acquires .by that purchase not 
merely the right, title, and interest of the judgment- 
debtor, but any right which the judgment-creditor 
might have to set aside or question the validity of 
any deed which had been previously made, even it 
might be by the judgment-debtor himself. Lalla 
Ram Surun Lall v. Lokebas Kooer 

18 W. R. 39 

29. Bight to set aside 

patni — Mortgage — Covenant not to alienate. A 
gave a mortgage to B of certain property as a 
security for money lent, and covenanted not to 
alienate the property by gift, ijara, patni, or other- 
wise, by which loss might be caused to the existing 
actual assets of the property. A subsequently 
granted a patni to C. B obtained a decree against 
A for the amount of the loan, and the property 
was sold in default of payment. D was the pur- 
chaser at the auction-sale. Held , that D could 
maintain his suit against C to set aside the patni 
and for possession. Rrajaraj Kisori Dasi v. 
Mohammed Salem . . 1 B, L. E. A. C. 152 

s.c. Brojo Kishoree Dossia v. Mahomed 
Suleem 10W. R. 151 

30. Sale — Execution — 

Right of purchaser — Estoppel by conduct — Mortgage. 
In execution of a money -decree certain property 
was purchased. The said property was subject 
to a mortgage, but not a mortgage executed by the 
judgment-debtor, although the judgment-debtor 
would himself have been estopped from denying 
liability under the mortgage on account of his con- 
duct in the- mortgage transaction. Held , that the 
purchaser was equally bound as the judgment- 
debtor, inasmuch as the right, title and interest of 
the judgment-debtor had passed to the purchaser, 
and his purchase was therefore subject to the 
mortgage. Poresh Nath MuJcerji v. Anath Nath Deb, 
I. L.R . 9 Calc. 265 ; Mahomed Muzufjer Ilossein v. 
Keshori Mohan Roy y I. L. R. 22 Calc. 909 ; Ram 
Coomav Koondu v. Macqueen, L. R. I. A. Sup. vol. 
40 : 11 B. L. R. 46 ; Sarat Chunder Dey v. Qopal 
Chunder Laha, 2. L. R. 20 Calc. 296 : L. R. 19 I. A. 
203 ; Porter v. Incell, 10 C. W. N. 313, referred to. 
Pray ag Raj v. Sidhu Prasad Tewari (1903) 

I.L.R.35 Calc. 877 


BALE m EXECUTION OF DECREE — 

contd. 

7. PURCHASERS, RIGHTS OF— contd. 

(b) Easements. 

31. Right to easements. The 

rule that the right to easements goes with the 
property when sold, by the owner himself, applies 
also when the property is sold by the Court in exe- 
cution of a decree against him. Htjree Madhub 
Lahiree v. Hem Chunder Gossamee 

22 W. R. 522 


(c) Emblements. 

32. Right to emblements— Mort- 

gage, sale under. On the 14th of July 1876, B 
obtained a decree against D directing D to pay 
the amount advanced upon a mortgage of DY 
lands within six months from the date of decree, or, 
in default of payment, the lands to be sold with 
liberty to B to bid at the sale. Default having 
been made, the lands were sold on the 21st of June 
1877, and B became the purchaser. At the time 
of the sale the lands were in the occupation of DY 
tenants under an agreement to give to D a moiety 
of the crops. On the 11th .December 1877, P, 
another judgment-creditor of D, attached the crops 
on those lands which had been cut and stored by 
D ’s tenants since the date of the sale. Held, that 
by the sale to B all right, title, and interest of D, 
including his right to the moiety of the crops in the 
hands of bis tenants, passed to B, and no residual 
right remained in D on which P ’a execution could 
operate, the crops not having been actually carried 
away and appropriated by D. Land Mortgage 
Bank of India v . Vishnu Govind Patankar 

I. L. R. 2 Bom. 670 

33. — — Crop standing 

on land sold in execution of a decree obtained by a 
mortgagee in possession . A mortgagee in posses- 
sion sued on his mortgage, and having obtained a 
decree brought the land to sale in execution : and 
the execution-purchaser was placed in posses- 
sion. Held, the mortgagee was not entitled to re- 
cover from the execution-purchaser the value of the 
then standing crop. Ramalinga v. Samiappa 

I. L. R. 13 Mad. 15 


(cf) Rent. 

34. — Right to rents— Rents paid 

for former proprietor after sale— -Notice of title 
of purchaser. The purchaser of a zamindaxi sold 
in execution of a decree is entitled to all the rents 
accruing due from the date of his purchase ; and 
if the tenants or raiyats, after having had notice 
of his title, choose to continue to pay their rents 
to, or for the use of, the former proprietor, they 
do so at their peril, and cannot plead such payments 
in answer to a suit for rent by the new owner. Col- 
lector of Rajshahyb v. Hursoondery Debia 
W. E. 1864, Act X, 6 
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SALE IN EXECUTION 1 OE DECREE- 

contd . 

7. PURCHASERS, RIGHTS OF — contd. 

(e) Reyersignery Interest — concld. 

Chunder Tantra Das v. Dhurmo Narain Chuhar < 
batty , 7 B. L. R. 341 : 15 IF. B. F. B. 17 ; Tuffuz - 
zool Husain Khan v. Baghunath Pershad , 7 B. JD. 
B. i<Sd ; 14 Moo. 1 . A 40, distinguished. Kach- 
wain t\ Sarto Chand . I. Ii. R. 10 All. 482 


7. PURCHASERS, RIGHTS ( W—contd . 

(<2) Rent — condd. 

35. Apportionment of rents — 

Purchaser of share of estate. A purchaser at a sale 
in execution of a decree of one of several estates let 
in one patni is not bound by any agreement between 
the patnidar and other zamindars regarding their 
shares of the entire patni rent. Nor can he claim 
from the patnidar as his own share of the patni rent 
a sum bearing the same proportion to the whole 
patni rent as the sudder jumma bears to the sudder 
jumma of all the estates let out in patni. In order 
to obtain redress in such a case, either the patnidar 
or one or all of the zamindars may have their fixed 
patni rent properly apportioned among the several 
zamindars by a civil suit in which all the zamindars 
should be parties. Poresh Nath Roy v. Bish- 
roop Butt . . W, R. 1884 , Act X* 16 


37. Malabar law * — Personal decree 

against Jcarnavan — Civil Procedure Code, 335. 
A sued for possession of certain shops belonging to 
a Malabar tarwad, which had been attached in 
execution of a personal decree passed against a 
karnavan in a suit for a private debt. In the exe- 
cution-proceedings, an objection petition was put 
in, stating that the shops were stridhanam and was 
rejected ; and the order of rejection was not ap- 
pealed against for one year. Respondents Nos. 1 
to 4, the husbands of the persons who put in the 
objection petition, were in possession and were 
now sued for possession. The plaintiff was assignee 
of the purchaser at the execution sale. Held, that, 
upon the facts found, the plaintiff acquired nothing 
under the Court sale. Achxjta v. Mammavct 

I.Ii. R. 10 Mad. 857 


(e) Reversionary Interest. 

36. Reversionary right of 

grantor — Property liable to attachment and sale 
— Grant to Hindu widow for maintenance for life 
— Act VIII of 1859, s. 205 — Civil Procedure Code, 
s. 266 ( h ). One N , the sole owner of a certain 
village, had a son J. J had two wives. By his 
first -wife he had a son U. J ’s second wife was G, 
by whom he had a son whose widow was K , the 
defendant in the suit. J died leaving U his son, 
G his widow, and K his son’s widow, and on his 
death U inherited the village. Prior to the year 
1874, U had made a gift to G of 105 bighas situate 
in the village. In 1874 the rights and interests of 
XJ in the village were sold by auction and purchased 
by T, the ancestor of the plaintiffs. G by a deed of 
gift conveyed the 105 bighas to K and ultimately 
died on 26th January 1883. Plaintiffs then sued 


8. ERRORS IN DESCRIPTION OF PROPERTY 
SOLI). 


1. — Subject of purchase — Certi- 

ficate of sale , description in — Obligation of pur- 
chaser to see that certificate is correct It is the 
business of an auction-purchaser to see that the sale- 
certificate conveys to him what he supposes himself 
to have purchased, and it is not open to him to ad- 
duce evidence afterwards to prove that he pur- 
chased anything more than the certificate shows 
him to have taken under the sale. Pe arise Mohun 
Mookerjee v . Gosto Behary Dey 

26 W, R. 104 

2 . — — — - — — Certificate. ' of 

sale more extensive than decree — Right of purchaser. 
Where a decree-holder obtains an order for the 
sale of the judgment-debtor’s interest in certain pro- 
perty, and, becoming purchaser at the sale which 
follows, receives a sale-certificate going beyond 
the order, he cannot avail himself of anything in 
the certificate beyoiid the order. Gowbee Kumto 
Bhuttacharjee v. Stjrijt Ch under Doss Biswas 

22 W. R. 408 

3. r Subject of Mkr&ficmy: 

between notification of sale and sale-certificate^*- 
Bight of purchaser. Where on an execution sale 
there is a discrepancy between the conditions in the 
notification of what is to be sold and the certificate 
of what has been sold, the conditions in the noti- 
fication are to lie taken as of superior authority in 
dealing with the conflicting claims of innocent third 
parties whose rights are affected by the variation. 


Plaintiffs then sued 
to set aside the gift and for possession of the land. 
The learned Judge found that the land was given 
to G in lieu of her maintenance, which she was 
to hold rent-free for her life, and that she had been 
in possession thereof for twenty years. Further, 
that U had the right to resume the land and assess 
it to rent on the death of G, and all the rights and 


interests of U in the land were attached and sold 
in 1874. On second appeal it was contended that 
the interest of V in the land at the time of the sale 
of the village by auction was in the nature of a 
mere expectancy and therefore could not be sold 
and was not sold. Held, that U gave to G the usu- 
fruct of the land for her life in lieu of her mainten- 
ance ; that after the gift the interest of U in the 
land was of the same character and carried with it 
the same consequences as the reversion, which the 
lessor would, have for land leased for life or years, 
and analogous to the right which a mortgagor who 
had granted a usufructuary mortgage would have ; 
and that 17 had a vested right in the land which was 
capable of being sold and that right passed to the 
auction * purchaser, at the sale of 1874. Koraj 
Koonwar v. Konwl Koonwar , 6 W . B. 34 ; Bam 

mhybvE v'vb ■ ; ; ; ; ; ’v ' 
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SALE IN EXECUTION OF DEQUE E — , BADE IN EXECUTION OF DECREE-— 
contd. contd . 


8. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD — contd. 

In execution of a decree for arrears of rent, an appli- 
cation was made for a sale of the tenure for the 
arrears of which the decree had been obtained. A 
notification was issued purporting to be a sale procla- 
mation under Act VIII of 1859, s. 249, and in 
pursuance of that notification the sale of the right, 
title, and interest of the judgment-debtor took place. 
Held , that the tenure did not pass by that sale, 
notwithstanding that the sale- certificate stated it 
was the tenure itself which had been sold. Uma 
Churn Sen v. Gobind Chunder Mozumdar 

1 C. L. R. 460 

4. Misdescription of 

tenure sold — Right of purchaser . A, in satisfac- 
tion of a decree against B , caused the sale of a 
tenure, styling it a jote-jumma. C , the superior 
zamindar, purchased the tenure as such for R900 ; 
but failing to pay the balance of the purchase-money, 
the tenure with the same description was re-sold, 
and purchased by C for one rupee. A, on discover- 
ing his mistake in having advertised the property 
,as a jote-jumma, when in fact it was a shamilafc 
talukh (a more permanent and valuable holding), 
caused a sale of B’s rights and interests in the 
shamilat talukh, and, having purchased them him- 
self, was put into possession. A then sued for rent 
under Act X of 1859, when G intervened as in 
enjoyment of the rent, and A's suit was dismissed. 
In a suit by A to establish his right to the shamilat 
talukh : — Held, that A was entitled to succeed, 
as he had acted bond fide , and that G could not be 
considered an innocent purchaser for a valuable 
consideration, but a purely speculative purchaser, 
as he must have known that no such tenure as 
that which he purchased under the denomination 
of jote-jumma had any real existence. Hero 
Nath Roy v. Mothoo-ra Nath Acharjee 

7W.E.4 

5, . ; - . - - ■ - : - Description in 

' notification of sale — Sale under mortgage-decree — 
Vendor and purchaser. The proprietors of a talukh 
and mehal called R, assessed with revenue at 
R 6, 800-4-7, to which certain lands which had been 
gained by alluvion appertained, which lands had 
been formed into a separate mehal and assessed with 
revenue at R88, mortgaged it in these terms : “ We 
.agree mutually to mortgage the said talukh B, and 
accordingly after mortgaging and hypothecating 
the whole of the mouzahs, original and , appended, 
yielding a jumma of R6, 800-4-7, along with all 
original and appended rights, water and forest 
produce, high and low lands, cultivated and un- 
cultivated lands, etc., etc., and all and every por- 
tion of our proprietary, possessory, and demand- 
able rights, without excepting any right or interest 
obtained or obtainable, etc.” Subsequently, the 
mehal talukh B, “ together with original and 
attached mehal and all the zamindari rights ap- 
pertaining thereto,” was sold in the execution of a 
decree enforcing the mortgage. The auction- 


8. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD — contd. 

purchaser subsequently contracted to sell the 
“ entire talukh B, jumma R6, 800-4-7,” but after- 
wards refused to perform the contract, and was 
sued for its specific performance. The plaint in 
this suit stated that the subject-matter of the con- 
tract was the “ entire talukh B, jumma R 6, 800 -4-7,” 
and the decree which the purchasers obtained for 
the specific performance of the contract referred 
to its subject-matter in similar terms. Held , in a 
suit by the purchasers for the possession of the 
alluvial mehal, that the terms of the mortgage were 
sufficiently comprehensive to include that mehal, 
and it was not intended by the entry of the jumma 
of mehal B, exclusive of the jumma of the alluvial 
mehal, to exclude the latter from the mortgage, the 
entry of the jumma being merely descriptive. Also 
that the alluvial mehal passed to the auction -pur- 
chaser at the auction-sale, under the words “ at- 
tached mehal.” Also that the sale to the plaintiffs 
passed the alluvial mehal, the words “ the entire 
talukh B ” being sufficient to include it, the entry 
of the jumma of mehal B in the sale contract, 
plaint, and decree being merely descriptive. Gan- 
batji V . Saadat Ali . . I. Xi. R. 2 All. 787 

6. Certificate of sal®— Certificate 

of sale not conclusive as to the property sold, at execu- 
tion sale — Civil Procedure Code ( Act XI V of 1882), 
ss. 316 , 317. A decree on a mortgage directed that 
the whole interest of five brothers in the mortgaged 
house should be sold. The proclamation of sale 
stated also that the whole interest in the house was 
to he sold. The sale took place, and the plaintiff 
was the purchaser. By a mistake, however, on the 
part of the officer in charge of the sale, the memoran- 
dum of sale, the certificate of sale and the receipt 
of possession passed by the plaintiff omitted to 
mention the names of four of the brothers, and 
erroneously stated that the interest only of one of 
them had been sold. The defendant subsequently 
obtained a money-decree against some of the other 
brothers, and, in execution sold their interest in 
the house, purchased it himself, and took possession 
of a part of the house. The plaintiff thereupon 
brought this suit to eject him. The lower Appel- 
late Court dismissed the suit, holding that in eject- 
ment the plaintiff was bound to give strict proof 
of his title, and that the certificate of sale was 
conclusive evidence of the property which had 
been purchased by him. On appeal : — Held . revers- 
ing the decree of the lower Court, that the plaintiff 
was entitled to a decree. The certificate of sale 
was not conclusive as to the property which had 
been purchased by the plaintiff. The property 
Offered for sale and bid for by the plaintiff was the 
property ordered to be sold and proclaimed for 
sale. What was sold to the plaintiff was the in- 
terest mentioned in the Court’s order and pro- 
clamation, and the sale of that property became 
absolute by the order which confirmed the sale.\ 
Balvant Rabaji Dhonboe v . Hirachand Getlab- 
chand Gujar (1903) . I, L. R. 27 Bom. 334 
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SALE IN EXECUTION OF DECREE — 

canid. : ^ 

8. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD — contd. 

7. — Misdescription of area — 

Sale in execution of a decree obtained outside the 
jurisdiction of the Original Side of the High 
Court — Misdescription of area of property sold— 
Deficiency in quantity of land — Compensation, 
suit for — Abatement of rent. An auction- 
purchaser of a tenure, sold in execution of a 
decree outside the jurisdiction of the Original 
Side of the High Court, brought a suit against the 
decree-holder for a refund of part of the pur- 
chase-money, on account of a deficiency in the 
actual area of land purchased, as compared with 
the area stated in the sale proclamation, and for 
abatement of rent in respect of such deficiency. 
It was alleged that the decree-holder made false 
and fraudulent allegations in respect of the area of 
the property in the sale proclamation, hut there was 
no finding by the lower Court as to this, nor was 
there any finding that the plaintiff sustained any 
loss, and there was no condition in the sale proceed- 
ings as to compensation for errors or misdescrip- 
tion. The purchase-money was not in Court, 
and the decree-holder offered to pay back the auc- 
tion-purchaser his purchase-money and release him 
from his purchase, but this was refused. Held, that, 
although there was a deficiency in area, the auction- 
purchaser was not entitled to compensation, as he 
had failed to prove he had sustained loss by mis- 
description in the sale proclamation, but he was 
entitled to an abatement of rent for such defi- 
ciency. Kissory Mohan Hoy v. Kali Charan 
Chose , 1 C. W. X. 106 , distinguished. Held , 
per Maclean, C.J., that, in order to enable the 
auction-purchaser to claim compensation, it was 

. not essential to make out a case of fraud against the 
decree-holder. Abdullah Khan v. Abdur Rahman 
Beg , I. L. R. 18 All. 822, dissented from. Doyal 
Krishna Naskar v. Amrita Lal Das (1901) 

I. L. R. 29 Calc. 870 

8. — —Misdescription of property— 

Saleable interest of the judgment-debtor — Small Cause 
Court ; jurisdiction of, in suits to set aside sale— 
Provincial Small Cause Courts Act {IX of 1887), 
Sch. II, Art 21 — Rights of a purchaser at an exe- 
cution-sale. A suit to set aside a sale, either in 
whole or in part, is not a suit of a Small Cause Court 
nature, but is one excluded from the jurisdiction of 
the Small Cause Court by Art. 21 of Sch. II to Act 
IX of 1887. Prasanna Kumar Khan v. Uma Churn 
Hazra, 1 C. W. X. 140 , distinguished. When 
the judgment-debtor has a .saleable interest, 
however small, the purchaser at an execution- sale 
purchases at his own risk, and, there being no 
v, i,yra ity that the property will answer to the de- 
scription given of it, the purchaser Is entitled to no 
relief if the property does not correspond to the 
description. Sundara CJopalan v. V enkatavaradar 
Ayyangar, 1. L. R. 17 Mad . 228, followed. 

Sonar am Das ik Mohiram Das (1900) 


BALE IN EXECUTION OF DECREE— 

contd . 

8. ERRORS IN DESCRIPTION OF PROPERTY 
SOLD— -concld. 

9. Statement of value— Execu- 

tion sale— Sale proclamation — Enquiry as to appro- 
ximate value when to be made . It cannot be laid- 
down generally that in no case should any 
enquiry be made as to the value of the judgment- 
debtor’s property to be sold before issuing the sale- 
proclamation. Kashi Pershad Singh v. Jamuna 
Pershad Sahu, I. L . R. 31 Calc. 922, commented 
on. Where the decree-holder stated the value 
of the property to be R 15,000, but the judgment- 
debtor objected that the value was R 1,50,000 and 
the Court adopted the former valuation without any 
inquiry : — Held , that in the face of the discrepancy 
in the value as stated by the decree -holder on the 
one hand and the judgment-debtor on the other, 
an enquiry as to the approximate value of the pro- 
perty was obviously necessary and should be held. 
Stjrendra Mohan Tagore v. Hcteruk Chard* 
(1907) . . . . 12 C. W. N. 542 1 


9. JOINT PROPERTY. 

1. __ — Sale of joint property as if 

separat e— Effect of sale— Rightt aken by pur- 
chaser. Under a sale in execution of a decree no 
property can be sold except that which belongs to- 
the defendants in the suit. Accordingly, if under a 
decree in a suit against A alone, for a debt for which 
B is jointly liable, an estate be sold in which B‘ 
is entitled to an equal share with A, the interest of 
A alone is acquired by the purchaser. Kxshen 
Chunder Ghose v. Ashoorun . Marsh. 647 

Srebpershad Surmah Bhutta ch a R jeb v . Shu- 
bo op a Dossia . . . .9 W. R. 452 

2. Sole right of member of 

joint Hindu family in undivided property 

■ — Decree in suit for damages for tort — Costs. There 
may be a valid sale upon an execution in an ac- 
tion of damages for a tort, of the share of undivided 
family property to which, if a partition took place,, 
a judgment-debtor would be individually entitled. 
Such damages in the costs recovered constitute a 
judgment-debt, in respect of which the judgment- 
creditor’s rights are the same as those upon any 
other judgment for payment of money. Viras- 
vami Gramini v . Ayyasvami Gramini 

1 Mad. 47 1 

3. — — Partnership property — Sale- 

decree against one of several partners in mercantile 
firm— Right against partnership property. A suit 
was brought by C against <s A , as manager of a firm 
and also against the firm itself and a decree was,, 
passed accordingly, A was one of two partners in 
the firm. The other partner (B) was not named in 
the plaint. In execution of the decree, the right 
title, and interest of A in a stable, which in fact- 
belonged to the fh m, was sold to the plain till. In a 
suit brought by the plaintiff against B, the other 
partner in the firm, to recover possession of the- 
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SALE IN EXECUTION OF DECREE— 

contd. 

9. JOINT PROPERTY — contd. 

property :• — Held, that the plaintiff was in no better 
position than a purchaser at a sale of partnership 
property made in execution of a decree against a 
single partner, and that ho could not be allowed to 
effect a partial partition, which the judgment- 
debtor, to whose right he succeeded, would not have 
been entitled to obtain. All that the plaintiff 
could do was to bring a suit for an account and 
settlement of the whole concerns of the firm, and 
claim that interest in the property which upon a 
final settlement might be ascertained to belong 
to his judgment-debtor. Kalyanbhai v. Motiram 
Jamnadas .... 10 Bom. 378 

See Kesha v Gopal Ginde v. Rayapa 

12 Bom. 165 

4. Property of e o -parceners— 

Share of one of several co-parceners — Undivided 
Hindu family — Unascertained share , purchase of. 
In the Bombay Presidency the share of one of 
the co-parceners in a Hindu undivided family in the 
ancestral estate may before partition be seized and 
sold in execution for the separate debt in bis life- 
time. The purchaser of such an unascertained 
share cannot, before partition, insist on the posses- 
sion of any particular portion of the undivided 
family estate, and he takes any such share subject 
to the prior charges or incumbrances affecting 
the family estate or that particular share. The 
attachment of a co- parcener’s share in the family 
property under an ordinary money-decree should 
go against the share, right, title, and interest of 
the judgment-debtor in such parts of the family 
property (naming and describing them) as the 
judgment-creditor can specify and against the 
share, right, title, and interest in all other parts 
of the family property. TJdaram Sit Aram v. 
Ranh Pandh'ji . . * 11 Bom. 76 

5. Attachment and 

sale of the interest of one of several co-parceners 
in the undivided estate — Mortgage by one co-parcener. 
In 1848 two members of an undivided family mort- 
gaged some land forming a portion of the ancestral 
estate. The mortgagee, having obtained a decree 
in 1856 on his mortgage, caused 20 guntas of the 
mortgaged land to be attached and sold on account 
of the right and interest of one of the mortgagors 
only on 24th January 1871. In a suit brought by 
the purchaser against a third member of the un- 
divided family, in whose possession the 20 guntas 
then were, to recover the same from him as being 
the property of the mortgagor whose right and in- 
terest therein had been attached and sold : — Held, 
that the purchaser could take no more than the 
share of the co-parcener whose interest alone had 
been attached and sold, though this share might 
be defined as it existed at the time of the mort- 
gage made by him in 1 848. Pandhrang Anandrav 
V . . Rhaskar Shadashiv . . 11 Bom. 72 

6. Property- of, joint tenants — 

Share in joint family property — Family dwelling - 
house — Service rents — Right of purchaser « Where the 


SALE X35T EXECUTION OF DECREE— 
contd. 

9. JOINT PROPERTY — contd. 

interest of one of several joint tenants in a family 
dwelling-house and in certain lands let out on 
service tenure is sold in execution, the purchaser is 
entitled to joint possession of the dwelling-house 
with the other shareholders, and also to a right to- 
share in the service rents. Kowar Rijoi Kesal Roy 
v. Samasundari , B. L. R. Sup. Vol. 172 : 2 W. R. 
Mis. 30, commented on. Rajanikanth Biswas- 
v. Ram Nath Neogy . I. L. R. 10 Calc. 244 

See Eshan Chhnder Banesjee v. Nhnd Coomar 
Banerjee . . . . .8 W. R. 239 

7. ■ - Property of joint tenure-hol*- 

ders — Decree against one of several joint sharers - — 
Effect of sale under such decree.. In execution of a de- 
cree against one of several joint holders of a tenure, 
when it is clear that what is sold, and intended 
to be sold, is the interest of the judgment-debtor 
only, the sale must be confined to that interest, 
although the decree -holder might have sold the 
whole tenure had he taken proper steps to do so or 
although the purchaser may have obtained posses- 
sion of the whole tenure under the sale. But if, 
however, it appears that the judgment-debtor has- 
been sued as representing the ownership of the whole 
tenure, and that the sale, although purporting to be 
of the right, title, and interest of the judgment- 
debtor only, was intended to be, and in justice and 
equity ought to operate as, a sale of the tenure, 
the whole tenure must be considered as having pass- 
ed by the sale. If the question is doubtful on the 
face of the proceedings, the Court must look to the 
substance of the matter, and not to the form or' 
language of the proceedings. Jeo Lal Singh v. 
Gfnga Pershad . I. Xi. R. 10 Calc. 996 

See Nitayi Behari Saha Paramanick v. Hari 
Govinda Saha . . I. L. R. 26 Gale. 677 

and Anunda Khmer Naskar v. Habi Dass 
Haldar . . . I. L. R. 27 Calc. 545 

8. Property of joint family — 

Suit to set aside sale — Refund of purchase-money . 
The sale of joint property governed by the Mitak- 
shara law, in execution of a decree made on a debt 
which was not a necessity, is not valid and cannot 
bo upheld, even though the proceeds are used to- 
satisfy another decree on a bond by which money 
was borrowed on necessity. The parties suing for* 
annulment of such invalid execution sale are bound 
to pay the auction-purchasers so much of the debt 
as would have been a burden on the estate. BhyrO’ 
Pershad v. Basisto Narain Pandey 

16 W. R. 31. 

9. — Personal decree 

against harnavan of tarwad — Right of purchaser 
If, in execution of a money-decree obtained against 
a person who happens to be the kamavan of a Mala- 
bar tarwad, the tarwad property is attached and 
sold, a purchaser at an auction-sale obtains nothing, 
and in such a case the question whether the purchase 
was made bond fide and for value is not material 


( 11294: ) 


( 11293 ) 


DIGEST OF CASES. 


SALE IN EXECUTION OP DECREE— 

contd, 
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Elayachanidathil Kombi Achen v. Kenatum- 
kora Lakshmi Amma . I. L. R. 5 Mad. 201 


10 . 


j Right of minor 


brother — Sale advertisement tinder decree against 
entire property. A minor brother’s share in a joint 
family estate was held not liable under a sale adver- 
tisement which referred solely to the rights and 
interests of hi^ elder brothers who did not represent 
him, though the decree was against the entire pro- 
-perty. Ram Lochun Sahha v. Unno Poorna 
Dossee .... 7 W. R. 144 

Netye Roy v. Odeet Roy . 10 W. R. 241 
11 . 


— Mortgage for 

legal necessity by managing brother of joint family 
— Sale in execution of decree obtained against 
mortgagor alone — Bights of purchaser and other 
member of joint family . A, the managing member 
of a joint Hindu family governed by the Mitakshara 
law, for joint family purposes and legal necessity 
mortgaged the joint family property. The mort- 
gagee subsequently sued A alone upon the mort- 
gage, obtained a decree, and had the property 
comprised in the mortgage put up for sale. B, a 
brother of A’s, who was no party to the mort- 
gage or to the suit thereon, resisted the purchaser 
at the auction-sale in his endeavour to get posses- 
sion. In a suit by the purchaser against B and A : — 
Held, that B's interest in the joint family property 
was unaffected by the decree passed in the mort- 
gage suit, and that the purchaser was not entitled 
to the relief he sought as regards his share. Bubra- 
maniyayyan v. Subramaniyayyan , J. L. B. 5 Mid . 
12 5, followed, Abxlak Roy v. Rubbi Roy 

I. X,. R. 11 Calc. 293 


12 . 


Purchase by 


xree-holder of family property in execution of decree 
> against member of joint family — Effect of sale — 
Bight of purchaser . The property of an undivided 
Hindu family consisting of brothers having been 
hypothecated by one brother was sold in execution 
of a decree obtained against him alone upon the 
hypothecation bond and purchased by the decree- 
holder. Held, in a. suit by another brother to 
recover his share of the property sold, that the pur- 
-ehaser was only entitled to the interest of the judg- 
ment-debtor in the property sold, and could not be 
permitted to prove that the debt for which the pro- 
perty was sold was contracted for family purposes 
by the manager of the family. Armttgam v. Saba* 
feme • >«, . . ■ I.. L. R. 5 Mad. 12 


13. 


In an undivided 


Hrndu family consisting of two brothers, the elder, 
while managing the property during the minority 
.of the . younger, executed a mortgage of family pro- 
perty. in' renewal of a former mortgage, executed by 
his deceased father as security for moneys lent for 
purposes neither immoral nor illegal. The mort- 
gagee, having sued the elder brother upon this mart* 
igage, brought to sale and purchased the property 
-mortgaged. , ■ The younger having brought a suit for 


SALE IN EXECUTION OF DECREE — 

contd. 

9. JOINT PROPERTY — contd. 

partition against the elder brother and the alienee 
of the mortgagee and purchaser at the Court sale : — 
Held (Turner, G.J., and Keenan, J., dissenting), 
that the plaintiff was entitled to recover his share 
of the property without paying his share of the 
mortgage-debt, and that it was immaterial whether 
or not the mortgage was executed to discharge a 
prior mortgage debt of the father. Subramani- 
yayyan v . Subramaniyayyan 

I, L. R. 5 Mad. 125 


14. 


Execution ■ : ' of . 


decree against one brother— Bights of other bro- 
thers. J purchased a 10 biswas share in a village, 
and 7 purchased a village, both of which proper- 
ties were, at the time they were respectively pur- 
chased, mortgaged to secure one debt. J died 
leaving four sons. After J’s death, 7, whose vill- 
age had been sold in execution of a decree for the 
sale of the mortgaged property, sued B, eldest son 
of J, for rateable contribution in respect of the debt 
secured by the mortgage, and he obtained a decree 
for R210 and costs, and directing the 10 biswas 
share to be sold in satisfaction of the decretal 
amount. Upon attachment of the share in exe- 
cution of the decree, the three younger sons of J 
claimed 7| biswas as belonging to them, and prayed 
that the same might be released from attachment. 
This objection was disallowed as made too late, 
and the sale in execution of the decree took place. 
The sale certificate showed that the property sold 
was “ the rights and interests” of It in the 10 biswas. 
The three younger sons of J subsequently brought a 
suit to establish their right to 7-J biswas out of the 
10 and to set aside the sale to that extent. Held, 
that the shares of the plaintiffs were unaffected by 
the sale, and all that passed thereunder to the 
purchaser was the 2J biswas share of the judgment- 
debtor. The plaintiffs were not bound by the de- 
cree in a suit to which they were not parties, and by 
a sale to which they objected, and in the teeth of 
the terms of the sale -certificate put forward to 
defeat them. Sundae Lal v. Yakub Ali 

I. L, R. 6 All. 362 


15. 


Properly of 


Hindu judgment-debtor — Right of purchaser . Held, 
that the property in the hands of a Hindu 
judgment-debtor was liable to sale in the same way 
and to the same extent as would the other immove- 
able property of a Hindu having sons be liable : 
and that the question of the extent, of the right 
to be sold should have been left an open question 
for adjudication in a suit between purchasers 
and other persons claiming right therein. Buldeo 
Singh Dwarka Bass . : , h .. „ X 

18 . — — . . . Bale ' of ■; ancestral 

family property in execution of decree against father 
— Delay in impeaching sale. A son ’s interest 
may pass on a sale of ancestral property in exe- 
cution of a money-decree against his father, but 
whether it does or does not pass will have to bo 
determined by the circumstances of each case. 
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SAX.E IN EXECUTION OF DECREE — 
contd. 

9. JOINT PRO PERT Y — contd. 

Delay in bringing proceedings to impeach sales is a 
matter for consideration in determining what in- 
terests pass on the sale. Baso Koer v. Hurry 
Dass . I. Ii. R. 9 Calc. 495 : 12 C. D. R. 292 

17. — Son's interest 


SALE IN EXECUTION OF DECREE- 

contd . 


in joint ancestral property — Sale of right , title, 
and interest of father. The sale of the right, title, 
and interest of a father in ancestral property, in 
execution of a decree for a debt incurred by him, 
passes as well the right, title, and interest of the son, 
where the debt was not incurred for an immoral pur- 
pose, and where the purchaser has inquired whether 
there was a decree against the father, and that the 
property was properly liable to process and sale in 
satisfaction of the decree and has purchased the 
estate bond fide under the execution, and bond fide 
paid a valuable consideration for it. In determin- 
ing whether the sale passed the right, title, and in- 
terest of the son, the nature of the debt and not the 
nature of the property must be considered. Unless 
it can be shown that the debt was incurred for 
an immoral purpose, the question as to the nature 
of the debt must be held to be determined against 
the son by there having been a decree against the 
father, and his right, title, and interest in the family 
property. Pandit Hait Ram v. Mulu 

N. W. 110 

18. — Right of father 


XV. V l l 

of joint Hindu Mitakshara family — Suit by sons 
to set aside sale. In execution of a simple money- 
decree against the father of the plaintiffs who were 
members of a joint Mitakshara family, the right, 
title, and interest of the judgment-debtor in certain 
joint immoveable property was sold in 1873, and 
the purchasers took possession of the whole pro- 
perty. In 1878 the plaintiffs sued to recover their 
shares in such property, on the ground that only 
the share of their father had legally passed to the 
purchasers. Held, that the plaintiffs were entitled 
to succeed. Bhagwat Dassa v. Gouri Ritnwar 

7 C. Xi. R. 218 

19 . ... Mortgage by 


,;k -»■ — * — — — ■ ’ »y ~ 

father of Mitakshara family— Notification of sale 

Bight, title , and interest. In consideration of an 

antecedent debt, the father of a family governed by 
Mitakshara law mortgaged a certain mouzah M, 
portion of the joint family property, by a bond 
containing the following clause : “ I have pledged 
and mortgaged the right and interest of mouzah M. ” 
A decree directing “ the estate mortgaged under the 
bond to be held liable ” was obtained upon the mort- 
gage, and in execution thereof, under Act X of 1877 
p the right, title, and interest of the judgment- 
debtor 5 *as set out in the proclamation of sale was 
sold. Held, that the mortgagor must be taken to 
have mortgaged the entire interest of the family, 
and that, looking at the decree which declared the 
property mortgaged to be liable, the whole interest 
had passed under the execution -sale to the pur- 
chaser. Studd v. Bbij Nundun Persrad Singh 

9 G. Xj. R. ooU 


9. JOINT PROPERTY — contd. 


20 . 


Attachment of 


family property in execution of decree against Hindis 
father — Sale limited to interest of father on objection*- 
by sons— Right acquired by purchaser. In execution 
of a personal decree obtained against the father of 
an undivided Hindu family and one of his sons, 
the creditor attached the family estate. The two- 
remaining sons objected, by petition, to the attach- 
ment of their shares, and the Court directed that 
the sale should be confined to the right, title, and 
interest of the judgment-debtors. The creditor, hav- 
ing purchased at the sale, obtained possession of the 
whole estate. Held, that the right, title, and in- 
terest of the father purchased by the creditor was- 
only a right to obtain the share of tha,t judgment- 
debtor by partition. Subayyan v. Rttppa Nag- 
asami Ayyan , . . I. Xj. R. 6 Mad. 155 

Money-decree' 


21. .. — — - ■ 

against father — Attachment of son's shares. In a 
suit brought against the father of a Hindu family 
and his eldest son, on a bond executed by the former, 
by which family property was hypothecated as secu- 
rity for the repayment of the debt, a decree was 
passed against the father only, and his share of the 
property was declared liable to be sold. In execu- 
tion of this decree, family property was attached, 
but, on the intervention of the younger sons, the 
attachment was set aside as to their shares. In a 
suit brought by the decree-holder to establish his 
rio-ht to sell the younger sons 9 shares in satisfac- 
tion of the decree against their father : — Held, that, 
so far as the younger sons were concerned, the de- 
cree must be treated as a decree for money against 
the father, and that all that could be sold in exe- 
cution of the decree against the father was the share 
of the father. Umameswara v. Singaperumal 
1. 1*. B. 8 Mad. 87 & 


22 . 


Impartible zamin - 


dari— Money -decree against zamindar — Attachment 
and sale of estate— Suit by son to recover after father's- 
death— Right of purchaser. In execution of a money- 
decree obtained against the holder of an impartible 
zamindari, the creditor attached certain immove- 
able property — portion of the zamindari — which 
he described’ as the property of the debtor. This 
was sold by the Court and purchased by L. A suit 
having been brought by the son of the judgment- 
debtor after Ms father’s death to recover the pro- 
perty from Xj:* — Held, that all that L acquired was 
the life-interest of the judgment-debtor in the pro- 
perty, and therefore the plaintiff was entitled to , 
recover. Sivaganga u Lakshmana . . _ o 
I. Xj. B. 9 Mad. 188* 

23 . - ■— — Joint Hindu 

family Sale of ancestral estate in execution of 

decree against father— Effect of sale on son's rights ■ 
and interests. "When a decree has been made 
against the father and manager of a joint Hindu 
family in reference to a transaction by which he has 
professed to charge or sell the joint ancestral pro- 
perty - , and a sale'' has taken place in execution of 
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«SAI*E m EXECUTION OF DEGREE— 

contd . 

9. JOINT PROPERTY — contd, 

; such decree of the joint ancestral property, without 
. any limitation as to the rights and interests sold, 
the rights and interests of all the co -parceners are 
to be assumed to have passed to the purchaser, 
and they are bound by the sale, unless and until 
•they establish that the debt incurred by the father, 
.and in respect of which the decree was obtained 
against him, was a debt incurred for immoral pur- 
poses of the kind mentioned by Yajnavalkya, Ch. II, 
s. 48, and Manu, Ch. VIII, sloka 159, and one which 
' it would not be their pious duty as sons to discharge. 
If, however, the decree, from the form of the suit, 
the character of the debt recovered by it, and its 
terms, is to be interpreted as a decree against the 
-father alone and personal to himself, and alHhat is 
put up and sold thereunder in execution is his right 
.and interest in the joint ancestral estate, then 
the auction-purchaser acquires no more than that 
right and interest, — i.e., the right to demand parti- 
tion to the extent of the father’s share. In this 
last-mentioned case, the co -parceners can success- 
fully resist any attempt on the part of the auction- 
purchaser to obtain possession of the whole of the 
joint ancestral estate, or, if he obtains possession, 
may maintain a suit for ejectment to the extent 
• of their shares upon the basis of the terms of the 
decree obtained against the father and the limited 
nature of the rights passed by the sale thereunder. 
. Girdharee Lall v. Kantoo Lall, 14 B. L. B. 187 ; 
Veendyal Lall v. Jug deep Narain Singh, I. L. B. 3 
« Calc. 198 ; Suraj Bunsi Koer v. Sheo Per shad Singh, 
J. L. B. 5 Calc . 148 ; Bissessur Lall Sahoo v, 
Luchmessur Singh , L. B , 6 1. A . 233 ; Muttayan 
. Chetti v. Sangili Vira Pandia Chinnatambiar , 
I. L. B. 6 Mad. 1 ; Hurdi Narain Sahu v. Booder 
Per hash Misser , J. L. B. 10 Calc . 626 ; Nanomi 
Babuasin v. Modun Mohun , I. L. B. 13 Calc. 
21 ; Bam Narain Lai v. Bkaivani Prasad , I. L. R. 
3 All . 44.3 ; Gaum v. Nanah Chand , Weekly Notes , 
All. 1883, p. 194 : Weekly Notes, All 1884, p. 23 ; 
Appovier v. Rama Subba A iyan, 11 Moo . I. A . 
75 ; Phul Chand v. Man Singh , J. L. B. 4 All. 
.309 ; Chamaili Knar v. Bam Prasad , 2. L. B. 2 
All. 267 ; and Rama Nand Singh v. Gobind Singh, 
I. L. R. 5 All. 384, referred to. Basa Mal v. 
'Makaraj Singh . . . I. L. R, 8 AIL 205 

24. Son's liability 

for father's debt— Sale of ancestral property — Bond 
fide purchaser. By the sale of ancestral property 
in execution of a mere money-decree against the 
father for his separate debt, only the right, title, and 
interest of the father pass to the purchaser and no- 
thing more, and this holds good whether the pur- 
■ , chaser is a stranger or the decree-holder himself. 
A purchaser at a Court sale cannot set up . the 
title of a bond fide purchaser for value without 
notice. Lakhmi chand Walchand v. Kastur Bechar , 
Bom. 60, and Sobhag chand Golabchand v. BhaicK- 
and , L L. 1C 6 Mom . 192, followed. Bhikaji Bam* 
^chakdbaOke v. Yashvantarav Shbipat IC3aO?KAB 
I. L. R. 8 Bom. 489 
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25. — Mitakshara law 

— Alienation, voluntary and involuntary, by the 
members of a family governed by the Mitakshara 
law. A, a Hindu governed by the Mitakshara law, 
after the attachment of a property, part of his an- 
cestral estate, to which he and his minor son B were, 
jointly entitled as members of a joint Hindu family 
conveyed by a deed of gift the whole of his interest 
in the ancestral property, including the property 
under attachment, to B. Five days after the exe- 
cution of the deed of gift the property was sold in 
execution of the decree of the attaching creditor, C, 
and was purchased by G at such sale. Ten days 
after the sale, A instituted proceedings, under s. 
256 of Act VIII of 1859, to set it aside on the ground 
of irregularity. These proceedings were afterwards 
continued in the name of A, but virtually on behalf 
of the minor B, under the control and direction of 
the Collector, who had taken charge of his estate, 
and appointed a manager under Act XL of 1858. 
These proceedings terminated in 1874 by the appli- 
cation to set aside the sale being dismissed, and the 
sale was therefore confirmed, and C took posses- 
sion of the property. In 1877 a suit was instituted 
on behalf of B, by the manager appointed by the 
Collector, against C and A to recover possession 
of the property, on the ground (1) that when it was 
sold it was not the property of A, the judgment- 
debtor ; and (2) that the property of a joint Hindu 
family could not he sold or alienated by, or taken 
in execution of, a decree against a single member of 
that family. Held, (i) that the fact that the plaint- 
iff, through his guardian, had actively intervened in 
the proceedings under s. 256 of Act VIII of 1859, 
was no bar to the institution of the present suit on 
his behalf ; (ii) that C at the sale purchased the in- 
terest, whatever it was, of A only, and was entitled 
to have it ascertained and allotted to him on parti- 
tion ; and (iii) that although under the Mitakshara 
law a member of joint family cannot, or may not, 
be able to alienate his share or interest in the joint 
family estate, yet such share or interest can be taken 
in execution and sold by the holder of a decree 
against him. Collector of Monghyb v. Hctbdax 
Narain Shahai 

I. L. R. 5 Calc. 425 ; 5 C, L. R. 112 

28. . — . Civil Procedure 

Code ( Act VIII of 1859), s. 264 — Execution of 
decree against a member of an undivided family by 
sale of his personal interest in the family estate, 
which was an impartible zamindari ; such' interest, 
by reason of his death before the sale., consisting 
only of the rents and profits then uncollected . On 
a sale of the right, title, and interest in an impartible 
zamindari, in execution of decrees against the zam ra- 
dar, the head of an undivided family, the question 
was whether (a) only hie own personal interest, (b) 
the whole title co the zamindau, including the 
interest of r son and successor, passed to the pur- 
chaser. Th< proclamation of sale purported ?c 
relate to (a) only ; and between the dates of proclam- 
ation and the auction-sale the zamindar died. On 
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contd. 

9. JOINT PROPERTY — contd. 

the argument that, this having given rise to an am- 
biguity, the Court must be understood to have sold 
all that it could sell, and that, under the circum- 
stances, it could sell, and was bound to sell (6) ; 
because the debts, the subject of the decrees under 
•execution, not having been incurred by the late 
zamindar for any immoral purpose, the entire zamin- 
dari formed assets for their payment in the hands 
•of his son : — Held, that the question of what the 
Court could or should have sold had not arisen. 
All that required decision was what the Court had 
sold. If (a) only was put up for -sale, then that in- 
terest only could have been purchased. Two Courts 
having concurred in finding that {a) only was sold, 
in which also their Lordships agreed, only that in- 
terest passed to the purchaser. Pettachi Chet- 
tiar v . Sangili Vika Pandia Chinnatambiak 
I. X,. R. 10 Mad. 241 
X*. R. 14 I. A. 84 

27. — Purchaser at a 

. sale in execution of a decree directing sale of the 
-whole right, title , and interest of grandfather — 
Assignment by grandsons of the same property 
> subsequently to such sale , effect of. In 1858 S 
mortgaged certain ancestral property to the first 
•defendant for a term of nine years. In 1864, 8 
being then dead, the defendant sued R, the son of 
8, to recover the money-debt and obtained a decree 
•against the estate of the deceased. The land in 
‘question was thereupon attached and sold on the 
13th August 1873, subject to defendant ’s mortgage 
lien, and was purchased for the defendant by his 
•cousin. The certificate of sale was drawn up in 
accordance with the decree, and recited that the pur- 
chaser bought the whole right, title, and interest of 
8. On the 3rd August 1882 the plaintiff purchased 
from P's sons the share of Jfl in S's estate. The 
plaintiff sued the defendant to redeem the property. 
The Court of first instance rejected his claim. On 
.appeal, the lower Appellate Court reversed that 
decree, and remanded the case for re-trial. Against 
this order of remand, the defendant appealed to the 
High Court. Held , restoring the decree of the 
Court of first instance, that the language of the 
decree showed that the intention was to make the 
land itself liable for the debt, and not merely S's 
interest. By his purchase the defendant was to be 
regarded as having bargained for, and purchased 
the entire interest ip, the land. Na,nomi Babuasin 
v. Modhun Mohun , 1. L. E. 13 Calc . 21, followed. 
SaKHARAM SHET V . SlTARAM SHET 

I. Jj. R. 11 Bom. 42 

28. — - Joint Hindu 

.family— Fraudulent hypothecation by father — Suit 
upon the personal obligation against the father 
only — Money-decree , sale in execution of — Sale 
certificate referring to rights and interest of father 
only in joint family property— Suit by sons for 
declaration of right to their shares — Form of decree. 
If a person in possession of property which origi- 
nally belonged to the members of a joint Hindu 
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contd. 
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family, of whom the father was one, can produce as 
his document of title only a sale- certificate shoving 
him to have bought, in execution of a money- 
decree against the father only, the right, title, and 
interest of the father, then he has bought nothing 
more than such interest, and he is liable to be com- 
pelled to restore to the other members of the joint 
family their interests, which had not, upon the face 
of the sale-certificate, passed by the sale. The 
father and manager of a joint Hindu family exe- 
cuted a deed whereby he hypothecated certain 
zamindari property, covenanting to put the mort- 
gage in proprietary possession thereof if the debt 
should not be paid on a certain date. This trans- 
action afterwards turned out to be fraudulent on 
his part, as he had no interest in this property, 
and the obligors then sued him to recover the debt 
upon the personal obligation, and obtained money- 
decree, in execution whereof the right, title, and 
interest of the judgment-debtor in certain joint 
family property was notified for sale, and a sale 
took place at which, upon the face of the sale-certi- 
ficate, only that right, title,,and interest was sold. 
The auction-purchasers, having obtained posses- 
sion, asserted a right to the whole of the joint 
family estate, upon the ground that, as the judg- 
ment-debtor was father of the family, the decree 
must be assumed to have been passed against him 
in his capacity as karta, and that the other members 
of the family were therefore bound by the decree and 
sale. The other members brought a suit to recover 
possession of their shares. Held , that, inasmuch as 
upon the terms of the sale -certificate nothing more 
passed to the defendants at the sale than the right, 
title, and interest of the father, the plaintiffs were 
entitled to maintain the suit and to have a decree 
declaring them entitled to the whole property, sub- 
ject to a declaration that the defendants, as auction- 
purchasers of the father’s share, might come in 
and claim a partition of that share out of the joint 
estate. Per Mahmood, J that the plaintiffs were 
entitled to succeed on the further ground that the 
debt for which the decree against the father was 
passed was immoral within the meaning of Hindu ' 
law. Simbhunath Panday v. Golap Singh, L. R. 
14 1. A. 77 : I. L. R. 14 Calc, 672 ; Deendyal v. 
Jugdeep Narain Singh, L. R. 4 1. A. 247 : L L. R. 

3 Calc. 198 ; and Hurdey Narain Sahu v. Ruder 
Perhash Misser , L. R. 11 1. A. 26 ; L L. R. 10 
Calc . 626, referred to. Ram Sahat v. Kjewal Sifgh 

I. Ii. R. 9 AIL 672 

29. . — — — . Decree against 

father — Sale of ancestral estate in execution of 
money-decree— Son's rights and liabilities . A pur- 
chased the half share of the judgment-debtors in. 
certain immoveable family property, at a Court 
sale held in execution of money-decrees against B 
and his brother, who were members of an undivided 
Hindu family. B's undivided son sued A — B and 
the remaining members of his family being also 
joined as defendants— to recover a share in the land, 
alleging that his interest was not bound by the sale 
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chased it at an auction-sale held in execution of a, 
money-decree obtained against the first defendant 
alone. The first defendant was the father of the 
remaining defendants, and they constituted a 
joint Hindu family. The sons contended that only 
the father’s interest was bound by the sale ; and 
the lower Courts decided in their favour. On 
appeal, the High Court reversed the decree, and 
sent back the case for a fresh decision, on the ground 
that the lower Courts had decided the question 
in the case exclusively on the ground that the pro- 
perty had been purchased in execution of a money- 
decree without referring to the execution-proceed- 
ings. Kagal Ganpaya v. Manjappa 

X»Xi. XL 12 Bom. 891 

32. Sale for debt of 

father— Suit by son to set aside sale — Failure to 
'prove immoral purpose of debt, A sale in execution 
of a decree against a zamindar h>r his debt pur- 
ported to comprise the whole estate of his zamindarL 
In a suit brought by bis son against the purchaser, 
making the father also a party defendant, to obtain 
a declaration that the sale did not operate as against 
the son as heir not affecting his interest in the estate* 
the evidence did not establish that the father’s- 
debt had been incurred by him for any immoral or 
illegal purpose. Held, that the impeachment of 
the debt failing the suit failed ; and that no partial 
interest, but the whole estate, had passed by the 
sale, the debt having been on© which the son was 
bound to pay. Hardi Narain Sahu v. Ruder Per- 
hash Misser, I. L. R. 10 Gale . 626 ; L. R . 11 I . A . 
26 (where the sale was only of whatever right, title* 
and interest the father had in property), distin- 
guished. Minakshi Nayttdtj v. Immxtdi Kanaka 
Ramaya Gotwdan ■ . I. Ij. XL 12 Mad. 142, 

L. R. 18 I. A. 1 

83. Personal decree 

against managing member of joint family not im- 
pleaded as such — Effect of sale in execution of 
such, decree — Transfer of Property Act, 99 — 

Sale of mortgage property in execution of decree 
on a money ’bond for interest due on the mortgage * 
The managing member of a joint Hindu family 
executed in 1 878 a mortgage on certain lands, the 
property of the family, to secure a debt incurred by 
him for family purposes, and in 1881 he together 
with his brother executed to the mortgagee a money- 
bond for the interest then due on the mortgage. In 
1882 the mortgagee brought a suit on thb money - 
bond ; and having obtained a personal decree against 
the two brothers merely, brought to sale in execution 
part of the mortgaged property which was pur- 
chased by a third person. Held, that the sale did 
not convey the interest of another undivided bro- 
ther who was not a party to the decree. Held , 
further, per Kerean, J,, that the sale in execution 
was invalid under the Transfer of Property Act, s. 
99. Sathuyayyak v. Muthusami 

I, L, XL 12 Mad. 82S 
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but he did not prove that the debt for which the 
decrees were passed was immoral, and it appeared 
that A had bargained and paid for the entire estate. 
The plaintiff was a minor at the time of the sale, and 
R was now the managing member of the family. 
Held, that the Court sale was binding on the plaint- 
iff’s share. Nanomi Babuasin v. Modhun Mohun, 
L. R. IS I. An 1 : L Ln. R . 13 Calc, 21, discussed 
and followed. Kuyhali Beari v. Keshava Shax- 
baga . . I. D. R. 11 Mad. 64 

30. — — — — Joint family — 

Mortgage by father and eldest son — Death of father 
and eldest son — Decree obtained by mortgagee against 
ninor son represented by the widow— Sale in execu- 
tion — Subsequent suit by minor to set aside sale. In 
1862 R and his son A mortgaged the property in 
dispute to B. In 1863 2? died, leaving a widow S 
and two sons, viz., A , and P, a minor. In 1866, 
A and S , the latter of whom acted for herself and 
as guardian of her minor son P , settled the account 
with B, the mortgagee, obtained a fresh advance, 
and passed a fresh mortgage-bond to him. In 
1868 A died. In 1869 B’s assignee filed a suit 
upon the mortgage, and obtained a decree against 
the mortgaged property against S both as guardian 
of the minor P and also against her in her indivi- 
dual capacity. At the Court-sale held in execu- 
tion of this decree, D purchased property in dispute 
in 1870. In 1881 P filed the present suit to re- 
cover possession of the property, alleging that B's 
purchase was invalid as against him, he having been 
a minor at the time of the Court-sale. Held, upon 
the merits, that the debt for which the decree was 
passed, being a family and ancestral debt, was bind- 
ing upon the whole family. Including the plaintiff, 
who was therefore not entitled to disturb the exe- 
cution purchaser. Daji Himat v. Dhirajram 
Sad aram . . . I. Hi. R. 12 Bom. 18 

: 31. — — — Joint family — 

Money-decree — Decree against father alone — Pur- 
chaser at execution-sale under such decree — How far 
suck sale binding on the interest of the sons not 
parties to the suit or execution-proceedings. In 
the case of a joint Hindu family whose family pro- 
perty is sold by the father alone by private con- 
veyance, or where it is sold in execution of a decree 
obtained against him alone, the mode of determin- 
ing whether the entire property, or only his inter- 
ests in it, passes by the sale, is to inquire what the 
parties contracted about in the case of a convey- 
ance, or what the purchaser had reason to think 
he was buying, if there was no conveyance, but 
only a sale in execution of a money-decroo. In 
the ease of an execution-sale, the mere fact 
that- the decree was a mere money-decree 
father as distinguished from one 
suit for the realization of a mortgage 
sechHty : directing the property to be sold, is not 
a complete test. The plaintiff claimed certain 
property froth the defendant, alleging that he had 
purchased it ; / : fhq>j3a;: h. third person who had pur- 


( 11303 ) DIGEST OF CASES. ( 11304 ) 


SALE IN EXECUTION OF DECREE — 

contd 

9. JOINT PROPERTY— contd. 

34. — Judgment-debtor's 

share in joint ancestral estate — MitaJcshara law — 
Execution of decree by sale of such share — Rights of 
co-sharers not being parties to the decree or execution- 
proceedings — Sale- certificate. The question was whe- 
ther the whole estate belonging to a joint family, 
living under the Mxtakshara, including the shares of 
sons, or the share of their father alone, passed to the 
purchaser at a sale in execution of a decree against 
the father alone upon a mortgage by him of his 
right. Held, that, as the mortgage and decree as 
well as a sale- certificate expressed only the father ’s 
right, the primd facie conclusion was that the pur- 
chaser took only the father’s share, a conclusion 
which other circumstances — the omission on the 
part of the creditor to make the sons parties and 
the price paid-— not only did not counteract, but 
supported. The enquiry in recent cases regarding 
the liability of the estate of co-sharers in respect 
■of transfers made by, or execution against, the head 
of the family has been this, viz., what, if there was 
a conveyance, the parties contracted about or, 
what, if there was only a sale in execution, the 
purchaser had reason to think he was buying. 
Each case must depend on its own circumstances. 
Upooroop Ternary v. Lalla Bandhjee Suhay, I. L. 
R. 6 Calc. 749, distinguished. Simbhunath Pande 
v. Golap Singh . . I. L. R. 14 Calc. 572 

X». R. 14 I. A. 77 

35. -- ^ - Hindu law — Join^ 

family — Court-sale of right, title , and interest of the 
father, effect of. One R and his sons were members 
of an undivided family. In execution of certain 
money decrees passed against R, the lands in dis- 
pute were sold to various persons, from whom they 
were afterwards bought by the defendant. In 
1875 R died, and in 1887 his sons and gamdson filed 
this suit against the defendant to recover the lands. 
They alleged that the lands were service vatan 
lands and inalienable, and that the execution-sales 
affected nothing except R's life-interest, and that, 
on R's death, they (the plaintiffs) became entitled. 
They also contended that, even if the Court should 
find the lands were not service vatan lands, they 
were, at all events, ancestral property, and that 
the plaintiffs ’ interests therein were not affected by 
■execution-sales under decrees to which they were 
not parties. Held, on the evidence that, although 
the sale-proclamation and sale-certificate spoke 
■only of the right, title, and interest of R, as being 
offered for sale and purchased by the auction-pur- 
chasers, the entire family interest in the property 
was, as a fact, the subject of the auction-sales. 
The words <{ right, title, and interest’ 5 of the judg- 
ment-debtor are ambiguous words, which may 
either mean the share which he would have obtained 
on partition, or the amount which he might have 
sold to satisfy his debt ; and it is claimed in each 
case a mixed question of law and fact to deter- 
mine what the Court intended to sell and what the 
purchaser expected to buy. Appaji Bapuji v. 

VOL, V. 
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Kesha v Shameav. Keshav Shamrav v. Appaji 
Bapuji . I. L. R. 15 Bom. IS 

38. ~ — — _ — Son's interest in 

ancestral property — Death of son before sale. Where 
the son died between attachment and sale, the 
judgment-creditor was held to have no property 
in what he had attached, so as to entitle him to sell 
it in execution of his decree. Gooe Pershad v. 
Sheodeen . . . . 4 N. W. 137 

37. — Right of pur- 

chaser — Sale of reversionary interest. A, a Hindu 
was possessed of an undivided moiety in certain 
property, and was also entitled to a reversionary 
interest in the other undivided moiety contingent 
on his surviving liis mother. In a suit against A, 
the Sheriff, under a writ of fi. fa., seized and sold 
to R the right, title, and interest of A in the pre- 
mises. In an ex parte suit by B, asking for a 
declaration that he was entitled to the contingent 
reversionary interest of A, as well as to his pre- 
sent possessory right, Macpherson, J., gave a 
decree for thp present possessory right, but refused 
to make any decree as to the contingent rever- 
sionary interest of A. Kisto Phone Gangooey 
v. Rabtjtty Dossee . 1 Ind. Jur. N. S. 324 

38. — Interest of co~ 

widows in estate undivided. The co-widows of one 
and the same husband take a joint interest in one 
undivided estate. Semble : The interest of one 
or two such widows cannot be sold in execution 
of decree. Kathaperttmal v. Venkabai 

I. L. R. 2 Mad. 194 

39. Right of pur- 

chaser under joint decree — Error in certificate. 
Where a joint decree for contribution, which had 
been passed against a Hindu widow and the rever- 
sioner was executed against the latter .as the sole 
surviving judgment-debtor, by the sate of his 
rights and interests in the property, the joint pro- 
perty was held to have been passed even though the 
sale- certificate omitted the word 4 4 property. 

Chowdhry Zuhoorxtl Htjq v. Gooboo Churn 
Roy ..... 15W.R. S29 

gage of joint family property executed by the father 
alone — Sale of joint family property — Subsequent 
exemptions of son's interests — Suit by purchaser 
for refund of purchase-money— Rights of auction- 
purchaser as against the decree-holder and as 
against the sons — Civil Procedure Code, s , 315 — 
Transfer of Property Act (IF of 1882), s. 82. 
In execution of a decree for sale, upon a mort- 
gage executed by the father of a joint Hindu 
family, certain joint family property was put up 
to sale without specification of the interests of 
the other members of the family. On suit by the 
sons, their interests, amounting to four- fifths of 
th e entire proper t y . \ to re exempted. The auction- 
purchaser thereupon brought a suit against the de 
Oxee-holders and the sons, to recover fourfifths 
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of the price paid by him. Held, (i) that the auc- 
tion-purchaser’s remedy by suit was not- excluded 
by reason of s. 315 of the Code of Civil Procedure, 
and (ii) that the auction-purchaser could not re- 
cover anything as against the decree -holders, but (iii) 
that the auction-purchaser had acquired a lien on 
the interests of the sons to the extent of four-fifths 
of the purchase -money, which could be enforced 
by sale of their interests to that extent in the pro- 
perty exempted from sale in their favour. Munna 
Singh v. Gajadkar Singh, I. L. B. 5 All. 577 ; 
Kishun Lai v. Muhammad Safdar AM Khan, 
1. L. B. IS All. 383 ; Sundara Gopalan v. Venkata - 
varada Ayyangar, 1. L. B. 17 Mad. 228; Borah Ally 
Khan v. Abdool Azeez, L. B. 5 1. A. 115 ; Bam 
Narain Singh v. Mahtab Bibi, I. L. B. 2 All. 
828 ; Berry v. Peek , L. R. 14 A. C. 337 ; 
Hariraj Singh v. Ahmed-ud-din Khan, 1. L. B. 19 
All. 54.5 ; Bnaram Singh v. Angan Lai, 1. L. B, 21 
AIL 801 ; and Muhammad Askari v. Radhe Bam 
Singh, L L.B. 22 All. 307, referred to. Shanto 
Chandab. Mukeeji v. Nain Sukh (190.1) 

I. L. R. 23 All. 355 


41. 


Hindu law - 


Mitaksham — Joint Hindu family — Mortgage of joint 
family property executed by the father — Becree 
and sale of mortgaged property — Suit by sons 
to recover their shares — Transfer of Property Act 
{IV of 1882), s. 85— Effect of sale. Where 
property belonging to a joint Hindu family has 
been sold by auction, in execution of a decree ob- 
tained upon a mortgage of such property executed 
by the father of the joint family, it is open to the 
sons to sue for the recovery of their shares in the 
property so sold, if they were not made parties 
to the suit in which the decree against their father 
was obtained, provided that the mortgagee had 
at the time of suit notice of their interests in the 
property. But their suit must be based upon 
some ground which under the Hindu law would 
free them from liability as sons in a Hindu joint 
family to pay their father’s debts. A sale once 
having taken place, the sons cannot succeed, in a 
suit to recover the property sold, upon the sole 
ground that they were not made parties to the 
original suit. Kaunsilla v. Ghandar Sen, 1. L. B. 
22 AIL 377, overruled. Hargu Lai Singh v. Gobind 
Rai, l.L. B. 19 All. 541 , and Bhawani Prasad v. 
Kalin, L L. B. 17 AIL 537, distinguished, Rewa 
MaMon v. Bam Kishen Singh, I. L. B. 14 Calc . 18 ; 
Nonomi Bafmasin v. Modhun Mohun, I. L. R. 18 
Calc . 21 ; Suraj Bunsi Koer v. Shea Proshad Singh, 
1. L. B. 6 1. A. 88; Malkarjun v. Narhari /. L. B. 
25 Bom, 857 ; and Bhagbui Per shad 8 high v. 
Gitja Koer , I L. 11 18 Calc. 717. referred to. ’’Dkp.i 
Singh If. JiABAM (F.B., 3.902) 1. Ii. R. 25 All. 214 

10. MORTGAGED PROPERTY. 

. Mortgagor, interest of— Sale 



SAXjE IN EXECUTION OF DECREE — 
contd. 

10. MORTGAGED PROPERTY r — contd. 

mortgage. There are substantial differences be- 
tween a sale in execution for a money-decree and a 
sale under a decree ordering a sale to enforce a 
mortgage. In the former case the Court proposes- 
to sell whatever interest in the property would, 
under any circumstances, be available to creditors 
at the date of the attachment ; in the latter case, 
whatever interest the mortgagor was, under any 
circumstances, competent to create, and did create 
at the time of the mortgage. PoNNxiPPA Pillai v. 
Pappuvayyangar . . I, li. B. 4 Mad. 1 


2 . 


Interest taken by pur- 


chaser. Where the rights and interests of a judg- 
ment-debtor are sold in execution, the purchaser 
takes the land to which they relate, subject to- 
such mortgages and leases as may be existing.. 
Oojagur Roy v. Ram Khelawan Singh 

10 W. B. 384 

Proclamation of 


sale — Mortgages noted in proclamation of sale — 
Civil Procedure Code, 1882, ss. 282 — 287. Claims 
admitted by parties or established by the decree- 
of a Court should be entered in the proclamation 
of sale as charges upon the property, though they 
have come to the knowledge of the Court in an 
inquiry under s. 287 only, and have not been made 
the subject of an order under s. 287 of the Civil 
Procedure Code. Shantappa Chedambaraya v. 
Stjbrao Ramchandra Yellapgr 

I. Xu R, 18 Bom. 175 

4. • — — Purchaser of mort ~ 

gaged property, rights of — Bight to set aside inewn " 
brances. A purchaser of property sold under a decre 6 
in favour of a mortgagee cannot claim to set aside-’ 
as prejudicial to its rights, a ticca pottah granted 
by the mortgagee when those rights were not in 
existence. It cannot be maintained that the pur- 
chaser of property sold under a decree in favour of a 
mortgagee takes the property free from such lease 
or farm as the owner might have found to he ex- 
pedient or convenient, provided the value of the 
property was not impaired and the operation of the 
mortgagee’s lien not impeded. Rani Peeshab 
v. Beet Bhunjun Singh , . 10 W, B. ' 825; , 

5. - t i — _ Conditional sale 

executed before sale of execution , but after mortgagee s 
decree. A purchaser under a decree for sale ob- 
tained by the mortgagee under a simple mortgage 
does not purchase subject to a conditional sale 
executed by the mortgagor after the prior mort- 
gagee had obtained a decree of sale, but before the 
property was actually sold. Rajnarain Singh v« 
Shekra Mean . h.” 


6 . 


Nature of mort- 


gagee 1 # Security-Sale kg mortgagee — Bights of subse- 
quent mortgagee — Civil Procedure Code , 1859, s. 259. 
The security to which a mortgagee becomes entitled 
under the ordinary form of mortgage in the mo- 
fussil is the right to sell the entire estate of the 
mortgagor as the same existed at the date of the 
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mortgage, and he cannot be deprived of this secu- 
rity by any subsequent charges on the property 
or prior unregistered charges which the mortgagor 
may create or have created. When he brings the 
property to sale the sale is an out-and-out sale 
of the estate of the debtor, and the purchaser 
takes the property subject only to those incum- 
brances which were in existence at that date, 
though such of the subsequent incumbrancers 
as may, at the time of the sale, have taken 
out execution may have a right to satisfy their 
claims from the surplus proceeds of the sale. In 
applying s. 259 of the Code of Cvil Procedure to 
cases of the above description, the words, £< the 
right, title, and interest of the defendant in the 
property sold,” must be understood as meaning 
the right, title, and interest which the decree or- 
dered to be sold, — i.e., the right, title, and interest 
which the judgment-debtor had in the property 
at the time of the mortgage. Kasandas Laldas 
v. Pranjivan Asharam . 7 Bom. A. C. 148 

Brojo Kishoree Dossia v. Mahomed Stjleem 

LO W. R. 151 

s. c. Brajaraj Kisori Dasi v. Mohammed 
Salem . . . . 1B.L.E. A. C. 152 

7. - — * — Right to redeem. 

Where a decree-holder sells a mortgagor’s right 
and interest in property already mortgaged and 
declared liable to sale in liquidation of the debt 
for wiheh it was mortgaged, the purchaser pur- 
chases merely the mortgagor’s right to redeem. 
Lalla Joogttl Kishore Lall v. Bhtjkha 
Chowdhry . . . , 9W.E, 244 

8. Right of ‘purchaser 

— Rights of respective mortgagees. A mortgage made 
by way of security for money advanced remains 
a mortgage until the debt is satisfied, and the mort- 
gagee-creditor has every right to sue to obtain a 
decree and sell that which is held by him as 
security for his money, without any regard to the 
proceeding, of any other subsequent mortgagee or 
purchaser. A purchaser at a sale in execution of 
such a decree under a prior mortgage, as well as the 
original holder of a prior mortgage, has rights far 
superior to those of any other mortgagee or purchaser 
of a subsequent date. A subsequent purchaser, by 
payment of an earlier mortgage and obtaining a 
decree for the money so paid, does not acquire any 
rights belonging to that mortgage. His payment 
was a voluntary act, and his decree against his 
vendor was a personal one for a simple debt, not 
secured by any security connected with any portion 
of the land in dispute. Dhorre Roy v. Btjldeb 
Narain Singh . . W. B. 1864, 345 

9. Purchase by mortgagee— 

Lien of mortgagee— -Liability of purchaser — Incum- 
brances. Certain mouzahs were granted in zur-i- 
peshgi lease by G to plaintiff ’ s ancestor. After G ’ s 
death, his heir, F, pledged one of the mouzahs, B, 
with others as collateral security, in a bond in fa- 
vour of plaintiff, and some years later executed 
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a zur-i-peshgi pottah in favour of defendant 
to obtain possession by paying to plaintiff the 
money due under the first zur-i-peshgi lease. 
Plaintiff then sued F alone on his bond and obtained 
a decree, in execution of which he sold a share in 
B and purchased it himself. In a suit for posses- 
sion and to have the superiority of his lien declared 
over defendant’s zur-i-peshgi, — Held, that plaintiff 
was not entitled to possession until he paid off the 
whole of the amount advanced by the defendant 
to clear off the debt due under the first zur-i- 
peshgi lease. Held, also, that the holder of a sub- 
sequent incumbrance, by paying off a prior 
incumbrance, acquires all the rights of the 
latter so far as the amount actually paid by him 
for that purpose is concerned. Bekon Singh 
v. Deen Dyal Lall . . » 24 W. B. 47 

10. Right of purchaser of 
mortgaged property— First and second mortgages. 
Where a mortgagee sues upon his mortgage-bond 
and his claim is decreed, the decree should be sa- 
tisfied out of the mortgaged property, and not out 
of the right, title, and interest which remain in the 
mortgagor. The purchaser at the execution-sale 
acquires all the interest which passed by the mort- 
gage to the mortgagee, and any interest which re- 
mained in the mortgagor — i.e., his equity of re- 
demption. If there was a second mortgage, all 
that it could pass from the mortgagor was his 
equity of redemption, and the decree in a suit on 
such mortgage could only authorize the sale of the 
equity of redemption, unless the first mortgagee 
was made a party, and his mortgage shown to be 
invalid and the second mortgage to have priority. 
Doolal Chhnder Deb v. Goltjck Monee Debia. 

22 W. B. 360 

11. Effect of sale— 

Parties. The usual mode in the mofussil Civil 
Courts, of selling in mortgage suits “ the right, title, 
and interest,” of the mortgagor, or his heir, is not 
correct if deemed to be his right, title, and interest 
at the time of the sale. The intention of the Court is 
to pass to the purchaser the right, title, and interest 
both of the mortgagor and mortgagee. What 
passes to the auction-purchaser under the certificate 
of sale is the right, title, and interest of the mort- 
gagor as it stood when he made the mortgage and 
not merely as it stood at the time of the Court-sale. 
One TJ mortgaged certain immoveable property to 
A R (defendant No. 1) for R400 on the 7th May 
1865. On the death of U, the mortgagee A R 
brought a suit (No. 311 of 1871) against his widow 
K (defendant No. 2), but did not make his (U’s) 
children (who were minors) parties to it. On the 
28th July 1871 A R obtained a decree for R460, 
being the amount of principal and interest due on 
his mortgage, with further interest from the date 
of suit to date of payment. That decree directed 
satisfaction of the amount due under it out of the 
mortgaged property if it were not paid by the 
widow, K (defendant No. 2). K having failed to 
satisfy the decree the Court, on the application of 
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was sold on the same day in the execution of two 
decrees, one of which enforced a charge upon such 
property created in 1864 and the other a charge 
created in 1867. Held, that the purchaser of such 
property at the sale in the execution of the decree 
which enforced the earlier charge was entitled 
to the possession of such property in preference 
to the purchaser of it at the sale in the execution 
of the decree which enforced the later charge, 
notwithstanding the latter had obtained posses- 
sion of the property in virtue of his purchase. 
Ajoodhya Pershad v. Moracha Kooer, 25 W. B. 
254 , distinguished. Jaxki Das v . Badri Nath 

X. Xi. R. 2 AIL 698 

13. Bight of 'prior 

mortgagee. On the 31st- August 1873 A mortgaged 
his house to B, who brought a foreclosure suit, and 
on the 7th July 1866 obtained a decree against A for 
the sale of the house if the mortgage-debt was not 
paid on or before the 24th March 1868. The debt 
not having been paid, the house was sold at the 
Court’s sale on the 15th July 1870 and purchased 
by G. In an action brought by the plaintiff to 
recover possession of the house on the ground that 
he had purchased it on the 2nd August 1868 at an 
execution-sale under a common money-decree 
against A : — Held, that the plaintiff’s sale was sub- 
ject, not only to the mortgage of 1863, but also 
to the decree upon it under which the right, title, 
and interest of the mortgagor A passed in 1870 to 
C , whose purchase was entitled to preference to 
the plaintiff’s purchase in 1868. Ravji Nara- 
YAisr v. Krishstaji Larshman . 11 Rom. 189 

14. Sale under mort- 

gage for payment of Government revenue — Bights 
of respective purchasers. In 1855 a decree for an ac- 
count was passed in the Supreme Court of Calcutta 
against A, an executor. A died in 1856, and the 
suit, which was revived against his representatives, 
came on for consideration on further directions on 
29th August, 1866. It was then found that A’s 
estate was liable for R 1,32, 406-1 1-8, and his repre- 
sentatives were ordered to pay this money into 
Court. The representatives having made default 
in payment, a writ of fieri facius was issued, under 
which the property was sold by the Sheriff 
of Calcutta, and conveyed by him to B 
on 1st April 1867. Previously to this, the repre- 
sentatives of A had, on 11th January 1865, 
mortgaged the same |.>roporty, together with other 
lands, “for tho purpose of paying the Government 
revenue of certain talukhs belonging to A t de- 
ceased;” and the mortgagee having obtained a 
decree on his mortgage, tho property was sold to 
C under that decree on 30th March 1867* , In a 
suit for possession by G against B : — Held, 'that,, 
though the sale to B was made for the express pun* 
pose of paying the debts of A, IBs rifle eras not to ho 
preferred to that of C > who claimed under the mort- 
gage of 1865, which was made for the purpose of 

Decrees enforcing I paying Government revenue : and, semble, the 
loveable property I result would bo the same even if the mortgage 
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A B (the decree-holder), sold the mortgaged pro- 
perty on the 19th September 1872 for R400 to the 
brother of A B. On the 7th August 1873 the 
auction-purchaser obtained a certificate of sale to 
the effect that he had purchased at the Court-sale 
* e the right, title and interest of H ” (the widow) 
in the mortgaged property. On the 17th August 
1874 the auction-purchaser sold the property for 
R700 to the father of the plaintiff. In 1877 the 
plaintiff sued AB (the mortgagee and decree-holder) 
to recover possession of the property with mesne 
profits. U's widow, K and children (two sons and 
a daughter) were defendants in the suit, the plaint- 
iff alleging, in addition to the facts just stated, 
that these defendants had colluded with the tenants 
of the property in dispute and collected the produce 
thereof. Defendant No. 1 (A B) denied his liabil- 
ity. The answer of defendants Nos. 2, 3, 4, and 5 
(respectively the widow, two sons and a daughter 
of 27) substantially was that the Court-sale did not 
affect the rights of defendants Nos. 3, 4, and 5, 
as they had not been parties to the mortgage suit 
No. 311 of 1871 and that they were entitled to 
hold the property. The Subordinate Judge award- 
ed the plaintiff’s claim, holding that both the sales 
— viz., the Court- sale under the mortgaged-decree 
in suit No. 311 of 1871 and the subsequently private 
sale by the auction-purchaser — were bond fide and 
binding on defendants Nos. 2, 3, 4 and 5, inasmuch 
as the debt for which the property was sold had been 
contracted by 27. This decree was reversed on 
appeal, on the ground that the Court-sale extended 
only to the right, title, and interest of K (defend- 
ant No. 2) in the mortgaged property, and did not 
affect the rights of defendants Nos. 3, 4 and 5, who 
were not parties to it. On appeal to the High 
Court : — Held, that the defendant in the title of the 
purchaser (plaintiff) arose from the circumstance 
•that the suit of A B (No. 311 of 1871) for foreclosure 
and sale was sufficiently constituted as to parties, 
both the sales having been found to be unimpeach- 
able in all other respects, and that the defendants 
Nos. 3, 4 and 5 were entitled to the same relief 
which they would have obtained if they had been 
made parties to that suit, viz., the right of redeem- 
ing the property by paying off the '• mortgage. 
The High Court accordingly reversed the decree 
of the District Judge, and directed the defendants 
Nos. 3, 4 and 5 to pay to the plaintiffs, within six 
calendar months from date, the sum of R460, with 
interest on the principal (R460) from date of the 
institution of suit No. 311 of 1871 until pavment. 
The Court further directed that, in default of pay- 
ment, the mortgage should be foreclosed and de- 
fendants Nos. 3, 4 and 5 precluded from redeeming 
the property which should be delivered up to the 
Saxba & Abdulla 

; ;VC .T yf V;.v L L. R» 5 Bom, 8 
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of 1865 had not been made for the purpose of 
paying Government revenue, as it did not appear 
that the mortgagee, at the date of the mortgage, 
knew that there were unpaid creditors of A , and 
that A’s representatives intended to misapply the 
money so advanced to them. Greender Chunder 
Gkose v. Mackintosh , I. L. B. 4 Calc . 897, followed. 
Kassimunnissa Ribee v. Nilratna Rose 

I. L. R. 8 Calc. 79 
9 C. L. R. 173 : 10 C. Xu R. 113 

15. — Money-decree — 

Decree enforcing hypothecation — Act X of 1877 ( Civil 
Procedure Code), ss. 2S7 , 316— Act VIII of 1859 
(Civil Procedure Code), ss. 249, 259. Certain im- 
moveable property was put up for sale, under the 
provisions of Act X of 1877, in execution of a decree 
for money, and was purchased by C, with notice that 
L held a decree enforcing a lien on such property. 
Subsequently L applied for the sale of such property 
in execution of his decree, and such property was 
put up for sale in execution of that decree, and 
was purchased by 8. 8 sued, by virtue of such 

purchase, to recover possession of such property 
from C. Held, that, inasmuch as under Act X of 
1877 what is sold in execution of a decree purports 
to be the specific property, and as C had pur- 
chased the property in suit with notice of 
the existing lien on it and subject to its re-sale in 
execution of the decree in execution of which 8 
had purchased it, what actually was sold in execu- 
tion of that decree to 8 was such property, and S 
was entitled to possession of such property under 
such sale. Sales under Act VIII of 1859 and Act X 
of 1877, distinguished. Sheo Ratak Lae v. Cho- 
tey Lal „ . . I. L. R. 3 All. 647 

10. — „ — - — . Unauthorized sale 

of mortgaged property — Payment by vendor of 
mortgage- debt — Lien of vendee . The plaintiff as 
purchaser at a Court’s sale sued to recover land in 
possession of the defendant. The defendant alleged 
that he had bought the land from the widow of 
the previous owner by whom it had been mort- 
gaged, and that he (the defendant) had paid off the 
mortgage. The previous owner had left a minor 
son. The lower Courts passed a decree for the 
plaintiff, on the ground that the sale by the widow 
to the defendant was invalid, as she had not ob- 
tained a certificate of administration to her hus- 
band under Act XX of 1864. Held, that the defend- 
ant had a lien upon the land for the amount of the 
mortgage -debt which he had paid, and that the 
plaintiff could not set aside the sale to the defend- 
ant without refunding the amount secured by the 
lien. Kttvarjx v. Mot x Haridas 

I, Xu B. 3 Bom. 234 

17. ■ Sham mortgage. 

In 1861 1 mortgaged certain lands to the defendant, 
who in 1864 sued upon the mortgage, and obtained 
a decree for sale. The decree remained unexecuted 
by the defendant. In 1869 the lands were sold in 
execution of a money-decree against J, and the 
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plaintiff became the purchaser. Thereupon the 
defendant attached the land in execution of the 
decree obtained by him in 1864. The Court found 
that the mortgage of 1861 was not a bond fide 
mortgage. In a suit for possession : — Held, that 
the plaintiff was entitled to succeed. The decree 
obtained in 1864, being based upon a colourable 
mortgage, gave the defendant no claim as against 
a subsequent bond fide purchaser for value. What 
was purchased by the plaintiff at the execution- 
sale in 1869 was the real interest of J in. the lands 
in question, not his interest as diminished by a fic- 
titious derogation arising out of a sham transac- 
tion. Gopi Wasudev v. Markande Narayan 
Bhat . . . X. L. R. 3 Bom. 30 

18. — - — — — . Suit for rent after 

execution of mortgage-decree. P got a decree on a 
mortgage-bond in the terms of a compromise by C 
and others to the effect that the amount due should 
be paid by instalments, the property mortgaged 
remaining hypothecated. Meantime one M got a 
decree against C, andjn execution sold part of the 
property, — viz., a house, — subject to the lien of P, 
bought it in herself, and sold it again by private 
sale to plaintiff, who realized rent for some months. 
When M was put in possession, P petitioned 
the Court, objecting, but being referred to a regu- 
lar suit he executed his original decree, bringing the 
hypothecated property to sale, and bought it him- 
self, without, however, getting possession from 
the Court till many months later. Plaintiff then 
sued the tenant of the house in the Small Cause 
Court for rent, and P intervened as a party to the 
suit, claiming the rent which had fallen due from 
the date of his getting possession. Held, that the 
plaintiff was not in a position to maintain the suit, 
his possession having been put an end to by P, 
whose lien on the property was anterior to the sale 
under which plaintiff purchased. Boorxo Chun* - 
deb Bose v. Norik Chunder Ghose 

14 W. E. 77 

19 . , Sale of decree - 

holders ?’ right and interests — Notice of assignment. 
Where the rights and interests of decree-holders in a 
decree are sold in execution, the party purchasing 
bond fide without any knowledge of a previous 
assignment of those rights and interests is entitled 
to the proceeds of the purchased decree free from 
any trusts or obligation in favour of the assignees. 
Nukhttk Sahoo v. Juggessur Oopabhya 

20 W. R. 408 

20. ' G borrow- ■ : 
ed money from 8. He then borrowed money from 
D, mortgaging as security the property in suit. 
After that he borrowed from plaintiffs, executing a 
bond by which he again mortgaged the same pro- 
perty. Subsequently plaintiffs obtained a decree by 
which the mortgaged property was declared liable 
to sale for the amount decreed, sold the property in 
execution, and purchased it themselves. They 
were disturbed from possession by defendants in 
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exit-decree under which they ousted the Registration Act of 1864 came into force, but 

*ot their own names registered as were, however, unregistered. Held, that, if the 

aintiffs now sued for declaration plaintiff had come in and offered to satisfy so much 

L t of their rights as purchasers at j of the decree obtained by the defendant as related 
Defendants claimed as purchasers 1 to the first two bonds, he would have been clearly 
a money- decree obtained against entitled to assert that nothing could pass by the 

creditor, S, alleging that they paid < sale in execution of the decree on the other bonds, 
due to the second creditor, D, I but the rights of the judgment-debtor, subject 
itled to hold possession, their to his mortgage ; but that, as he did not do so, 

g been previous to that of the the auction-sale, having been made in satisfaction 

i 9 that, in purchasing the rights inter alia, of the debts due on the mortgage- bonds 

: G, defendants purchased his right containing the condition against alienation, passed 

>erty already subject to two mort- the full proprietary right to the defendant. Rajah 

Ley purchased with full notice, they Ram v. Rainee Madho . . 5 3SL W. 81 

in possession by paying off both 23. Effect of sale— 

Id, also, that plaintiffs purchased Estoppel— On 10th September 1863 A mortgaged 

equity of redemption, but G's rights a house to B, who registered the deed, but did not 

i they were when the mortgage was j obtain possession of the premises. On 2nd July 
to the mortgage held by D, but 1 868 A mortgaged the same house to 0 , whoregis- 

bsequent incumbrances. Narain t©red the mortgage-deed and took possession of the 

)T Sahoo . . 14 W. R. 233 premises. On 10th October 1868 B sued on his 

Coosein v. Hafez Ahmed Rezah mortgage, and obtained a decree against A’s son, 

17 W, R. 480 who was a minor, and who was represented by his 

mother as his guardian. She, however, had obtain- 

— — : Money-decree — cd no certificate of administration under the Minors 

-Notice— Civd Procedure Code (Act Act, XX of 1864. On 17th December 1869 the 

f: creditor obtained two mortgaged property was sold by the Court in exe- 

his debtor, one being a mortgage- cution of B's decree. The plaintiff bought it, and 
c his lien on certain property, and obtained a certificate of sale. On the plaintiff ’s 

tie money-decree. In execution of attempting to take possession of the property, the 
j ^ roperty over ' vhich the defendant, who was C's widow and heiress, re- 

or had a lien was sold and was pur- sisted him, and he thereupon sued to recover it. 

rd person. Subsequently, in exe- Held, that the plaintiff was entitled to possession. 

:si decree at the instance of the He stood, at least, in the same position as had 

)or, this same property was adver- been occupied by B before the sale, and B, as prior 

t on the auction-purchaser object- mortgagee, had a superior title to that of defendant, 

gment- credit o r, brought a suit ; who claimed Under a subsequent deed. Where 
enforce Ins lien on the property in mortgaged property is sold in execution of a decree 

' auction-purchaser. Held , that it in a suit brought upon the mortgage, the interest of 

uaintiff, m order to entitle him to the mortgagee, at whose instance the sale is made, 

suit, to show that the defendants is held to pass to the purchaser, and the mortgagee 

notice of the lien. Held , further, is estopped from disputing that such is the effect 

at for some purpose, at some time 0 f the sale. Khevraj Jttskup v. Lingaya 

udgment creditor informed the I. Jj, R. 5 Bom, 2 

■rtgage is not evidence of notice 24 Sm-mortgage- 

in-pnrc aser. Nursing Narain Registration of certificate of sale — Civil Procedure 

oburmngh _ Code, 1877, s. 2S7— Notice— Warranty of title. A 

, Xi. it. XU uaic. oUW j buyer of property at an execution-sale who regis- 

“ ~~~ Priority. The i tershis certificate of sale does not thereby acquire 

ced to four sums of money on a title free from the obligation arising from a san- 

ach of which certain property was mortgage of previous date. When the Court sells 

The first two bonds contained a ■ the right, title, and interest of a judgment-debtor in 
until the debt was discharged, the property, it cannot be regarded as selling more than 

tot mortgage or sell the property the judgment-debtor himself could honestly sell. 

The defendant brought a suit to He could honestly sell only subject to any equities 

ants due on all his bonds, and ob- j existing against himself on the property, and if by 
loney-decree, in execution of which concealment of a san-mortgage he sold property 

property mentioned above to sale, as free of that charge, he would commit no fraud, 

e purchaser. The plaintiff now The Court cannot be deemed to do that which 

le of the property by virtue of a would be a fraud if done by the judgment-debtor 

same, duly registered. The last If, then, the Court sell only the right, title, and 

dant’s bonds were executed after interest of the judgment-debtor subject to all exist- 
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ing equities against the property sold, the regis- 
tration of the Court ’s conveyance (viz., certificate 
of sale) cannot enlarge the scope of that conveyance 
and discharge the property from any unregistered 
incumbrance which was binding on the judgment- 
debtor. Per Melvill, J. — In the case of execution- 
sales under s. 287 of the Civil Procedure Code (Act 
X of 1877), notice is given to purchasers that the 
sale only extends to the right, title, and interest 
■of the judgment-debtor, and that the Court order- 
ing the sale does not warrant the title. This being 
•so, it seems clear that a person who buys an avowed- 
ly doubtful title, and pays for it on that under- 
standing, cannot claim to be a purchaser without 
notice. Sobhagchand Gtjlabchand v. Rhai- 
' CHAIN'D . I. X. R. 6 Bom. 193 

See Lakshmandas Sarxjpchand v. Dasrat 

I. X. R. 6 Bom. 168 

and Rupchand Dagdttsa v. Dalvatram Vithal- 

rav . . . X. X. R. 6 Bom. 495 

25. Mortgage-debt 

'payable by instalments — Money-decree obtained by 
mortgagee for tivo instalments — Sale of mortgaged 
property in execution of money -decree for such instal- 
ments without notice by mortgagee of lien for future 
instalments — Property sold free of incumbrances — 
Civil Procedure Code ( Act XIV of 1882), ss. 237 , 287. 
‘The effect of ss. 237 and 287 of the Civil Procedure 
Code plainly is to impose a duty on the person 
applying for execution to disclose to the Court his 
•own lien (which he must know of) in his application 
for sale, and on the Court the duty of specifying 
the same in the proclamation. Where, therefore, 
in execution of a simple money-decree obtained for 
•some of the instalments due on his mortgage-bond 
a mortgagee brought to sale the property which he 
held in mortgage, but in his ap|)lication for exe- 
cution did not mention his lien on the property for 
the instalments that were still to fall due :•— Held , 
that the purchaser, if he supposed that he was pur- 
chasing the full proprietary title, purchased the 
•property free of the mortgagee’s lien. Agarchand 
v. Rakhma, I. L. B. 12 Bom. 678 : Kherraj v. 
Lingaya , I. L. B 5 Bom . 2 ; Sheskgiri v. Salva- 
dor Yas, 1. L. B. 5 Bom. S ; and JDhondo v. Ravji, 
I. L. B. 20 Bom. 290 , referred to. Ramchandra 
Yithuram v. Jairam . I, I*. R. 22 Bom. 686 

26. — — — - — — — Mortgagee not in 

possesseion— Registered lease— Effect of sale in trans- 
ferring property to purchaser. A mortgaged his 
land to B in 1861, which mortgage was then regis- 
tered, but the mortgagee did not enter into posses- 
sion. Subsequently, in 1866, A leased the same 
land to C . That lease was registered and C entered 
into possession. In 1867 B obtained a decree upon 
his mortgage, and in execution attached and sold 
the mortgaged property. C , who had applied 
to have this attachment of the land removed, and 
failed in his application, sued to establish his right 
under the lease, and recover possession. Held, 
that, under the lease of 1866, he could only take 
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what the mortgagor had to give him, viz., a lease 
subject to the registered mortgage. Where a 
decree is obtained upon his mortgage by a mort- 
gagee, and the mortgaged property is sold under 
the decree for the purpose of paying off the mort- 
gagee, the interest of both mortgagor and mort- 
gagee passes to the purchaser. The mortgagee is 
estopped from disputing that such is the effect of 
the sale, so far as the interest is concerned, al- 
though the officer of the Court may only have 
described the sale as one of the right, title, and 
interest of the mortgagor. It is not the practice 
in the mofussil to require the mortgagee to convey 
to the purchaser ; the transfer takes place by es- 
toppel. Sheshgiri Shanbhog v. Salvador Yas 

I. X. R. 5 Bom. 5 

27. Mortgage without 

possession — Right of mortgagee as against the pur- 
chaser — Difference between a mortgage valid as against 
a private purchaser for valuable consideration and one 
valid as against a purchaser at a Court-sale — Priority 
— Optional registration. On the 19th September 
1871 the land in dispute was mortgaged by L 
(defendant No. 1) to the plaintiff for R25. The 
deed of mortgage was not registered. By it de- 
fendant No. 1 agreed to pay interest at the rate of 
one pice per rupee per mensem, and it was provided 
that the mortgagee was to remain in possession 
for a period of twenty-five years in lieu of prin- 
cipal and interest, and that the mortgagor was not 
to claim the property back, unless he paid the 
principal and interest that might accrue due in 
twenty-five years from the date of the bond. On 
the 8th July 1872 the land was sold in execution 
of a decree against the father of L and purchased 
by B (defendant No. 2), who obtained possession 
under the certificate of sale. In 1874 the plaintiff 
(the mortgagee) sued Land B for possession of the 
property. It was contended for B (defendant 
No. 2) that the mortgage did not bind him, be- 
cause he was a purchaser for value without notice 
of the mortgage, and because it was not accom- 
panied with possession. Held, that, although the 
mortgage to the plaintiff might have been without 
possession, it would bind the mortgagor himself, 
and was therefore binding as against defendant No. 
2, who purchased at a Court-sale under a decree 
I obtained against the mortgagor. A ' purchaser 

such a sale takes only that which the judg- 
ment-debtor could himself honestly dispose of . 
Possession or registration is necessary to validate 
a mortgage in the Deccan or elsewhere in the Pre- 
sidency of Bombay (except Gujarat) against a 
private purchaser for valuable consideration, 
but not against a purchaser at a Court-sale. 
Bapuji Balal v. Satyabhamabai 

I. X. R. 6 Bom. 490 

See Shivram v. Gehxt . I. Xu R. 8 Bom* 515 

28. Unregistered san- 

mortgage — Sale — Subsequent unregistered mortgage of 
same property — Decree on latter mortgage and sale 
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in execution — Sale certificate registered — Priority— 
Interest passing on sale of mortgaged property in 
execution of a money -decree and of a decree in mort- 
gage. One H and Ills sons B and <7, executed a san- 
mortgage of certain ancestral property in plaintiff’s 
favour in 1885. The mortgage was unregistered. 
In 1886 the same property was mortgaged by C 
alone by a deed which was also unregistered. In 
1889 CPs mortgagee obtained a decree on his mort- 
gage for sale of the mortgaged property, and in 
execution put up the property to auction in 1892, 
when defendant purchased it. Defendant got his 
sale-certificate registered. In 1894 the plaintiff 
brought this suit to enforce his mortgage-lien by 
sale of the mortgaged property. The defendant 
contended that, as to CPs share, his certificate. of 
sale having been registered, his claim had priority 
to the plaintiff’s unregistered mortgage. Held, 
that the plaintiff was entitled to a decree. His, 
claim was superior to the defendants. The de- 
fendant had purchased the interest which 0 had 
mortgaged in 1889. But that mortgage was un- 
registered and was therefore subject to the plaint- 
iff’s mortgage, which although unregistered, 
was earlier in date. The defendant, by register- 
ing his certificate of sale, could not enlarge the 
estate which the certificate conveyed to him. By 
a sale of mortgaged property in execution of a 
decree obtained by a mortgagee against the mort- 
gagor upon the mortgage, the interest both of the 
mortgagor and mortgagee passes/to the purchaser. 
But by a sale of mortgaged property in execution 
'of a "money-decree obtained by the mortgagee 
against the mortgagor, the interest of the defend 
ant (mortgagor) alone passes to the purehaser- 
Maganlal v. Shakra Girdhar 

I. X R. 22 Bom, 945 

29. - — - — Mortgaged land 

subsequently sold by mortgagee in execution of a money- 
decree — Purchaser at such sale with notice of mortgage 
— Mortgagee estopped from subsequently enforcing his 
mortgage as against purchaser — Fraudulent conceal- 
ment of lien — Registration not equivalent to notice in 
case of fraud — Civil Procedure Code ( VIII of 1859), 
s. 213 . Where a judgment-creditor in execution 
of a money-decree sells property as belonging to his 
Judgment-debtor, he is afterwards estopped from 
enforcing as against the purchaser, a previous mort- 
gage of the property which has been created in his 
own favour, but of which he has given no notice 
at the time of the sale, and in ignorance of 
which the purchaser has bid for the property and 
paid the full price. This principle applies,' even 
though the mortgage -deed has been registered. 

M and G mortgaged certain lands* to 0 R 
' by <&• registered deed of that date. In 1870 G R 
' ;;if mnoey-decrce against R and G, and in 

execution put up the mortgaged land for sale. 
The plaintiff purchased it without notice of the 
mortgage, and in February 1872 obtained pos- 
session through the Court. In the meantime G R 
Brought upon Ms mortgage against 
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his morgagors. He obtained a decree and in April 
1872 ejected the plaintiff and obtained possession. 
In 1883 the plaintiff filed the present suit against 
R, G, and G R to recover the lands. Held, that 
the plaintiff was entitled to recover. G R (the 
mortgagee), when bringing the land to sale in exe 
eution of his decree, was bound by s. 213 of the 
Civil Procedure Code (VIII of 1859) to disclose the 
limited interest of his judgment-debtors in it. By 
concealing his lien he has induced the plaintiff to 
pay full value for the property, and he could not 
therefore retain his lien. By his omission he was 
estopped from disputing the plaintiff’s title. The 
rule, that registration of a mortgage amounts to 
notice to all subsequent purchasers of the same 
property, does not apply to a case where there has 
been a fraudulent concealment by a judgment, 
creditor of the extent of his judgment-debtor’s 
interest in the property brought by the judgment- 
creditor to sale. Agabchand Gumarohamd u 
Rakhma Hanmaht . I. L. R. 12 Bom. 678 

30. ~ of equity of 

redemption — -Suit by mortgagee for sale of mortgaged 
property-— Purchaser not a party to suit — Sale of 
mortgaged property in execution of decree obtained by 
mortgagee— What passed-— Right of purchaser of 
equity of redemption — Redemption . On the 21st 
December 1871 three of the defendants in this suit 
mortgaged four groves to H. In 1872 the plaintiffs 
obtained a money-decree against one I), and in 
August 1872, in execution of that decree, sold the 
said groves, and at the sale purchased them and 
also two mills which were not in dispute in this suit. 
The decree against D was found to have the same 
effect as if it were had and obtained against all the 
mortgagors. Of this sale H. had notice, in fact, 
he opposed it. Subsequently //, the mortgagee, 
sued the mortgagors on their mortgage, and ob- 
tained a decree on it, and under the decree brought 
the said groves to sale in 1877, and purchased them 
himself. In May 1880 H sold the groves to two 
of the defendants. The plaintiffs, wlxo were not 
parties to the suit, which resulted in the decree 
under which the groves were sold, in 1877, insti- 
tuted this suit for possession of the groves. Held. 
that, notwithstanding the sale of 1872, what was 
sold under the decree of 1877 was the right, title, 
and interest of the mortgagors, as they existed at 
the date of the mortgage of the 21st December 
1871, with which would go the rights and interest 
of the mortgagee ; and although at a sale under 
a decree for sale by a mortgagee the right, title, and 
interest of the mortgagor which is sold is his right, 
title, and interest at the date of the mortgage, and 
any right, title, and interest he may have acquired 
between the date of mortgage and of the sale,' still 1 
any puisne incumbrancer or purchaser from the 
mortgagor prior 'to the date of mortgagee’s decree, 
and who was not a party to the suit in; which the 
mortgagee obtained his decree, , would : have the 
right to redeem the property tfhieh the mortgagor 
would have had, but for the decree. This view is 
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consistent with the principles of equity and reeog* 
nized by the Transfer of Property Act. Muham- 
mad Samiud-din v. Man Singh, 1. L. E. 9 Alb 
125, followed. Gajadhar v. Mulchand 

I. L. R. 10 All. 520 

31. — Purchase of mort- 

gaged propetry by mortgagee at judicial sale on leave 
obtained to bid. Where mortgagees executed their 
decree on the mortgage, and, having 'obtained leave 
to bid at the judicial sale, purchased the property : — 
Bdd , that they could not be held to have purchased 
as trustees for the mortgagors, the leave granted to 
bid having put an end to the disability of the mort- 
gagees to purchase from themselves, putting them 
in the same position as any independent purchasers. 
Mahabir Pershad Singh v. Macnaghten 

I. Ii. R. 16 Gale. 682 
Ii. R. 16 1. A. 107 

Dakshina Mohan Roy v. Basumati Debi 

4 C. W. H. 474 

32. — — Equities of mort- 

gagors. In a suit for possession by the certificated 
purchaser of one -third of certain mouzahs which had 
been sold in execution of a decree obtained by the 
mortgagee against the defendant as mortgagor, it 
appeared that the defendant had, in a previous exe- 
cution sale at the instance of a second mortgagee 
of the same property, bought the same subject to 
his own first mortgage. The High Court held that 
the plaintiff should, be treated, not as a purchaser, 
but as a mortgagee in respect of his purchase-money. 
They then directed that only so much of the 
original mortgage-debt as should be apportioned 
against the share bought by the plaintiff should 
be realised in his favour. Held, that this ruling 
and direction were founded on a misapprehension 
that the purchaser had a right to possession of 
the property which he had bought, and that the 
defendant had no equity to prevent it. Ltjte Ali 
Khan v. Futteh Bahadoor 1. 1 ». R. 17 Calc. 23 

X,. R. 16 I. A. 129 

33. — - — — — Eights of pur- 

chasers under mortgage-decree — Purchases in execu- 
tion by decree-holders — Title of purchaser holding a 
decree on a mortgage which had preceded his 
opponent's decree. The plaintiffs and defendants, 
either party holding a separate decree against 
the same estate, , had by leave purchased in 
execution. Both parties claimed the proprietary 
right and possessin, the defendants holding the 
latter. The first of the decrees in date was the 
plaintiffs’ for money against the representatives 
of the deceased owner of the property, which 
before then had been mortgaged to the defend- 
ants by his widow. The plaintiffs obtained 
only the equity of redemption, their purchase 
having been of the right, title, and interest. 
The mortgagees, having got a decree upon their 
mortgage against the widow, purchased at the sale 
in execution, and defended the possession which 
they obtained. Held , that the defendants, in 
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whose favour the decree had been made upon a 
bond fide mortgage, without notice that the mort- 
gagor had been only holding benami for her hus- 
band, had the better title : that the High Court 
had rightly disallowed an objection taken by the 
plaintiffs, that this defence, as distinguished from 
the defendant’s answer that the widow was the 
real owner, had not been set up or decided in the 
Court of first instance. Mahomed Mozueeer 
Hossein v. Kishori Mohun Roy 

I. L. R. 22 Calc. 909 
L.R.22XA.129 

84. — — — — - — — — Purchase of 

equity of redemption by decree-holder under s. 
294 of the Code of Civil Procedure — Execution 
of decree in respect of balance — Nature of price 
paid by purchaser on the purchase of the equity 
of redemption. A mortgaged certain land to 
B , but remained in possession thereof. Sub- 
sequently A sold a portion of the said land to O 
in consideration of her paying off the mortgage- 
debt due to B. C entered into possession, but was 
unable to satisfy the debt. C died, and A sued 
C's daughter and legal representative for damages 
sustained by him from the non-payment of the 
purchase-money by C. A obtained a decree, and, 
the money not being paid as therein decreed, ap- 
plied for execution, and brought to sale the equity 
of redemption vested in C by virtue of the sale. 
By leave of the Court, A hid at the Court sale and 
bought the right of redemption and recovered back 
possession of the land sold to C. Subsequently he 
again applied for execution of the decree in res- 
pect of the balance by attachment of certain move- 
able property, and contended that he was bound 
to give the defendant credit only for the price which, 
he actually paid at the Court-sale for the equity 
of redemption. The defendant contended that A 
was bound to give credit for the full value of the 
land under mortgage. Held, that, having obtained 
leave of the Court to bid under s. 294 of the Code 
of Civil Procedure, Ap position was that of an in- 
dependent purchaser, and that the price, which 
an independent purchaser must be taken to pay 
when he buys property under mortgage fox a cash 
payment made to the mortgagor on account of his 
equity of redemption, is the cash payment for the 
equity of redemption plus the debt, i.e. , the amount 
undertaken to be paid to the mortgagee, and that 
for these amounts A was bound to give credit. 
Krishnasami Ayyar v . Janakiammal 

I. Xi. R. 18 Mad. 153 

35 , — — — _ — — Application for 

re-sale in execution of decree— -Judgment-debtor pur- 
chasing benami — Eights of mortgagee. Upon an 
application made on the 28th August 1891 for 
execution of a mortgage-decree, the mortgaged 
property was sold and the judgment-debtors pur- 
chased it benami at a low price. Thereupon the 
decree-holders made an application on the 12th 
Is o vember 1891, asking the Court to set aside the 
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benami purchase and re-sell the property. The first 
Court found that the purchase was not benami, and 
confirmed the sale on the 12th April 1892, but the 
lower Appellate Court came to a contrary conclusion 
and set aside the sale on the 22nd July 1892. . The 
High Court in second appeal accepted the finding of 
the Appellate Court as regards the purchase being 
benami, but upheld the sale with the remark that 
the said property and any other property of 
the debtors might be sold in satisfaction of the 
mortgage-debt. This judgment was passed on the 
4th August 1893. On an application for execution 
made on the 3rd December 1894, objections were 
raised on the ground that the property . was not 
liable to be sold again in execution of this decree. 
Held , that the previous sale under the mortgage- 
decree was no bar to a fresh sale under the same 
decree. Ram Autar Singh v. Tulsi Ram , 6 0. L. 
R. 227 ; Otter v. Lord Vaux, 2 K. & J. 630, and 6 
HeG. M. & 0. 638 ; and Lutf AH Khan v. Futteh 
Bahadoor , I. L. R. 17 Gale. 32 , referred to. 1U- 
'CtHonath Singh Sahay v. Lalji Singh 

I. L, R. 23 Calc. 397 

36. ... •— — ~~ - Transfer of Pro- 

perty Act (IV of 1882), s. 88 — Suit for sale on a mort- 
gage — Purchase at auction-sale by decree-holder — 
Further execution sought against other property 
comprised in the mortgage — Amount for which decree- 
holder must give credit to mortgagee. A mortgagee 
decree-holder in a suit for sale under s. 88 of the 
Transfer of Property Act, 1882, brought part of the 
mortgaged property to sale, and, with the leave 
of the Court, purchased it himself. The amount 
realized by the sale being insufficient to satisfy the 
mortgage-debt, the decree-holder applied for execu- 
tion against the remainder of the property comprised 
in the mortgage. Held, that the decree-holder 
■was not bound to give credit to the mortgagor to 
the amount of the market value of the mortgaged 
property purchased by him, but only to the amount 
•of the actual purchase-money. Mahabir Par shad 
Singh v. Mucnaghten, I. L.R. 16 Calc. 682 ; Sheo- 
- nath Dossv. JanJci Proshad Singh , I. L. R. 16 Gale. 
13 2 ; and Ganga Per -shad v. Jawahir Singh , I. L. R. 
19 Calc. 4, referred to. Muhammad Husen Ali 
: Khan v. Dhabakl Singh . I. L. R. 18 All. 31 

37. — — Transfer of Pro- 

perty Act (IV of 1882), ss. 92 and 63 — Decree for sale 
on a mortgage — Order absolute for sale — Civil Proce- 
dure Code , 1882, ss. 291 and 310 A. Ss. 291 and 
310A of the Code of Civil Procedure, 1882, will 
apply to a sale held in virtue of an order absolute 
lor. sale passed under s. 89 of the Transfer of 
Property Act, 3 882, although no power is given 
tinder that Act to postpone the operation of an 
order under s. 89. Rajabam Singhji v. Chunni 
Dal . , . I. !».. R* 19 All. 205 

Bu t see Kbdarnath Raut v. Kali Churn Ram. 

T T. Vt, fio 1 a VAS 
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38. — — Sale in execu- 

tion of a decree for sale on a mortgage — Stay 
of sale on payment into Court of decretal amount 
and costs — Civil Procedure Code , «<?. 291 — Transfer 
of Property Act (IV of 1882), s. 89. Held, that 
s. 291 of the Code of Civil Procedure must be 
taken to have modified s. 89 of Act IV of 
1882 when the debt and costs (including the 
costs of the sale) are tendered to the officer con- 
ducting the sale, or when it is proved to his satis- 
faction that the amount of such debt and costs has 
been paid into the Court that ordered the sale. 
Rajaram Singh ji v. Chunni Lai , I. L. Jtt. 19 All. 
206 , followed. Harjas Rai v. Rameshar 

I. D. R. 20 All. 354 

39. Administration suit — Mort- 

gage suit — Residency legatee , mortgage by — Adminis- 
tration, subsequent - 9 of testator's estater— -Receiver .of- 
testator's estate pending administration — Receiver, sale 
by, of mortgaged property before completion of adminis- 
tration. Defendant mortgaged certain properties, 
which he took under the will of his father, to the 
plaintiff. Plaintiff brought this suit on the mort- 
gage, and obtained a decree and an order for sale 
by the Registrar. In the meantime a suit for ad- 
ministration of the testator's property had been 
filed, and an order bad been made in that suit 
appointing a Receiver. Plaintiff now applied that 
the sale of the mortgaged properties might be held 
by the Receiver appointed in the administration 
suit, instead of by the Registrar. The adminis- 
tration suit was still pending, and administration 
of the testator’s estate had not been completed. 
Held, that the sale could not, be held by the Re- 
ceiver before the completion of the administration. 
Till such completion of administration it could not 
be said that the defendant was entitled to the 
mortgaged properties. Netai Chan© Checker- 
butty v. Ashutosh Chuckerbutty (1901) 

5 a W, MT. 408 

40. — Civil Procedure Code, 1882, 

ss. 310 A, 311,— Ss. 3 10 A and 311 of the Code of 
Civil Procedure apply to sales of mortgaged pro- 
perty in execution of mortgaged decrees, Kedar 
Nath Raut v. Kali Churn Ram, I. L . R. 23 Calc . 
703 , commented on. Tirumal Rao v. Syed Dasta* 
ghiri Mi yah, I. I. R. 22 Mad. 286 ; Raja Ram 
Singhji v. Chunni Lai, 1. L. R. 19 AIL 203: and 
Rrishnaji v. Mahadev Vinayak, 1. L. R. 26 
Bom . 104, approved. M alltkabjuna x>u Setti v . 
Lingamurti Pantulu (f.Iv., 39021 

U. R. 25 Mad. 244 

41. — • Limitation— MortydgeL^ 'Pay - . 

ment — Prior mortgagee — Subsequent mortgagee — 
Limitation Ad (XV ' of 1877), Sch, II, Art, 11 
—Civil Procedure Code (Ad XIV of 1882), s. 335, 
rejection of objection under « If an objection under 
s. 335 of the Civil Procedure 

1882) is rejected, the objector is not precluded 
by Art, II of Sch. II the to limitation Act 
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(XV of 1877) from instituting a suit, to enforce 
Iiis mortgage lien over the property comprised 
in the order rejecting the application, more than 
a year after the date of the order. A subse- 
quent mortgagee, in paying off prior mortgages, has 
a right to keep them alive for his own benefit or to 
extinguish them, and it must be presumed that he 
acted in accordance with what is best for his own 
interests. GoJcaldas Gopal Das v. Puran Mai 
Premsukhdas, I. L. R. 10 Calc. 1035 ; Dino 
Bandho Shaw Chowdhry v. Nistarini Dasi , 3 C. 
TP. N . 153 ; and Amar Chandra Kundu v. Roy 
Gololce Chandra Chowdhuri , 4 C. TP. N. 769 , 
relied upon. Bhiku v. Shujat Ali (1901) 

I. L. It. 29 Calc. 25 

42. — — • Sale for arrears of revenue 

— Mortgage — Execution of decree — Sale of mortgaged 
property for arrears of revenue — Purchase of the same 
hy the mortgagor — Realization of surplus sale-pro- 
ceeds by mortgagees — Subsequent application to sell 
the same property under a decree on the mortgage. 
A mortgagor, by allowing the revenue payable in 
respect of the mortgaged property to fall into ar- 
rears, caused such property to be sold at auction 
by the Revenue-authorities, and it was purchased 
by the mortgagor benami in the name of a third 
person. The mortgagees believing that this pur- 
chase was a genuine purchase, applied for and 
obtained payment out of Court of the surplus real- 
ized by the sale over and above the revenue due. 
Subsequently the mortgagees discovered the true 
nature of the purchase made by the mortgagor at 
the Revenue Court saie, and sought to have the 
same property, then in the hands of a transferee 
from the mortgagor’s successor in title, sold in exe- 
cution of a decree upon their mortgage. Held , 
that there was no legal objection to the property 
being sold in execution of the mortgage decree. 
Otter v. Lord Vaux, 6 De Gex , M. and G. 638, 
and Raghunath Sahay Singh v. Lalji Singh, I. L. 
R. 23 Calc. 397, referred to. Gang a Sahai v. 
Tulshi Ram (1903) I. L. R. 25 All. 371 

43. — Transfer of Property Act 

(IV of 1862), s. 89 — Order absolute for sale 
— Notice to defendant of application — Practice. 
Notice need not be given to a defendant before an 
order absolute for sale is made under s. 89 of 
the Transfer of Property Act. Krishna Ayyar 
v. Muthusami Ayyar (1901) 

I. L, R. 25 Mad. 506 

44. -Act IV of 1882, 

■ss. 67, 85, 99 — Mortgage — Sale under a decree of 
equity of redemption — Rights of purchaser , the decree 
having become final. On the 22nd of March, 1881, 
one Nathu Ram mortgaged certain property, with 
possession. On the 9th of May, 1881, the mort- 
gagees leased the mortgaged property to Nathu 
Ram, who, as security for the rent due from him, 
further pledged his equity of redemption. The 
original mortgagees died. The rent due under the 
lease fell into arrears ; and the successor in title of 
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the mortgagees instituted a suit against the rnortga’ 
gor, to recover the amount due to him for arrears 
of rent by sale of the equity of redemption of the 
property. On the 27th November, 1889, a decree 
for sale was passed, and on the 31st of March, 1890, 
an appeal against the decree for sale was rejected. 
The property was accordingly sold by virtue of the 
decree for sale, and was purchased by the succes- 
sor in title of the mortgagees on the 20th of April, 
1891. The sons of Nathu Ram thereupon brought 
a suit, claiming proprietary possession of the pro- 
perty on the ground that the sale of the equity of 
redemption was illegal and void, and conveyed no- 
thing to the purchaser. Held, that the sale, having 
been the outcome of a suit under s. 67 of the Trans- 
fer of Property Act, 1882, did not offend against 
s. 99 of the Act, and that, although, according to 
law as laid down by the High Court, the sale of an 
equity of redemption was not contemplated by the 
Transfer of Property Act, yet, inasmuch as the 
sale had taken place under a decree which had be- 
come final, it could not at that time be upset. 
Matadin Kasodhan v. Kazim Husain , I. L. R. 13 
All. 432, and Tara Chand v. Imdad Husain , I. L. 
R. 18 All. 335 , referred to. Parmanand v. 
Datjlat Ram (1902) I. L. R. 24 All. 549 

45. . Decree — Setting 

aside sale — Void sale — Code of Civil Procedure ( Act 
XIV of 1882), s. 244— Mortgage — Sale of mortgaged 
property — Money decree — Transfer of Property Act 
(I V of 1882), ss. 67, 99. A sale in contravention of 
the provisions of s. 99 of the Transfer of Property 
Act is void, although a third party is the pur- 
chaser and only a portion of the property was under 
mortgage the sale being of the whole undivided 
property. Sheodeni Tewari v. Ram Saran Singh 
1. L. R. 26 Calc. 164, and Shib Dass Dass v. Kali 
Kumar Roy, 1. L. R. 30 Calc. 463, referred to. 
Such a sale may be set aside under s. 244 of the 
Code of Civil Procedure. Mayan Pathuti v. 
Palcuran, 1. L. R. 22 Mad. 347, followed. Sontt 
Singh v. Behaki Singh (1905) 

I, L. R. 33 Calc. 283 

40 . Application to set aside 

sale — Execution of decree — Who have a right 
to apply — Revision. A mortgagee sued for sale on 
his mortgage impleading, besides the mortgagee, 
two persons, who claimed a title to the mortgaged 
property adverse to the mortgagee. In that suit it 
was decided that the property the . subject of the 
mortgage in suit belonged to the mortgagor and not 
to the other defendants. The plaintiff mortgagee 
obtained a decree for sale and caused the mortgaged 
property to be sold by auction. The defendants, 
other than the mortgagor, applied to have this sale 
set aside under s. 3 10 A of the Code of Civil Proce- 
dure, but their application was rejected and they 
then sought in revision to get this order reversed. 
Held, by Banerji, J . — That the defendants appli- 
cants were not entitled to make an application under 
■fit 3 10 A of the Code, they not being judgment-deb- 
tors whose property had been sold. Per Rickards, 
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J . — -Whether or not applicants were entitled to 
make the application, which they did make (and 
they possibly were so entitled) the Court below did 
not fail to exercise a jurisdiction vested in it by 
law nor did it act in the exercise of that jurisdiction 
illegal!} 7 . Its order was, therefore, not open to 
revision. Bajah Amir Hasan Khan v. Sheo Balcsh 
Singh L. B. 11 I. A. 237 , referred to. Ram 
Singh v . Salig Ram (1905) . I. Ii. R- 28 AIL 84 

: 47 , * — - - - — — — — — — Money-decree— Sale 

of mortgaged property-— Transfer of Property Act (IV 
of 1882), s. 99 — Setting aside sale — Confirmation of 
sale — Fraud — Civil Procedure Code ( Act XIV of 
1882), s . 244. A sale held in contravention of 
the terms of s. 99 of the Transfer of Property Act 
is not a nullity, but an irregular sale liable to be 
avoided merely on proof that the terms of that sec- 
tion have been contravened. The apj)lication to 
set aside such a sale must be made under s. 244 of 
the Code of Civil Procedure, and must be made 
before confirmation of the sale, unless the applicant 
proves that owing to fraud or other reasons he was 
kept in ignorance of the sale proceedings preli- 
minary to sale (1907). Ashtjtosh Sikdab v. 
Behabi Lal Kibtania (1908)'. ■ 

I. Ii. R, 35 Calc. 61 
11 C. W. N. 1011 

48. — - Misrepresentation by auc- 

tioneer, an officer of Court — Sale by Court 
under decree on a mortgage — Contract Ad (IX of 
1872), ss. 18 and 19, Exception — Bid made under 
misapprehension caused by such misrepresentation 
— Suit to set aside sale — Purchaser of worthless 
equity of redemption — Reference of the matter to 
the Court — Civil Procedure Code (Act XIV of 
1882), s . 308. A sale of mortgaged property in 
execution of a decree was conducted by two officers 
of the Court, one a chief clerk and officiating bailiff 
and the other his deputy, the assistant bailiff, who 
acted as auctioneer. The latter read a proclama- 
tion of sale in English, a language not understood 
by the native bidders present, which stated that 
only the interest of the judgment-debtor was for 
sale. Being asked by a native present to explain 
the terms of the proclamation, the auctioneer made 
a statement in Hindustani to the effect that 4 'there 
are four mortgages ; on this account there is a sale 
by order of the Court, the title-deeds can be seen 
at the Registrar’s office,” from which the plaintiff 
who casually attended the sale, was led to believe 
that the property was being sold at the instance of i 
the mortgagees and, free of incumbrances and he ; 
1 bid for the property which was knocked down to 
: him for a sum nearly equal to its full value. After 
the . sale he discovered that it had been sold subject 
to mortgages amounting to more than its value 
and ihat he was the purchaser of the equity of re- 
demption, which was' worthless. In a suit to set 
aside the sale on the ground that he bid for the 
property under a misapprehension caused by the 
misrepresentation made bv the auctioneer, the 
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Appellate Court in India held that there was mis- 
representation under s. 18 of the Contract Act 
(IX of 1872), but that the case fell within the ex- 
ception in s. 19 as the plaintiff might with ordinary 
diligence have discovered the truth, and dismissed 
the suit. Held, by the Judicial Committee, that 
in sales under the direction of the Court it was 
incumbent on the Court to be scrupulous in the 
extreme and very careful to see that no taint or 
touch of fraud or deceit or misrepresentation is 
found in the conduct of its ministers. Here the 
plaintiff had been misled by the accredited agents 
of the Court which could not under such circum- 
stances enforce against him so illusory and uncon - 
scientious a bargain as the sale to the plaintiff was 
shown to be. Held , also, that the plaintiff had no 
means of discovering the truth, w'hile the sale was 
going on, and he was perfectly justified in relying 
on the statement as to the property which -was be- 
! ing sold made by the auctioneer. The exception 
! in s. 19 of the Contract Act had no application to 
j the case. Held, further, that the Chief Clerk was 
| right in referring the matter to the Court, and in 
j not proceeding under s. 306 of the Civil Procedure 
! Code. Ivala ’Mea v. Harpekinb: (1908) 

I. L. R. 38 Calc. 323 

j 49. Simple mortgage — Pur - 

• chaser at such sale cannot maintain suit for pos- 
' session against purchasers of the equity of redemption 
subsequent to mortgage, but prior to suit, who were not 
joined as parties. A, who held lands in kanom 
tenure, executed a simple mortgage on them in 
favour of B and subsequently sold the properties to 
C. Subsequent to such sale B brought a suit on his 
simple mortgage against A without making C a 
party, and obtained a decree for sale. I) became 
purchaser at the sale held in execution of a "decree. 
In the suit by D against A and C for possession of 
j the properties purchased at the Court sale : Held 9 
! that D was not entitled to sue for possession, as all 
| that passed to him at the sale was the right of B 
as a simple mortgagee. II argil Lal Singh v. Go - 
j bind Bai, I. L. B. 19 All 541, followed. 'Esi'BQU 
! Ivizhakkik a xd y Kanakan v. Vaxvlath Koyijl 
I Unnooli (1907) . . I. 3j. R. 30 Mad. 500 

j-b 50. Application by mortgagor 

I for restoration to possession — Decree— Execu- 
tion of decree — Sale under decree m mortgage — 
Subsequent appeal from mortgage, decree when Ap- 
pellate Court altered decree by increasing the amount 
and extending time for payment by mortgagors — 
Effect of Appellate decree on the sate— Bight to pos- 
session — Limitation — Civil Procedure Code (Act 
XIV of 7882), ss. 244. and 311 — Former order 
giving possession to mortgagees. , The appellants, 
who were mortgagees, on 20th December, 1900, , 
obtained in a suit bn their mortgage In the Court of • 
a Subordinate Judge an ordinary decree for sale 
o£ the mortgaged property, and pending ah append 
by the appellants on the ground that .they, were 
entitled to a larger amount than had been allowed 
them by the decree, the mortgaged' property was 
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sold on the application of, and purchased by, the 
appellants, and they were put into possession under 
an order of the High Court, dated 18th April 1904. 
On the appeal from the decree of the Subordinate 
Judge, the High Court, on 27th January 1904, 
made a decree for sale conditional on the payment 
by the respondents, the mortgagors, of an in- 
creased amount within six months from the date 
of the appellate decree. The respondents, who 
had already unsuccessfully taken objections under 
ss. 311 and 244 of the Civil Procedure Code to the ; 
sale being confirmed, then made an application I 
under s. 244 for restoration to possession on the 
ground that the High Court had by its decree on 
appeal so modified the decree of the Subordinate 
Judge as to render the sale under it illegal. The 
■Subordinate Judge held that the application was 
not one within the purview of s. 244 ; that it was 
barred by limitation ; and that the decree of the 
High Court did not invalidate the sale, and dis- 
missed the application. The High Court on ap- 
peal, holding that the application was rightly made 
under s. 244, and was not barred, and that the sale 
under a decree, which was subsequently substan- 
tially altered on appeal, could not be otherwise 
than bad, reversed the Subordinate Judge’s decree 
and directed that possession should be restored 
to the respondents, but refused to disturb the pos- 
session of the appellants pending the appeal to 
His Majesty in Council. Held, by the Judicial 
Committee, that the decree of the High Court was 
inconsistent with its order of 18th April 1904 giving 
the appellants possession, against which no appeal 
had been brought, and which could not be treated 
as null and void ; that to allow the respondents \ 
to take advantage of the error in the decree of 27th | 
January 1904 would entail expense and delay ; that ; 
the merits of the case were not with them, and they 
had not offered to redeem the property. Their 
Lordships therefore allowed the appeal, and re- 
stored the decree of the Subordinate Judge. Ram 
Golam Sahxj v. Baksati Singh (1908) 

I. Xi. R. 86 Calc. 336 

51. A- — - Rights of 'pur- 

chasers at different Court sales of same property— 
Purchaser at prior sale on subsequent mortgage takes 
Hie entire interest of judgment-debtor — Fraudulent 
sale , 'proof of — -Relief not claimed in plaint , granting 
of. The same property was sold by Court at 
different times in execution of two mortgage decrees 
obtained against such property. The first sale 
was in execution of the decree on the subsequent 
mortgage obtained in a suit in which the prior . 
mortgagee was not impleaded and was held while 
the suit on the first mortgage to which the second 
mortgagee was no party was pending. The pur- 
chaser at the subsequent sale on the first mort- 
gage sued to recover possession from the prior pur- 
chaser of the property and the plaint also contain* 
ed a prayer for such other relief as the plaintiff 
may be found entitled to : — Held , that all the in- 
terest of the judgment-debtor passed to the pur- 


chaser at the first sale and the purchaser at the se- 
cond sale of the judgment-debtor’s interest in 
the property took nothing, as the judgment-debtor 
had then no saleable interest in the property. The 
suit to recover possession was not therefore 
maintainable. V enkatanarasammah v. Ramiah, 
I. L. j R. 2 Mad. 10S , followed. Akaiti Moidin 
Kutty v. Chirayil Ambit, I. L. R. 26 Mad. 
486 , followed. The rights of a prior or subse- 
quent encumbrancer will remain unaffected 
by a sale held in execution of a decree to which 
he was no party. Any such rights of the plaintiff 
cannot be enforced in the suit brought by him for 
possession, as a claim for redemption or for sale is 
not of the same nature as a claim for ejectment and 
cannot be tacked on and decreed in a suit brought 
for ejectment. Gopi Narain Khauna v. Rouskthar 
£.L. R. 27 All. 325 331], distinguished. Venkata 
ramana Iyer v. Gomperiz , 1. L. R. 31 Mad. 425, 
distinguished. The mere fact that a defendant 
did not contest the plaintiff’s claim which was in 
part excessive, is not sufficient to show fraudulent 
collusion between the plaintiff and the defendant. 
KutU Ghettiar v. Subrahmania Chettiar (1909) 

I. X,. R.S2 Mad. 485 

11. DECREES AGAINST REPRESENTA- 
TIVES. 

1. __ Liability of legal representa- 

tive of deceased person — Right of bond fide 
purchaser without notice at execution sale. A bond 
fide purchaser without notice for valuable con- 
sideration at an auction sale is, as a general rule, 
entitled to protection, notwithstanding any irregu- 
larity or defect in the proceedings or decree in 
the suit. But when the decree is against the re- 
presentative of a deceased person, the purchaser 
is bound to satisfy himself that, the party sued as the 
representative of the deceased is his legal repre- 
sentative. The legal representative of a deceased 
person, though not a party to the suit, will be bound 
by the execution sale, if he either knowingly allow- 
ed the suit to be defended by another person claim- 
ing to be the legal representative, or if, knowing 
of the sale, he stood by and allowed the purchaser 
to pay in the belief that he acquired a good title. 
Edalji Hormasji v. Mahabu Begum, Special Appeal 
No. 266 of 1869, considered. Natha Habj v. Jamki 

. • 8 Bom. A. C. 37 

2. Decree against widow in 

representative capacity — Right and interest 
acquired by purchaser. A suit was brought against 
Als widow upon a bond given by A . In execu- 
tion of the decree obtained against the widow, 
A' s property was put up and sold. The advertise- 
ment of sale in one place said that the property to 
be sold was the property of the widow, and in an 
other the rights and interests of the debtor. Held, 
that the property intended to be sold, and sold, was 
the rights and" interests, not of the widow per- 
sonally, but of the widow as A’s representative* 
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BADE IN EXECUTION OF DECREE— 

contd. ; -■■■.o. ■■ 

11. DECREES AGAINST REPRESENTATIVES 
— contd . 

(Dissentiente Campbell, J., who held that a public 
sale carried only the rights which were expressed, 
and not those which ought to have been expressed, 
in the proclamation of sale.) Ruksh Ali Sowda- 

: Gun v. Essan Chunder Mitter 

W. R. F. B. 119 

s.c. Ishan Chunder Mitter v. Buksh Alt 
Sowdagur . . . . Marsh. 614 

See also Court of Wards v. Coomar Rama- 
put Singh . . . . 10 B. Xi. R. 294 

s.c. General Manager, Raj Durbungah v' 
Ramput Singh . . 14 Moo. I. A. 605 

17 W. R, 459 

and Sotish Chunder Lahiry v. Nilcomul La* 
hiry .... I. Xi. R. 11 Calc. 45 

3. Property sold as right and 

interest of widow — Property wrongly described 
— Right of deceased debtor — Purchaser , Right ac- 
quired by. Where in execution of a decree in the 
presence of the widows of the original debtor, the 
property in dispute was sold as the right and in- 
terest of the widows : — Held, that the auction-pur- 
chaser under /he circumstances of the case, ac- 
quired by the purchase the right and interest of the 
original debtor in the property, though in the sale 
notification those of the widows were advertised 
to be sold. Tarakant Bhuttacharjee v. Lit- 
khee Dabea. Taraicant Bhuttacharjee v. 
Wise ..... ■ . 2 Hay 8 

4. ...... : ... Interest of persons as re- 

presentatives — Property wrongly described — 
Civil Procedure Code , 1S59 , s. 203 . Where a pro- 
perty is described at the time of an execution sale as 
the property of judgment -debtors who were sued 
as mere representatives of a deceased judgment- 
debtor, primti fade what is sold is the property 
of the deceased debtor ; and e ven if the decree is in 
terms as if it were a personal decree, and does not 
follow the wording of Act VIII of 1859, s. 203, yet 
it must be construed as if it was for the debt of the 
deceased. Lalla Seeta Ram v. Ram BunSH 
Thakoob . . . . 24 W. R, 883 

5. - Contents of ap- 

plication, for execution and of notification and pro- 
clamation of sale — Sale of interest of minor — Civil 
Procedure Code , 1859, ss. 212 , 24.9. Where an ap- 
plication for execution of a decree omits to give 
the names of all the parties as required by s. 212, 
Act VIII of 1859, even if it shall appear from other 
parts of the proceedings who those parties are, the 
parties named must hi understood to be the parties 
defendants against whom the execution of the de- 

■ eree is sought. Parties present at a sale are not 
bound co refer to the decree as laid down in ishan 
Chunder Mitter v. Buksh Ali Sowdagur , Marsh. 
614, nor must they bo considered as knowing its 
contents unless they are stated in notification df 
sale. The proclamation and notification under s. 

■ 249 are intended ’ 'to - inform persons what is to be 


, SALE IIST EXECUTION OF DECREE-— 
! contd . 

11. DECREES AGAINST REPRESENTATIVES 
— contd. 

sold, and to give the names of the parties defendants 
whose rights and interests in it are to be sold. 
In the case of a sale in execution of a decree against 
a party as a representative of a deceased person,, 
the proper course is to give in the description of the 
property to be sold the name of the defendant 
against whom the decree was obtained, and, in 
describing what was to be sold, to say the right, 
title, and interest of the defendant as the represen- 
tative of the deceased. A guardian has no right or 
interest in a minor’s property, and the Courts 
ought to be extremely careful with regard to allow- 
ing the property of minors to be sold in execution of 
a decree. The purchaser in this case was held to 
have acquired under his purchase no title to the 
property of the minor, the property not having 
been described as the property of the minor. As- 
dool Kureem v. Jaun Ali U < • 18 W. R. 56 

6. — Guardian not 

properly appointed — .4c£ XX of 1864 — Parties — 
Mad. Reg. V of 1804 — Form of decree. J (de- 
fendant No. 1) brought a suit (No. 374 of 1861) 
against the plaintiff’s father G. On a mortgage- 
bond, dated the 2nd April 1856, G having died 
before any decree was passed, his widow (plaintiffs 
mother) was substituted as defendant, and a decree 
was made against her ex parte . It was, however,, 
set aside after her death on the application of M 
(defendant No. 2), the sister of G, on the ground 
of want of due service of process upon G and his. 
widow. M was substituted as defendant in the 
suit, and a new decree was made in her favour. 
That decree was reversed, on appeal, by the Dis- 
trict Court, which allowed Fs claim. % In execu- 
tion of the decree of the Appellate Court, the 
mortgaged property was sold and purchased by 
J for R250. J obtained certificate of sale headed 
thus “J, son of L , plaintiff ; G, son of N , de- 
ceased, supplement of substitute) his sister M, de- 
fendant and it certified that J had purchased 
“all the right, title and interest which the said 
defendant had in the said property.” J was put 
into possession of the property. In 1877 the 
plaintiff (son of the original mortgagor G) filed the 
present suit against J and M, alleging that the 
mortgage-bond on which /had obtained Jus decree 
had been forged by J, and contending that the de- 
cree and subsequent proceedings under it did not 
affect his rights, inasmuch as he had not been made 
a party to them. The prayer in the plaint was 
that the decree and sale should he set aside and the - 
property restored to his possession* The defence 
of J substantially was that tho suit and appeal 
were defended by persons who were proper guardians, 
of the plaintiff, and had been in the management 
of his property. M did not appear. The. Subordi- 
nate Judge rejected the plaintiff’s 'claim, holding • 
that M was his guardian and, manager of his pro- 
pert}’’ in the previous suit and appeal, and that 
the mortgage-bond was ( genuine. On appeal, 
that decree was reversed by the District Judge, . 
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conid. 

11. DECREES AGAINST REPRESENTATIVES 
— contd. 

on the ground that the plaintiff had not been 
represented in the previous litigation by a guardian 
duly appointed under Madras Regulation V of 1804, 
and was no party to it. He accordingly allowed 
the plaintiff’s claim. On second appeal to the 
High Court : — Held, that on the death of G, the 
plaintiff was his sole heir ; that the equity of re- 
demption in the mortgaged property vested in him ; 
and that the inheritance was wholly unrepresented 
in the previous litigation, inasmuch as M was not * 
appointed guardian of the plaintiff’s person or ad- 
ministratrix of his estate, either under Madras 
Regulation V of 1804, ss. 2, 19, 23, or under Act 
XX of 1864 ; nor was she appointed his guardian 
ad litem in the mortgage suit. Ishan Chunder 
Mitler v. Bulcsli Ali Sowdagur , Marsh. 614, dis- 
tinguished. Jatha Naik v. Venkatapa 

I. L. R. 5 Bom. 14 

7. Sale in execu- 

tion of a decree against a deceased person represented 
by a minor son — How far such sale affects interest 
of an heir not party to decree or execution- proceed- 
ings. K y a Mahomedan w oman, who w T as a co- 
sharer in a certain khoti vatan, died indebted, 
and was sued after her death as £ 6 represented by 
her minor son represented by his guardian. ’ ’ 
A decree having been obtained against K, as so 
represented, her share in the khoti was put up for 
sale in execution, and was purchased by the plaint- 
iff who obtained a sale- certificate reciting that the 
right, title, and interest of K in the said khoti had 
been purchased by him. He now sued the de- 
fendants, who were K's co-sharers in the khoti, 
to recover the profits of K’s share, which they had 
received. K , besides her minor son, had left her 
surviving a daughter who had not been made a 
party to the suit or to the execution-proceedings, 
and the defendants contended that her share in 
her mother’s estate had not passed to the plaintiff. 
Held , that the plaintiff was entitled to the whole 
of K 7 s share. The debt due by K was one for 
which the daughter v r as equally responsible ; and 
having regard to the form of the suit and the exe- 
cution-proceedings, the plaintiff -was justified in 
assuming that he was bidding for the entirety of 
X’s share, and would acquire a title unimpeach- 
able by the daughter. Khuesbet Bibi v. Keso 
Vinayek . . . I. "G. R. 12 Bom. 101 

8 Representatives of deceased 

MaRomedan~$tfJe subject to mortgage — Power 
of heirs to alienate. The heirs of a deceased 
Mahomedan, u mortgaged some property of their 
ancestor. After the mortgage, a judgment-credi- 
tor, in respect of a debt due from the estate of 
their ancestor, attached and sold the mortgaged 
property in execution of his decree. Held, that the 
sale was subject to the mortgage. Held, also, that 
the question with respect to the powers of the heirs 
and the rights acquired by the mortgagee and the 
purchaser under the execution, in a suit between 
the latter, was to be determined not by the Maho- 
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contd. 

11. DECREES AGAINST REPRESENTATIVES 
— contd. 

medan law, but by the principles of 5 ‘'justice, 
equity, and good conscience.” Semble : That even 
if the Mahomedan law applied, the sale in execution 
would be subject to the mortgage. Campbell v* 
Delaney ..... Marsh. 509 

8. Purchaser of share 

of estate , rights of — Purchase from some of the 
heirs — Absent heir , reappearance of. BE, a Maho- 
medan, had incurred debts for repairs to a house 
of which he owned an 8 annas share, and after 
his death his daughter S, who was entitled to a 
5 annas share of his estate and who had taken 
charge of his property and obtained a certificate 
under Act XXVII of 1860, directed further repairs- 
to be done to the estate. The debts then incurred 
by B B and S not having been paid, the creditor 
brought a suit against S, as representing her fa- 
ther’s estate, to recover them, and having obtained. 
a decree, the house was sold in execution thereof,, 
ancl purchased by H in May 1874. BE at his 
death left also a sister, who was entitled to a 3 annas 
share of his estate, but who had been for some years- 
absent on a pilgrimage to Mecca. On her return 
she, in January 1874, sold her interest in the house 
to M. In a suit by M against S and H for pos- 
session of the share so purchased by him : — Held,. 
that S did not represent the whole estate of B E, 
and the share purchased by the plaintiff did not 
pass under the execution sale to H ; the plaintiff, 
therefore, was entitled to recover. Hendry v. 
Mutty Lall Dhur , . I. X». R. 2 Calc. 895 

10, Purchase of in- 

terest of some of the heirs— Heir not party to suit 
— Eight acquired by purchaser. A , a Mahomedan, 
died possessed of immoveable property and leav- 
ing a widow, a daughter, and a sister B, his heiress 
according to Mahomedan law. B was entitled to a 
one-sixth share of an undivided moiety of a 
certain portion of the property which was situated 
in Calcutta. After A’s death, the L Bank sued his 
daughter and her husband and two of her hus- 
band’s brothers in a mofussil Court to realize cer- 
tain mortgage securities executed by A to the Bank,, 
and obtained a decree by consent. Neither the 
widow nor B, who was then absent from the coun- 
try, were parties to the suit. The Bank, in execu- 
tion of their decree, caused certain property of A , 
including the undivided moiety of the Calcutta 
property, to be sold by the Sheriff of Calcutta.. 
The defendant became the purchaser at this sale, 
and obtained possession of the property. The 
certificate of sale stated that what was sold was 
4 1 the right, title, and interest of A, deceased, the 
ancestor, and of the defendants (naming them),, 
the representatives, in a moiety of a piece of land 
situate,” etc. B afterwards sold and assigned her 
share in (among other properties) the abovemen- 
tiSned undivided moiety of the Calcutta property 
to the plaintiff who now sued the purchaser at the* 
execution-sale to recover the subject of his purchase. 
Held by Garth, C . J., Kemp and Jackson, JJ 
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(Markby and Ainslie, JJ., dissenting), that the 
decree and the execution founded upon it did not 
affect the share of B in the estate of A, and con- 
sequently that the property in question did not 
pass to the defendant under the sale made by the 
Sheriff. Assamathemnessa Bibee v. Lutchmee- 
■ put Singh « . . I. X. R. 4 Calc. 142 

s. c. Ashruf Ali v. Lutohmiput Singh. 

2 C. X. R. 223 

, ' 11, d — A. — — - Mahomedan 

law — Decree against heir of deceased Mahomedan. 
Under Mahomedan law, a decree against one heir 
of a deceased debtor cannot bind the other heirs. 
A mortgagediaving been executed by a Mahomedan, 
a suit was after his death brought against two 
of his heirs, his sister, who was entitled to a 6 annas 
share in his property, not having been made a 
party to the suit. A decree was made by con- 
sent, and in execution of that decree the right, 
title, and interest of the mortgagor were sold, 
the assignee of the sister then sued the purchaser 
to recover her 6 annas share without making the 
original mortgagee a party. Held, that the mort- 
gagee was not a necessary party to the suit, and 
that the share of the sister, notwithstanding that 
the right, title, and interest of the mortgagor had 
been sold, was not affected by the sale, and that 
the plaintiff as her assignee was entitled to re- 
cover. Sita Nath Dass v. Luchmibut Singh 

11 C. Xi. R. 268 

22. — Civil Procedure 

Code, s. 234 1 —Sale in execution of decree against 
deceased, Mahomedan 1 s estate — Representation of 
deceased by some only of his next-of-kin — Sale held 
to be valid. V, a Mahomedan woman, died, leav- 
ing her husband and several minor children as her 
representatives. In execution of a money-decree 
obtained against D, the creditor attached certain 
land which belonged to F, and made her husband 
and two of her children parties to the execution- 
proceedings. The land was sold and purchased 
by the decree -holder. Held, in a suit brought by 
the children of F, to set aside the sale on the ground 
(inter alia), that some of them were no parties to 
the proceedings in execution, and that the others, 
being minors at the time, had not been represented 
by a guardian appointed by the Court, that the 
sale was valid.' Kaniiammad i\ Ktttti 

I. Is. R. 12 Mad. 90 

13, Mortgage by one of the 

heirs of deceased — Direction in will for pay- 
ment of debts — Decree against heirs for debt of an- 
cedgr—Qharge on, property . A testator by his will 
directed payment of all his debts, and subject 

S 36(! his property to his heirs. After 
stator’s creditors had obtaind a decree 
>.eirs in their representative capacity, 
.’ferins: was to be satisfied out of t§e 
assets left by the testator, one of the heirs mort- 
gaged his share in twelve properties left by the 
1 > 1 b ■> ( 
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contd. 
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testator. Subsequent to the mortgage, one of the 
mortgaged properties was sold in execution of the 
creditor’s decree. The mortgagee afterwards 
brought a suit against the mortgagor and obtained 
a decree on his mortgagee. Held, that, as neither 
the direction in the will for payment of debts nor 
the decree in the creditor’s suit created a charge 
on the property of the testator, the property sold 
in execution of the creditor’s decree had been sold 
subject to the mortgage, and the mortgagee was 
entitled to execute his decree against the property. 
Bazayet H ossein v. Dooli Chund , I. L. PL 4 Calc. 
402, distinguished. Ram Dhun Dhue v. Mohesh 
Chunder Chgwdhry 

I. L. R. 9 Calc. 406 : 11 C. X. R. 565 


1. Defaulting purchaser, liabil- 

ity of — Civil Procedure Code ( Act X of 1877), 
ss. 293 , 297, 306, 308. The provisions of s. 293, 
Act X of 1877 (Civil Procedure Code), for making 
a defaulting purchaser at a sale liable for any defi- 
ciency on a re-sale, extend to all sales, whether of 
moveable or immoveable property, and also to re- 
sales held under ss. 297, 306 and 308. Ramdhani 

SaHAI V. R A JR ANT K.OOER 

I. X. R. 7 Calc. 337 :9C.L. R. 23 

2. Time allowed for payment 

of purchase -money — Civil Procedure Code , 
1859, s. 251 — Discretion of officer conducting sale 

! to allow reasonable time for payment of purchase - 
! money. The provisions of s. 251 of the Civil Pro - 
! cedure Code give the officer conducting a sale of 
i moveable property a discretion to allow the pur- 
chase-money to be paid at a reasonable time after 
the sale had been made. Earreed Alum v. Shed 
Charun Ram . . . . 4 N. W. 37 

3. , — Civil Procedure 

Code, 1859, s. 254, computation of period ‘ under — 
In computing the fifteen days allowed for pay- 
ment of the balance of the purchase -money under 
s. 251, Act VIII of 1859, the day of sale was 
excluded. Amanee Begum v. Koorban Ali 

3 Agra 204 

4. . — — Failure of purchaser to pay 

deposit — Civil Procedure Code, 1859 , is. 254. 
— Failure to deposit, re-sale on. According to 
s. 251, Civil Procedure Code, 1850, the property 

j had to be put up again for sale on the purchaser 
’ failing to make deposit? and it was the 'deposit 
only which could be forfeited, and not any right 
which a decree-holder might have under his decree. 
In the case of a re-sal© the judgment-debtor is en- 
titled to credit for the full amount bid for Ms pro- , 
perty at the time of the first sale. , ' JooBW ! Singh 
v. Gour Buksh Dale . . . 7 W. R. 1IO 

5. — — — — Defaulting purchaser— 
Amount leviable from 'defaulting purchaser*— Infer* 
eel— Civil Procedure Code , 1859, 4, 254. WJ on 
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SALE IN EXECUTION OF DECREE — 

contd. 

12. RE-SALES — contd. 

tike proceeds of an eventual sale were less thamthe 
price bid by a defaulting purchaser, the difference 
was leviable from him under s. 254, Code of Civil 
Procedure, but was levied without interest. So obj 
Buksh Singh v. Sbeeeishan Doss 9 W. R. 500 

See Soortjj Bitksh Singh v. Sreekishen Doss. 

6 W. R. Mis, 126 

6. Failure to 'pay 

deposit — Failure to pay balance of purchase-'money — 
Civil Procedure Code , 1859, s. 253. The provisions 
of s. 253, Act VIII of 1859, were held applicable in 
a case where the re-sale did not forthwith take 
place on the day of the sale, but on a subsequent 
date. It was only on failure of a purchaser to pay 
in the balance of the purchase-money under s. 254, 
and not on failure of the purchaser to make the 
deposit required by s. 253, that the purchaser 
could be compelled to pay up the difference be- 
tween the first and second sales. Ajoodhya Per- 
sad v. Gopal Dutt Misser . 17 W. R. 271 

7. — Civil Procedure 

Code, 1877, ss. 293 , 294 — Failure to pay deposit — 
Re-sale — Redress against defaulter — Ridding with- 
out permission of Court — Benami purchase. A 
purchaser of property at a Court-sale who fails to 
pay the deposit (25 per cent, at the jrarchase- 
money) directed to be paid by s. 306 of the Civil 
Procedure Code is a defaulting purchaser within 
the meaning of s. 293 of that Code, and liable, as 
such, to make good any deficiency of price which 
may happen on a re-sale and all expenses attend- 
ing a. the same. Javherbhai v. Haribhai 

I. Xi, B . 5 Rom.^575 

8. — — — Civil Procedure 

Code, 1859 , s. 254. A purchaser at an execution- 
sale having defaulted to pay in the purchase-money, 
the property was ordered to be re-sold. Before, 
however, the re-sale took place, another sale of the 
same property was effected at the instance of an- 
other judgment creditor, but a lower price than on 
the first occasion. Held, that there was no re-sale 
such as was contemplated in ss. 253 and 254, Act 
VIII of 1859, and that the first purchaser was not 
liable for the difference between his bid and the 
price obtained at the same sale. Bisokha Moyee 
Chowdbrain v . Sonatttn Doss . 16 W. R. 14 

9. — Act VIII of 1859 , 

s. 254. In execution of a decree, certain property 
of the judgment-debtor was attached and put up 
for sale, and a portion thereof was knocked down 
to a purchaser for a sum sufficient to satisfy the 
decree. The purchaser, however, having made 
default in payment of the purchase-money, the pro- 
perty was again put up for sale, and the portion 
previously sold was purchased by the decree-holder 
at a price less than the amount bid for it in the 
former sale. Held, that the decree-holder was not 
debarred by what took place at the former sale 
from proceeding to satisfy his decree by sale of other 
portions of the attached property than t hat origin - 

VOL. V. 
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ally sold. Kheroda Mayi Dasi v. Golam Abar- 
dari . . 13 B. L. R. 114: : 21 W. R. 149 

10. Civil Procedure 

Code , 1859 , s. 254. Held , by Phear, J. (Ainseie, 
J., dissentiente), that if for any good reason the 
auctioneer at an execution-sale under the Code of 
Civil Procedure does not accept as purchaser the 
person named by the highest bidder as his principal, 
he cannot make the bidder himself purchaser 
against his will ; he must simply declare that no 
sale has been effected and reopen the bidding. Held , 
by Phear, J. (Ainslie, J. dissenting), that where 
the Judge countersigned, the certificate of sale in 
the following terms, £ ‘H P , having made the pur- 
chase for R70Q, stated that he made the purchase 
for D K as purchaser in H P's bid ; and that, when 
a second sale became necessary, the difference of 
price became recoverable from the apparent first 
purchaser under Act VIII of 1859, s. 254, and re- 
course should first have been had to D R y who 
should have been allowed to show cause against an 
order of payment. Httree Ram v. Httr Pershad 
Singh 20 W. B. 80 

Held (on appeal under the Letters Patent 
confirming the judgment of Phear, J.), that the 
party purchasing at an execution-sal© under the 
Civil Procedure Code in the character of an Agent 
cannot be made liable as a principal ; and a pro- 
ceeding upon the contract under s. 254 in such a 
case must he taken against the principal. Htjree 
Ram v . Her Pershad Singh 20 W. R. 897 

11. Civil ’ Procedure 

Code, 1859, s . 254. Where property had been sold 
under a decree and the purchaser at the execution- 
sale had made default in paying the purchase 
money, the remedy of the judgment-creditor was 
not limited by s. 254 of Act VIII of 1859 to a suit 
against the defaulting purchaser. He was en- 
titled to recover the balance of his debt from his 
judgment-debtor, who might perhaps have his 
remedy against the defaulting purchaser. An and - 
rav Baptjji v. Shekh Baba 

1. 1*. R, 2 Bom. 562 

12. ; Civil Procedure 

Code, 1882 , s. 293 — Defaulting purchaser answering 
for loss by re-sale — Description of property at sale 
and re-sale, difference of. The sale contemplated by 
s. 293 of the Civil Procedure Cc cle must be a sale of 
the same property that was first sold and undei the 
same description, and any substantial difference of 
description at the sale and re-sale, in any of the 
matters required to be specified by s. 287, to enable 
intending purchasers to judge of the value of the 
property, will disentitle the decree-holder to recover 
the deficiency of price under s. 293. SemUe: That 
even if the difference of description was due to the 
value of the property having been changed, between 
the sale and re-sale, owing to causes beyond the con- 
trol of any person, the decree-holder, if entitled to 
claim damages against a defaulting purchaser at the 
first sale, must proceed against him by way of suit* 

16 M 



Code ( Act XIV of 1882), ss. 293, 306 , 308, 309 , 586 
— Auction-sole — (i Re-sold ” ‘ ‘Put up to sale,” 
meaning of — Construction — Default in depositing 
purchase-money. S. 293, Civil Procedure Code, 
extends to re-sales held under ss. 300 and 308, and 
there is no substantial difference between the 
words fit re-sold 55 and 6i re-sale” which occur in ss. 
'308 and 309 and the words “ put up again and 
sold” which occur in s. 306. Ramdlmni Sakai v. 
Raj Rani Kooer , I. L . R. 7 Calc . 337, relied upon. 
S. 309, Civil Procedure Code, does not apply to a 
-case in which the property is put up again and sold 
forthwith under the provisions of s. 30b, Civil Pro- 
^ cedure ' ' : : Code. , : Rajendra ; ' : Nath Wot v. ' Bam 
■Ohunder Singh . . . 2 ,C. W*. N. 411 

: , ; 10, Re-sale by Collector — Suit 

to set aside sale . The plaintiff purchased the right, 
title, and interest of a judgment-debtor in a certain 
jumma sold in execution of a Small Cause Court 
.decree. Subsequently the same land was sold by 
the same creditor in execution of another decree 
•obtained in the Collector’s Court, and the defendant 
purchased. In a suit to set aside the second sale : 
-—Held that, when a tenure has once been sold in 
■execution of a decree of a Civil Court, the Collec- 
tor’s Court has no .power to put it up again as the 


% ..... — — - Principle of 

“ caveat emptorP Where a party purchases an 
estate sold in execution after’ notice that parties 


12. RE-SALES —contd. 

and not by an application under s. 293. Baijnath 
Sahai v . Moheep Narain Singh ffthtr 

I. L. R. 10 Calc. 535 

13. Civil Procedure 

Code, 1882, ss. 293 , 306 — Liability of defaulting 
purchaser . At a sale in execution of a decree a 
decree-holder, who had obtained leave to bid, was 
alleged to have made a bid through his agent of 
R 90, 000, but he shortly afterwards repudiated the 
bid and did not pay the deposit. The property was 
put up for sale again on the following day under 
s. 306 of the Code of Civil Procedure, and was in 
due course knocked down for a smaller sum! The 
judgment-debtor filed a petition under s. 293 to 
recover from the decree-holder the loss by re- 
sale ; the petition was rejected. On appeal : — 
Held, that the property, having been forthwith put 
up again and sold under s. 306 of the Code of Civil 
Procedure, was re-sold within the meaning of s. 
293. Vallabhan v. Pangtjnni 

1. 1*. R. 12 Mad, 454 

. 14. — Civil Procedure 

Code, s. 293 — Order for recovery of deficiency on 
re-sale — Right of suit to set aside order — Certificate 
of amount of deficiency. Held, that a suit will lie to 
set aside an order passed under s. 293 of the Code of 
Civil Procedure. Held, also, that the fact that the 
certificate provided for by s. 293 of the Code has 
not been granted will not prevent the decree -holder 
•or the judgment-debtor, as the case may be, from 
recovering from the defaulter the deficiency 
arising on a re-sale of property sold in execution of 
•a decree, but not paid for. Tapesri Lal v. Deohi 
Nandan Rai . . . I. Zj. R. 19 All. 22 

15. — — — — Civil Procedure 


12. RE-SALES — concld. 

property of the former tenant. Samiraddi Kha- 
lifa v. Habis Chanbba 

3 B. L. R. A. C. 49: 13 W. R. 451 not© 

Wahid Ali v. Sadiq All 

12 B. Is, R. 487 note : 17 W. R. 417 

Mo jon Mqllo v. Dula Ghazi Ktjlan. 

12 B. Ii. R. 492 note 

Pban Ranbhtj Sibkab v. Sabbasundari Debi. 
3 B. Is. R. A C. 42 note : 10 W. R. 484 

Tibthantjnb Thakoob v. Pabesmon Jha. 

10 B. Is. R. 142 note : 13 W. R. 449 

Dowlut Gazi Chowbhry v. Munwae. 

12 B. R. 485 note : 15 W. R. 341 

17. Collector, power 

of, to set aside a sale and to order a re-sale. A sale 
of certain property by the Collector in execution of 
a decree was set aside by the Collector on the appli- 
cation of a decree-holder and a re-sale took place 
at which the decree-holder purchased the pro- 
perty for R650. The purchase-money was duly 
paid into Court. Subsequently a third, party ap- 
plied to the Collector to set aside this sale, and 
offered R800 for the property. The Collector 
made an order setting aside the sale and ordering 
a re-sale ; the biddings at such re-sale to com- 
mence at RS00. The re-sale accordingly took place. 
The decree-holder applied to the Subordinate 
Judge to set aside the re-sale and to confirm the 
previous sale to her. On reference to the High 
Court : — Held, that the re-sale by the Collector was 
a nullity, and that the question with regard to the 
confirmation of the previous sale should be dealt 
with by the Subordinate Judge as if the Collector 
had issued no orders on the subject. Ganpatram 
Moiiram v. Isalcji Adamji, I. L . R. 15 Rom. 322 , 
followed. Bai Amthi v. Madhav Manor 

I. L. R. 15 Bom. 094 
See Narayan v. Rastjlrhan. 

I. L. R. 28 Bom. 531 

13. * PURCHASERS, TITLE OF. 

(a) Generally. 

1. Title given by sale — Implied 

warranty of title — Caveat emptor. In a sale of im- 
moveable property made by a Civil Court in execu- 
tion of a decree, there is no implied warranty by the 
execution -creditor of the title of the judgment- 
debtor, the maxim iC caveat emptor'* applying. 
Dhonbtt Mathtjiiadas Naik v. Bamji valad Han- 
manta Kakda i . .4 Bom, A. C. 114 

Krishnapa valad Santxiu Panomapa valad 

GhRPADAPA . . . 0 

Jummal Alt V . Tirbhee Lall Doss. 

12 W. R. 41 
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13. PURCHASERS, TITLE OF-co^# 

(a) Generally — contd, 

other than the judgment* debtor claim rights and 
interests in the property, the rule of caveat emptor 
applies. Shahaboodeen Chowdhry v, Ramgtjtty 
Chttckerbutty . . . .9 W, R. 550 

8. Ground for setting 

aside sale — Writ of fieri facias. A sale by the 
Sheriff to a bond fide purchaser for valuable consi- 
deration will not be set aside on the ground that the 
judgment-creditor had communicated with the 
Sheriff and desired him to stay the sale. The pur- 
chaser need not trace back his title beyond the fi. fa. 
Kaminee Dossee v. Godrmoney Dossee 

1 Ind. Jur. N. S. 359 

4, — - W arranty — Caveat 

emptor. In a sale in the execution of a decree of the 
rights and interests of a judgment-debtor in an 
estate of which he is the recorded proprietor in 
the revenue registers, it is usual to describe such 
rights and interests in the sale proceedings as record- 
ed in such registers, but such description does not 
amount on the part of the decree-holder or the officer 
conducting the sale to a warranty that such rights 
and interests are correctly described- Where there- 
fore, according to the usual practice, the rights and 
interests of a judgment-debtor in a share of a village 
of which he was the recorded proprietor in the 
revenue registers were proclaimed for sale in the 
execution of a decree and sold- described as recorded 
and the sons of the judgment-debtor subsequently 
sued the auction-purchaser to recover their interests 
in such share and obtained a decree for such interests 
and the auction-purchaser thereupon sued the 
decree-holder for a refund of the purchase-money 
proportionate to such jinterests and for the costs of 
defending such suit : — Held , there being no fraud or 
misrepresentation on the part of the decree-holder, 
or anything of an exceptional nature showing an 
express or implied warranty on his part, that the 
suit was not maintainable. Neelkunth Sahee v. 
Asmun Maiho , 3 N. W. 67, distinguished. Ram 
Narain Singh v. Mahtab Ribee 

I. Is. R. 2 All. 828 

5. Caveat emptor — 

Suit to recover purchase-money where judgment- 
debtor is found to have no interest. AT, the plaintiff, 
purchased a house from H on the 16th March 1870, 
and conveyed it to his wife by deed of gift on 1st 
October. In execution of a decree obtained by G, 
the defendant, in 1269 (1862), against H, the pro- 
perty was attached. K’s wife objected under s. 
246 of Act VIII of 1859, but her objection was dis- 
allowed, and the rights and interests of H in the 
property were sold and purchased by K. K's 
wife sued to have the sale set aside, and obtained a 
decree and possession of the house. K then sued 
G to recover the money paid by him as auction- 
purchaser under GY decree. Held, that the prin- 
ciple of s c caveat emptor" applied, and the defend- 
ant was not responsible for the plaintiff’s mistake 
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13. PURCHASERS, TITLE OF — contd. 

{a) Generally— contd. 

in purchasing and paying his money for the house 
without inquiring into or considering the title of 
it. Kelly v. Seth Gobine Dass 

6 2ST. W. 168 

6. Suit to recover 

purchase-money — W arranty of title — Caveat emptor — 
Right of purchaser — Civil Procedure Code , 1S59, 
ss. 256, 257. The right, title and interest of G 
in certain immoveable property was attached and 
notified for sale in the execution of a money-decree 
held by T. It was also attached and notified 
for sale in the execution of a money-decree held by 
S and R. The same date was fixed for both sales. 
The officer conducting the sales first sold the pro- 
perty in execution of T’s decree, and T purchased 
the property. He then sold the property in exe- 
cution of the decree held by S and R, and K pur- 
chased the property. The Court executing the 
decrees confirmed the sale to T, granting him a 
sale certificate, and disallowing K's objection to 
the confirmation. It also confirmed the sale to 
K, ordering the purchase-money to be paid to S and 
R, and disallowing PCs objection to the confirma- 
tion ; but it refused to grant K a sale certificate on 
the ground that, as the sale to T had been confirmed 
and a sale certificate granted to him, it could not 
give K possession of the property. In a suit by 
K against S and R to recover his purchase -money : 
— Held, distinguishing the suit from the cases in 
which it had been held that when the right, title, 
and interest of a judgment-debtor in a particular 
property is sold, there is no warranty than he has 
any right, title, or interest, and therefore the auc- 
tion-purchaser cannot recover his purchase -money 
if it turns out that the judgment-debtor had no 
interest in the property — that the rule of caveat 
emptor did not apply, and the suit was maintain- 
able. The provisions of s. 257 of Act VIII of 1859 
apply to applications made under s. 256 of that 
Act, and to those only. Held , therefore, that, in- 
asmuch as K objected to the confirmation of the 
sale to him on the ground that the Court was not 
competent to confirm a sale which had by its pre- 
vious order been nullified, and not on any of the 
grounds mentioned in s. 256 of Act VIII of 1859, 
K was not precluded by the terms of s. 257 of that 
Act from maintaining his suit. Court or Wards 
v . Gaya Prasad I. X». R. 2 AIL 108 

7. — — — — - Sale in execu- 

tion set aside— Second sale in execution of a di fferent 
decree — First sale subsequently confirmed in suit 
for that purpose— Title of purchasers at first sale — 
Civil Procedure Code, 1882, ss. 311, 132. Certain 
immoveable property Was sold in execution of a 
decree, but on objections being raised by the judg- 
ment-debtors under s. 311 of the Code of Civil 
Procedure, the sale was set aside. After the sale 
had been thus set aside, the same property was 
again sold' in execution of another decree. Sub- 
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sequently in a suit brought by the purchasers at 
the first sale (in which suit the judgment-debtors, 
who alone were made defendants, confessed judg- 
ment) the first sale was confirmed. The purchasers 
at the first sale then sued the purchasers at the 
second sale for possession of the. property sold- 
Held by Strachey, C.J., that the second purchas- 
ers having acquired them title at a time when the 
first sale had been set aside, their title was not 
affected by the subsequent confirmation of the sale 
and was good as against the first purchasers. Held, 
further (by Strachey, G.J., and Banerji, J.) 
on the finding that the decree confirming the first 
sale had been passed in a suit to which the purchas- 
ers at the second sale were no parties, and had, 
moreover, been obtained by means of collusion 
between the plaintiffs and the judgment-debtors, 
that such decree could not defeat the title acquired 
by the purchasers at the second sale. Dagdu v. 
Panchamsing Gangarmn , 1. L. JR. 17 Bom. 375 ; 
Konapa v. J anardan, 11 Bom. 193 ; Adlmr Chunder 
Banerji v. Aghore Nath Aroo, 2 G. W. N. 589 ; and 
Bam (Blunder Sadhu Khan v. Samir Ghazi , I. L. 
JR., 20 Calc . 25, distinguished. Zain-ul-abdin 
Khan v. Muhammad Asgliar Ali Khan, I. L. JR. 
10 All 166 : L. JR. 15 L A. 12, referred to by 
Strachey, O.J. Banke Lal v. Jag at Narain. 
Banke Lal v. Damodar Das 

I. Xu R. 22 AIL 168 

'/ ■' 8. — — — - — * — • Civil Procedure 

Code, s. 316 — Sale in execution — Time from which 
the auction-purchased s title accrues. When im- 
moveable property is sold in execution of a decree, 
the title of the auction-purchaser to mesne -profits 
or possession does not accrue until the . sale has 
been confirmed. Gobind Ram v. Tulsi Ram, 
All ‘Weekly Notes (1887), 217, and Prem Chcmd 
Paul v. Purnima JDassi, 1. L. 11 15 Calc. 546, 
followed. Amir Kazim v. Dare art Mal (1902) 

I, Jj, R. 24 AIL 475 

9. --- Sale m execu- 

tion — Right of person deriving title from a purchaser 
at such sale— Such person's rights not affected by any 
error or fraud in procuring the decree — Decree passed 
under such circumstances only voidable not void. 
A decree passed by a Court having jurisdiction over 
the subject-matter, is not void but only voidable 
when it is passed under a misapprehension or is 
brought about by fraudulent proceedings. The 
party against whom the decree is passed has only 
an equity to sot aside the proceedings. Where 
property sold in execution of such a decree is pur- 
chased by the decree-holder and by him sold for 
value to a third party who has no notice of any 
defect in the decree, the equitable right t.o set aside 
such decree cannot prevail against the rights of the 
subsequent purchaser for value without notice. 
A person claiming through a Court purchaser, is 
entitled to rely upon the plea that he is a bond 
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fide purchaser for value without notice, though he 
cannot claim the rights of a stranger purchasing 
at Court-sale. Marimuthu Udaiyan v. Subbaraya 
Pillai, 13 Mad. L. J. 231, followed. Sheik Ismal 
Rowther v. Rajab Rowther (1906) 

I. L. R. 30 Mad, 295 

(b) Certificate of Sale. 

XO. — Position of purchaser with 

certificate — Certificate of purchase by Regis- 
trar — Conveyance — Suit for partition — Declaration 
of right to share — Rules of Court, 415, 431. The 
position of a purchaser at a sale in execution of a 
decree of the High Court after he has obtained a 
certificate from the Registrar under rule 415 of 
the Rules of Court is that of a person clothed with 
a right to a conveyance in virtue of a contract ;■ 
he does not hold, save as regards the parties to the 
contract of sale, the position of an owner. When 
the sale is confirmed, the purchaser is entitled to a 
conveyance, and until he obtains a conveyance, the 
property in the estate purchased does not, having 
regard to rule 431, pass to him so as to give him 
rights as against parties not bound by the decree 
under which the sale took place. All that passes 
to him as against the defendant in that suit is an 
equitable estate and a right to a conveyance of the 
property; and therefore as the estate in the pro- 
perty purchased has not passed, the purchaser is 
not entitled to maintain a suit for partition. , In 
such a suit he could not on partition give a good 
conveyance to the parties interested in the estate, 
nor would he be entitled to a declaration of his share 
in the property. Johitr Mult, Khoorba v. Taran- 
kisto Deb . , X X. R, 10 Gale. 252 

11. Title of purchaser without 

c ertifieate — Possession — Unregistered certificate of 
sale— Valid title — Codes of Civil Procedure , Acts VIII 
of 1859 and XIV of 1882. A purchaser of immove- 
ahHe property at a Court-sale under the Civil 
Procedure Code, Act VIII of 1859, who has been 
put into possession by the Court, has thereupon a 
complete title against all persons bound by the 
decree, notwithstanding that ho has no certificate 
of sale, or one only which has not been registered. 

! Bajkishen Mookerjee v, JRadha Madhub Holdar , 
21 W . JR. 349 , followed. Queer e : How far the 
above ruling will be affected by the language of a. 
316 of Act XIV of 1882. , Shivram Narayan v. 
Ravji Sakharam 'I. X, R. 7 Rom; 264', ' 

12. || L| - — — — — Suit 

to recover possession of property purchased* 
Sen Me : If it is admitted that the plaintiff 

f urchasod immoveable property at a Qourt*$*ie, 
e can recover without, producing , the certificate 
of sale. Sauagopa Emntara • Mahabbsxka 
Swamiar V. Jamuna Bhai Ammal 

X X. R. 5 Mad, 54. 
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13. PURCHASERS, TITLE OF — contd. 

(b) Certificate op Sale — contd. 

13. - Evidence of title of pur- 
'Chaser— Sale of immoveable property — Confirma- 
tion of sale. The order confirming a sale of im- 
moveable property in execution of a decree is suffi- 
cient to pass the title in the property to the pur- 
chaser, and its production is sufficient evidence of 
the purchaser’s title. The production of the sale 
•certificate is not essential. Doorga Narain Sen v. 
Baney Madhub Mazoomdar , I. L. R. 7 Calc . 199 , 
followed. Tara Prasad Mytee v. Nun d Kishore 
Giri . I. B. R. 9 Calc. 842 : 12 C. L. R. 448 

14. , Completion of title of pur- 

chaser — Payment of purchase-money and confirm- 
ation of sale — Civil Procedure Code , s. 316. Under 
•s. 316 of the Civil Procedure Code (Act X of 1877) 
the title of a purchaser at a Court-sale becomes 
complete upon his payment of the purchase-money 
and confirmation of the sale by the Court. When 
the saleis admitted, production of a certificate is not 
necessary to entitle the purchaser to maintain 
a suit. Padu Malhari v. Raklimai, 10 Bom. 435 ; 
Lalbhai Lakhmidas v. Naval Mir Kamaludin Husen , 
12 Bom. 247 ; and Harlcisandas Narandas v. Rai 
Ichha , I. L . R. 4 Bom. 155, distinguished. Nai- 
•gar Timapa v. Bhaskar Parmaya 

I. B. R. 10 Bom. 444 

15. — $ ale in execu- 

tion of decree of Revenue Court — Delivery of posses- 
sion-— Act XVIII of 1873 (. N.-W . P . Rent Act), 
s. 76— Act XII of 1881 (N.-W. P. Rent Act), s. 172. 
Property sold in execution of a decree of a Reve- 
nue Court vests in the purchaser on completion 
•of the sale and payment of the full price. In order 
to perfect his title, it is not necessary that he should 
•obtain a sale-certificate or should be put into pos- 
session by the Collector. Held, therefore, that a 
suit by a purchaser at a sale in execution of a de- 
cree of a Revenue Court for possession of the pro- 
perty was maintainable, although his sale-certificate 
might be an invalid document and the Collector 
had not put him into possession. Muzaffar 
Husain v. Ali Husain . I. Ii. R. 5 All. 297 

18. — Purchaser at 

execution sale— Suit for possession of property— 
Proof of title— Act VIII of 1859, ss . 257 , 259. Held, 
that it was not incumbent on a purchaser at an 
execution sale under Act VIII of 1859, which was 
confirmed ia his favour under that Act, when suing 
for possession of the property, to produce a sale 
certificate, but it was competent for him to prove 
his purchase aliunde. The confirmation of the 
sale in his favour was primd facie evidence of Ms 
title to the property, and was sufficient to pass 
such title to him, of which a certificate, if after- 
wards obtained by him, would merely be evidence 
that the property had so passed- Doorga Narain 
Sen v. Baney Madhub Mozoomdar, 1. L. R. 7 
•Calc. 199, referred to. Jag an Nath v. Baldeo 

I. B. R. 5 All. 305 
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Kalee Bass Neogee v. Hub Nath Roy Chow- 
dhury . . . W. R. 1884, 279 

17. — — — — : — - Purchasers at 

successive execution sales — Purchaser at second 
sale obtaining certificate of sale and possession oj 
property prior to grant of certificate to purchaser at 
first sale — Priorities. On the 9th December 1876 
the plaintiff purchased a house at an auetion-sale in 
execution of a decree against the owner, one S. 
The sale was confirmed on the 9th January 1877, 
but the certificate of sale was not issued until the 
I6th June 1880- On the 20th January 1880 the 
defendant purchased the same house at a sale in 
execution of a money-decree against S. That sale 
was confirmed on the 28th February 1830, and a 
certificate was issued on 20th March 1880. The 
defendant got possession from the judgment-debtor 
in April 1880. The plaintiff now sued for posses- 
sion. It was contended for the defendant that, 
having completed his title, under the auction-sale 
and obtained possession before the plaintiff had 
taken out his certificate, he had acquired a better 
title than the plaintiff. Held, that the plaintiff 
was entitled to recover. By his prior purchase 
he had obtained an equitable interest in the pro- 
perty, although he had not obtained a sale certi- 
ficate. The defendant therefore purchased sub- 
ject to the plaintiff’s equitable interest ; and that 
title having subsequently been perfected by the is- 
sue of the certificate, the plaintiffs were in a posi- 
tion to sue for possession. Yeshwant Baburav 
v. Go vend Shankar I. B. R. 10 Bom. 453 

18. Certificate of 

sale granted to the representative of deceased pur- 
chaser — Civil Procedure Code, 1882, s. 316. When 
a sale in execution has become absolute, the Court 
can, under s. 316 of the Civil Procedure Code (Act 
XIV of 1882), grant the certificate prescribed there- 
in to the representatives of a deceased purchaser. 
In re Vina yak Narayan v. In re Dattatraya 
Krishna Datar I, B. R. 24 Bom. 120 

19 . . i Feriodfrom wMeh title of 

purchaser dates— Date of sale— Date of confirm- 
ation of sale. The title of a purchaser at a judicial 
sale which has been confirmed and been made abso- 
lute relates back to, and takes effect from, the 
date of the sale, and does not commence only on 
the date of the confirmation of the sale. Luohmin 
Nath v. Maharaja of Vizianagram 

7 3SLW.310 

20. — - ~ — - — — — — Confirmation of 

sale — Liability of purchaser for Government reve- 
nue. The defendant became a purchaser at an ex- 
eution-saie of a share of certain property, of which 
the plaintiff held another share partly as zamindar 
and partly as patnidar. The sale took place in 
September 1872, but the defendant did not obtain 
possession until confirmation of the sale in May 
1873. Between the date of the sale and tb^ 
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confirmation a considerable sum became due for 
Government revenue on the whole property, and 
to prevent its being sold the plaintiff paid the whole 
of the revenue due- In a suit to recover the pro- 
portion due infrespect of the share purchased by the 
defendant :—Held, that, on confirmation of the sale 
the share purchased by the defendant must be 
considered to have vested hi her from the date of 
the sale ; and therefore she was liable for the 
amount of Government Revenue in respect of 
her share which became due between the date of 
the sale and its confirmation. Bhyrtjb Chunder 
Bttrdopadhya V . Soud Amiri Dabee 

I. L. R. 2 Calc. 141 

21 f ■ - — Application for 

possession — Period from which right to apply ac- 
crues — Civil Procedure Code, 1859, ss. 283, 264 — 
Civil Procedure Code, 1877, ss. 318 , 319. ~ A ob- 
tained a money-decree against B on the 25th Jan- 
uary 1872, in execution of which property belong- 
ing to B was sold on the 9th of September 1874, 
A ^himself becoming the purchaser. The sale was 
confirmed on the 9th of October 1874, but the cer- 
tificate of sale was not issued until the 23rd of Jan- 
uary! 878. A applied for possession on the 2nd of 
April 1879. Held, that the right to apply for pos- 
session contemplated in ss. 263 and 264 of the Civil 
Procedure Code (Act VIII of 1859) corresponding 
with ss. 318 and 319 of the Civil Procedure Code 
(Act X of 1877) accrued on the date the certificate 
of sale was issued, and not on that on which the sale 
was confirmed; and that therefore the period of 
limitation against the purchaser counted from the 
former date. ■ Basapa v. Marya 

I. D. R. 3 Bom. 433 

22. Certificate of sale, applica- 

tion for — Civil Procedure Code ( Act XIV of 
1882), s. 316 — Court Fee Act ( VII of 1870), s. 6. 
An application by an auction-purchaser for a cer- 
tificate of sale need bear no Court-fee stamp, since 
by s. 316 of the Civil Procedure Code (Act XIV of 
1882) it is not even required to be in writing. Hira 
Ambaidas v. Teechard Ambaidas 

I, I* R. 13 Bom. ©70 

, : S3.’ Unregistered certificate of 
sale — Interest of purchaser — Second sale of same 
property in execution of s'ubsequent decree— Interest 
of purchaser at such subsequent sale subject to interest 
of purchaser under prior sale — Registered certificate 
of second sale— Act VIII of 1859. In 1884 the 
plaintiff brought the present suit against the de- 
fendant to recover possession of a certain house 
which he had purchased at a sale held on the I5th 
1889 in execution of a money-decree obtain- ■ 
ed against one 0. He obtained a certificate of sale 
on the 3rd January 1880 which was registered on 
the 13th, of the same month. The defendant had 
previously purchased the same property at a sale 
held on tW22iid November 1875, hi execution of a 
decree obtained by him as mortgagee against the ; 
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(b) Certificate of Sale — contd. 

said C. The defendant had obtained a certificate 
of sale and was put into possession, but had not 
then registered the certificate. He subsequently 
obtained another certificate, which was registered 
in June 1882. In a suit by the plaintiff for posses- 
sion : — Held, that the plaintiff could not recover. 
The defendant had acquired under the Civil Proce- 
dure Code (Act VIII of 1859) by the sale and the con- 
firmation of it a beneficial interest, and the plaint- 
iff by his subsequent purchase in execution of the 
money-decree against C took subject to that in- 
terest. The grant to the defendant of the second 
certificate, which was registered, sufficiently 
proved that the sale to him had been confirmed. 
CHIRTAMARRAV NATH V . VlTHABAI 

I. L. R. 11 Bom. 588 

24. — — - Proof of titlejwithout pro- 

duction of certificate of sale — Civil Procedure 
Code, 1859, s. 259 — Registration Act, 1866 » s . 49— 
Omnia presumuntur rite esse acta. Assuming that 
s. 49 of the Registration Act, 1866, required that a 
certificate of the sale of land in execution of a decree 
passed under the Civil Procedure Code, 1859, should 
be registered, a plaintiff who has purchased land 

I at such a sale is not bound to rely on the certificate 
| to prove his title. If it is proved aliunde that the 
sale took place and that possession was given, the 
I Court should presume, after long lapse of time and 
| possession by a mortgagee of the purchaser, that 
j the sale was duly made by the Court, Velar t». 
j Kttmarasami \ . I. L. R, 11 Mad. 290' 

25. L. Title of auction purchaser 

1 without certificate of sale — Confirmation of 
; sale, effect of. The plaintiff as an agriculturist sued 

the defendant to redeem certain land mortgaged to 
; him with possession by her deceased husband. The 
! defendant (the mortgagee) pleaded that he had 
; bought the mortgagor’s interest in the property 
! at an auction-sale held in execution of a decree 
! ; obtained against the mortgagor (the plaintiff’s hus- 
band), and that therefore the right to redeem was 
gone. The defendant was, however, unable to 
produce a certificate of sale, and the Subordinate 
Judge held therefore that he had failed to prove 
his title, and accordingly directed that the mort- 
gage account should be taken under the Dekkan 
Agriculturists’ Relief Act (XVII of 1879). The 
defendant afterwards found his sale certificate, 
and obtained a review of the above order, but on 
review the Subordinate Judge confirmed his deci- 
sion, holding that, as the sale certificate was un- 
registered, it could not be received in evidence. 
The .defendant then obtained a TrOsh': ! ceriifioate g; :;;; 
registered it, and renewed his application to the 
Subordinate Judge, who reversed his previous 
order, and rejected the plaintiff’s claim. - The 
plaintiff appealed io the District Judge, who re- 
versed the lower 'Court’s, order and remanded the ■ 
case. Ob. appeal by the defendant to the High 
Court ; — HM, that the order of the District Judge ' 
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should be discharged. A sale certificate was not 
necessary for the purpose of establishing the de- 
fendant’s titlejto the property as against the plaint- 
iff. Where property has been sold in execution 
of a decree, a party to the suit in which the decree 
has been passed, or his representative, cannot, after 
the sale has been confirmed, dispute the title of the 
purchaser at the sale. The order confirming the 
sale completes the title of the latter as against the 
former. Khushal Panachakd v. Bhimabai 

I. Ii. R. 12 Bom. 589 

26. Statement in certificate of 

sale — -Evidence — Suit to enforce charge against 
purchaser . A statement in a sale-certificate, 
granted by a Court, that the purchase is subject to a 
charge, is not conclusive evidence against the pur- 
chaser, when it is sought to enforce the charge by 
suit. Ramachandra Joishi v. Hazi Kassim 

1. L. R. 16 Mad. 207 

27. Purchasers at successive 

execution sales — Title obtained by first 'purchaser 
— Certificate of sale obtained by second purchaser 
before certificate obtained by first purchaser — Prior- 
ity — Civil Procedure Code ( Act XIV of 1882), s. 
816 — Limitation — Confirmation of sale. On 27th 
February 1886 the plaintiff purchased certain land 
at a Court-sale held in execution of a decree. On 
the 10th March 1886 the same property was put up 
for sale in execution of another decree, and pur- 
chased by the defendant. The sale to the defend- 
ant was confirmed on 3rd July 1886, and the sale 
to the plaintiff not until the 21st July 1886. Certi- 
ficates of sale were issued to both plaintiff and de- 
fendant on the same day, viz.,- on the 22nd Septem- 
ber 1886, and on the 14th February 1887 the de- 
fendant was put in possession. In 1889 the plaint- 
iff brought this suit to recover possession. The 
defendant relied on s. 316 of the Civil Procedure 
Code. He contended that, as under that section 
the title of a purchaser at a Court-sale vests at the 
date of the confirmation of the sale to him, his (the 
defendant’s) right was superior to that of the plaint- 
iff, inasmuch as the sale to him was confirmed on 
the 3rd July 1886, while the sale to the plaintiff was 
not confirmed until afterwards, viz., on the 21st 
July. Held, that the plaintiff was entitled to re- 
cover. By his prior purchase he had acquired 
an equitable or inchoate title to the property which 
was subsequently perfected by the certificate of 
sale. Nothing therefore passed to the defendant 
under the second sale. The words 4 ‘the title to 
the property sold” in s. 316 of the Code of Civil 
Procedure mean the full perfected title arising on 
the sale becoming absolute. It is that title which 
under the section does not vest in the purchaser 
until confirmation. That provision, however, 
heed not necessarily be construed as destroying 
any lesser interest which arises by reason of gene- 
ral equitable principles. Qumre : Whether the 
pTO vision in s. 316 as to the date at which the title 
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of the purchaser is to vest does not apply only as 
between the parties to the suit and persons claim- 
ing through or under them. Per Jardixe, J . — The 
reference to parties and persons claiming under 
them would he surplusage if the Legislature had 
intended the addition to apply to third parties. 
Dagdtt v. Panchamsifto I. L. R. 17 Bom. 875 

28. Title of auction-purchaser 

who has not obtained a certificate of sale — 

Civil Procedure Code, 1882, s. 316. Although the 
auction-purchaser at a sale held in execution of a 
decree may not obtain a full title until a certificate 
has been granted, this must not be considered as 
necessarily destroying any lesser interest which 
arises by reason of general equitable principles. 
Dagclu v. Pancham Singh Gangaram, I. L. R. IT 
Bom. 875, and Het Bam v. Baldeo, Weekly Notes , 
All. (1894) 54, approved. Chiddo v . Piari Lal 
I. L. R. 19 All. 188 

29 . Certificate of sale— Civil 

Procedure Code (Act XIV of 1882), $. 316 — Auc- 
tion-purchaser — Confirmation of possession— Title 
of auction-purchaser — Suit for damages for cutting 
trees. An auction-purchaser under the Code of 
Civil Procedure has a good equitable or inchoate title 
to the property sold, and when the sale-certi- 
ficate is actually granted, it makes the title ab- 
solute and makes that title relate back to the date 
of the sale, so as to warrant him when the sale is 
confirmed and a certificate granted under s. 316, 
Civil Procedure Code, in bringing an action for 
damages for any injury to that property, com- 
mitted before that confirmation of the sale. So 
where the defendant cut the trees that stood on a 
property before the confirmation of its sale : — Held, 
that the plaintiff, who is the auction-purchaser 
of the property, can bring a suit after the date of 
the confirmation of sale for damages against the 
defendant for cutting the trees. Dagdu v. Pan- 
cham Singh Gangaram, 1. L. B. 17 Bom,. 375, and 
Prangour Mozoomdar v. Hemanta Kumar I Debya , 

I L. R. 12 Calc. 597, referred to. Adhttr Chun- 
der Banerjee v. Aghore Nath Aroo 

2 C. W, N. 589 

30. - Decree reversed before 

confirmation of sale— Civil Procedure Code, s. 
316 — Execution of decree— Held, that the title of 
an auction-purchaser at a sale held in execution of a 
decree does not become absolute if the decree under 
which the sale took place is reversed at any time 
before a certificate of sale is granted to the pur- 
chaser. Ram Sttkh v. Ram Sahai ( 1907) 

I. L, R. 29 All. 591 

14. DISTRIBUTION OF SALE-PROCEEDS. 

1. Civil Procedure Code, 1882, 

s. 295 (1859, ss. 270, 371 )— Effect of, on 
rights by contracts— Object of procedure under those 
sections. The purport of ss. 270 and 271 of Act 
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VIII of 1859 (with which s. 295 of Act X of 1877 
corresponds) was not to alter or limit the rights 
of parties arising out of a contract, but simply to 
determine questions between rival decree-holders 
standing on the same footing, and in respect ^ of 
whom there is no rule for otherwise determining 
the mode in which proceeds of property sold in 
execution shall he distributed. Hasoon Abba 
Begum v. Jawadoonnissa Satooda Khandan 
I. X». B. 4 Calc. 29 

Rajchunder Shaha v. Hurmohun Roy. 

22 W. B. 98 

2. (1859, s. 270)— Property not sold 

in execution of decree . S. 270 of the Civil Procedure 
Code did not apply to a case in which property 
has not been sold in execution of a decree. Bishen 
Chunder Surma Chowdhry v. Mun Mohinee 
' Baree V . .. . • 8W. B. 501 

Balaji Ramchandra v . Gajanan Babaji. 

11 Bom. 159 

3 : — — . — - — - Civil Procedure 

Code (Act XIV of 1882), ss. 295, 310A— Bengal 
Tenancy Act (VIII of 1885), s. 17 4- — Sale in execu- 
tion of decree— Deposit by judgment-debtor — Rate- 
able distribution, S. 295, Civil Procedure Code, does 
not apply to deposit made by the judgment-debtor 
either under s. 174, Bengal Tenancy Act, or under 
s. 3 10 A of Civil Procedure Code. Bihari Ball 
Paul v. Goral Ball Seal . 1C.W, 3ST. 695 

4 , — - — - Imperfect attack" 

ment of immoveable property — Private alienation after 
such attachment— Civil Procedure Code, ss. 274 , 276, 
Sch. IV, No. 141. A judgment-debtor whose pro- 
perty had been attached in execution of a money - 
decree sold the property and out of the price paid 
into Court the amount of the decree, and prayed that 
the attachment might be removed. While the 
attachment was subsisting and prior to the sale, the 
holders of other money-decrees against the same 
judgment-debtor preferred applications purporting 
to be made under s. 295 of the Civil Procedure 
Code, and praying that the proceeds of the sale 
of the property might be rateabJy divided between 
themselves and the attaching creditor. The Court 
refused to remove the attachment until these 
creditors had been paid. It was found that the 
sale by the judgment-debtor was a bond fide 
transaction, entered into for valuable con- 
sideration. Held , that, inasmuch as no order 
for attachment of the property was passed in 
favour of the decree- holders in the manner pro- 
vided by s, 274 of the Civil Procedure Code, their 
not entitled to the protection conferred 
against private alienations of property 
under attachment; that these claims were not 
enforceable under the attachment which was made;', 
that the sale by the judgment-debtor was valid; 
and ; th ^ decrees could not take 
place. , Also : - /.—While a 395 of 
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the Code gives a special right to judgment-creditors, 
as distinguished from simple creditors, it is an 
essential condition precedent to the exercise of 
that right that there should be sale in execution, 
and that its result should appear in assets realized 
by the sale ; and therefore, until the sale takes 
place, no such right can be enforced. Bishen 
Chunder Surma Chowdhry v. Mun Mohinee Dabee, 
8 W. R. 501 , referred to. Gang a Din v. Kushali 

I. Xi. B. 7 All. 702 

5. — — _ Rights created 

by s. 295, how affected by insolvency and vesting 
order — Insolvent Act (11 <£ 12 Viet, c. 21), 
i s. 49. An order under s. 295 of the Civil Proce- 
dure Code affects only interests existing at the 
time. The insolvency of the debtor introduces a 
new state of things from the date of the insolvency, 
but as regards sums accrued due prior to the date 
of the insolvency the order under s. 295 creates 
rights which are not affected by the insolvency. 
Soobul Chunder Law v. Russich Ball Milter 9 2. L. 
R. 15 Calc. 202, cited. Ho watson v. Durrant. 

I. L. B. 27 Calc. 351 
4 C. W. N. 610 

0. ■ . — Rateable distri- 

bution — Assets realized “by sale or otherwise 
The words of s. 295 of the Code of Civil Proce- 
dure, 4 4 assets realized by sale or otherwise in exe- 
cution of a decree / 9 provide only for a case where, 
by the process of the Court in execution of a decree, 
property has become available for distribution 
amongst judgment-creditors. The words 44 by 
sale or otherwise” should be construed as meaning 
by sale or by other process of execution provided 
for by the Civil Procedure Code. Sew Bun Bog la 
v. Shir Chunder Sen I. Xi. B, 13 Calc. 225 

7. “Assets. 9 9 

Moneys paid into Court by sale or otherwise in exe- 
cution of a decree are assets from the moment of 
their payment into Court, and are available, under 
s. 295 of the Code of Civil Procedure (Act X of 
1877), for rateable distribution only amongst decree- 
holders who have applied for execution prior to 
that time. Visvanath Maheshvar v. Vibchand 
Panaciiand . . . I. Ii. B. 0 Bom, 18 

8. — - 4 4 Whenever 

assets are realized," meaning of — Deposit of 25 
per cent . of purchase-money — Assets. The words 
4 4 whenever assets arc realized” in s. 295 of the 
Code of Civil Procedure really mean 4 4 whenever 
assets ; are so' realized ? as ' t o "be , available IcW; : 'distrirv ; 
bution among the decree-holders,” The 25 per 
cent, of the purchase- money deposited at 1 a sale 
in execution of a decree is net 4 assets” within the 
meaning of s. 295, but a mere deposit, and there- 
fore not immediately available for payment to : 
the decree-holder. Vishvanath Maheshvar v. Vim- 
chand Panachand , 1. I. IL 6 Bom. 16, distinguish* 
ed Jogendro Nath Sirkar v. Cohind Chunder 
Aids 1. L. R, 2 Calc. 252. distinguished and com- 
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inented upon. Hafez Mahomed Axi Khan v. 
Damodar Pramanick I. L. R. 18 Gale. 242 

9. Money paid by 

debtor under arrest in satisfaction of decree — *4s- 
sets. Money paid by a judgment-debtor under 
arrest, in satisfaction of the decree against him, 
are not assets realized by sale or otherwise, under 
&. 295 of the Civil Procedure Code (Act X of 1877). 
S. 295 of the Civil Procedure Code (Act X of 1877) 
must be read as if the words 4 e from the property 
of the judgment-debtor 59 were inserted after the 
word “realized. 5 5 Purshotamdass Tribhovan 
bass v. Mahan ant Surajbharthi HaribharThi 

I. It. R. 6 Bom. 588 

10. — Execution of 

decree — Attachment of ‘property — Payment into Court 
of money dm under decree — Assets realized by sale 
or otherwise. G and C held decrees against B, and 
took out execution of them and the judgment- 
debtor’s property was attached, but no sale took 
place. 'The judgment-debtors paid into Court 
the sum of R 1,200 on account of G’s decree. Held. 
that G was entitled to the sum of R 1,200 paid into 
Court by the judgment-debtor, and it could not be 
regarded as assets realized by sale or otherwise in 
execution of a decree, so as to be rateably divisible 
between the decree-holders under s. 295 of the Civil 
Procedure Code, inasmuch as it could not be said 
that there was a realization from the property of the 
judgment-debtor. Gopal Dai v. Chunni Lal 

I. L. R. 8 AH. 67 

11. — ■ Distribution of 

proceeds of execution — Assets realized by sale or 
otherwise in execution — Moneys realized by Re- 
ceiver appointed by decree-holder — Equitable exe- 
cution. Rents of property under attachment which 
have been realized by a Receiver appointed at the 
instance of one decree-holder are ‘ £ assets realized 
by sale or otherwise in execution of a decree ” 
within the meaning of s. 295 of the Code of Civil 
Procedure. The appointment of a Receiver by the 
Court at the instance of a judgment-creditor is a 
“process of execution.” Fink v. Mahaeaj Ba- 
haboor Sma . . I, I*. R. 26 Calc. 772 

4C. W. 1ST. 27 

12. — — ■ — * — Realization of 

proceeds of sale — Bale under agreement sanctioned 
by Courts— Sale not of the right or interest of judg- 
ment-debtor in property. P, the plaintiff in a suit 
No. 369 of 1886, obtained a decree for R2, 14,728, in 
execution of which certain immoveable property 
was attached, including the premises 22, Strand 
Road, which was subject to certain trusts created 
by a deed, dated the 2nd February 1858, executed 
by the father of the judgment-debtors, who with 
one M were trustees of the deed. At the time of 
the attachment a suit No. 448 of 1883 was pending, 
in which the judgment-debtors as plaintiffs sought 
to have it declared what were the valid trusts under 
the deed, and that, subject to such trusts,* they 
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were absolutely entitled to the premises 22, Strand 
Road, and the other properties ; in that suit, 
on the 26th March 1888, a decree was made de- 
claring the valid trusts and charging the premises 
22, Strand Road, with the payment of certain 
specific sums. In 1891 the judgment-debtors 
brought a suit No. 441 of 1891 to have the premises 
22, Strand Road, sold freed from the trusts, to 
provide for the trusts by setting apart a sufficient 
sum out of the purchase-money, and to have the 
balance divided between the judgment-debtors ; 
and, by the decree in that suit, dated the 2nd Sep- 
tember 1892, the trustees of the deed were author- 
ized to sell the premises 22, Strand Road, and were 
directed out of the proceeds of sale to set aside 
R45,0'00 to provide for the trusts, next to pay the 
costs therein directed, and then to apply the bal- 
ance for the purposes in the plaint mentioned. 
In pursuance of this authority, the trustees, on 
the 25th February 1893, entered into an agreement 
with one J L for sale to him of the premises 22, 
Strand Road, for R 1,43,000. On the 8th August 
1893 a notice was issued at the instance of P call- 
ing on the judgment-debtors to show cause why 
the premises 22, Strand Road, should not be sold 
in execution under her attachment. On the 29th 
August 1893 the trustees of the deed of 2nd Feb- 
ruary 1858 gave notice to P of an application to be 
made in the suits Nos. 369 of 1886 and 441 of 1891 
for the removal of her attachment, or in the alter- 
native for an order that the agreement for sale en- 
tered into by the trustees with J L be carried out ; 
that the proceeds of sale be applied to certain pur- 
poses specified in the notice, as having priority 
over the claim of P ; that the balance be paid to 
the credit of suit No. 369 ; “ as subject to the said 
attachment,” and that the premises 22, Strand 
Road, be thereupon released from the attachment. 
These applications were heard together, and on 
the 14th September 1893 a consent order was made, 
by which it was ordered that the trustees be at 
liberty to carry out the agreement for sale with 
J L ; and the sale-proceeds be paid to W, a mem- 
ber of the firm of the attorneys for P, who out of 
such proceeds was to pay R45,000 to the trustees, 
and make other payments directed by the order, 
and pay the balance into Court to the credit of 
suits Nos. 369 of 1886 and 441 of 1891, “ the said 
P retaining her Hen under her attachment upon the 
said balance in the same way as the same then sub- 
sisted upon the said property.” The property was 
sold by the trustees in accordance with this order, 
and the purchase-money was paid to W, who, after 
making the payments directed, paid the balance 
into Court. Whilst in the hands to W, the balance 
was attached by other creditors who had obtained 
decrees against the judgment-debtors, and it was 
paid into Court with notice of these attachments. 
Held, on an application by P to have the money 
paid out to her in part satisfaction of her decree, 
that it could hot be treated as “ assets realized by 
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sale or otherwise in execution of a decree 5 * within 
the meaning of s. 295 of the Code of Civil Proce- 
dure. The sale of the property under the order 
of the 14th September 1893 was not a sale in exe- 
cution, but a sale in pursuance of a private agree- 
ment entered into by the trustees under a liberty 
reserved to them by the Court, and the fact that 
the Court sanctioned it made no difference in this 
respect. It did not purport to be a sale of any 
right, title, or interest of the judgment -debtors or 
of any property belonging to them. To constitute 
a realization within the meaning of s. 295, there 
must be either a realization by a sale in execution 
under the process of the Court, or a realization in 
one of the other modes expressly prescribed by the 
sections of the Code. If the money paid into 
Court had exceeded the amount due to P in respect 
of her lien, the amount of such excess might per- 
haps have been treated as a * 6 realization in execu- 
tion 5 5 within the meaning of s. 295, but the balance 
in W 7 s hands was less than the amount due to P, 
and was entirely absorbed by the lien in her favour. 
There was therefore no surplus on which the at- 
tachments could operate. Purshotam Pass v. 
Mahanant Stirajbharthi , I. L. R. 6 Bom. 588? and 
Sewbux Bogla v. Shib Chunder Sen , I. L. R. 13 Calc. 
225 , referred to and approved. Prosonnomoyi 
Dassi v. Sbeenatjth Roy 

I. L. R. 21 Calc, 809 

18, — — — — Right of rival 

decree-holder to shots decree of another is barred. 
Where property has been attached in execution of 
decree, it is competent to a rival' decree-holder to 
show that the attachment should not issue, as the 
decree under which it issued was barred by lapse 
of time ; and the Court, if satisfied that the decree 
is so barred, is competent to see that the decree- 
holder who took out execution does not share in 
the distribution of the sale -proceeds. Radha 
Gobind Shah v. Oozeee . . 15 W. R. 219 

14. — Court to adjudi- 

cate on conflicting claims. The Court having juris- 
diction to adjudicate the conflicting claims of 
attaching creditors is the Court in which the 
attached money is deposited. Wooma Moves 
Rurmonya v. Ram Buksh Chetlangee 

16 W. R. 11 

■; ;15/ ~ — Decree of Small 

Cause Court — Judge sitting as Small Cause Court 
and as Subordinate Judge. The Judge of a Court 
of Small Causes sitting in the exercise of his powers 
as a Subordinate Judge is not one and the same 
Court, but two different Courts. Held? therefore, 
that the holder of a decree made by the Judge of a 
Small Cause Court in the capacity of a Subordinate 
Judge, who had applied to such Judge acting in 
lot execution of his decree, was not 
thereby entitled to share rateably, under i s, 295 
of Act X of 1877, mseis subsequently realized by 
sale in 'execution of a decree made by such Judge 
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in the capacity of Judge of such Small Cause Court* 
Himalaya Bank v. Hurst 

I. Ii. R. 8 All. 710 

18, Decree passed 

by Subordinate Judge— -Decree by same Court in 
exercise of its Small Cause jurisdiction— Rateable 
distribution of assets . Certain moveable property 
was at first attached in execution of a money 
decree passed by a Subordinate Judge in Ms Small 
Cause jurisdiction, of which a part was afterwards 
sold. In execution of a money -decree passed by the 
same Subordinate Judge in his ordinary juris- 
diction, the remaining property was attached and 
sold. Prior to the date of this sale, the applicant 
applied for execution of a money-decree passed in 
his favour by the same Subordinate Judge in his 
Small Cause jurisdiction, and prayed for rateable 
distribution of the proceeds along with other decree 
holders. Held? that the application must be allow- 
ed. Although a Subordinate Judge invested under 
Act XIV of 1869, s, 28, with Small Cause powers 
acquired the jurisdiction of two Courts, he does 
not become the Judge of two Courts, but remains 
the Judge of a subordinate Court. Malhabi v. 
Naeso Krishna I. L. R. 9 Bom. 174 

17. — Rateable dis- 

tribution of assets — Transfer of application for exe- 
cution. Where property attached in execution of 
a decree of a Munsif *s Court is, or becomes, subject 
to an attachment issued from a Subordinate Judge *s 
Court, the holder of the decree in the Munsif 5 s 
Court, in order to share rateably in the assets under 
s. 295 of the Code of Civil Procedure, must apply 
to the District Court to transfer his application 
to the Subordinate Court. Copeenaih Acharjee v. 
Achcha Bibee , I. L. R. 7 Calc. 553 , and Jetha. 
Madhavji v. NajeraUi Abhramji, I. L . R. 4 Bom. 
472 , approved. Muttalagiri v. Muttayyar 

I. Xi. R. 8 Mad. 357 

18. Attachment by 

more than one judgment-creditor of property of 
judgment-debtor in Court— Priority — Civil Proce- 
dure Code { Act X of 2877)? s. 272. In execution 
of a decree of a Munsif 5 s Court, the plaintiff at- 
tached certain money, the proceeds of decrees 
which her judgment-debtor had obtained against 
third parties then lying in a Small Cause Court to 
her credit, and subsequently obtained an order 
from the Munsif directing the same to be paid to 
her in satisfaction of her decree, which order was 
duly communicated to the Small Cause Court 
Judge. Subsequently the defendant, who, held 
another decree against the same judgment-debtor, 
attached the same sale -proceeds. The Small 
Cause Court Judge then proceeded, under e. 272 
of the Civil Procedure Code, to enquire ■ whether 
the plaintiff was entitled to any priority, over the, 
second attaching creditor, and having decided that 
question in the negative, divided' the Bale-proceeds 
rateably between them. In a suit brought by the 
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plaintiff, under the above circumstances, to recover 
from the defendant the portion of the sale proceeds 
so paid to him : — Held , that s. 295 of the Civil Pro- 
cedure Code had no application, inasmuch as the 
plaintiff had not applied to the Small Cause Court 
Judge to execute her decree, and it had never been 
transferred to that Court for execution ; and that 
the proviso in s. 272 is merely intended to mean 
that any question of title or priority is to be deter- 
mined by the Court in which or in whose custody 
the property is, and not by the Court which made 
the order of attachment. Held, also, that, previous 
to the order by the Munsif directing the payment 
to be made to the plaintiff, the Small Cause Court 
Judge would have had jurisdiction to deal with 
the question he had tried ; but as that order was 
made prior to the attachment by the defendant, 
the judgment-debtor had no interest in the money 
which could be so attached, the effect of that order 
being to vest the property in the money in the 
plaintiff, and to take it out of the disposal of the 
Small Cause Court Judge ; and consequently the 
order for distribution 'was wrong, and the plaintiff 
was entitled to the decree she sought. Quaere : 
Whether an order made by a Court under s. 272 
was intended by the Legislature to be a final order. 
Gopee Nath Acharjee v. Achcha Biree 

I. L. R. 7 Calc. 053 : 9 C. L. R. 395 

19. Decree in Small 

Cause suit and decree in regular suit in Subordi- 
nate Judge's Court. Two decrees were passed 
against the same defendant in the Court of a Dis- 
trict Munsif and on the Small Cause side of a Subor- 
dinate Judge’s Court in the same district respective- 
ly. The holder of the decree in the Small Cause 
suit attached and brought to sale the judgment- 
debtor’s interest in a benefit fund. The other 
decree-holder applied for rateable distribution, 
his decree having been transferred for execution 
to the Subordinate Judge’s Court directly, and 
not through the District Court. Held , that the 
order for rateable distribution was right. Keltj 
v. Vikrisha . . . I. Ii. R. 15 Mad. 345 

20. — — - — — Rateable dis- 

tribution of assets— Civil Procedure Code , 1877 , 
s. 266 — Attachment of salary. The salary of a 
karkun, who was employed in the Second Class 
Subordinate Judge’s Court of Anklesvar, was at- 
tached, in execution of a decree of the First Class 
Subordinate Judge ’s Court of Surat, by an order 
issued by the Surat Court, directing the Ankles- 
var Court to stop and remit every mont, a moiety 
of the said karkun ’s salary to itself (the Surat Court) 
until satisfaction of the decree. While the decree 
of the Surat Court was thus in force of execution, 
another judgment-creditor of the karkun, who had 
obtaind a decree in the Anklesvar Court, applied to 
it for a rateable distribution of the moiety between 
himself and the Surat decree-holder, under s. 295 
of the Civil Procedure Code, Act X of 1877. Held 
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that the application was not sustainable, inasmuch 
as the decree of the Surat Court was being executed 
by itself, and not by the Anklesvar Court, to which 
the order of attachment was sent as the head of 
the department or as 4 ‘the officer whose duty it was 
to disburse the salary,” and not as a Court exe- 
cuting the decree of another Court. Krishna - 
SHANKAR V . ChANDRASHANKAR 

I. Ii. R. 5 Bom. 198 

21. — . : — . — Attachment — 

Rateable distribution of assets — Proceeds of sale 
under decrees of Small Cause Court. Certain move- 
able property was attached in execution of decrees 
of the Small Cause Court at Ahmedabad. After 
the attachment, but before the sale of the attached 
property, other creditors of the same judgment- 
debtor obtained decrees against him in the Court of 
the Subordinate Judge at the same place, and 
applied to it for the attachment of the same pro- 
perty in execution of their decrees. The Subor- 
dinate Judge accordingly attached it by prohibitory 
orders issued to the Judge of the Small Cause Court. 
After the sale, the holders of the decrees obtained 
in the Subordinate Judge’s Courts claimed a rate- 
able share in the assets realized by the Small Cause 
Court, under s. 295 of Act X of 1877. Held, that 
they were not entitled to any share in the assets 
until after satisfaction of the decrees of the Small 
Cause Court. Jetha Madhavji v. Najeralli 
Abhramji . . . I. L. R. 4 Bom. 472 

22. , — Rateable distri- 

bution of assets realized in execution. R obtained a 
decree against A and another in the High Court 
under its original Civil Jurisdiction. In execu- 
tion of that decree, A's property was attached by 
the Second Class Subordinate Judge of Bijapur,, 
and an order for sale was made. D obtained a 
decree against A alone in the Court of the First 
Class Subordinate Judge of Sholapur, and obtained 
from that Court an order for the attachment and 
sale of A's property, which was already attached 
by the Second Class Subordinate Judge of Bijapur. 
He then applied to the Second Class Subordinate 
Judge of Bijapur for rateable distribution of the 
assets realized under s. 295 of the Civil Procedure 
Code (Act XIV of 1882). The Second Class Sub- 
ordinate Judge of Bijapur rejected the application 
and he thereupon applied to the High Court. 
Held , following Jetha v. Najeralli, I. L. R. 4 Rom. 
472, and Krishnashanlcar v. Chandrashankar, 1 
L. R. 5 Bom. 198, that D was not entitled to share 
in the assets. Dattatraya v. ' Rahimtuxla Ntjr- 
mahomed Khoja . 1. 1», R. IB Bom. 458 

23. — — , — _ — _ — — - — — Property at- 
tached in execution of decrees of Small Cause Court 
and High Court— Execution-proceedings in Small 
Cause Court transferred to High Court — Rateable 
distribution of assets realized in execution . The plaint- 
iffs obtained a decree in the High Court against 
the defendant, and in execution attached goods in 
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against two judgment-debtors, A and B , and in 
execution of that decree has attached and caused to 
be sold joint property belonging to such judgment- 
debtors, another judgment -creditor holding a 
decree against A alone, who has also applied for 
execution, is not entitled to claim under the provi- 
sions of s. 295 of the Civil Procedure Code to share 
rateably in the sale -proceeds, the decree not being 
against the same judgment-debtor, and a Court 
having no power in execution-proceedings to ascer- 
tain the respective shares of joint judgment-debtors 
In Shumbhoo Nath Poddar v. Luckynath Dey, I. L. 
R. 9 Calc. 920 , it was not intended to lay down 
that a person who has obtained a decree for money 
against a single judgment-debtor is entitled to 
come in and share rateably with a person who has 
obtained a decree against the same judgment- 
debtor and other persons. Deboki Nundiin Sen 
v. Hart I. L. B. 12 Gale. 204 

31, , — — — — — - Decree-holders 

sharing rateahly in sale-proceeds must he "bond fide 
decree-holders . The words 4 4 decree -holders” or 
“ persons holding decrees for money against the 
same judgment-debtor” in s. 295 of the Code of 
Civil Procedure signify bond fide decree-holders. 
A Court is bound, in cases falling within this sec- 
tion, to satisfy itself whether the claimants are bond 
fide decree-holders within the meaning of the sec- 
tion ; and where it is unable to satisfy itself as to 
the bond fides of the claim, the Court should exclude 
such claimant from the distribution of assets. In 
re Sunder Dass I, Xi. B. 11 Calc. 42 

32. - Rateable distri- 

bution — Creditor with joint decree. Where pro- 
perty belonging to A has been attached under a 
decree, and other decree -holders than the attach- 
ing creditor have applied before realization of assets 
to participate in the sale -proceeds, and amongst 
them a creditor who has obtained a decree against 
A and jB, such latter creditor is entitled under s. 
295 of the Civil Procedure Code, to share in the pro- 
ceeds of the sale of A’s property. Shumbhoo 
Nath Poddar v. Luckynath Dey 

I. Xj. B. 9 Calc. 920 

: 83. 

of, by several judgment-creditors against one and 
the same judgment-debtor — Rateable distribution. 
The plaintiff obtained a decree against two persons 
P and 8 for a sum of money and one of the defend- 
ants obtained another decree against P, and B, the 
latter being the father of 8, and some other de- 
fendants also obtained decrees against all those 
three persons. The plaintiff now brought a suit 
claiming to have a share of the amount realized 
by the sale of the properties of P, the common 
judgment-debtor under the three decrees, by rate- 
able distribution for the liquidation of his decree, 
not a farthing of which was realized, although the 
decrees of the defendants had been partly realized 
from judgment-debtor other than P. It appeared 
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that the properties of P were specified in the exe- 
cution-proceedings and in the sale proclamation 
separately and the amount realized by the sale of 
his properties was separately stated. Held , that 
no question of the ascertainment of the shares of 
the judgment-debtors or of the application of the- 
44 principle of marshalling” arose in this case, and 
that the plaintiff was entitled to ask for a refund 
of the money paid to the defendants, under s. 296 
of the Code of Civil Procedure, out of the assets- 
realized by the sale of the properties of P. Debolci 
Nundun Sen v. Hart , I. L. R. 12 Calc. 294, dis- 
tinguished. Shumbhoo Nath Poddar v. Lucky Nath 
Dey, 1. L. R. 9 Calc. 920 ; Nimbaji Tulsiram v. 
Vidra Venkata , 1. L. R. 16 Bom . 683, referred to. 
That it is only the unsatisfied portion of the decree- 
that ought to be taken into account in a question 
of rateable distribution, there being no reason why 
any amount should be set apart in favour of a de- 
cree-holder in proportion to any sum covered by 
his decree "which has already been realized. 
Sara t Chandra Kundu v. Doyal Chand Sear 

3 a W. N. 368 

34. Rateable distri- 

bution of sale-proceeds — Same judgment-debtors 
— Separate and joint judgment-debtors— Marshal- 
ling of assets between decree-holders — Decree of 
Small Cause Court, transfer of. The plaintiffs' 
in this suit obtained a decree against all three de- 
fendants A, B and C. In execution of such decree, 
they attached two sets of securities : (i) municipal 
bonds, the joint property of B and C ; and (ii)> 
Government loan notes, the property of C alone.. 
These "were sold by the Sheriff, but, before they were 
so sold, the holders of decrees in two other High 
Court suits came in and applied to the High. Court 
for execution of their decrees, which, decrees were 
against C alone. These last-mentioned decree- 
holders now claimed to participate rateahly with 
the plaintiffs in this suit in the realized proceeds 
of both the above-mentioned securities. The- 
plaintiffs in this suit contended that such decree- 
holders, having decrees only against 0 , were 
not claiming against 44 the same judgment- 
debtors” as themselves within the moaning 
of s. 295 of the Civil Procedure Code. Held, that, 
as regards the proceeds of ' the Government loan 
notes, the sole property of C, the plaintiff’s decree 
and the other two decrees were all decrees- 
44 against the same judgment-debtors,” and 
that therefore, as regards that fund, all three- 
sets of decree-holders were equally entitled and 
must share therein rateably. Held, further, that, 
as regards the other fund, the proceeds of the pro- 
perty of B and C only, the plaintiffs in this suit 
were entitled thereto, since the other decree-hold- 
ers had no decrees against B and C, and therefore 
not “against the same judgment-debtors ” as was 
the decree of the plaintiffs. Held , further that, the* 
plaintiffs having two funds to proceed against,, 
whilst the other decree-holders had but one of these- 
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two, the equitable principle of marshalling should 31* Rateable di 

be applied, and the plaintiffs required to satisfy iribution — Decree-holder for unascertained mes\ 

themselves as far as possible out of the funds not profits who has applied for execution , right of - 

available to the other decree -holder, before they Civil Procedure Code, 1882, s. 294. The holder 

had recourse to the other fund common to all, and a- decree for unascertained mesne profits who In 

as regards the latter fund the plaintiff should claim applied to the Court to ascertain the amount ther 

against the same only as creditors for the then un- of and to attach immoveable property under s. 21 

satisfied balance of their debt rateably with such of the Code of Civil Procedure comes within tl 

ojftier decree-holders. Shumbhu Nath Poddar v. purview of s. 295, and is entitled to share rateab 

Luckynath Dey, L L. R. 9 Calc. 920 , and Deboki with the attaching creditor in the assets realize 

Nundun Sen v. Hart , 1. L. R. 12 Calc. 294, consi- & 294 must be read with s. 295 and to give effect i 

dered and followed- Another holder of a decree— both sections the receipt to be given by the deere 

a Small Cause Court decree passed against all three holder who has obtained leave to bid from tl 

debtors A, B, and C— had previously to the said Court and has purchased the property sold, ci 

attachments by the Sheriff in this suit himself at- only be accepted for so much of the judgmen 

tached the same securities through the Small Cause debt as the assets applicable to its discharge jm 

Court. He did not, however, at any time get his suffice to satisfy. Vibaeagava Ayyangae 

decree transferred to the High Court. He now Varada Ayyangar . I. Ii. R. d M!acl, 12 

came in in these execution-proceedings and claimed 33 .; n exec 

to share rateably in both funds on the same footing ^ Q% j QT cre ^n or who has not attached. Where tl 

as the plaintiffs m this suit. Held, that, not having sale-proceeds of a portion of several parcels of pr« 

had his Small Cause Court decree transferred to the perty are sufficient to satisfy the decree of a jud: 

High Court before the realization of the said seen- ment-creditor who has attached the property 

ntws, or indeed at any time, he was not entitled to another judgment-creditor, although he has n< 

s J ia ^ . e 3 ^ er „^ n ^‘ Muttalgm v. Mutciyyar, I. attached the property, is still entitled to have tl 

L- D. 6 Mad. 337 9 followed. NmBAJi Tulsiram remainder of the property sold to satisfy his decr< 

v. \adia Venkati I. L. R. 16 Bom. 606 under the provisions of s. 295 of the Civil Procedu: 

35. and s. 285— Attachment by &> de - Megh Pooiusib &ib Pbesha 

Small Cause Court — Transfer of decree to superior ^ AI)I * • * • I. L. R. 7 Calc, o 

Court . Practice of the Calcutta High Court in s. c. Megh Lall Pogree v. Mohammed Din 
favour of the principle of rateable distribution Jha . . . . 8 O. L, R. 38 

amongst all the attaching creditors, without any 39 , Rateable dhir 

such condition as the transfer of the execution- Procedure Code , 1SS2, i. 266. Or 

proceedings to the superior Court, adopted and q 0 btained a decree against L and M for rent di 

he.d supported by the cases of Qopee Noth f rom them, and, in execution thereof, applied f< 

Aclmrjee v. Achcha Bibee, I. L. R 7 Cede. 55^; the attachment and sale of two 'houses, with the 

Bykant Nath hhaha v.Rajendro Narain Ran, 1. L. compounds and the ground underneath them (i 

i" 2 a l C ' - an o 0 ? ( f SS J- respect of which property the said rent had falk 

BunkoBeharyBame, Smil30 of 2884Aumepovte&) due), belonging, respectively, one to each of h 

I.L.R. 6 Mad. judgment-debtors. The properties were aecow 

Jo7 and Ntmbap Tulsiram v Badia Venhati, ingl ^ soW on the 23rd July 1879, and the sail 

2. L. R. 16 Bom. 6So, not followed. Clerk v. proceeds handed over to G. In the meantime, o 

Alexander. , I. D. R. 21 Calc. 200 the 28th February 1879, D, a judgment-credit. 

Hab Bhagat Bass Marwari v. Anandaram 0 f un der a money-decree, applied, for the a 
Marwarx. A U W. JN. LAV tachment and sale of the same immoveable pr< 

36. — Sale proceeds— P erfc y (excepting the houses) of bis judgmen 

Competing decree-holders — Purchase by permission debtor which had been previously attached und< 
of Court Where there are competing decree- (7 s decree for rent. On Who realization ofthe salt 

holders, who have applied for execution of proceeds, D applied, under s. 295 of Act X of 187 

their decrees, s. 294 of the Civil Procedure Code a rateable proportion of the assets realized b 

{Act X of 1877) must be taken as subject to the "“ c Property Jo .execution of 0 i ■ cl«cre* 

provision of & 295, so that the decree-holder, who HeM ; & was not entitled to such rateable, pre 

Jpie.been permitted under the former section to Potion of the assets, Maniklall v, Lahha, Mas 

the property in execution of his. own sma : * * . I. L. R» & Bom* 

must share the proceeds of the sale rateably 40. .Pauper suitr- 

with, such competing decree-holders, and will not Civil Procedure Cole, 1839 , s. 309 — . Prerogative < 
. set b off the purchase-money against the Crown. With a view to recover the amour 

the amount due to him on his decree, Shrxnivas of Court-fees which J would have had to pay had 1: 

v- Radharai , . I, I». R. 6 Bom. 570 | not been permitted to bring a suit, as "a panpe. 
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the Government caused certain property belong- 
ing to B, the defendant in such suit, who had been 
ordered by the decree in such suit to pay such 
amount, to be attached. This property was sub- 
sequently attached by the holder of a decree 
against B, which declared a lien on the property 
created by a bond. The property was sold in the 
execution of this decree. Held , that the Govern- 
ment was entitled to be paid first out of the pro- 
ceeds of such sale the amount of Court-fees J would 
have had to pay had he not been allowed to sue as 
a pauper, the principle that Government takes 
precedence of all other creditors not being liable 
to an exception in the case of lien-holders. The 
decision in Ganpat Putaya v. Collector of Kanara , 
L L. It. 1 Bom. 7, applied in this case. Collector 
■of Moradarad v. Muhammad Daim Khan 

I. L. R. 2 All. 196 

41. . — . — _ (1859, s. 271 )— Property sold 
■subject to mortgage. The proviso of s. 271 of Act 
VIII of 1859 was intended to apply to a case 
where the property is actually sold subject to a 
mortgage, and where the transaction is such 
that the purchaser is buying only the equity of 
redemption ; it did not apply to a case where there 
is merely the right by law in the mortgagee to 
enforce his mortgage against the purchaser. Fa- 
seer Bux v. Chutturdharee Chowdhry 

12 B. X,. R. 513 note : 14 W. R. 209 

Futeh Ali alias Nanna Meah v. Gregory 

6 W. R, Mis. 13 

Joy Chunder Ghose v. Ram Narain Poddar 

21 W. B. 43 

See Purmessuree Dossee v. Nobin Chunder 
Tarun . . . . 24 W. R. 305 

42. j Right of mort- 

gagee who has obtained money-decree to share in 
surplus proceeds. Where a mortgagee suing upon 
his bond obtains a money-decree without any de- 
claration of lien, he is in the same position as if he 
had not taken any mortgage at all ; and in taking 
out execution his claim to a rateable distribution of 
surplus sale-proceeds of attached property is found- 
ed upon s. 271 of the Civil Procedure Code, 1859. 
Radha Kant Roy v. Sadaeut Mahomed Khan 

21W.R. 86 

43. * — — — - — — — — Right of mort- 
gagee to take residue of sale-proceeds and retain his 
lien as mortgagee. Plaintiff in a suit on an instal- 
ment-bond on which he had obtained a money- 
decree, having asked for and obtained the residue 
of the sale-proceeds after all the judgment-credit- 
ors had been fully satisfied, was held not to have 
abandoned his right as mortgagee. Bolakee Lall 
v. Chowdhry Bungshee Singh 7 W. R. 309 

44. — — Execution of 

decree— Attachment by mortgagee— Surplus pro- 
ceeds. Pending a suit against A and N upon a bill 
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of exchange, A deposited with the plaintiff as se- 
curity for the amount due upon the bill, the title- 
deeds of property belonging jointly to N and him- 
self. The plaintiff subsequently got a decree for 
the amount due upon the bill. Thereafter one S, 
in execution of a decree, against A and V, attached 
certain property of theirs, including the mort- 
gaged property, and caused it to he sold ; and the 
surplus sale-proceeds, after satisfaction of S’s 
decree, were paid into Court to the credit of his 
suit. Intermediately between this attachment and 
sale, the plaintiff also attached under his decree 
on the bill of exchange the mortgaged and other 
property of A and N, and after the plaintiff’s 
attachment N ratified the equitable mortgage 
made by A. The sale under S’s attachment having 
taken place, the plaintiff sued A and N and the 
purchasers at such sale of the mortgaged property 
for foreclosure or sale thereof, and obtained a 
decree declaring that he had a good equitable 
mortgage of AV share in the joint property, and 
for an account and sale in default of payment ; 
and the plaintiff subsequently, on 26th May 1873, 
got an order under his decree upon the bill of ex- 
change for payment to him of the surplus sale- 
proceeds lodged in Court to the credit of S's suit, 
and for sale of certain of the properties, other than 
the mortgaged property, which he had attached. 
Under this order the money was paid out to the 
plaintiff, and the properties were advertised for 
sale. Macpherson, J ., having, on an application 
by A, set aside this order and directed that the 
plaintiff should refund into Court the money paid 
out to him, and that the sale should be stayed, the 
Court on appeal refused to set aside the order of 
the 26th May but made the plaintiff undertake 
to pay into Court the mortgage-money with ^in- 
terest if the same should he received by him from 
the defendants in the mortgage-suit. Bank oe 
Bengal v. Nundolall Doss . 14 B. L. R. 509 

45. — ■■ ; Satisfaction of 

mortgage-lien out of surplus proceeds. Where 
seven different properties belonging to the same 
mortgagor had been hypothecated to three different 
persons, and all of them sued,, upon their bonds: 
and obtained decrees which were 'followed by simul- 
taneous sales in execution : : — Held, that, as all the 
properties were sold at the instance of all ths 
mortgagees for the satisfaction of their decrees, 
and therefore of their respective mortgage-liens- 
and the decrees of the mortgagees should be satis- 
fied out of the entire sale-proceeds in the order in 
which the liens on the properties had been created. 
Gopee Sing v. Kisha Lall . 25 W. R. 187 

46. — Provisoes — Lis 

pendens — Sale subject to mortgage. ‘Where two 
mortgagees, in execution of their several decrees, 
attached the same property, of which a moiety 
without further specification was respectively mort- 
gaged to each of them, and subsequent to the 
attachments the property was sold in execution 
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of decree by, The cause of action given by the last 
paragraph but one of s. 295 of the Civil Proce- 
dure Code does not arise until the money has been 
actually paid over to the person who is alleged not fa 
be entitled to receive the same, and a suit brought 
by a person claiming to be entitled to be paid a 
share of sale-proceeds under that section, and to- 
recover the same from another to whom such sale- 
proceeds have been ordered to be paid, if brought, 
before they have been actually paid to such other 
person, is premature and should be dismissed. 
Every decree, by virtue of which money is payable- 
is to that extent a 4 4 decree for money’ 5 within the 
meaning of that term as used in s. 295, even though 
other relief may be granted by the decree ; and 
the holder of such decree is entitled to claim rate- 
able distribution of sale-proceeds with holders of 
decrees for money only under that section. There 
is nothing in s. 295 wiiich takes away the right 
from a mortgagee who has obtained a decree upon 
his mortgage to proceed against the property of 
his mortgagor other than that subject to his mort- 
gage. Thus the holder of a mortgage -decree which, 
directs that the amount be realized from the mort- 
gaged property and from the mortgagor personally 
is entitled to claim rateable distribution under 
that section, and is not in the first instance bound 
to proceed against his mortgage security and ex- 
haust that. A mortgagee who has obtained a 
decree on his mortgage is not restricted to proceed- 
ings in the first instance against his mortgage secu- 
rity before proceeding against other property of 
his mortgagor, but -when he sells any portion of the 
property, the subject of his mortgage, and pur- 
chases it himself, he is bound, before he can pro- 
ceed further against the mortgagor or claim rate- 
able distribution under s. 295, to prove that there 
is still a balance due to him, and that the property 
sold and purchased by him realized a fair amount,, 
—the mere fact of the property having been sold at 
auction not being alone sufficient to prove its 
value, — and this ought to be inquired into most 
carefully by the Court to which an application is 
made to further execute the decree or to share rate- 
ably under s. 295. Hart v, Tara Prasanna Mcr- 
kherji . . . I. X. R. II Calc. 718 

49 . — Mori gage — * 

First and second mortgagees — Sale of mortgaged 
p-operty in execution of decree of second mortgagee — 
Suit by first mortgagee for resale of property in exe- 
cution of Ms decree. On the 22nd March 1878 the 
first mortgagee of certain property obtained a de- 
cree enforcing his mortgage. On the 25th March 
,1878 the second mortgagee obtained a decree en- 
forcing his mortgage. Both decrees were made 
by the same Court On the 20th June 1878 the 
property was put up for salt in execution of the 
second mortgagee's decree. The first mortgagee 
subsequently brought a suit for a re-sale of the pro- 
perty in satisfaction of his decree. Held , that this 
was the only course open to him, and. he could not 
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of one of the decrees : — Held , that, notwithstanding 
the whole interest of the mortgagor was intended 
to be sold, the purchaser took one of the moieties 
subject to the lien of the unsatisfied mortgagee, 
and that omission or neglect on the part of the 
Court executing the decree to give specific direction 
as provided by cl. (b) of s. 295 of the Civil Procedure 
Code did not prejudice the rights of the unsatisfied 
mortgagee or discharge his incumbrance. Jano- 
ky Bulltjbh Sen v. Johiruddin Mahomed Abu 
Ali Soher Chowdhry X L. R. 10 Gale, 587 

47, — — Mortgage — 

Allowance of set-off of purchase-money against 
amount of decree — Suit, for share of sale-proceeds— 
Principle of distribution . In execution of a decree 
against M, the plaintiff attached and advertised 
for sale certain property in mouzah A. At that 
time there were pending proceedings in execution 
of two other decrees obtained against M by the 
first and second defendants respectively. These 
two decrees were obtained on a bond executed by 
M , by which an 8 annas share of mouzah A was 
hypothecated as collateral security ; and in exe- 
cution of these decrees the defendants brought to 
sale, and themselves purchased, not an S annas 
share only, but the whole of mouzah A, and were 
allowed by the Court to set off the purchase -money 
against the amounts due to them under their de- 
crees. At the same time, the plaintiff’s execu- 
tion case was struck off on 3rd July 1880. In a 
suit brought by the plaintiff under & 295 of the 
Civil Procedure Code for his share of the sale-pro- 
ceeds of mouzah A, in which the defendants con- 
tended that, a set-off having been allowed to the 
defendants, the plaintiff was not entitled to any 
rateable distribution, and that, if any rateable 
distribution were allowed, they were entitled to 
have an allowance made in respect of a mortgage 
which the plaintiff held in a 2 annas share of mouzah 
A, which they had. paid off subsequently to the 
transactions now in question : — Held, that the fact 
of the set-off being allowed in. exercise of the power 
given in s. 294 of the Code, instead of actual pay- 
ment into Court, did not alter the substantial 
nature of the transaction, so as to render the pur- 
chase-money less applicable to the satisfaction of 
the debts of other attaching creditors. Held, fur- 
ther, that the defendants were not entitled to de- 
duct the sum paid by them to clear off the plaintiff’s 
mortgage from the amount of the purchase-money 
before the Court could determine the amount rate- 
. ably distributable among the parties concerned. 
ItH !$&;•>■ Whether they 'were even entitled to 
reckon the amount so paid as one of the claims 

■ •ect of which, with others, a rateable distri- 
should be made. Tatontd $ Hordanund 
m -, v . Mathura Ladd Bhagat 
fcSi X. L. R. 12 Calc. 499 

48. Decree for 

• action — Mortgage-decree — Mart- 

ay ee purchasing under Ms own decree. Execution 
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Lave enforced satisfaction of Lis decree in accord- 
ance with the provisions of s. 295 of the Civil Pro- 
cedure Code, inasmuch as the provisions of the first 
and second provisos to that section refer only to 
sales in execution of simple money-decree whereas 
the property in question had been sold in execution 
•of a decree" ordering its sale, and the provisions of 
the third proviso relate to subsequent and not 
prior incumbrances. Jag at Narain Rai v. Dhun- 
dhby Rai . . . I. Ij. R. 5 All. 580 

See Gur Sahai v. Ram Dial . 7 N. W. 91 

50. Mortgage— 

.Sale by first mortgagee — Arrears of rent — Lien — 
Claim by puisne mortgagee on proceeds of sale. Cer- 
tain land was mortgaged to A with possession to 
-secure the repayment of a loan of R 2,000 and in- 
terest. It was stipulated in the deed that the 
interest on the debt should be paid out of the pro- 
fits and the balance paid to the mortgagors. By 
an agreement subsequently made it was arranged 
that the mortgagors should remain in possession 
and pay rent to A. A obtained a decree for R2,000 
and arrears of rent and costs, and for the sale of 
the land in satisfaction of the amount decreed. The 
land was sold for R2,855 in March 1881. In May 
1881 B, a, puisne mortgagee, applied to the Court 
for payment to him of R500 of this sum, alleging 
that A was entitled only to R2,000 and R280 costs, 
but not to arrears of rent, in preference to his claim 
as second mortgagee. The claim of B was rejected 
•on the 27th May 1881 and the whole amount paid 
•out to A. In February 1882 B (who had filed a 
suit on the 23rd March 1881) obtained a decree 
upon his mortgage. On the 23rd May 1884 B 
•sued to recover R510 paid to A on account of 
xent on the 27th May 1881. The lower Court dis- 
missed the suit on the grounds (i) that A was en- 
titled to treat the arrears of rent as interest, and 
(ii) that the suit was barred by limitation. Held , 
•on second appeal, that B was entitled to recover the 
■sum claimed. Sivarama v. Subramanya 

I. I*. R. 9 Mad. 57 

51. ; I — - — — The meaning of 

■s. 295 of the Civil Procedure Code is that, when 
immoveable property is sold in execution of decrees 
ordering its sale for the discharge of incumbrances, 
the sale-proceeds are to be applied in satisfaction of 
incumbrances according to their priority. Shaht 
Ram Shib Lal . I. D. R. 7 AIL 878 

52. — - — — Execution of 

decree - — Payment out of proceeds before confirma- 
tion of sale— Interest on purchase-money from date 
of sale to date of confirtnation—Civil Procedure 
Code , 1882, ss. 284 , 815. Although there is no 
•express provision in the Code laying down that a 
decree-holder may take out of Court the proceeds 
of an execution-sale before the date on which the 
sale is confirmed, yet s. 315 of the Code implies that 
this may be done. The Court, however, under spe- 
cial circumstances may refuse to pay over to the 
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decree-holder the purchase-money until the sale 
is confirmed, but in such case it should provide 
for due payment of interest on the money detained. 
Held , that, under the special circumstances of this 
case, the decree holder was not entitled to receive 
interest from his judgment-debtor from the date 
of the sale to the date on which the sale was con- 
firmed. Jogendro Nath Sircar v. Gobind 
Chunder Addi . I. D. R. 12 Calc. 252 

53. Execution-pro- 

ceedings — Rateable distribution — Application for 
further execution — Notice — Civil Procedure Code , 
1882, s. 622. A, and subsequently B, obtained 
decrees against X, in execution of which the same 
land was attached, and B obtained an order for 
rateable distribution. Neither decree was satis- 
fied. A then applied for attachment of other pro- 
perty, and the sale was fixed for 28th September. 
On 25th September B filed a petition for further 
attachment under ss. 250, 274, and also a petition 
for rateable distribution under s. 295 of the Code 
of Civil Procedure. The District Judge rejected 
the application for execution as being too late, 
and then the application under s. 295, because no 
application for execution was pending. Held, on 
appeal, that the petition for execution was wrongly 
rejected, but that the High Court could not, under 
s. 622 of the Code of Civil Procedure, revise the 
order rejecting the application under s. 295 for 
rateable distribution. The proper remedy was by 
a suit. Venkataraman v. Mahalingayyan 

I. Ii. R. 9 Mad. 508 

54. and s. 276— Claim to rateable 

distribution under s. 295 — Sale pending attachment, 
A claim under s. 295 of the Civil Procedure Code 
is not enforceable as an attachment against which 
an assignment is tendered void by the provisions of 
s. 276. Ganga Din v. Khushali , 1. L. JR. 7 All. 702, 
followed. Durga Churn Rai Chowdhry v. 
Monmohini Dasi . 1. 1*. R. 15 Calc. 771 

55. — and s. 294 — Suit for refund 

of rateable amount. M and C each obtained 
a decree against the same judgment-debtor and 
applied for execution. C, in execution of his 
decree, attached certain immoveable property, and, 
with the permission of the Court, purchased the 
same under s. 294 of the Code of Civil Procedure 
and set-ofi his purchase-money against the decree. 
M claimed that the proceeds of the sale to C should 
be rateably distributed under s. 295 of the Code, 
and that C should either elect to have the pro- 
perty resold or pay into Court the rateable propor- 
tion due to M. C objeeted to a re-sale or to pay. 
Held, that C might be compelled to refund the 
rateable amount due to AT by summary process in 
execution. Madden v Cbcappani 

I. D. R. 11 Mad. 358 

50. and ss. 235, 490— Applica- 

tion, for execution, necessity of, in order to share 
in distribution under s. 295 — Attachment before 
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judgment , effect of — Decree-holder with an attach- decree. The defendant abandoned bis claim 
ment before judgment , omission by, to apply for on the mortgage premises and attached other pro - 
execution under s. 235, effect of, on right to share in perty of the mortgagor. The plaintiff applied to* 
distribution. A decree-holder who has attached execute his . decree against the mortgage premises 
before judgment is not entitled to rank under s. 295 and the other property, but with regard to the latter 
of the Civil Procedure Code (Act XIV of 1882) as his application was rejected. The defendant hav~ 

an applicant in execution, and as such to obtain in ing brought to sale the property attached, the 

execution a rateable share of the property which plaintiff applied, under the Civil Procedure Code, 

he has attached, unless, subsequently, to his decree, s. 295, for rateable distribution which was ref used, 

he has applied for execution under s. 235 et seq. The plaintiff then brought to sale the mortgage* 

of the Civil Procedure Code. S. 490 of the Civil premises, which did not realize the amount of the 

Procedure Code does not by implication confer debt, and he now sued to recover the sum which 

xipon a decree-holder who has attached before judg- would have been payable to him under s. 295. 

ment the right to come in under s. 295 and share Held , that the plaintiff’s decree was a “decree for 

in the distribution of the property which he has money” within the meaning of s. 295, and that he 

attached. The effect of that section is merely to was entitled to recover the sum claimed. Per cu~ 

take away the necessity for a re-attachment of the riam. The property ought not to have been sold 

property. The attachment before judgment enures and the money paid to the defendant until the* 

and becomes an attachment in execution. Pallor- mortgaged property had been sold and had been 

Ji Shapurji v. Jordan . I. L. R. 12 Bom. 400 found insufficient to pay his debt. Kommachi 

5 7 « Decree fo * Kather v. Pakkar . I. L. R. 20 Mad. 107 

money ” — “Same judgment-debtor ” — Decree for 59 , — -Rateable distri- 

' enforcement of lien and against judgment-debtor per- bution— Assets realized in execution. A, B, and 

sonally— Decree-holder entitled to proceed against q held money-decrees against the same judgment- 

property or person as he may think fit. U held a debtor. A attached by a prohibitory order dated 
money-decree against B, P , and R, in execution December funds of the judgment-debtor in the* 
whereof he caused to be attached and sold certain bands of D. In January B attached in execution 

property belonging to B. D held a decree against the same funds. In February they were paid into* 

B, P, R and S, which, so far as P, B, and S were Court, and subsequently on the same day G attached 

concerned, was a decree for enforcement of hypo- them as money due in the custody of the Court, 

thecation by sale of the judgment-debtor’s pro- Held, that the funds should be rateably distributed 

perty, but which did not direct the sale of specific between A and B, and that G was not entitled to 

property belonging to B. An application by D, participate therein. Srinivasa Ayyangak t». 

under s. 295 of the Civil Procedure Code, for an Seetiiaramayyar . . I. L. R. 10 Mad. 72 

order enabling him to share rateably in the pro- 
ceeds of IPs execution was rejected. Held, that 00. — ~ Decree-holder , 

there being no question of fraud in the case, D was purchase by — Satisfaction pro tanto — Mortgagee 

entitled to enforce his decree in the first instance not trustee for mortgagor in sale-proceeds. A mort- 

against the property of B ; that his decree against gagee who has obtained a mortgage-decree, and 

B did not lose the character of a decree for money after obtaining permission to bid at the sale held 

under s. 295 of the Code, because it directed a sale in execution of such decree has become the pur- 

of the property of the other judgment-debtors ; chaser, does not stand in a fiduciary position to- - 

mcl that the fact that there were four judgment- wards his mortgagor. Hart v. Tam Prasanna 

debtors in D’$ decree and only three in U’s would Mukerji , I. L. B. 11 Calc. . 71S, distinguished, 

sot deprive I> of the right to share rateably. A mortgagee in such a position, therefore, is at 

Shumbhoo Hath Poddar v. Lucky Nath Dey , 1. L. liberty to take out further execution for any bal- 

U. 9 Gale. 920 , referred to. Deboki Nundun Sen anee of the amount decreed that may be left after 

t. Hart, L L. R. 12 Calc. 294; Jagut Nararn Pal deducting the price for which the mortgaged pro- 

r. Dhuwlhey Rai 9 1. L. R, 5 All 566 ; and Hart v. perty was sold, and is not bound to credit the jiulg- 

Vara Prasanna Mukerji , L L. R. 11 Calc. 718, ment-debtor with the real value of the property to 

listinguished. Delhi and London Bank v, be ascertained by the Court. Sheonath Doss v, 

^covenanted Service Bank, Bareilly Janki Prosad Singh • 1. L, R, 10 Calc. 182 * 

X,.Xu R. 10 All, 85. . 0 *^ _ Execution - — 

j ^ — — — . Rateable distri- Decree — Rateable distribution of proceeds of decree 

miion-^Deeree for money— Mortgage-decree. The — Power of Court to enquire into bond fides of the 

plaintiff and defendant, respectively, held suoees- decree-hold vs while distributing such proceeds - — 

live mortgages on the same land, ’ The defendant Practice, hi distributing the proceeds of execution 

>btained a decree on Ms mortgage against the land und *r s. 195 of the Civil Procedure Code (Act XIV 

in fe4pect of any unreaHzed balance against of 1882), the Court has power to enquire Into the 

he mortgagor, two months 1 ' time for redemption bond fides of the several decree-holders that apply 
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in question, and to decide it in the same manner 
as all other questions that arise in execution. The 
party aggrieved by such a decision is entitled, under 
the last clause of the section, to bring a regular 
suit to compel the successful judgment-debtor in 
execution to refund. In re Sunderdass , I. L, R. 
11 Calc . 42, followed. Chhaganlal v. Fazarali 
I. L. B. 13 Bom. 154 

02. — ’ Purchaser of 

decree against estate of a deceased ‘person by the 
legal representative of such deceased person— Right 
of such 'purchaser to participate in proceeds realized 
in execution of decree. H K was the holder of a 
decree in suit No, 65 7 of 1869 for R69,467 against 
the firm of H B & Co. and in execution thereof he 
attached a certain house belonging to the estate of 
one E j D, deceased, who had been a partner in that 
firm. A (the respondent) was the legal represen- 
tative of H j D. On the 9th November 1886 V pur- 
chased the decree from H K for R 18,000, which 
sum she obtained for the purpose as a loan from 
C P. & Co. As a security for this loan, she gave 
C P. & Co. a letter, dated the 9th November 1886, 
whereby she agreed to repay the loan out of the 
proceeds of the sale of the house which had been 
attached in execution of the decree which she had 
purchased. In the meantime another decree, viz., 
in suit No. 8 of 1870, had been obtained against the 
firm of B R <& Co., and had been, prior to the 9th 
November 1886, purchased by the appellant M, 
who had also, prior to the 9th November 1886, ap- 
plied for execution. On the 6th April ^ 1 887 the 
attached house was sold by the Sheriff, and re- 
alized R45,000. On the 5th September 1887 an 
order was made in Chambers that the Sheriff should 
divide rateably the moneys in his hands in suit 
No. 657 of 1869 between M and V. M appealed, 
and contended that by the transaction between V 
and II K the decree in suit No. 657 of 1869 had 
been extinguished as against the estate of H D., 
and that the said transaction amounted, in law 
and fact, to a purchase, on behalf of the estate of 
H D, of the property attached in the said suits or the 
proceeds thereof. Held, confirming the order 
appealed from, that V was entitled to a rateable 
proportion of the moneys in question. She was 
only liable under the decree held by the appel- 
lant M as the representative of H D. So far as 
she might have had property of her own, not de- 
rived from H D's estate available for the purchase 
of A IPs decree, she stood in the same position as a 
third party who might have purchased H IP s 
share of the proceeds before they were realized. 
The purchase of H IPs share with her own money 
could not perjudice M any more than if an entire 
stranger had purchased. The fact that she borrowed 
the money and gave the share as a security to the 
lender did not affect the question. If the money 
did not come from H Us estate, it could not matter 
whether it came directly from V\s pocket or from 
another person at her request. If the money was 
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derived from a source having no connexion, directly 
or indirectly, with the estate indebted, there is no 
distinction, in principle, between the represen- 
tative of the indebted estate and a stranger. 
Muotiohakdas Jaikis Ojedas v. Vizbal 

I. L. R. 13 Bom. 171 

03. Effect of ■ vest- 

ing order in insolvency. A debtor against whom 
several decrees have been passed filed his petition 
in the Insolvent Court at Madras, and the usual 
vesting order was made. One of the decree-hold- 
ers had already attached property of the insolvent, 
and had obtained an order for sale in a District 
Court, and another decree-holder now applied 
to the same Court in execution of his decrees, for 
the attachment of other property and for rateable 
distribution of the proceeds of sale to be held in 
execution of the attachment already made. The 
District Judge held that the vesting order was a 
bar to both these applications. Held , that the 
order rejecting the application for rateable distri- 
bution was wrong, and that the High Court had 
power to set it aside on revision under s. 622 of 
the Civil Procedure Code. Viraraghava v, 
Pabasurama . . I. L. R. 15 Mad. 372, 

04. „ — — — — and s. 270 — Attachment before 
judgment of fund in hands of third party —Decree 
afterwards obtained — Assignment by judgment-debtor 
of fund subsequently to the attachment— Creditors 
attaching the fund subsequent to. the assignment— Fund 
by consent paid over to Sheriff by third party — Rela- 
tive claims of assignee of fund and subsequently attach- 
ing creditors — Assets realized by sale or otherwise in 
execution — - Misdescription , in order of attachment, of 
property attached . On the 8th July 1890 the plaintiff 
brought a suit 382 of 1890 against G for R2,237, and 
on 18th July obtained an attachment before judg- 
ment of certain money belonging to G in the hands 
of the B., B. and C. I. Railway Company. On the 5th 
August 1900 W got a decree in the suit for R2,00S, 
with interest and costs, and on the 13th August 1890 
applied for execution. On the 24th September 

1890 G made an assignment in favour of bis attor- 
neys, Messrs. Wa&ia and Ghancly, of the fund be- 
longing to him (expressed to be R7,8I8) in the 
hands of the Railway Company, subject to the 
attachment levied on the same by W. This as- 
signment was intended to secure costs incurred by 
Messrs. Wadia and Ghandy as attorneys for the 
defendant. Notice of this assignment was at 
once given to the Railway Company. In February 

1891 the Bank of Bengal attached the sum of 
R7,818 in the hands of the Railway Company, 
in execution of a decree obtained by the Bank 
against G in suit 190 of 1890, and subsequently 
other creditors of G who had obtained judgment 
against him, applied for execution and obtained 
attachments on the sum in question. On the 26th 
May 1891, under a consent order in suit 382 of 
1890, the Railway Company paid over to the 
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Sheriff of Bombay the sum of R8, 084-1-0, which was 
the amount admitted by the Company to be due 
, to G, after making all just deductions. It was 
contended by Messrs. Wadi a and Ghandy that, 
under the above assignment, they were entitled 
to the fund assigned to them, subject only to the 
claim of the plaintiff, who had, at the date of as- 
signment, already attached the same fund, and 
that subsequent attaching creditors had no claim 
to the said fund. Held, that the fund in question 
must be regarded as “ assets realized by sale, or 
otherwise, in execution of a decree” within the 
meaning of s. 295 of the Civil Procedure Code. 
Held , also, that, under the provision of s. 295, the 
claims of the subsequent execution-creditors were 
* 11 claims enforceable under the attachment of the 
plaintiff within the meaning of s. 276 of the Civil 
Procedure Code,*’ and that the assignment to Messrs. 
Wadia and Ghandy was void, as well against the 
claims of the creditors of G, who applied for exe- 
cution before the 26th May 1891, as against those 
of the plaintiff to the fund in the hands of the 
Sheriff of Bombay. Held, further, that, the attach- 
ment was not limited merely to such portion of the 
fund as covered the amount of the decree, but was 
a valid attachment in the form in which it was 
made, namely, on the whole fund in the hands of 
the Railwaj 5, Company. It was argued that the 
attachment was actually made only on R 6,000, 
and that it did not therefore include the whole fund 
which was of larger amount. Held, that the mis- 
description in the order of attachment was a mere 
falsa demonsfratio and that the entire sum in the 
hands of the Railway Company was attached. 
The description of the property must be reasonably 
accurate, under the circumstances, and such as 
with reasonable, .certainty identifies the property. 
If it is such, it ought to be held sufficient. Sorabji 
Edulji Wabden v . Govind Ramji 

I. X. R. 16 Bom. 91 

65, — — r — - — — — Same judgment- 

debtor— Sale of lands under attachment — Disposal 
of amount realized — Rateable distribution. A father 
and son having mortgaged certain villages, the 
mortgagee obtained against both mortgagors a 
decree for the amount due, which was transmitted 
for execution to a District Court. The villages were 
subsequently, by order of the District Court, 
attached, and plaintiff, as receiver representing 
the mortgagee, then obtained an order that the 
tillages under attachment should be sold free from 
the mortgage, and that plaintiff should have the 
same rights against the proceeds of sale as he, ae 
such receiver, had against the property to be sold. 
Borne of the villages were sold accordingly and the 
amount realized paid into the District Court. The 
defendant, who had obtained a separate decree 
against the son alone, (the father having meanwhile 
died) in the same District (hurt, applied lor, and 
was granted, a rateable distribution of the moneys 
realized by the sale of the villages attached and 
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sold as aforesaid, towards satisfaction of his decree. 
On plaintiff bringing a suit for the recovery of the 
amount so obtained by defendant from the Dis- 
trict Court: — Held (i) that the judgment-debtor 
against whom plaintiff and defendant held decrees 
was the same within the meaning of s. 295 of the 
Code of Civil Procedure, it being immaterial that 
in plaintiff’s suit there had been a co-defendant 
against whom the decree might have been separate- 
ly executed ; and (ii) that the order for sale of the 
villages under attachment was illegal and invalid 
in so far as it gave plaintiff the same rights against 
the proceeds of sale as he had by virtue of the 
mortgage against the property to be sold. Grant 
v. Subbam ani am . . . I. X. R. 22 Mai. 241 

66. ~ Proceeds of sale 

how applicable — Priority of holder of unregistered 
mortgage to holder of money-decree — Transfer of 
Property Act {IV of 1882), s. 97. The plaintiff 
held a mortgage of certain land belonging to the 
first defendant. The mortgage was not registered. 
The second defendant M was a mortgagee of the 
same land under a mortgage which was subse- 
quent in date, but was duly registered. M. obtain- 
ed a decree upon this latter mortgage, and applied 
in execution for sale, of the land. The plaintiff 
intervened, but his claim was rejected on the 
ground that M's mortgage was registered and had 
priority to his mortgage, which was not registered. 
The land was sold by auction to R (defendant No. 
4) and the proceeds of the sale were partly applied 
in satisfaction of M's claim, and a further sum of 
R164 was paid to one S (defendant No. 3) who had 
obtained a money-decree against the mortgagor 
(defendant No. I). A balance of R 103-8- 11 was 
paid into Court, and subsequently re toned to 
defendant No. 1 (the mortgagor). The plaintiff 
now sued for payment of his mortgage-debt out 
of the proceeds of sale or from the defendants. The 
lower Court held that S could not be called upon 
to refund the money which had been paid to him 
out of the proceeds, and that the plaintiff had a 
cause of action only against the mortgagor (de- 
fendant No. 1) not merely for the balance of Rl03- 
8-11, but for the whole of his claim. On appeal to 
the High Court : — Held, that the claim of the plaint- 
iff in virtue of his mortgage, although unregistered 
was prior to that of 8 under his money-decree. 
The plaintiff’s earlier mortgage was postponed to 
that of M, because it was not registered, but the 
plaintiff had the right of a second mortgagee over 
the balance in virtue of his mortgage. The pro- 
ceeds of the sale, after satisfying the first incum- 
brancer (M), became pajrable first to the other in* 
cumhrancers, if any, and then to the mortgagor 
(defendant No. 1). S could only take any balance 
that remained subject to the equitable right of the 
plaintiff. Padmanabh Bombshenvi v . Khemu 
■Komar Naik . „ I. X. R* 18 Bom. 084. 

87. — — - Civil Procedure 

Code, s. 295 — Execution of decree — Rateable disiri* 
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button of assets — Hindu law — Joint Hindu family — > 
Effect of attachment of joint family 'property in keep- 
ing alive the remedy of the decree-holder. A decree- 
holder who held a decree against one member of a 
joint Hindu family consisting of two brothers, in 
execution of his decree attached his judgment- 
debtor’s interest in a portion of the joint family 
property. Subsequently to the attachment, but 
before sale, the judgment-debtor died. Upon the 
rights and interests of the judgment-debtor in 
attached property being brought to sale, certain 
persons who held decrees against the same judg- 
ment-debtor or his representatives, but had not 
attached any of the joint family property in his 
life time, applied under s. 295 of the Code of Civil 
Procedure to be allowed to share rateably in the 
assets realized by the sale. Their applications 
were granted, but on appeal, in a suit by the decree- 
holder who had attached in the lifetime of the 
judgment-debtor it was held that the attachment 
enured only for the benefit of the decree-holder 
who had made it, and that the non-attaching decree- 
holders were not entitled by virtue of s. 295 of the 
Code to share in the assets realized by sale under 
such attachment. Suraj Bansi Koer v. Sheo Pro- 
shad Singh , L. R. 6 I. A. 88 ; Deendyal Lai v. 
Jugdeep Narain Singh, L. R. 4 2. A. 247 ; Manildal 
Venilal v. Lakha , I. L. B. 4 Bom. 429 ; Gangadin 
v. Kushali, I. L. B. 7 All. 702 ; and Gurlingapa 
v. Nandaph , I. L. B. 21 Bom. 797 , referred to. 
Sorahji Ediilji Warden v. Govind Bamji , 1. L. B. 
16 Bom. 91, distinguished. Bithal Das v. Nand 
Kishore (1900) . . I. L. R. 28 All. 106 

08, „ Mortgage — 

Priority, relinquishment of — Civil Procedure Code 
(Act X of 1877), s. 296 — Suit for refund of money 
so distributed-— Order in a suit — Limitation Act 
(XV of 1S77 ), Sch. II, Art. 13. An order for dis- 
tribution under s. 295, Civil Procedure Code, is an 
order in a suit, and as such is excluded from the 
operation of Art. 13 of Sch. II to the Limitation 
Act. The scheme of s. 295, Civil Procedure Code, 
is rather to enable the Judge as a matter of ad- 
ministration to distribute the price according to 
what seem at the time to be the rights of the parties, 
and does not import a conclusive adjudication 
on those rights, which may be re-adjusted subse- 
quently by a suit. A suit for refund of money paid 
to the defendant under an order of Court made 
under s. 295, Civil Procedure Code, on the ground 
that the plaintiff was entitled to it in preference to 
the defendant, is not a suit to set aside the order of 
distribution, and does not come within the Limita- 
tion Act, Sch, II, Art. 15. Vishnu Bhikaji Phadke 
v. Achut Jagannath Qhate, 1. L. R. 15 Bom . 
438, approved. On 4th May 1883, certain villages 
were mortgaged to S for R 15,000. On 30th June 
1883, the same were mortgaged to P for R 7,000. 
On 3rd November 1883, a fresh bond was executed 
in favour of S for R 20,000, which, by its terms, 
kept alive the bond of 4th May 1883. S sued one the 


SALE IN EXECUTION OF DECBEE— 

contd. 

14. DISTRIBUTION OF SALE-PROCEEDS — 

' contd. .. 

bond of November 1883, only, and not on the 
bond of May 1883, and obtained a decree on the 
bond of November. P also brought a suit on his 
bond of June 1883, and obtained a decree. Held, 
that the mere suing on the bond of November did 
not amount to relinquishment by S of his rights 
under the bond of 4th May 1883. There was no 
necessity for S to sue on the bond of May in order 
to obtain a sale for the whole of their debt. Shan- 
kar Sabup v . Lala Phtjl Chand (1901) 

I. L. B. 23 All. 813 

s.e. L. R. 28 I. A. 203 
5 C. W. N. 648 

69. . Civil Procedure 

Code (XIV of 1882), s. 295— Rateable distribution 
under several decrees— Decrees must be against same 
judgment-deb tor — Decree against judgment-debtor — 
Subsequent decrees against Ms legal representative 
and his estate. Mohoniraj obtained a money-decree 
against one Bhau Babaji, who died shortly after- 
wards. His son Kashinath, as his legal represen- 
tative, was then placed on the record, and the pro- 
perty of the deceased judgment-debtor Bhau Babaji 
was then attached and sold in execution. Mean- 
time the applicant, Gobind Abaji, had obtained a 
decree against 4 4 Bhau Babaji, deceased, by his son 
Kashinath, and against the estate of Bhau Babaji, 
deceased;” and he applied under s. 295 of the 
Civil Procedure Code (XIV of 1882) to share rate- 
ably in the proceeds of the sale held in execution 
of the other decree. Held, that the application 
should be refused. Under s. 295 the money- 
decrees in respect of which rateable distribution 
is given must be against the same judgment-debtor. 
In this case one decree was against Bhau Babaji 
and the other against his son Kashinath. 
The fact that the latter decree was expressed to be 
made against 44 Bhau Babaji, deceased, by his son 
Kashinath” made no difference. One decree was 
against Bhau Babaji himself ; the other was 
against his legal representative. The fact that 
the second decree was also 4 4 against the deceased 
estate ’ 5 did not make Bhau Babaji r a judgment- 
debtor under the decree in a suit commenced 
after his death. The practice hitherto prevailing 
in the mofussil of making a dead man 4 4 by his 
heir ” a party to a suit is erroneous, and should 
be discontinued. Govind Abaji Jakhadi v. 
Mohoniraj Vina yak Jakhadi (1901) 

I. L, R. 25 Bom. 494 

70. i Civil Procedure 

Code (Act XIV of 1882), ss. 285, 295-— Execution of 
decree — Rateable division of proceeds of execution- 
sale— Property attached in execution of decrees of 
several Courts — Attachment before judgment — Court 
of superior grade — Appeal — Revision#! jurisdiction. 
When property has been sold in execution of 
decrees in a Munsiff’s Court, and, prior to the re- 
alisation of assets by sale, a decree-holder in the 
Subordinate Judge’s Court, who attached the 
same property before judgment, applies to the 




DIGEST OF CASES. 


( 11378 ) 


( 11377 ) 



DIGEST OF CASES. 


( 11379 ) 


SA DE IN EXECUTION OP DECREE 

contd. 

14. DISTRIBUTION OF SALE PROCEEDS— 
concld. 

Court was appealable as an order under s. 244 of 
the Code of Civil Procedure. Badri Naratnv. Jai 
■Kishen Das , 1. L. R. 16 All 483, and Amor Chandra 
Banerjee v. Guru Prosunno M ulcer) ee, L L. U. wi 
■Calc. 488, referred to. Tameeshae Peasad ^ 
Thaktje Peasad (1903) X- D. 

Decree attached 

hytwo persons— Sale, by one attaching creditor- 
Devosit to set aside sale— Title to deposit. Defend- 
ant No- 1 obtained two decrees against defend- 
ant No 2; plaintiffs also obtained a decree 
against defendant No. 2, who had obtained a decree 
® ;« 0 + a third person. Defendant No. 1 attached 
that decree and was substituted for defendant 
No 2 on the 16th July 1904; plaintiffs also at- 
tached that decree and were substituted in place 
of defendant No. 2 on the 18th November 1904. 
Then at the instance of defendant No. 1 (in execu- 
tion of the attached decree) properties were sold 
.and the sale was set aside by a deposit under 
I 310A of the Civil Procedure Code. Held, that 
upon the terms of s. 310A of the Civil Procedure 
(Aide, both plaintiffs and defendant No. 1 were 
-entitled to the money deposited. Ueehdba Nath 
•Sahu * Habi Das Mukhebjbe (1908) 


chaser or of any other person, and sue for them or 
their value without reference to anything which 
has taken place in the execution-proceedings. 
Shiboo Narain Singh v. Mtjdden Ally. Nata- 
bar Nandi v. Kali Dass Pali. 

I. !». R. 7 Calc. 608: 9 C. L. R. 8 

4 _ Property of co- sharers 

wrongly seized and sold.— Suit to recover shares. 
Where, under colour of buying A’s rights and in- 
terests soli in execution, the purchaser usurps the 
shares of Ah partners, they need not sue to- reverse 
the sale, but merely to recover their shares, nor are 
they hound to sue to establish their right as part 
owners of the land within the time allowed for 
actions to set aside sales in execution. Athuboo- 
nissI' Rughoonath Banerjee^ ^ 322 

GXTNGA NABAIN BeHUTTA V. COLLECTOB OF 

Midnapobe . . . • 6W.Ji.4i 

5 ^ Go-sharer , suit 

ly — Suit for damages for sale against decree-holder. 
The defendant, in execution of a decree against A, 
c np.rtnin moveable property, which was 


15. WRONGFUL SALES. 

Wrongful attachment in 

i~ Attachment under warrant issued by 
party is not liable to damages in respect 
Went made under a warrant issued by 
Raj Belltjb Gope v . i ssan^C ] ^^deb 

Wrongful attachment 

f decree-holder and purchaser to refund to 
caused by sale of property wrongly seized 
In execution of a decree against a ;udg- 
yc, his right, title, and interest m an 
vis sold. In a suit by a third party 
e decree-holder and the purchaser foi 
f the elephaut or its value, on the ground 
slephant was his property, and not the 
of the judgment-debtor : Held, that 
5 -holder, as well as the purchaser, was 
make good the loss caused by such 
stai Peas ad Bose v. Bjeachand Mahtj 
5 B. Xj. R. Ap. 71 : 14 W. R. 120 
iuBJAH Bibee v. Sabiuttjlla. 


Rayuob v. 


5 NT. W. 211 

S. — Goods - wrongly sold in 
execution.— Suit by owner. A person whose goo s 
.are illegally sold under an execution does not lose 
his right to them, although he may have claimed 
them unsuccessfully in the o se f t » n -I )r f 0 P®® d 3- 
He may follow them into the hands of the pur- 
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EXECUTION OF DECBEE — SALE IN EXECUTION OF DECBEE— 

contd . . 

iONGFUL SALE S — concld. 16. INVALID SALES-ctm^. 

iable to be attaclied in execution of a {b) Death of Judgment-debtor before Sale: 

id. m 1880, it appeared that the decree — contd. 

against the judgment-debtor as the property to be attached, and then ceased to- 

, Malabar tarwad, and that it was for prosecute the execution-proceedings. The second 

d for purposes binding on the tarwad. mortgagee then obtained a decree for sale of the pro- 

bition deed had been come to between perty, caused it to be attached, and put up for sale 

of the tarwad under which the pro- and purchased it himself. The first mortgagee 

had been allotted to the plamtift. then applied for sale and the property was put up- 

e state of things when the debt was f or sa le and purchased by him. After the order 

ast be looked to, and at that time the f or this sale was made, and before it took place, 

j competent to bind all the members the judgment-debtor died, and the sale took place- 

61? Any subsequent arrangement m without his legal representatives being made part- 

mid not affect their obligation to the j eg to the execution-proceedings. Per Oldfield,. 

was not a party to it. The plamtiti s J, ? that the sale to the first mortgagee was not void 

refore was liable notwithstanding the because the judgment-debtor had died before it 

Cisenan Nam blab. v. Krishnan Nair took place, and it took place without his legal 

I, L. Ft, IS Mad, note representatives being made parties to the execu- 

tion-proceedings, inasmuch as the provisions of 
16. INVALID SALES. s. 368 of Civil Procedure Code were not applicable 

„ n to the case of the death of a judgment-debtor, and 

of Decree-holder before Sale. there was nothing in s. 234, even if that section is- 

— Effect of decree-holder’s applicable to a case where the judgment-debtor 

blidity of sale — Civil Procedure Code , dies while execution is proceeding and' after sale of 

366 ■ — Order confirming sale. A judg- his property has been ordered, to imply that the 

applied; that an execution-sale of pro- sale is absolutely void if no legal representative 

tag to him should be set aside, as the has[ been brought on the record. JDulari v. Mohan 

was dead when such sale took place, Singh, I. L. 11. 3 All. 759, and Gulabdas v, Laksh - 

e was in consequence invalid. This man Narhar. , 1. L. B. 8 Bern. 221 , referred to. 

as disposed of by the Court executing Per Straight, «/., that there was no legal obliga- 

the presence of the judgment-debtor tion on the first mortgagee to resort to the proce- 

haser. The Court held that the fact dure of s. 234 of the Civil Procedure Code, since the- 

having taken place after the decree- sale to the second mortgagee had passed to him the- 

h ’was no ground for setting it aside, rights and interests of the judgment-debtor, and 

d such application and made an order the legal representatives of the judgment-debtor 

ieh sale. Held 'per Pearson, J., that had none of his property in their hands ; and there- 
in for execution of the decree abated ! is no provision in the Code of Civil Procedure 
of the decree-holder, not having been j which required the first mortgagee to make the 
y his legal representative, and such 1 second mortgagee a party to the proceedings in 
ler the circumstances improper and execution of the former's decree and the fatter 

the order confirming it should be set could not have successfully objected to the sale in 

Sfankie, J ., that such sale was not execution of that decree, and therefore that sale 
ason of the decree-holder’s death be- was not voided by the death of the judgment- 
dace. The order confirming it, how- debtor antecedent to its taking place. Stow ell v. 
upper, and should be reversed, and the Ajubhia Nath * ■ . I. L. B. 6 All* 255- 

jo remanded to be dealt ; with under 3 . Death of judgment-debtor 

5 of ss. and 366 of Act X of 187 1 , after attachment, but before sale in exeeu- 
executmg the decree should have pro- tion — Subsequent sale without legal representative of 

those sections. l er Oldfield, J , judgment-dibtor being made a party-— Effect of such 

r, J., that the death of the decree- omission on validity of sale — Civil Procedure Code , 

to such sale did not remdc^it void. ^ 2 $4, 811 . & 234 of the Civil Procedure Code 

s of ss. 36o and 366 of Act X of . 1877 applies only to cases where, after the death of the 

s adapted to execution-proceedings judgment-debtor, the decree-holder seeks to bring 
had been mibhshecl and conducted to property which was of the judgment- 

debtor in his lifetime, and which was not at the 
time of his death under attachment, at the suit of 
the decree-holder. It does not apply to cases 
where the judgment-debtor dies after attachment, 
but before sale* An attachment would abate on 
the death of the judgment-debtor , 1 and, his. 
death would not render' it necessary for the decree- 
holder to take any steps 'to keep in force an attach**' 
ment of property made in the judgment-debtor’s 


{6); 1 ®EATH OF JUDGMENT-DEBTOR BEFORE SALE. 

2. Effect of judgment-debtors 

death on validity of sale — Sale to mortgagee — ■ 
Civil Procedure Code, 2832 , as. 234 , 368. The first 
mortgagee of certain immoveable property ob- 
tained'^ decree for the -sal© o! the property, catsed 
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SAXE IN EXECUTION OE DECREE — 

contd. 

16. INVALID SALES — contd. 

(b) Death of Judgment-debtor before Sale 
— ccntd. 

lifetime. Property under attachment must be con- 
sidered as in the custody of the law. There is no 
provision in the Civil Procedure Code, requiring 
notice to be given personally to a judgment-debtor 
or his legal representative of a sale of property 
under attachment. If the legal representative is 
damnified by the sale, his remedy is by application 
under s. 311 of the Code. So held by the Full 
Bench (Mahmood, dissenting). Where, subse- 
quently to the attachment of immoveable property 
in execution of a simple money-decree, the judg- 
ment-debtor died, and the property was then sold 
without making the legal representatives of the 
judgment-debtor parties to the sale -proceedings : — 
Held, by the Full Bench (Mahmood, J., dissenting), 
that the sale was regular and valid notwithstand- 
ing such omission. Ramasami Ayyangar v. Bhagi - 
rathiammcil , I. L. R. 6 Mad. 80, dissented from. 
Held by Mahmood, J., that on the principal of audi 
alteram partem, and because the rules provided by 
the Civil Procedure Code for suits should, under 
s. 647, be applied to execution-proceedings those 
proceedings including and terminating in the sale), 
the omission to make the legal representatives of 
the judgment-debtor parties to the sale-proceedings 
was an irregularity ; but that such irregularity 
would not invalidate the sale without proof of sub- 
stantial injury within the meaning of s. 311 ; and 
that, as in the present case no such substantial 
injury was either alleged or proved, the sale was 
valid. Sheo Prasad v. Hira Lal 

I. X. R. 12 All. 440 

4. Sale without legal repre- 

sentative of judgment-debtor being made a 
party — Effect of such omission on validity of sale 
— Civil Procedure Code, 1882, s$. 311 and 316 — 
Right of redemption- — Absence of substantial injury. 
T obtained a decree against one 8, and in execution 
attached certain land which 8 had previously mort- 
gaged to K. On the 11th June 1S77 a warrant for 
sale was issued followed by the usual proclamation. 
8 died on the 27th September 1877, and a few days 
afterwards, viz., on the 3rd October 1877, the sale 
took place without any notice being given to D 
who was the heir and legal representative of 8, 
who, however, came to know of it shortly after. 
T, the decree-holder, purchased the land at the 
sale, and in 1883 sold it to A, who redeemed the 
mortgage from K and took possession. In 1889 
D, as heir and legal representative of 8, brought 
this suit claiming to redeem the mortgage. She 
made K (original mortgagee) and A (the purchaser) 
parties to the suit. She contended that the sale in 
execution was bad, having taken place after the 
death of the judgment-debtor and without his legal 
representative having been placed on the record. 
Held, that the plaintiff was not entitled to redeem. 
Per Jabdine, J. — As no “ substantial injury 51 was 
alleged to have resulted by reason of the plaintiff 


SAXE IN EXECUTION OE DECREE — 

contd. 

•16. INVALID SALES — contd. 

[b) Death of Judgment-debtob before Sale 
— contd . 

not having been brought on the record of the exe- 
cution-proceedings immediately on the death of the 
judgment-debtor and before the sale took place, the 
purchaser acquired a valid title under s. 316 of the 
Code of Civil Procedure. Per Banade, J . — The 
omission to join the name of the representative of 
the deceased judgment-debtor as a party to the 
record was a material irregularity and a serious 
defect in the title of the auction-purchaser. But 
this irregularity did not vitiate the sale under 
the special circumstances of the present case, viz., 
that the plaintiff had taken no step to set aside the 
sale, although she came to know of the sale within 
a few days after it took place ; that there was no 
fraud or mala fides on the part of the judgment- 
creditor ; that the sale had not resulted in any sub- 
stantial injury to the plaintiff ; and that the auc- 
tion-purchaser and his assignee had been in adverse 
possession for more than twelve years. Aba bin 
Khesaji v. Dhondu Bai I. X. R. 19 Bom. 276 

5. — r Omission to bring in repre- 

sentatives of deceased judgment-debtor — - 
Civil Procedure Code, 1882, s. 341 — Irregularity- 
Absence of a guardian “ ad litem ” for minor — 
Adult judgment-debtor described as minor. In a 
mortgage-decree M was one of the judgment- 
debtors, and the guardian ad litem of two of the 
other judgment-debtors, viz., J, her minor daughter,, 
and K, another person, wrongly described as a 
minor. After the decree was made absolute, pro- 
ceedings were taken in execution, but upon pay- 
ment of a part of the decretal amount the sale was* 
stayed. M then died, and, although her heirs were 
some of the other judgment -debtors, no one was 
brought on the record as her representative, and 
no one appointed guardian ad litem either for J or 
K. Upon a fresh application for sale in which tho 
parties were described as in the decree, the sale 
was held. An application under s. 311 of the Civil 
Procedure Code (1882) was then made on behalf of 
J and K to set aside the sale. Held, that the omis- 
sion to bring in the representatives of the deceased 
judgment-debtor did not vitiate the sale. Sheo 
Prasad v. Hira Lal, I. L. R. 12 All. 440 ; Aba v. 
Dhondu Rai, I. L. R. 19 Bom . 276, referred to. 
Krishnayya v. TJnnessa Begum, I. L. R. 15 Mad. 
399 , not followed. Romeshurry Dasi v. JD-urga Pass 
Chatter jee, 7 C. L. R. 85, distinguished. Held, also, 
that neither the absence of a guardian ad litem for 
J nor the description of K as a minor affected 
the validity of the proceedings. Taqui Jan v. 
Obaulvlla, L L. R. 21 Calc. 866, referred to. Net 
Lall Sahoo v. Kareem Bun 

I. X. R. 23 Calc. 686 

6. Death of judgment-debtor 

after proclamation and before sale — Non- 
joinder of legal representatives — Application to set 
aside sale— Civil Procedure Code, 1882, ss. 234, 
311. An order for the sale of a debt of R70,00(> 
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‘BADE IK* EXECUTION OF DECREE — SALE m EXECUTION OF DECREE— 

canid. ■ contd, 

16. INVALID SALES — contd. 16 . INVALID SALES — contd. 

(b) Death of Judgment-debtor before Sale (5) Death of Judgment-debtor before Sale 
— contd. — conoid . 

(previously attached) owing by H and W to the Earran, C.J., and Larsons, J., who differed in 

judgment-debtor was made in execution in two opinions, Farran, C.J., holding that the sale- 

decrees, and on 4th May 1895 a sale proclamation proceedings were not absolutely null and void by 

for 20th idem was issued. On the 11th May the reason of the want of notice of execution to the 

judgment-debtor died leaving a will, of which W representatives, but they were valid until set aside 

was one of the executors. W brought these cir- by a suit brought for that purpose, which suit had 

<cumstances to the notice of the Court stating that never been brought, and that the plaintiffs had 

the executors would proceed to apply for probate therefore lost their right to redeem, and Parsons, 

and asking for an adjournment of the sale. The being of opinion that the sale was null and void, 

adjournment was refused and the sale proceeded, and therefore that the plaintiffs were entitled to 

and the decree-holders, who had previously agreed succeed. The case was then referred to three other 

with H and W to sell the debt to them for the Judges of the Court. Held, by Candy and Jardine, 

amount of the purchase-money, purchased the JJ. 9 that even assuming that the execution-pro - 

debt for R3O,0OO, the estate of the judgment- ceedings and sale had conveyed an absolute title to 

debtor being unrepresented. . The Administrator- the purchaser, the present suit, which was brought 

General, to whom the administration of the estate within twelve years of the sale, did in effect chal- 

of the judgment-debtor was afterwards transferred, lenge the sale, and that the plaintiffs were therefore 

applied to be brought on to the record and to have entitled to redeem. Held, by Ranade, J., that in 

the sale set aside. Held, that the sale was vitiated respect of the plaintiffs who were not parties, the 

by the omission to bring the legal representative sale-proceedings were invalid and null, and with- 

of the judgment-debtor on to the record, and should out jurisdiction ; that the auction-purchaser ac- 
he set aside on the application of the Adminis- quired no rights under his certificate of sale as 

trator-General, no separate suit being necessary for against these legal representatives, and that as 

the purpose. Shea Prasad v. Hira Lai , L L . B. 21 against them he could only claim title by adverse 

All. 440 , dissented from. Groves v. Adminis- possession not falling short of twelve years. As 

trator-General of Madras the present suit was admittedly brought within 

I. L. R, 22 Mad. 119 that period, it was maintainable. Erava v. 

7. Death of judgment-debtor Sidbamappa Pasare . I. L. R. 21 Bom. 424 

after decree, but before execution— Legal re- Held, by the Privy Council on appeal (reversing 
presentatives not made parties to proceedings — Sale the decision of the High Court).— An ..execution- 

in execution without notice to legal representatives sale cannot be treated as nullity if the Court which 

under s. 248 of Civil Procedure Gode-— Notice given sells has jurisdiction to do so ; and it cannot be 

to wrong persons— Title of purchaser— Bight of set < aside as irregular without an issue raised for 

redemption— Limitation— Civil Procedure Code that purpose and investigation made with the 

\1877), 88. 234 , 248 , and 311 . On the 28th March judgment-creditor as a party thereto, nor under 

1877 N mortgaged certain property to the defend- s * of the Code of Civil Procedure and art. 12 (a) 

ant. On the 27th June 1877 one H obtained a of the Limitation Act, 1877, after one year from 
money-decree against N, but before it could be the date thereof. An executive Court does not 

executed, N died leaving all his property to his lose jurisdiction to sell because it serves notice on 

daughters, the plaintiffs. ' On the 22nd November person who does not represent the deceased 

1878 H applied for execution against N, deceased. judgment- debtor, and afterwards erroneously de- 

by his heir and nephew B. B appeared and stated ! cides that who does. Such decision is valid unless 
that he was not the heir, but that the heirs of N ! set R^ide in due course of law. Malkarjun bin 
vvere his daughters, the plaintiffs. The plaintiffs, J Shldramappa Pasare v> Narhari bin Shidabfa 
io waver, were not made narties to the execution- ! L. R. 27 I, A, 216 


( c ) Fraud. 

8. A pplic&ti on of ss. 250, V-2 57',' 

Civil Froeo&ur© Cod©, 1859 (1882, ss, SIX, 
812) — Application to set aside sale, Ss. 258 
and 257, Act VIII of 1859, did not apply to a 
suit in which fraud is imputed vitiating the sale in 
toto . Umbika Churn Chuckerbutty o, Dwarka 
Nath Ghose . ; : , y . ' jj. w - iBN 

Yiksingaffa bin Baslingaffa *0. Sadashxvappa 
Affa Golxhandx 1 ,,, ' * 7 Bom. JL’ <X 74 

9. — Application to set aside 

sal© — Irregularity — Failure to from fraud— Civi 
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SAX.B IN EXECUTION OF BE GHEE — 

contd. 

16. 'INVALID SALE, —contd. 

(c) Fraud — contd. 

Procedure Code, 1859, s. 256. Where the facts 
-connected with, an execution -sale fell far short of 
-establishing fraud, and merely amounted to irre- 
gularity resulting in detriment to the judgment- 
debtor, his remedy was held to lie in an application 
under s. 256 of Act VIII of 1859 to set aside the 
•sale. Gobind Singh v. Munno Bam Doss 

19 W. Ft. 4X4 

10. . — — - Civil Procedure 

'Code, 1859 , ss. 256 , 251 — -Suit to set aside sale after 
failure of application. A plaintiff was not de- 
barred by reason of the failure of an application 
under ss. 256 and 257, Act VIII of 1859, from suing 
to set aside a sale on the allegation of fraud in con- 
nection with the irregularities first complained of, 
•such fraud forming a distinct cause of action. 
Nund Lall Doss v. Delawur Ali 

11 W. It. 244 

( Contra ) Gobind Singh v. Munno Bam Doss. 

19 W. R. 414 

11. - Suit to set aside sale — 

Sufficiency of proof— Irregularity, proof of want of. 
In a suit to set aside an execution-sale on the 
ground of fraud, it is not sufficient for a Court to 
find that the mode of making the attachment and 
proclamation was according toTaw, but it is neces- 
sary to consider the surrounding circumstances. 
■Choonee Sahoo v. Munnoo Lall 

14 W. R. 325 

12. Civil Procedure 

Code, 1882, s. 311 — Ground for setting aside sale 
•< or otherwise — Effect of fraud to which auction-pur- 
chaser is no party. A judgment-debtor cannot have 
■a Court-sale set aside on the ground of fraud in the 
■absence of proof that the auction-purchaser was a 
party to the fraud, and that the fraud, came to the 
judgment-debtor’s knowledge subsequent to the 
■confirmation of the sale. Abbubaker Saheb v. 
Mohidin Saheb . . I. L. R. 20 Mad. 10 

13. Rights of bond 

fide auction-purchasers. When no fraud has been 
alleged, a sale in execution cannot be set aside as 
regards the auction-purchaser, whether the order 
■of Court under which it took place was legal or not. 
Even if the decree in execution of which, the sale 
took place were a collusive one, the rights of the 
auction-purchaser would not be affected if he was 
no party to the fraud, and there would be no 
ground for setting aside the sale. Mahomed 
Kuzulbash Khan v. Mahomed Shah 

12 H| R. 48 

14. — Suit for money 

secured by the mortgage of immoveable property situ- 
ate partly in the family domains of the Maharajah 
of Benares — Fraudulent representation by decree- 
holder — Sale of decree enforcing hypothecation of 
immoveable property. A suit was instituted in the 
Court of the Subordinate Judge of Benares for 


SAX1E IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES — contd. 

• (c) Fraud — contd. 

money secured by the mortgage of immoveable 
property situate. within the limits of the district of 
Benares, and of immoveable property situate with- 
in the limits of the family domains of the Maha- 
rajah of Benares. The Subordinate Judge had 
not jurisdiction to proceed with this suit in so far 
as it related to the latter property, and he was 
authorized to proceed with it, under the provisions 
s. 13 of Act VIII of 1859, by the High Court in 
concurrence with the Board of Revenue. He 
accordingly proceeded with the suit, and on the 
18th November 1874 gave the plaintiffs a decree 
for the recovery of the money claimed by the sale 
of the mortgaged property. With a view to bring 
the mortgaged property situate within the limits of 
the family domains of the Maharajah of Benares to 
j sale, this decree was sent for execution to the 
Subordinate Judge at Kondh, within whose juris- 
diction such property v r as situate ; and such pro- 
perty was sold in the execution of this decree on 
the 29th August and the 4th September 1877. 
Subsequently the defendants in the present suit, 
who held decrees for money against II, one of the 
plaintiffs in the suit abovementioned, applied to 
the Subordinate Judge of Benares for the attach- 
ment and sale of H's interest in the decree above- 
mentioned, falsely representing that the sales in 
execution of that decree of the 29th August and 
4th September 1877 had been set aside. Such in- 
terest was accordingly put up for sale on the 29th 
May 1878 at Benares by the Subordinate Judge of 
Benares, and was purchased by the plaintiffs in 
the present suit, who were induced to purchase by 
such false representation. The plaintiffs in the 
present suit claimed the avoidance of the sale of 
the 29th May 1878 and the refund of the purchase- 
money, on the ground that they were induced to 
purchase by such false representation, and on the 
ground that the sale of the interest of H in the 
decree of the 18th November 1874, being of the 
nature of immoveable property situate within the 
limits of the family domains of the Maharajah of 
Benares, could not legally be sold at Benares by 
the Benares Court. Held, that such false repre- 
sentation must he held to constitute in law such 
fraud as vitiated the sale of the 29th May 1878. 
Also that the Benares Court acted ultra vires in 
selling at Benares an interest in immoveable pro- 
perty situate within the family domains of the 
Maharajah of Benares. Raghu Nath Doss v. 

I K ark an Mal . . I, L, R. 3 All. 588 

: 15. — __ — — ^ ; Communication 

made to judgment-debtor by intending mortgagee and 
! purchaser to prevent him attending sale. Where, in 
an application to set aside the sale, it w as alleged 
i that the auction-purchaser who held a ^mortgage 
upon some of the property sold told the judgment- 
debtor that it was not necessary for him to go to 
the place where the sale was held because he, the 
auction-purchaser, would release the property from 

: ■ ■'.$> I ' . 
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SAM IN EXECUTION OF DECREE^-- 

contd. 

16. INVALID SALES— co»a 
(c) Fraud — concld. 

attempt is made to substantiate the allegation, 
Bojoni Kant Bagchi v. H ossa in U ddin Ahmed y 
4 C . IV. N. 538 , discussed and explained. Nava 
Kumar Boy v. Golam Chunder Dey, I. L. JR. 18> 
Calc. 422 ; Abhoya Dossi v. Pudmo Luckun Mondol,. 

I. L. B. 22 Calc. 802, and Daivanayagam Filial v. 
Bangasami Aiyar, 1. L. B . 19 Mad. 29, followed. 
Umakanta Roy v. Dino Nath Sanyal (1900) 

I. L. B. 28 Calc. 4 ; 
s.c, 5 C, W. N. 124 

18, ■ ■ Execution-sale, 

application to set aside — Fraud — Irregularity — 
Code of Civil Procedure (Act XIV of 1882), ss. 244, 
294 and 311 — Purchase by the decree-holder benami 
at a price less than that at which the decree-holder was 
permitted to bid— Limitation Act (XF of 1877), Sch. 

II, Art. 178. The purchase of property at an exe- 

cution sale by the decree-holder, in the name of 
another person, at a price less than that at which 
the decree-holder obtained permission to bid for the 
said property, constitutes fraud which would vitiate 
the sale. Mahomed Gazee Choudhry v. Bam Lull 
Sen, I. L. B. 10 Calc. 757, referred to. Art. 178,. 
Sch. II, of the Limitation Act, would govern such 
a case. Srimati Sarat Kumari Debt v. Nimas 
Churn Dey Sircar 1900 . 5 C. W. NT. 285 

19, Application to 

set aside sale on the ground of fraud — Previous suit 
with similar object dismissed — Procedure — Estoppel . 
S. 144 (c) of the Civil Procedure Code governs a 
case in which a person seeks to set aside an auction* 
sale on the ground of fraud and on the ground that 
the decree-holder himself held a mortgage on the 
property brought to sale. This plea had been 
urged successfully by the appellant in a regular 
suit brought by the present respondent, but the 
former now pleaded that the remedy should be by 
suit and not by execution-proceedings. Per 
Airman, J . — The appellant cannot be allowed to 
go behind the issue decided in the course of the 
previous litigation, Gaya Prasad Misr v. Ran- 
dhir Singh (1906) . I. L. R. 28 Ail. 881 

20, Application to 

set aside sale — Limitation — Fraud — Onus of proof — 
What to prove exactly — Limitation Act ( X V of 1877), 
s. 18. When a suit or application is, on the face of 
it, barred by limitation, it is for the plaintiff or 
applicant to satisfy the Court of circumstances 
which would prevent the statute from having its 
ordinary effect In the case of an application for 
setting aside a sale in execution, where the peti- 
tioner relied upon the provisions of a. 18 of the 
Limitation Act, 1877 : — Held, that it ww incum- 
bent upon him to show that not only had he no 
knowledge of the sale until some date within three 
years of his application, but that he was kept from 
that knowledge in 1 the manner and by the "act of 
the persons specified in that section. PtfRNA 
Chandra Manual v. Anukul Biswas (1909) 

L L* n. 36 Calc, 854 


SALE IN EXECUTION* OF DECREE— 

contd. 

16. INVALID SALES — contd. 

(c) Fraud — contd. 

the mortgage-lien -.—Held, that the facts, even if 
proved, would not constitute fraud entitling the 
judgment-debtor to have the sale set aside. 
Rojoni Kant Bagchi v . Hossein Uddin Ahmed 

4 C. W. NT. 538 

10. — — Gift in fraud of 

creditors — Subsequent sale by creditors in execution 
of subject-matter of gift — Purchase at execution-sale 
for inadequate price by means of fraud — Suit by 
donee to set aside sale for fraud— Bescission when 
granted. In June 1875, A being in pecuniary diffi- 
culties executed a deed of gift of ail his property 
in favour of his wife and minor sons, the plaintiffs. 
B, one of his then existing creditors, subsequently 
obtained a decree against him, and in execution 
sold part of the said property. At the sale the 
first defendant by means of false representation 
became the purchaser at an inadequate price. In 
July 1879 A applied to have the sale set aside on 
the ground of the fraud of the first defendant, but 
his application was rejected. In 1884, the plaintiffs 
by their next friend sued to set aside the sale, 
contending that at the date of B’s decree the 
property was theirs by virtue of the deed of gift of 
June 1875, and further that the sale was void by 
reason of the defendant’s fraud. Held, rejecting 
the plaintiffs’ claim, that the plaintiffs could not 
be allowed to set up their deed of gift as against 
the proceedings in execution under which the de- 
fendant acquired his title as purchaser. That gift 
was made to them by A when he was in pecuniary 
difficulties, and included all A *3 property. It was 
therefore void as against, his then existing creditors, 
of whom B was one. B was therefore entitled to 
sell the property in execution of his decree. Held, 
also, that the plaintiffs were not entitled to set 
aside the sale on the ground of fraud, and that the 
only remedy, if any, open to them was a suit for 
damages. The gift by A in 1875 was made to his 
wife as well as to the plaintiffs (his sons), and it 
gave them the property as tenants-m -common. 
The plaintiffs were therefore only owners of their 
respective .shares, and were not entitled to have the 
sale set aside in toio. This, however, was what 
they sued for in their plaint. A 7 s wife could not 
now' join in rescinding the sale, as she must have 
known in 1879 of the fraud, her husband having 
immediately after the sale endeavoured to set 
aside the sale on that ground. A transaction can- 
not generally be rescinded unless the party seeking 
it m able to rescind it in toio , except where the 
transaction is severable. Hormusji v. Cowasji 

I. L. R* 13 Bom. 297 

I IT* — — — Code of Civil Pro - 

cedure [Act XIV of 1882), ss. 244, 311 , 312, 588— 
Allegation of fraud in application tor selling aside 
sale. No second appeal lies from an order setting 
aside a sale under a 312 of the Code of Civil Pro" 
cedure, although . an allegation of fraud is made in 
the application for setting aside the sale, when no 
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SALE IN EXECUTION OF DECREE— 

contd . 

16. INVALID SALES — contd. 

(d) Execution-proceedings struck oef. 

21. - Effect on validity of sale — 

Reng. Beg. XX of 1795— Title of purchaser. Re- 
gulation XX of 1795 directed that, when any Court 
•of civil judicature should have occasion to sell 
lands in execution of a decree, it should transmit a 
•copy thereof to the Board of Revenue, which was 
with all practicable despatch to cause the lands to 
be disposed of at the presidency, or in the district 
in which the lands were situated, as they might 
•deem most advantageous to the proprietor. In 
1843 a copy of a decree was transmitted for exe- 
cution to the Board of Revenue in compliance with 
the regulation, but no sale was then effected. 
Afterwards two other futile attempts to sell the 
lands under the decree were made, and then the 
decree-holder sold the lands to a third party upon 
whose application the decree was executed by the 
sale of the lands of the judgment-debtor under it 
by order of the Court, and without any further 
recourse to the Revenue Board. Previous to such 
sale, the proceedings had been taken off the file, 
.and the number of villages, owing to some inac- 
curacy, was differently stated in the later order, 
and the total sum was increased by adding the 
interest which had accrued due between the two 
orders. Held, that the purchaser at the sale ac- 
quired a good title ; for it would be contrary to 
general principles, and a senseless addition to all 
the vexations of delay in the course of procedure, 
to hold that when for any reason, satisfactory or 
not, the execution of a final decree in a suit fails 
or is set aside and the proceedings as regards that 
•execution are taken off the file, the whole suit is 
discontinued thereby, and the further proceedings 
for the same purpose werd^to be considered as taken 
in a new suit. Nor was it true in any material 
sense that either the properties to be sold or the 
sums to be recovered were different ; and the prin- 
cipal object of the regulation being the security of 
public revenues, that object had been fully an- 
swered by the communication to the Commissioner 
in 1843, and the proceedings which were taken 
by him upon it. Mohesh . Narain Singh v. 
Kishnanttnd Misses „ ^ „ 

Marsh. 592 : 2 Ind. Jur. O. S. 1 
9 Moo. I. A. 324 
5W.E. P, 0.7 

(e) Decrees afterwards reversed. 

22. — — Title of pur- 

chaser. If a sale takes place in execution of a 
decree in force and valid at the time of sale, the 
property in the thing sold passes to the purchaser. 

Per Norman, J.—If the decree or judgment be 

.afterwards reversed, the reversal does not affect 
the validity of the sale or the title of the purchaser. 
•Chunder Kant Stjrmah v. Bissesur Surmah 
‘Chuckerbutty . . 7 W, R. 312 

Pyazooddeen Bhooya v . Shumstjnnissa Bee- 
see . 12 W. R. 508 

Bjsharee Lat.t. v. Rajah Ram 6 N, W. 291 


SALE IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES— con^. 

(e) Decrees afterwards reversed — contd . 

23. — — — Reversal of por- 

tion of decree relating to costs — Sale in execution for 
costs. A sale in execution of a decree for cost is not 
cancelled when that part of the decree which 
made the plaintiff answerable for the costs is set 
aside. Pearee Monee Dossee v. Corrector op 
Beerbhoom . .... 8 W. R. 300 

24. ______ Sale made after 

order for postponement. Held, that an auction- sale 
which was made bond fide under the authority of 
an order which at the time of the sale was not in 
force, but had been superseded by a subsequent- 
order postponing the sale, was made without 
jurisdiction and was null and void. FoujdAR 
Khan v. Bainee Doobey . . 3 Agra 398 

25. Sale pending 

appeal — Decree reversed on appeal — Bight of judg- 
ment-debtor. S, having obtained a decree against 
M and another, brought to sale and purchased his 
property pending appeal. The decree having been 
reversed : — Held that M was entitled to the re- 
storation of his property, and not merely to the 
proceeds of the sale. Sadasivayyar v. Muttu 
Sabapathi Chetti . . I. L. R. 5 Mad. 106 

See Lati Kooer*^. Sobadra Kooer 

I. L. R. 3 Calc. 720 :2 C.L, R. 75 

Nagindas Devchand v. Natha Pitambar, 

10 Bom. 297 


26, 


Reversal of decree 


. — - — — 

on appeal before confirmation of sale — Pur- 
chaser, right of. Plaintiff’s title to certain land in 
dispute was derived from the purchaser at a Court’s 
sale, under a decree which was reversed on appeal 
subsequently to the sale before it had been con- 
firmed. Held, that the Court which had made the 
decree ceased, from the moment of the reversal, to 
have jurisdiction to take any further steps to exe- 
cute the decree. Though the Court, when it 
confirmed the sale, was probably not informed that 
its decree had been reversed, and the purchaser 
was probably ignorant of it, yet the act of the Court 
in completing the sale was none the less without 
jurisdiction, and, being without jurisdiction, could 
confer no title. If a decree be reversed after a sale 
under it has become absolute, and a certificate has 
been granted to the purchaser, the title of the pur- 
chaser is not affected by the pversal of the decree. 
A purchaser is bound to satisfy himself as to the 
jurisdiction of a Court to order a sale, and this 
obligation continues until the sale is completed. 
Before he applies to the Court to confirm the sale 
and grant him a certificate, the purchaser ought to 
ascertain that the decree under which the sale was 
ordered is still in existence. Basappa v. Dundaya 
I, L. R. 2 Bom. 540 

Sale in execution 


27. 


pending appeal from decree — Application for 
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E IH EXECUTION OF DEOBEE— - | SALE IK EXECUTION OF DECBEE — 

contd, 

16, INVALID SALES — contd. 16. INVALID SALES — contd. 

Decrees afterwards reversed — contd, ! ( e ) Decrees afterwards reversed contd . 

nation of sale after reversal of decree — Court not i of property That order was subsequently set 
tent to grant confirmaiiorL-Cml Procedure aslde - . In a s y tby the judgment-debtor to recover 

«. 312. Where a sale in execution of a P<~on of the property from the auobon- 

S has taken place pending an appeal, and the Purchaser by setting aside the sale -.-field, that the 

» has subsequently been reversed, the Court orde !, dl f e .f mg , had f he ? f f, de “ ( ? e ;. 

ting the decree cannot, after such reversal, and th f plamtifiE was not entitled to the relief 

confirmation of the sale. Basappa bin c ] ai “ ed ; T m7; Vq 

opa AM v. Dundaya bin Shivlingaya,!. L. R. A - £■ 56 • {° W - * Ui > fol!o T we T d * *1™ & 

Z 540, referred to. Mro Chand u. Mtjkta «■ Singh . . I. h. E 11 Calc. 362. 

u> I. L. B. 10 All. S3 32. Ex parte decree 

D _ 7 _ ^ the validity of which is impeached— N otice to pur - 

— - - - ~~ RemMy of chasers. In a suit by S in his own right as well as- 

s aggrieved— Suit for reversal of sale, When on belialf of his minor brother, to cancel an execu- 

perty is sold m execution of a_ decree which tion-sale held in execution of an ex parte decree, to* 

een in force at the time of sale, but which was cance l the said decree and two bonds entered into 

aally set aside on appeal, the remedy of the b y members of their family during the plaintiffs*’ 

aggrieved is by a suit for the reversal of the minority, and to recover possession of a share in 

md not by a suit for the recovery of damages the ancestral property which had been sold, it was- 

-he loss sustained. Aknxjndo Churder found that the advances of money for which the* 

RJEE Shubhul Chukdra Debea bonds were executed were made without proper 

A ±Lay oA4; inquiries as to the necessity for the loan, and that 

— — — Might to recover the minors were not properly represented in the- 

A sale in execution of a decree, made while suit in which the ex parte decree was obtained, 

leeree is under review, cannot stand if the Held, that the mortgage-bonds under such cireum- 

is subsequently reversed. The party dis- stances were invalid against the plaintiffs, and that 

sed under the decree is entitled to recover it would he carrying presumption too far to say' 

nd with mesne profits. Bhoolloo v. Bam- that a decree so obtained must be taken to be valid- 

sr Mookerjee . * W. B. 1804, 129 as against the minors, Held f th.a>t the auction -pur- 

_ , i 0 recover chasers could not protect themselves by relying on 

-Return of purchase-money. A had sued t] ? e .decree and execution-sale after having received, 
others for possession of two mouzahs with distinct notice that the mother of the plaintiffs- 

profits and obtained a joint decree against challenged the validity of the whole proceedings, 

in the absence of R. In execution A was Jungee Lall v. Sham Lall Misser 
to put up the righ|| and interest of R in *20* 

h G when R applied®or a re -trial under Act Where no such notice has been given, the sale 
>£ 1859, s. 119. The petition was rejected would continue valid. Ram Jewun Lall v. Sham 
.e property sold, the decree-holders becoming Lall Misser .... 20 W. B. 123* 

f f- B appealed, ami the High Court S8 ... Effect of reversal 

led the case to the Judge who, after mves- of decree saZe in exmdion _ s “ u to ‘ bmd fide 

n set aside the ez parte - decree and revived ^ rcUser , nol a party to the decree, dMngiM' 

t, holding, after ie- trial, that R had no mfer- from sale to decree-holder. A sale having duly taken 

! he P^ uza if 1! i place in execution of a decree in force at the time* 

■im of A. The latter appealed and the High cannot afterwards bo set aside as against a bond 

decided that R had been m possession of parc haser, not a party to the decree, on the* 

b liable for the mesne profits. ground that, on further proceedings, the decree 

1 Brought a suit for possession of a share of g as beon> subsequently to the sale, reversed by 

ouzah which had been sold m execution. m Appellate Court. A suit was brought by a judg- 

.hat the plaintiff could, not m justice seek to ment-debtor to set aside sale of his property in 

? Property from the defendants without execut i on 0 f the decree against him in force at the- 

l* 0 « tl f m t ? e A d l bt whlcb hc * wed them > time of the sales, but afterwards so modified, a* 

nch fonued part of the consideration-money. m resu lt of an appea j to Hcr Majesty in Council, 

IE Bovjo Nath Bershad v. Jodha. that, as it finally stooddt would have been satisfied 

'Qfyzi ' dlfi bf iMd w . B. 4Io without the. sales ' , 

— - Suit for posses- He sued both those who were purchasers at some- 

mction-pw'ckmer hy setting aside sale of the sales, being also holders of the decree , to* 

(Act X of 1877)> s. 244 . In satisfy which the sales took place, and those! who- 

ion of a decree certain property was sold in were "bond frdo purchasers at other sales, under the 

under s. 244 of the Civil Pro- same decree, who were no parties to lit Held, that, * 

Code, and purchased by a person not a party as against the latter purchasers, whose position 

suits who subsequently obtained possession was different from that of the decree-holding. 
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16. INVALID SALES — contd, 


16. INVALID SALES— conid. 


(/) Decree found to have seek satisfies. 

88. Purchase by one 

of several judgment-debtors — Full Bench ruling. 
Where a decree was purchased by one of the judg- 
ment-debtors and afterwards executed and pro- 
perty of the other judgment-debtor sold in execu- 
tion of the decree, and it was eventually held by a. 
Full Bench in the case that the purchase of the 
decree by one of the debtors was a satisfaction of 
the decree '.—Held, in a suit against the execution- 
purchaser to have the sale declared invalid, that 
the sale must be set aside. Digamburee Debia v. 
Eshan Chunder Sein . . 15 W. R. 372. 

37. — -.Order for sale and 

sale in execution under a decree 'previously satisfied. 
An order for sale and a sale under such order are- 
ultra vires and nullities if the decree which is ordered 
to be executed has been satisfied by payment into- 
Court of the decretal money before the order is 
made. Chunni v. Lala Ram I. L. R. 16 All. 5 

38. — - Sale in execution. 

of decree already satisfied— Bond fide purchaser at 
such sale — Bight of such purchaser. Where a person, 
a stranger to the proceedings, purchases property" 
bond fide at an auction-sale held in execution of a 
decree, the sale to him cannot be set aside on the 
ground that the decree had already been satisfied 
out of the Court at the time the sale was held. 
Bewa Mahlon v. Bam Kishen, I. L. B. Id Gale. 18 r 
L. R. 13 I. A. 106 , and Mothura Mohun Ghose v. 
AJchoy Kumar Mitter, 1. L. B . 15 Calc. 557, followed. 
Yellappa v. Ramchandra I. R. R. 21 Bom. 483 

39. — — — — — - — — Mortgage decree , 

sale in execution of — Purchase by a third party while ■ 
the decree and the order for sale are valid- — Effect on 
sale of reversal of ex parte decree — Bight of redemp- 
tion of mortgagor. A mortgagor is not entitled to 
redeem the property which was purchased by a 
third party at a sale held in execution of an ex parte 
mortgage-decree and confirmed whilst the ex parte 
decree was still in force, though the said decree 
was set aside and subsequently re-affirmed after* 
trial. Mukhoda Dassi v. Gopal Chunder Dutta 

I. I*. R. 28 Calc. 734 

Mukhoda Dasi v. Hem Chun deb Bhattachar” 
jee . . 3 C. W. NT. 760 

See Zainulabdin Khan v. Muhammad Ashgar 
Ali Khan. 

I. L. R. 10 All. 166 : Ii, R 15 I. A. 12 

40. — t Civil Procedure- 

Code, 1877, s. 246 — Execution of cross-decrees — 
Power of Court executing decree — Bond fide pur- 
chaser — Presumption of validity of order for sale. 
If a Court ordering a sale in execution of a decree- 
has jurisdiction, a purchaser of the property sold 
is not bound to inquire into the correctness of the 
order for execution any more than into the correct- 
ness of the judgment upon which the execution 

" " 


(e) Decrees afterwards reversed — concld. 

purchasers, the suit must be dismissed. Zain-tjl- 
Abdin Khan v. Muhammad Asghar Ali Kiian 

I. D. R. 10 All. 166 
It. R. 15 I. A. 12 

34. — - — — - Civil Procedure 

Code , 1882, ss. 108 , 244, and 314 — Sale in execu- 
tion of an ex parte decree and purchase by the decree- 
holder — Confirmation of the sale — Subsequent setting 
aside of the ex parte decree — Application by a sub- 
sequent purchaser in execution of another decree to 
set aside the sale on the ground that the ex parte 
decree had been set aside. Certain immoveable pro- 
perties were sold in execution of an ex j.arte decree 
and were purchased by the decree-holder himself. 
Aiter the confirmation of the sale, the decree was 
set aside under s. 108 of the Civil Procedure Code 
at the instance of some of the defendants in the 
original suit. On an application under s. 244 of 
the Civil Procedure Code having been made by a 
prior purchaser of the said properties in execution 
of another decree, to set aside the sale held in exe- 
cution of the ex parte decree, the defence was that 
the application could not come under s. 244 of the 
Civil Procedure Code, and that the sale could not 
beset aside, as it had been confirmed. Held, that 
the case was one under s. 244 of the Civil Procedure 
Code ; and that the ex parte decree having been 
set aside, the sale could not stand, inasmuch as. 
the decree-holder himself was the purchaser. 
Doyamoyi Dasi v. Sarat Chunder Mozoomdar, 
I.L.B . 25 Calc. 175 ; Beni Persad Koeri v. Lakhi 
Bai , 3 C. W. N. 6 ; Durga Charan Mandal v. 
Kali Prasanno SarJcar, I. L. B. 26 Calc. 727 ; 
Nawah Zainul-abdin Khan v. Mohammed Asghar 
Ali, L. B. 15 I. A. 12 : /. L. B. 10 All 166 ; and 
Mina Kumar i Bibee v. Jagat Satkvni Bibee , I. L. B. 
10 Calc. 220, referred to. Set Umedmal v. Srinatii 
Roy . . . 1. 1*. B. 27 Calc. 810 

4 C. W. IN. 692 


: 95. • — — — - — - . 1 Purchase , by 

decree-holder — Effect of reversal of decree upon sale 
in execution — Civil Procedure Code {Act XIV of 
1882), s. 244. A obtained a decree against B for 
rent. B appealed and questioned only the rate of 
rent. Pending the appeal, A took out execution, 
sold B*s property and purchased it himself. Sub- 
sequently B’s appeal was allowed and the decree 
was modified, and he applied to set aside the sale 
under s. 244 of the Civil Procedure Code. Held, 
that, inasmuch as the Appellate Court set aside 
the decree and made a new decree in lieu of the 
decree passed by the first Court, the sale having 
taken place in execution of the decree, which was 
set aside by the Appellate Court, could not stand. 
Zainul-abdin Khan v. Muhammad Asghar All 
Khan, I . L. B. 10 All. 166 : L. B. 15 1. A. 12, and 
Set Umedmal v. Srinath Boy, I . L. B. 27 Calc. 810, 
referred to. Chandan Singh v. Ramdeni Singh 
(1904) . . . I. Xi. R. 31 Calc. 499 


Notwithstanding anything in s. 246 of the* 
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IN* EXECUTION* OE DEC BEE- 


16. INVALID SALES — contd. 


(/) Decree found to have been satisfied — contd. (/) Decree found to 

Code of Civil Procedure, he is not bound to inquire of Rewa Mahlon v. 

whether the judgment-debtor holds a cross-decree I. A. 106 : I. L. R. h 

<of higher amount against the decree-holder any not be set aside. Su 

more than he is to inquire, in an ordinary case, aside if it were shown 

whether the decree, under which execution has diction to execute th 

issued, has been satisfied or not. These are ques- remained an unsatisfic 

tions to be determined by the Court issuing exe- was concerned, and c? 

notion. Where property, sold in execution of a compromise not havin 

valid decree, under the order of a competent Court, the Court had jurisdic 

was purchased bond- fide and for fair value: — Held , v. Sharup Ohand Mt 

that the mere existence of a cross-decree for a higher commented on. Held 

amount in favour of the judgment-debtor, without proceedings could no 

.any question of fraud, would not support a suit by although instituted b 

the latter against the purchaser to set aside the thority to institute tl 

sale. Rewa Mahton v. Ram Kishen Singh the name of the dec 

I. X. It. 14 Gale. 18 Court nor the auction 

Xu It. 13 I. A. 108 that the application 
behalf. 

4L - — — - — — Title of auction - Akho 

purchaser — Purchaser whether bound to enquire into 
the validity of the order under which the sale takes 
place. Where under a decree upon a mortgage the 
.sale of certain property is ordered, and such pro- 43 
nerfcv is sold at auction in pursuance of such order. 


(y) Decrees against wrong Persons. 

■ — — • Right to have sale 

set aside where decree was against wrong person as 
representatives-— Subsequent claim by proper repre- 
sentative — Estoppel — Quiescence. One 8 died in- 
debted to the second defendant, M. On his death 
his widow, T, became his heir, as he left neither son 
nor brother surviving. In 1878 M brought a suit 
to enforce payment of the debt due by the deceased 
S, and he made B, the mother of S, defendant in 
the suit, omitting T altogether. On 30th August 
1878 M obtained an ex parte decree, and on the 
26th July 1880 the house of 8, then in the posses- 
sion of B, was sold in execution, and the first de- 
fendant, R, purchased it. On 6th September 1880 
the sale was confirmed, and on 26th November 
1880 R was put into possession. On the 10th of 
December 1880 one 8 presented a petition on 
behalf, as he alleged, of the plain tiff T, the widow of 
Mon has not been entered , effect of , on rights of in - S t to set aside the sale. He did not produce any 

nocent purchaser — Adjustment of decree without certi - authority from her, and his application was rejected 

tying. In 1881 R obtained a decree against M for on the 14th June 1881. On the 31st October 1878 
possession of certain property with costs. Sub- T adopted the plaintiff B under an authority, as 
sequently a compromise of the questions at issue she alleged, of her deceased husband S. In 1881 
-in the suit was come to between R and M, one of T filed the present suit on behalf of her adopted 

the terms of which was that R gave up his claim to son, B, to set aside the sale and to recover the 

costs. Satisfaction of the decree was not entered house. Held , that the plaintiff was entitled to 

up in Court. In 1884 K, purporting to be acting have the sale set aside and to recover possession of 

-on behalf of R , but without his knowledge or sane- the house. The estate was vested in T as legal 

lion, applied for execution of the decree for costs representative of her deceased husband. Had . T 

and in the execution-proceedings which followed a wilfully put forward B as the representative of 8 

•eiire of 'M in &"tank was sold and purchased by A. so as to deceive and mislead *M/; then, no doubt,; 
^;/f$ferenpcm brought a suit against A, R, K, and she might be held bound by the decree obtained 

to : set aside the sale, alleging that the whole by the latter against B. Her mere quiescence, 

of the execution-proceedings had been taken with- while M wilfully sued the wrong person, could not 

outhf 1 fp iq him, and had been fraudulently taken affect her legal rights, or deprive her adopted son, 1 
by the defendants in collusion with one another in the plaintiff 2?, of his rights. He could not be 

order to deprive him of his share in the tank. It bound by a suit and sale to which ho was not a party 

was found that A'# purchase was an innocent one either in person or by representation. Baswantapa 

jsmd imt&mted . EM, upon the authority Shidapa a Ranu ILE9 Bom. 80 
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SAKE IN EXEGUTIOH OF DECREE — 

contd. 

16. INVALID SALES — contd. 

(h) Decree without Power of Sale. 

44. — — Sale under decree 

giving no power of sale — Partition of tarwad — Tarwad 
debt — Construction of decree — Decree explained by 
judgment In 1870 the managers of the plaintiff’s 
tarwad demised certain land now in suit on kanom. 
In 1885 they sued to redeem the kanom, and a 
decree was passed that the plaintiff do pay a certain 
sum to the kanomdar, and that he do surrender 
the land ; but in the judgment it was said that the 
kanom amount should be charged on the land. In 
1886 the tarwad was divided, and the land above 
referred to was allotted to the present plaintiffs 
branch. In 1887 the kanomdar in execution of the 
above decree, brought the land to sale, and it was 
purchased by defendant 1. Held, that the sale was 
not binding on the plaintiff. Sankara v. Kelu 

I. E. R. 14 Mad. 29 

(i) Decree amended after Execution. 

45. Civil Procedure 

Code (Act XIV of 1882), s. 206 — Amendment of 
decree after execution . In a suit for money against 
the karnavan and two anandravans of a Malabar 
tarwad, the judgment directed a “ decree for the 
plaintiff as prayed,” but the decree ordered pay- 
ment by one anandravan only. Land belonging 
to the tarwad was attached and sold in execution, 
an objection by the other members of the tarwad 
having been overruled. After the sale, the decree 
was amended and brought into conformity with 
the judgment. In a suit brought by other members 
of the tarwad against the karnavan, the decree- 
holder and the execution-purchaser, it was found 
that the judgment-debt had been contracted for 
proper tarwad purposes, and that the land had been 
sold for its proper value. Held, that the sale was 
binding on the plaintiffs. Pydel v. Chathappan 

I. L. R. 14 Mad. 150 
See Chathappan v. Pydel. 

I. h. R. 15 Mad. 403 

(j) Want of Saleable Interest. 

48. Civil Procedure Code, 

1877, s. 313 — Purchaser knowing judgment-debtor 
has no interest. A person who purchases immove- 
able property at a sale in execution of a decree, 
knowing that the judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of 
provisions of s. 313 of Act X of 1877, which were 
designed for the protection of persons who inno- 
cently and ignorantly purchased valueless property. 
Mahabir Prasad v. Dhuman Das 

I. K. R. 3 AIL 527 

47. — Civil Procedure Code, 

1882, s. SIS— Setting aside sale — “ Saleable in- 
terest” The fact that property sold in execution of 
a decree is subject to a mortgage upon which a 
decree has been obtained, which fact is not disclosed 

VOL. V. 


SAKE m EXECUTION OP DECREE— 

conid m 

16. INVALID SALES — contd. 

(j) Want of Saleable Interest — contd. 

prior to the proclamation of sale, is not sufficient 
to enable an auction-purchaser to set aside the 
sale on the ground that the judgment-debtor had 
te no saleable interest ” in the property within the 
meaning of s. 313 of the Civil Procedure Code. 
Naharmul Marwari v. Sadut AM, 8 C. L. R. 468 , 
distinguished. Protap Chunder Chuckerbutty 
v. Panioty 

I. L. R. 9 Calc. 500 : 12 C. X». R "488 

48. Application to 

set aside sale — “ Saleable interest.” A misrepre- 
sentation or concealment in the sale notification 
which induces a purchaser to buy a property for 
much more than it is really worth, although that 
misrepresentation or concealment may be fraudu- 
lent, is no ground for setting aside a sale under s. 313 
of the Civil Procedure Code. The meaning _ of 
s. 313 is, that when a purchaser under an execution 
sale buys a property which turns out to have no 
existence at all, or to be of no saleable value 
whatever, the Court may then set aside the sale 
under s. 313. Durga Sundari Devi v. Govinda 
Chundra Addy I. Ii. R* 10 Calc. 308 

49. Decree against 

insolvent — Official Assignee — Purchaser at execu- 
tion-sale — Setting aside sale. Where in execution 
of a decree passed against a person who had pre- 
viously been adjudicated an insolvent, portions of 
his property (then vested in the Official Assignee ) 
are attached and sold, the purchaser is entitled to 
have the sales set aside under s. 313 of the Code of 
Civil Procedure, notwithstanding that the Official 
Assignee acquiesces in the sale, and is content to 
receive the sale-proceeds. Dinobundhoo Pal v. 
Shoshee Mohun Pal . I. L. R. 9 Calc. 217 

s.o. Denobundhoo Pal v . Shushi Mohun Pal 
Chowdhry . . . . 12 C. Ii. R. 60 

s.c. Ram Soondur Dey v. SnosHr Mohun Pal 
Chowdhry . . . 11 G. Ij. R. 389 

50. — ~ Property covered 

by mortgage — Saleable interest. In execution of a 
rent-decree, dated 22nd May 1879, certain immove- 
able property was sold in execution and purchased 
by the appellant on the 21st February 1880, no 
mention having been made of any incumbrances. 
On the 9th May 1879 a decree was obtained upon 
a mortgage executed by the original judgment- 
debtor, and in execution of that decree the property 
which had already been sold -was attached, and on 
the 11th March again sold in execution of the second 
decree, it being alleged that the property was- 
covered by the mortgage which was prior in date 
to the former decree. The appellant thereupon 
applied that the sale of the 21st March should he 
set aside under s. 313 of the Civil Procedure Code, 
and his purchase-money directed to be returned to 
him. Held, that if, as a fact, the property sold was 
severed by the mortgage, there was, tinder the 

16 o 
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DIGEST OF CASES. 
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SALE IlSt EXECUTION OF DECREE- 

conid. 

16. INVALID SALES — contd. 


BADE m EXECUTION OF DECREE— 

conid, 

16. INVALID SALES — contd. 

(?) Want of Saleable Interest — contd. 

circumstances, no such saleable interest in the judg- 
ment-debtor at the time of the sale on the 21st 
February 1880 as would prevent the operation of 
s. 313 of the Civil Procedure Code, inasmuch as 
under that sale the purchaser would be unable to 
get the particular property purchased by him, and 
that the sale must be set aside. Naharmul Mar- 
wari v. Sadut Ali . ' . 8 C. L. R. 468 

51, ; - Sale under at- 

tachment during subsistence of prior attachment — 
Saleable interest. In execution of a decree obtained 
on the 15th August 1876 the property of the judg- 
ment-debtor was attached on the 17th August 

1877. The sale of the attached property was post- 
poned, pending a suit instituted under the direc- 
tion of the Court by a claimant to the attached 
property. This suit having been dismissed on the 
13th September 1878, the decree-holder on the 25th 
September applied for a sale of the property, ; and 
the 16th December was fixed for the sale. Mean- 
while, bn the 13th December 1877, -a decree had 
been obtained by another party against the judg- 
ment-debtor, and in execution of this decree the 
same property was attached on the 13th September 

1878, and under this attachment a sale took place 
on the 15th November following. On the 1 6th 
December, as fixed, the property was again sold 
under the first attachment. The "auction -pur- 
chasers at that sale, on the 6th January 1879, 
applied, under s. 313 of the Civil Procedure Code, 
to set aside the sale, on the ground that the judg- 
ment-debtor had no saleable interest Held (revers- 
ing the decision of the lower Court), on the authority 
of the following cases , — Gogaram v. Kariith Gkunder 
Singh B. L. It Sup. Vol 1022 : 9 W. R, 514 ; 
Lalla Joogul Loll v, Bhukha Ckowdhry , 9 W. It 

1244 ; and Kariich Gkunder Singh v. Gogaram , 2 
W. B. Mis. 48, which the Court felt bound to follow 
while it doubted their correctness, — that the sale 
must he set aside. Ohukta Panda v. Gobur- 
bixone Dass^ . * 6 C. X, R. 85 

— Debtor having no 

saleable interest in portion of property . S. 313 of the 
Civil Procedure Code only applies to cases in which 
the judgment-debtor has no saleable interest in 
the property sold. It does hot apply to eases 
where the judgment-debtor has no saleable interest 
in a portion only of the property. In the matter 
of the petition of Ram Coomar Ley. Ram 
Coomar Dby v . Skeshee Bhooshun Chose 

I, X, R. 9 Calc. 628 

v 58. L-s, — — — — — — — - Judgment-debtor 

^BepresmiaUv&Sale of immoveable property — 
Setting aside sale. In the event of the death of the 
judgment-debtor, notice must issue to his repre- 
sentative before the sale of immoveable property 
can be set aside under s. 313 of the Code of Civil 
Procedure, &l!teit;that the section makes no express 


(j) Want of Saleable Interest — concld. 

provision for the appearance of the representative. 
Bala Kabar v. Gxjlam Mohidin 

I. X. R. 7 Bom. 424 

54 , - — — — * Civil Procedure 

Code , ss. 213, 220 — Transfer of execution of decree to 
Collector — Jurisdiction of Civil Courts to entertain 
application under s. 313 — Rules prescribed by Local 
Government under s. 320 — Notification No. Oil of 
1880 , dated the 30th August. Held, that an applica- 
tion under s. 313 of the Civil Procedure Code by 
the purchaser at a sale in execution of a decree 
which had been transferred for execution to the 
Collector in accordance with the rules prescribed by 
the Local Government was entertainable by the 
Civil Courts, and the Collector had no jurisdiction 
under the Code or under Notification No. 671 of 
1880 to entertain it. Madhu Prasad v. Hama 
Kuar, I. L. R. 5 All. 314, referred to. Nathtj Mal 
v. Lachmi Narain . I. X. K. 9 All. 48 

See Keshabdeo v. Radhe Prasad. 

i. In R* 11 AIL 94 

55. — Civil Procedure 

Code , s. 313 — Setting aside sale in execution of decree 
— Incumbrance. The fact that property sold in 
execution of a decree is incumbered, even when the 
incumbrance covers the probable value of the pro- 
perty, is not sufficient to sustain a plea that the 
person whose property is sold had no saleable in- 
terest therein. S. 313 of the Civil Procedure Code 
contemplates that either the judgment-debtor had 
no interest at all, or that the interest was not one 
he could sell, and the fact that the property may 
fetch little or nothing if sold does not affect the 
question. Naharmul V. Sadut A U , S C . L. Ri 438, 
distinguished. Protap Gkunder Chuclcerbuily v. 
Panioty, I. L. R. 9 Calc. 508, referred to. Bant 
Lal v, Ramji Das ■ . . I. Xu R. 9 All. 187 


(k) Sale contrary to Law. 

50, . * r — Sale in contra - 

vention of the provision of the Transfer of Property 
Act {IF of 1882), s. 99 — Sale by mortgagee in execu- 
tion of decree . — Property subject to a mortgage 
having been sold by the mortgagee as holder of a 
decree against the mortgagors, a separate suit was 
brought by the mortgagors to set aside the sale as 
being in contravention of s. 99 of the Transfer of 
Property Act. Held, that, although the sale was 
contrary to the provisions of «. 99 of the Transfer 
of Property Act, that section being 'for the benefit’ 
only of a particular class of persons, namely, those' 
concerned with a right to redeem mortgaged pro- 
perty, such ’ a sale 'was not void, but voidable. 
Mayan.' PathetlC PitoBANv’b L- c. 

I. Is, R. 22 Mad. 347 

See Martand Balkrishna Bhat. v. Dhonbo 
Damodar Khlkarnx I. X. R. 22 Bom. 824 

and Erusappa Med ali ar v. Commercial and 
Land Mortgage Bank ' I. X. R. 23 Mad. 377 
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BADE IN EXECUTION- OF DECREE— 

contd. 

16. INVALID SALES — contd. 

(Jc) Sale contrary to Law — concld. 

57, Sale contrary to 

provisions of Transfer of Property Act (IV of 1882), 
s. 99 — Mortgage of annuity — Sale of attached pro- 
perty at instance of mortgagee — Right of son not party 
to suit to redeem his share — Rights of Hindu debtor’s 
son after attachment and sale. In 1848 an annuity 
had been settled on plaintiffs ancestor and his 
heirs in consideration of his withdrawal from a suit 
for partition then pending. In 1878 plaintiffs 
father and others then enjoying the annuity exe- 
cuted a bond for money due by them, mortgaging 
their rights under the said annuity. Instalments 
due under the bond having fallen into arrears, a 
suit was brought in 1889 in respect of them, and a 
decree obtained, which contained a provision that 
the right to the annuity should be liable to be pro- 
ceeded against for the amount so due. Plaintiff 
was bom in 1891. In 1893 an application was 
made for the issue of a proclamation of sale, and 
a sale ensued and a certificate was given to the pur- 
chaser, who was the decree-holder. Plaintiff hav- 
ing instituted this suit to set aside the said sale or 
to have it declared that it did not affect his right 
under the said annuity: — Held, that, inasmuch as 
the decree was, on its true construction, not a 
decree for sale, the case was one of attached pro- 
perty being sold at the instance of the mortgagee 
in execution of a money-decree, and so within the 
prohibition of s. 99 of the Transfer of Property Act. 
The conditions under which a sale of mortgaged 
property is permissible under that section are not 
satisfied unless there is a decree for sale ; and in 
the absence of such decree, the sale is prohibited ; 
that although a sale in contravention of the section 
is not absolutely void for all purposes, it is at least 
void against all persons who were not parties 
to the suit in which the decree for money was 
obtained ; that the rights of a Hindu debtor’s son 
may be concluded by a proper mortgage decree 
and sale thereunder, or, if there is no mortgage, by 
a decree for money and sale of the attached pro- 
perty, hut they are not affected by a sale brought 
about in defiance of s. 99 ; that the suit was not 
barred by s. 244 of the Code of Civil Procedure ; 
and that plaintiff was entitled to a decree for the 
redemption of his share. Muthuraman Chetti v. 
Ettappasami . [I. DARA22 Mad. 372 

(l) Want, op|( Jurisdiction. 

58. — —^Effect onValidity of sale— 

Property attached in execution of decrees of Munsif 
and District Judge — Sale of property under order 
■of Munsif— Civil Procedure Code , 1882, s. 285. 
Where certain immoveable property, which had 
been attached in execution of two decrees, one 
made by a Munsif and the other by the District 
Court to which such Munsif was subordinate, was 
sold under the order of the Munsif : — Held, following 
Badri Prasad v. Saran Lai, I. L. R. 4 All. 359, that 


BADE IN EXECUTION X>E DECREE— 

contd. 

16. INVALID SALES — contd. 

(1) Want op Jurisdiction — contd . 

the sale was bad, by reason of the Munsif’s want of 
jurisdiction to order it. ' Aghore Nath v. Shama 
Sundari . . I. D. R. 5 AIL 615 

59. Civil Procedure 

Code , 1877 , s. 285 — Attachment of property in execu- 
tion of decree of two Courts — Postponement of sale by 
Court of higher grade — Sale of property under 
of Court of lower grade. When several decrees of 
different Courts are out against a judgment-debtor, 
and his immoveable property has been attached in 
pursuance of them, the Court of the highest grade 
•where such Courts are of different grades, or the 
Court which first effectuated the attachment where 
such Courts are of the same grade, is, under s. 285 
of the Civil Procedure Code, the Court which has 
the power of deciding objections to the attachment 
of determining claims made to the property, of 
ordering the sale thereof and receiving the sale- 
proceeds, and of providing for their distribution 
under s. 295. Held , therefore, where the immove- 
able property of a judgment-debtor was attached 
in execution of several decrees, one a Munsif’s 
decree and the rest a Subordinate Judge’s decrees, 
and the Subordinate Judge postponed the sale of 
such property, hut the Munsif refused to do so, and 
such property was sold in execution of the Munsif’s 
decree, that the sale was void as having been made 
in pursuance of the order of a Court which had no 
jurisdiction to direct it. In the matter of the 
petition of Badri Prasad. Badri Prasad v. 
Saran Lal . . I. D. R. 4 All. 359 

60. — Civil Procedure 

Code, 1882, s. 285 — Attachment of the same property 
by two Courts of different grades. The operation of 
s. 285 of the Code of Civil Procedure is not affected 
by the fact that prior to the attachment made by 
the Court of higher grade, proceedings subsequent 
to attachment may have taken place in, the Court 
of lower grade in execution of the decree of that 
Court. Badri Prasad v Saran Lal , I. L. R. 4 A IL 
359, Aghore Nath v. Shama Sundari, 1. L. R. 5 All 
615, and Muttalcaruppan Chetti v. Mathuramalinga 
Chetti, 1. L. R. 7 Mad. 47, referred to. Balkishee 
v. Narain Das . . I. D. R. 18 All. 348 

61 — — ... : — Civil Procedure 

Code (Act XIV of 1882), ss. 285 and 295— Decree, 
transfer of — Rateable distribution. S. 295 of the 
Civil Procedure Code does not require the transfer 
of a decree to the Court where the process of real- 
ization takes place as a condition precedent to an, 
application under s. 285. Har Bhagat Das 
Marwari v. Anandaram Marwari 

2 C, W. N. 126 

62. Civil Procedure 

Code, 1877 (1882, s. 285)— Attachment and sale in 
execution of decrees of several Courts . Certain im- 
moveable property was attached in execution of a 
decree made by a Subordinate Judge and also in 
execution of a decree made by a Munsif. These 
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BADE IN EXECUTION OP DECREE— 
contd. 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — could, 

decrees were held by the same person, and the judg- 
ment-debtor was the same person. Such property 
was sold in execution of both decrees. On the 
application of the judgment-debtor, who brought 
into Court the amount due on the decree made by 
the Subordinate Judge, and with the consent of the 
decree-holder and the auction-purchaser, the Sub- 
ordinate Judge made an illegal order setting aside 
such sale. Subsequently on the application of the 
decree-holder and the auction-purchaser, the 
Munsif made an order confirming such sale. Per 
Spankie, J. — -That the Subordinate Judge had not 
any jurisdiction under s. 285 of the Civil Procedure 
Code to deal with such sale as regards the decree 
made by the Munsif, and the Munsif was not pre- 
cluded by that section from confirming such sale as 
regards the decree made by him, by reason that the 
Subordinate Judge, a Court of a higher grade, had 
made an order setting it aside. Per Oldfield, J. 
— That having regard to the provisions of that 
section, it was doubtful whether the Munsif was 
competent to confirm such sale; but, inasmuch. as 
the Subordinate Judge only intended to set it aside 
as regards the decree made by him, and his order 
was illegal, and. the Munsif s order had done sub- 
stantial justice, there was no reason to interfere. 
Chunni Lal v. Debi Prasad 

I. X*. R. 3 All. 350 

63,. — Civil Procedure 

Code , 1882 f s. '285- — Immoveable property — Attach- 
ment by superior Court— Sale by inferior Court * — 
Title of purchaser. The provisions of s. 285 of the 
Code of Civil Procedure, 1882, apply to immoveable 
property. Where a house, while under an attach- 
ment issued by a Subordinate Judge’s Court in exe- 
cution of a decree was sold in execution of another 
decree against the same judgment-debtor by the 
District Munsif s Court, and was then sold by the 
Subordinate Judge’s Court : — Held, that the sale by 
the District Mtmsif s Court was invalid by reason 
of the provisions of s. 285 of the Code of Civil Pro- 
cedure, 1882. MUTTUKARUFPAN ChBTTI ll M'UT- 
tummalin&a Ckettx „ I. D. R. 7 Mad. 47 

04. - — — — . — — Jurisdiction of 

Mtnmf — Bengal Civil Courts Act ( VI of 1871), s, 18 
— ■ Attachment — Civil Procedure Code (Act X of 1877), 

288* A, who had obtained a decree in the Court , 
of the Second Munsif of B, In September 1877 at- \ 
iached certain property within the jurisdiction ; 
which had been assigned to the Munsif 1 by the ; 
.District Judge under s. 18 of Act VI of 187L In j 
the previous ’month, C, who had obtained a decree 
ih 1 fhe, Court of the Additional Munsif of B (to 
whom jurisdiction had similarly been assigned}, had 

thj&i sa»mo property. The sale ’ in execu- 
'ftettM' 'A’a -decree took place first, and A became’ 
l the : 'A then, objected in the Court of 

the ^ Additional Munsif that the property could not 
again be objection wm overruled, and 

two days subsequently the property was again put 


BADE IN EXECUTION OF DECREE — 
• contd. . % 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

up for sale in execution of C’s decree, and he be- 
came the purchaser. A brought various suits 
against the tenants for arrears of rent in which C 
intervened. Held, that the jurisdictions of the 
Munsifs were confined to the particular limits 
assigned to them, and that, as the property was 
situate within the limits assigned to the Second 
Munsif, the Additional Munsif had no jurisdiction 
to attach or sell it, and that the attachment by C 
was made improperly and without jurisdiction. 
Quaere : Whether s. 285 of the Civil Procedure Code 
applies to immoveable property. Obhoy Churn 
Coondoo v. Golam Ali alias Nocoury Meah 

I. D R. 7 Calc. 410 s 9 C. D. R. 381 
I ' ■ ' , ’J 

| 85.' — - — Civ 1 1 Procedure 

Code, 1882, ss. 285 , 295 — Jurisdiction — Sale by in- 
ferior Court pending an unknown attachment by a 
superior Court. At an execution-sale held by an 
inferior Court, at the instance of the decree-holder 
(the Court itself, the decree-holder, and the auc- 
tion-purchaser being unaware of any objection to 
the exercise of a jurisdiction which the Court would 
ordinarily be competent to exercise), A purchased 
certain property, and this sale was confirmed. It 
appeared subsequently that this same property had 
two years previously to the sale been attached by 
a superior Court. On a sale of this property being 
advertised by the superior Court, A objected on 
the ground that he had already purchased it ; this 
objection was overruled, and sale was held by the 
superior Court, at which A again became the pur- 
chaser. A then brought a suit against the decree- 
holder and the judgment-debtor in the inferior 
Court to recover as damages the sum paid by him 
at the sale. The suit was dismissed. Held, that, 
although the superior Court had been wrong in in- 
sisting on the second sale and in not requiring the 
amount received by the inferior Court to be depo- 
sited in the superior Court, and then rate ably dis- 
tributed amongst the creditors of the judgment- 
debtors, yet the sale by the inferior Court was a 
good and valid sale ; and A’s suit was therefore 
rightly dismissed. Obhoy Churn Coondoo v. Colam 
Ali, i L. It 7 Calc. 4VK adopted. Bykant Nath 
Shaha v * Bajendro Narain 'Rat 

I. D. B. m Gale. 333 

88. — — — — — • — * — - — Sale under two 

different decrees of different Courts of different grades 
— Civil Procedure Code, 1882, s. 285. The first 
mortgagee of certain immoveable property obtain- 
ed a decree for the sale of the property, caused the 
property to be attached, and then ceased to prose- 
cute the execution-proceedings. The second mort- 
gagee then obtained a decree for the sale of the pro- , 
perty, caused it to he attached and put up for sale, 
and purchased it himself. The first mortgagee 
then applied for the sale of the property, and file 
property was put up for sale and was purchased by 
him* After the .order for this sale was made,' and 
before it took place, the judgment-debtor died, and 
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SAXiE m EXECUTION O F DECREE— 

contd . 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

the sale took place without his legal representatives 
being made parties to the execution-proceedings. 
The Courts which executed these decrees were of 
two different grades, the Court which executed the 
first mortgagee’s decree being of the lower grade. 
In a suit by the first mortgagee against the second 
mortgagee for possession of the property :—Held, 
that the sale to the first mortgagee was not invalid, 
with reference to the provisions of s. 285 of the 
Civil Procedure Code, because it had not been 
ordered and held by the Court of the higher grade, 
inasmuch as, when such sale was ordered by the 
Court of the lower grade, the property was not 
under attachment in execution of the decree of the 
Court of the higher grade, that decree having been 
executed by the sale of the property, and therefore 
the provisions of that section were not applicable. 
Badri Prasad v. Saran Lai, I . L. R. 4 All. 359, dis- 
tinguished. Per Oldfield, J., that there was 
nothing in the provisions of s. 285 or 295 of the 
Civil Procedure Code to support the contention 
that the first mortgagee, after allowing the pro- 
perty to be sold, was debarred from enforcing exe- 
cution of his decree against it, and was only entitled 
to look to the assets realized at the sale for the 
satisfaction of his decree. Stowell v. Ajudhia 
Nath . I. D. R. 6 All. 255 

87. - — i — - — — — • Sale under decree 

by two Courts, first a Revenue Court , and then a Civil 
Court— N.-W. P. Rent Act (XII of 1881), ss. 170, 
171 , 172— Civil Procedure Code, 1882, s. 285— Effect 
of section in conflict between Civil and Revenue 
Courts. Held, that the procedure prescribed by 
■s. 285 of the Code of Civil Procedure, although it 
might be applicable as between Courts of Revenue 
of different grades, could not be applied where the 
conflict was between a Court of Revenue and a 
Civil Court. Hence where the same property had 
been attached both by a Court of Revenue and by 
a Civil Court, but was first brought to sale by the 
Court of Revenue, it was held that the purchaser 
at the sale held in execution of the decree of the 
Court of Revenue took a good title as against the 
purchaser at the sale held in execution of the decree 
of the Civil Court. Onkar Singh v. Bhup Singh , 
1. L. R. 16 All 496, Aulia Bibi v. Abu Jafar, 1. L. 
R. 21 All. 405 and Madho PraTcash Singh v. Murli 
Manohar I. L. R . 5 All. 406 referred, to. Raghu- 
bar Dayal v. Banke Lal 

I. Xi. R. 22 AIL 182 

88. Attachment of 

immoveable property in execution of decrees of two 
■Courts of same grade — Sale by one Court pending 
prior attachment by other Court — Validity of sale — 
Title of purchaser — Civil Procedure Code ( Act XIV 
-o/ 1882), s. 285. A? on the 3rd November 1884, 
-obtained a decree in the Court of the Second Munsif 
of Bagirhat against A, and on the 6th August 1887 
*old such decree to the plaintiff, who on the 8th 
August 1887 applied in that Court for execution, 


BADE IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

and on the 5th September 1887 attached the share 
of A in a certain jumma. The share was subse- 
quently sold in execution of the plaintiff’s decree 
on the 20th October 1887 and purchased by the 
plaintiff himself. Y, having obtained another 
decree against A in the Court of the First Munsif 
of Bagirhat on the 6th May 1S75, sold his decree 
in the month of January or February 1887 to the 
defendant, who on the 10th February 1887 com- 
menced execution-proceedings in the First Munsif s 
Court against A, and on the 16th July applied for 
attachment of A’s share in the jumma. A filed 
an objection which was disallowed, and the share 
was attached at the defendant’s instance on the 
28th July 1887, and the attachment was confirmed 
on appeal on the 26th November 1887. The plaint- 
iff, on the strength of his purchase of the 20th 
October 1887, put in a claim in the month of April 
1888 in the defendant’s execution-proceedings in 
the Court of the First Munsif, which -was, however, 
disallowed. He then filed a suit to set aside the 
order disallowing his claim, and for a declaration 
that the right, title, and interest of A passed to 
him under the sale of the 20th October 1887. Held, 
that, though the property had been first attached 
in the Court of the First Munsif, that Court was 
not a Court of a higher grade than that of the 
Second Munsif within the meaning of s. 285 of the 
Code of Civil Procedure, and that the sale to the 
plaintiff was valid, and that he was entitled to the 
decree he prayed for. Rylcani Nath Shaha v, 
Rajendra NarainRai, 1. L. R. 12 All 339, followed ; 
Badri Prasad v. Saran Lal, 1. L. R. 4 All. 359, 
Aghore Nath v. SJiama Sundary, I. L. R. 5. All 
615, dissented from ; and Muttuharuppan Chetti v. 
Muituramalinga Chetti, 1, L. R. 7 Mad. 47, referred 
to. D ware a Nath Dass v. B a neat Behari Bose 
I. L. R. 19 Calc. 651 

09. — Civil Procedure 

Code, 1882, ss. 285 and 295 — Concurrent decrees 
—Distribution of assets among several decree-holders 
—Sale in execution by inferior Court of property while 
under an attachment issued by superior Court. On 
the 9th October 1891 A obtained a decree against 
B in the Court of the First Class Subordinate Judge 
of Surat. On the 13th October 1891 G also obtain- 
ed a decree against B in the Court of the Second 
Class Subordinate Judge at Surat and immediately, 
viz., on the 16th October 1891, applied, for execu- 
tion. B's property was consequently attached on 
the 18th October 1891. On the 7th July 1892 an 
order for sale was made and the proclamation of 
sale was issued on the 19th July 1892.ffc.The 17th 
August was fixed as the date of the auction-sale. 
On the 23rd July 1892, A applied to the First Class 
Subordinate Judge for execution of his decree of 
the 9th October 1891, and B's property (with 
respect to which the proclamation of sale had been 
already issued by the Second Class Subordinate 
Judge) was attached on the 14th August 1892. 
Three days later, however, viz., on the 17th August 
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SALE IN EXECUTION* Of* DECREE — -SALE IN EXECUTION OF DECREE- 
contd, contd, 

16. — INVALID SALES — contd. • 16. INVALID SALES — contd, 

(?) Want ot Jtoisihcxjon-co^. _ « Wakt ot JralSmCTI0 ~^ j _ 

wLfn CCF T S + old T ^ der th ! SnlM ^Courts against same judgment-dehtor-Lelu 
Second Class Suterdmate Jadge. A then app ed both Courts to judgment-debtor to raise 

to the Second Class Subordinate Judge to set aside 9 M J b - OTje jFW«w Code, IS«fc 

thc^saie on the ground that it was mM under ^ m _Sonfirmation of mch sale by one Court - 
fift 2 * 5 ?* the °' lvl1 Procedure Code (Act XIV of ^ application for confirmation to othe, 

OT? , hav “S £ e6 ? “ ade „ w , hde , . th ® a Court P obtained a decree against V in the Couri 

levied by the 1 rat Class Subordinate Judge was c i ass gubordinat = Jlld e at Saundatti 

pending, and on the Second C ass Subordinate ( He , ied (darkhaat of 1893) for execution, bul 
Judges refusal to do to, A applied to the High , ^ thA n 1893 0 { !t<llnc(1 permigsiani 

fwrt, f S under s. 305 of the Civil Procedure Code (Act XIV 

that Resale was good. Nabanji Mokabm «. Habi- ( of 1882)> to raige tbe amount o£ the bj 

bas Navaxjbam. • J - ' | private sale on or before the 6th June 1893, the day 

70- Civil Procedure j fixed for the sale. She obtained a certificate ol 

Code, 1882 , s. 285 — Money attached in execution in j leave under s. 305. Another decree was obtained 
two Courts — “ Court of highest grade” — Mumifs j against V in the Court of the First Class Subordi- 
Court — Small Cause Court In the North-Western nate Judge at Belgaum by one B, and he attached 
Provinces the Court of a Munsif must, for the pur- in execution (darkhast 351 of 1892) the same lands 
poses of s. 285 of the Code of Civil Procedure, be which were already attached by the Saundatti 
regarded as of a higher grade than a Court of Small ; Court. From the Belgaum Court, however, V also 
Causes. So held by Edge, C.J., Tyrrell, Bukkitt j obtained a certificate under s. 305 of the Civil Pro- 
and Aikman, JJ. (Knox, J., dissentiente ). Per I cedure Code, on 22nd April 1893, authorizing a 
Knox, J . — The respective functions of a Munsif’s j private sale. Relying on these two certificates, V 
Court and of a Court of Small Causes in the North- so ld the lands under attachment to the applicant 
Western Provinces are such that the Courts do not , a for R2,000 by deed dated 25th May 1893.lt On 
admit of the comparison implied by the term the 28th June 1893 A applied to the First Class 
u grade ” being instituted between them for the Subordinate Judge in Belgaum, under s. 305 of the 
purposes of s. 285 of the Code of Civil Procedure. . Civil Procedure Code, for confirmation of the sale, 
BalIiTT Ram v. Rag hub au Dial and that the purchase- money paid by him should 

I. L. R. 16 All. 11 be distributed as follows, viz., :R 518-14-2 in satis- 

71. Attachment and faction of the decree of the Belgaum Court, 

proclamation of sale in execution of decree of Small R 128-7-10 in satisfaction of the decree of the 
Cause Court— Subsequent application for execution j Saundatti Court, and the balance, R 1,352-10-0, to 
of decree of first class Subordinate Judge— Civil j be paid to V. The Court of Belgaum granted the 
Procedure Code „ 1882, s. 285— Sale by inferior application, and directed that the above sum of 
Court of property while, under attachment issued by \ R 128-7-10 should be paid into the Court of Satm- 
superior Couri. O obtained a decree against M in datti. On the 17th July 1893 A applied to the 
the Small Cause Court of Surat, and in execution , Court at Saundatti to confirm the sale already con- 
he attached a debt due to M and a proclamation firmed by the Belgaum Court, and he brought into 
of sale was duly issued. Before the sale took place, i Court the said sum of R 128-7- 10. On the 19th 
however, one K applied to the First Class Subordi- | June 1893, while the above proceedings were going 
nate Judge for execution of a decree which he had j on, a third decree-holder (the opponent) had 
obtained against N in that Judge’s Court, and the i applied to the Second Class Subordinate Judge at 
same debt" was then attached. The proceedings, ! Saundatti for execution of his decree^ He objected 
however, under the Small Cause Court decree were. to the confirmation of the sale applied for by the 
continued, and the debt was sold in execution and applicant. The Subordinate Judge allowed the 
was purchased by the applicant. Held, following objection and refused confirmation of the sale. 
Naranji Mororji v. Baridas Bavalram , 2. L, It IS I applicant then applied to the High Court under 
Bom, 458 , that the sale by the Small Cause Court j its extraordinary jurisdiction. Meld, that the Judge 
was not rendered invalid bv the subsequent pro- | hf the Belgaum Court had concurrent jurisdiction 
eeeding in the First Class Subordinate Judge’s 1 ' to sell and confirm the sale notwithstanding the 
Court. The term ** grade ” in s, 285 of the’' Civil i execution and leave to sale by the Saundatti Court. 
j Ptocednre Code (Act XIV of 1882) has the 'same The application to the Saundatti Court by A was 
' :j; as it had in s. 5 of the Code (Act FIJI of therefore superfluous and ought to hare been 

: 1859)— that is, it depends upon a thu pecuniary or rejected, inasmuch as the sale had already been 
other limitations ,J of the jurisdiction of the parti- confirmed by a competent Couri (viz., the Court of 
enter Court, and therefore, as s, 285 is applicable to Belgaum), and nothing further remained to be done 
Small Caucc Courts, the Small Cause Court is in- regard to it And ax a ea r. Bhimeao Annajt 
ferlor in grade to the Conrt of the First Class Sob- J* %*> 19 Bom. 539 

ordinate Jydge. Ttomuklal Hakxisankai v . 78. — — Attachment of 

Kaltanbas Khushai. . I. L. R. 19 Bom. 127 same property by different Courts — Sale by both 
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SALE IN EXECUTION OF DECREE— 
contd, 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

Courts — Titles of the respective purchasers at such 
sales — Civil Procedure Code {Act XIV of 1882), 
s . 285. A and B obtained decrees against C. A’s 
decree was obtained in the Court of the Subordi- 
nate Judge at Surat. B’s decree was obtained in 
the Small Cause Court at Surat. In execution of 
their respective decrees, both A and B obtained 
orders of attachment on the same day of a certain 
debt due to C by the Municipality of Surat. Notice 
of the attachment was given by the Subordinate 
Judge to the Small Cause Court, under s. 285 of 
the Civil Procedure Code (Act XIV of 1882). On 
the 16th November 1893 the Subordinate Judge 
issued an order for sale of the attached debt, and 
on the 18th December the Small Cause Court 
issued a similar order. Both Courts sold the debt 
on the 6th January 1894, the Small Cause Court 
selling first in point of time. At the sale by the 
Subordinate Judge the plaintiff bought the debt 
and the defendant was the purchaser at the sale by 
the Small Cause Court. The defendant, after his 
purchase, sued the Municipality for the debt, 
making the plaintiff a party defendant, and he 
obtained a decree against the Municipality. The 
plaintiff also sued the Municipality, making the 
defendant a party, and he also obtained a decree 
which was confirmed by the District Court. 
Against this decree the defendant appealed to the 
High Court. Held, that the plaintiff had the better 
title. The defendant had bought at the sale held 
by the Small Cause Court. The sale by that Court 
after it had received notice of the attachment pro- 
ceedings in the Court of the Subordinate Judge 
was in direct contravention of the provisions of 
s. 285 of the Civil Procedure Code (Act XIV of 
1882). The Small Cause Court had full notice of 
the proceedings in the Subordinate Judge’s . Court, 
and there was no reason to suppose that the defend- 
ant himself had not similar knowledge. The 
defendant did not set up the plea that he was a 
bond fide purchaser without notice. Per Farr an, 
C.J . — The sale by the Small Cause Court was an 
act clone in the irregular exercise of admitted 
jurisdiction. But when property is attached by 
more Courts than one, although each has jurisdic- 
tion to sell, that jurisdiction should be exercised 
by the Court of the highest grade (s. 285). If by 
a mistake of law, or in ignorance of an earlier 
attachment in a Court of higher grade, a Court of 
lower grade proceeds to sale, it is not deprived of 
jurisdiction to do so by s. 285. The jurisdiction of 
a Court cannot depend upon its knowledge of facts. 

If an attachment in a higher Court deprives a Court 
of lower grade of jurisdiction to sell, the sale must 
be, I apprehend, invalid, whether the Court of 
lower grade knows of it or not. If the sale is held 
to be in such cases only irregular, the purchaser 
■will take an indefeasible or defeasible title accord- 
ing to whether he knows or does not khow of the 
irregularity. If he buys bond fide and without 
notice, his title would be perfect, and he will not ' 


SALE IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES — contd, 

il) Want of Jurisdiction — contd. 
be affected by the irregularity of the proceedings in 
the sale. Rewa Mahion v. Ram Kishen, L. R. IS 
I. A. 111. If he purchases with notice, he runs 
the risk of his purchase being set aside. Abdul 
Karim v. Thakordas Trirhoban Das 

I. L. B. 22 Bom. 88 

74. Civil Procedure 

Code ( Act XIV of 1882), ss. 15 , 285— Sale in execu- 
tion by inferior Court of property already under an 
attachment by a superior Court — Jurisdiction of 
Munsif — Preferential right of purchasers in execu- 
tion-sale — • Concurrent decrees , execution of. A 
obtained a decree against B in the Court of the 
Munsif of Jamui, and in execution thereof attached 
Bis property on the 16th March 1891 ; the property 
was sold on the 20th April 1891 and purchased by C , 
who obtained possession of it on the 3rd of August 
1891, and then sold his interest to the plaintiff. At 
the same time the defendant R had a decree for 
costs against B and his heirs in the Court of the 
Subordinate Judge of Monghyr, and in execution 
thereof attached the same property on the 4th 
February 1891, and sold it on the 24th August 
1891, Le., about four months after the sale of the 
property by the Munsif. The plaintiff sued for 
possession on the ground that, having purchased the 
property of B before the second sale by the Sub- 
ordinate Judge, she was entitled to the property. 
The defendant contended that the sale by the 
Munsif of the property under attachment by a 
Court of a higher grade was absolutely void, and 
the Munsif had no jurisdiction to sell the property 
under s. 285 of the Civil Procedure Code. Held, 
that the sale by the Munsif was not without juris- 
diction, and that it conveyed to the plaintiff a valid 
title to the property. S. 285 of the Civil Procedure 
Code is merely a section for procedure to prevent 
different claims arising out of the attachment and 
sale of the same property by different Courts* 
ByJcant Nath Shaha v. Rajendra Narain Rai, I . L. 
R. 12 Calc. 333, JDwarka Nath Das v. Banku Behan 
Bose , I. L. R. 19 Calc. 651, and Patel Naranji 
Morarji v. Haridas Navalran, I. L. R. 18 Bom. 458, 
referred to. Ram Narain Singh v. Mina Koert 

I.L. B. 25 Calc. 40 

75. - — — Civil Procedure 

Code , 1882, s . 285 — Attachment of same property by 
different Courts — Sale by both Courts — Titles of the 
respective purchasers. Where property not in the 
custody of any Court has been attached in execu- 
tion of decrees of more Courts than one, s. 285 of 
the Code of Civil Procedure does not take away the 
jurisdiction of the inferior Court, and any proceed- 
ings by such inferior Court in contravention of that 
section will he vitiated only where there has been 
notice of the proceedings in the superior Court. 
Kunhayan v. Ithtotjtti I. L. B. 22 Mad. 295 

76. — — — — — Mortgage-decree 

for sale of properties in different districts and juris- 

' dictions — Civil Procedure Code {Act XIV of 1882), 
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SALE IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

ss. 19, 223 (c), Sch. IV, Form 128. A decree obtained 
in a suit, brought under the provisions of s. 19 of 
the Code of Civil Procedure, in the Court of the 
Subordinate Judge of Rajshahye on a mortgage of 
certain properties situated in the districts and 
jurisdictions of Rajshahye and Nyadumka, directed 
that the properties mentioned in the mortgage 
should be sold, and the proceeds applied in pay- 
ment of the mortgage-debt, and the properties were 
sold by the Court of Rajshahye. Held, that the 
authority given by s. 19 of the Code included an 
authority to make the orders for the sale of the 
properties, and that the Rajshahye Court was with- 
in its jurisdiction in directing and carrying out the 
sale. Queer e : Whether, where a sale takes place 
under a money-decree of property partly within the 
local limits of the Court whose decree is being exe- 
cuted and partly without that Court’s jurisdiction, 
the sale of the property without the jurisdiction 
would be valid and binding in consequence of the 
provisions of ss. 19 and 223 of the Code of Civil 
Procedure. Maseye v. Steel & Co. 

I. I*. R. 14 Calc. 661 

77. . — Property outside 

jurisdiction of Court executing decree — Code of Civil 
Procedure (Act XIV of 1882), ss. 16, 233, 649. A 
Court has no jurisdiction, in execution of a decree, 
to sell property over which it has no territorial 
jurisdiction at the time it passed the order of sale. 
The decree-holder at a sale under a mortgage- 
decree purchased the mortgaged property with 
leave of the Court. Before the order of sale was 
passed, : the mortgaged property had been trans- 
ferred by an order of Government to the jurisdic- 
tion of another Court. Held, by the Full Bench, 
that the sale must be set aside as being without 
jurisdiction, Kamini Soondari Chowdhrani v. Kali 
Prosonno Chose , L. R. 12 I. A. 215 : I . L. R. 12 
Calc. 225, followed. Prem Chand Dey W Mo- 
khoda Debi . . I. Ii, R. 17 Calc. 699 

See Dakhina Churn Chattopadhya v. Bilash 
Chunder Roy . I. L. R. 18 Calc. 526 

78. Bengal, N.-W. P. 

and Assam Civil Courts Act (XU of 1887), s. 13, 
cl 3 — Civil Procedure Code, 1882, s. 25—. Transfer 
of civil case. A suit on a mortgage-bond, praying 
for the decree for sale, was transferred under s. 25 
of the Civil Procedure Code from the Court of the 
Second Subordinate Judge to that of the Third Sub- 
ordinate Judge in the district for trial in that Court. 
The suit was decreed, and an order for sale was 
passed by the Third Subordinate Judge. After the 
sale* an application was made to set it aside on the 
ground, inter alia, that the Court of the Third Sub- 
ordinate Judge had no jurisdiction to sell the pro- 
perty,, it being within the local jurisdiction of the 
Second Subordinate Judge’s Court. The jurisdic- 
tion of the Third Subordinate Judge to try the suit 
was not questioned. Held, that s. 13, cl. 3, of the 
Bengal, N.-W. P., and Assam Civil Courts Act (XII 
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contd, 

16. INVALID SALES — contd. 
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1887) dealt with matters of this description, and 
the Court which passed the decree and the order 
for sale had jurisdiction to hold the sale. Prem 
Chand Day v. Mokhoda Deli, I. L. R. 17 Calc . 699 , 
distinguished. Gopi Mohan Roy v. DoybaJci 
Nundun Sen, I. L. R. 19 Calc. 3, and T incowrie 
Delya v. Shiv Chandra Pal Chowdhury, I * L. R. 21 
Calc. 639, referred to. Jagernath Sahai v. Dip 
Rani Koer . . I. Xi. R. 22 Calc. 871 

Tincouri Debya v. Shib Chandra Pal Chow- 
dhury . . . I. ti. R. 21 Calc. 689 

79. — • Decree set aside 

as made without jurisdiction. When, on a re -hear- 
ing, a Deputy Collector set aside his former judg- 
ment as passed without jurisdiction, it was held 
that his proceedings under that judgment were of 
themselves null and void, and that it did not 
require any order in words to set aside the sale 
which they involved. Onungo Moonjuree Dossia 
v. Punchanan Bose . . 12 W. R. 72 

80. Decree after- 

wards set aside as having been passed without juris - 
diction — Invalidity of sale. Under a decree passed 
by a Court which had no jurisdiction to try the suit, 
the right, title, and interest of the judgment-debtor, 

A, in a certain property was sold, and purchased by 

B. The decree was, after the sale, set aside as 
having been passed without jurisdiction. In a suit 
by A against B for confirmation of possession, on 
the ground that B was about to take possession of 
the property under the purchase : — Held, that the 
sale in execution was a nullity, as the decree had 
been passed without jurisdiction. Jan AH v. Jan 
Ali Chowdhry, 1 B. L. R. A. G. 56 : 10 W. 11 154 , 
and Peareemonee Dossee v. Collector of Bee/rbhoom, 
8 W. R. 300, distinguished. Jadu Nath Kundu 
Chowdhry v. Braja Nath Kundu 

6 B, Is. R. Ap 90 

81. ..... — — — Sale by Sheriff 

ultra vires— Right of purchaser. Where the Sheriff 
sells under a fi. fa. property which could not legally 
be sold, — e.g., an equity of redemption : — Held, that 
the sale was null and void, and the purchaser took 
nothing by his purchase. When, therefore, the pur- 
chaser was also a mortgagee who was in right of his 
purchase put into possession : — Held , that* notwith- 
standing his possession, the right of redemption 
still existed, and he must be taken to have been in 
possession as mortgagee only. Hurro Perskad 
Ghosal v. Hurro Monee Debee 8 W. R. 210 

82. Sale of ancestral 

land by order of the Court — Act X of 1877 (Civil Pro- 
cedure Code ), ss. 311, 320 — Rules prescribed by Local 
Government under s. 320 — Invalidity of sale . A 
Subordinate Judge made an order for the sale in 
execution of a decree of certain immoveable pro- 
perty, which was “ ancestral ” within the meaning 
of the notification by the Local Government, 
No. 671, dated the 30th August 1880, under which 
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SAXiE IN EXECUTION OF DECREE — 

contd. 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction — contd. 

■execution of such decree should have been trans- 
f erred to the Collector ; and such property was sold 
accordingly. Held, that the order for the sale of 
such property having been made without jurisdic- 
tion, the sale was void and should be set aside. 
•Sukhdeo Rax v. Sheo Ghulam 

I. Xu R. 4 All. 382 

83. — Fieri facias , writ 

of — Sheriff , jurisdiction of. Inasmuch as since the 
establishment of the High Court, or at all events 
since 1865, a writ of fieri facias could not run 
beyond the High Court’s original jurisdiction, a sale 
in execution of a decree by the mofussil Court of 
property in the mofussil will pass a good title to the 
purchaser, notwithstanding that, at the time of 
«uch sale, the Sheriff was in possession of the pro- 
perty under a writ of fieri facias issued subsequently 
to 1865. Monomothonath Dey v. Gr sender Chunder 
Chose , 24 W. R. 366, cited. Grish Chunder Das 
v. Brojo Jibun Bose . . 8 C. L. R 4 

84. — Sale set aside as 

being without jurisdiction — Title of 'purchaser — 
'Certificate of sale. In 1862 a suit was filed on the 
Equity Side of the Supreme Court for partition of 
the property of a Hindu family, and an injunction 
was issued prohibiting V, a party to the suit, from 
interfering with the property. In 1863 a decree 
was passed for the administration of the property 
under the direction of the High Court, and the in- 
junction against V was continued, and on July 7th, 
1866, part of the property, a house at Chingleput, 
was sold by the master and bought by the plaintiff’s 
predecessor in title. In 1865 "V and his son (the 
second defendant), who was no party to the suit, 
mortgaged the house at Chingleput to the first 
defendant, who remained in possession from that 
date. Held, in a suit brought on July 6th, 1878, to 
recover the property, that,” as the High Court had 
no jurisdiction before the Letters Patent of 1865 in 
suits for immoveable property partly within and 

artly without the town of Madras, the sale of the 
ouse at Chingleput in 1866 by the Court was ultra 
vires , and the plaintiff acquired no title thereby. 
Sadagopa Edintara Maha Desika Swamiar v. 
Jamuna Bpiai Ammal . . I. X. R. 5 Mad. 54 

This decision was afterwards reversed on review 
so far as it decided that the High Court prior to 
1865 had no power to execute a decree in a parti- 
tion suit between Hindu inhabitants of Madras by 
selling immoveable property situated in Chingleput 
district. Jamuna Bhai Ammal v. Sad agora 
Edintara Maha Desika Swamiar 

I. X. R. 7 Mad. 56 

85. — i Suit to recover 

property sold in execution by Court not having juris- 
diction — Civil Procedure Code , 1859, s. 257. A suit 
to recover property alleged to have been sold in 
execution by a Court which had no jurisdiction was 
not barred by Act VIII of 1859, s. 257. Kanhaye 
Singh v . Oomadhub Bhutt . 21 W. R. 29 


SAXE IN EXECUTION OF DECREE— 

contd. 

16. INVALID SALES — contd. 

(1) Want of Jurisdiction— concld. 

86. — Sale of property 

for purpose of realising Court-fees erroneously sup- 
posed to be due to Government — Ultra vires — Want 
of jurisdiction. An order for sale and a sale under 
such order are ultra vires and nullities when in fact 
there was no jurisdiction in the Court to make the 
order. Ram Loll Moitra v. Bama Sundari Dahia, 
1. L. R. 12 Calc. 307, referred to. Balwant Rao 
v . Muhammad Husain . I. X. R. 15 All. 324 

87. — — — — Sale in execution 

of decree— Sale by inferior Courts of property attached 
by a superior Court — Jurisdiction — Civil Procedure 
Code ( Act XIV of 1882), s$. 284, 285. Where the 
same property is under attachment by two Courts 
of different grades, a sale effected by the Court of 
lower grade is not a nullity. S. 285 of the Code of 
Civil Procedure is a directory section dealing with 
procedure, and does not take away the jurisdiction 
to sell conferred on the Court by s. 284. Gobi 
Chand Bothra v. Kasimunissa Khatun (1907). 

I. X. R. 34 Calc, 836 

(m) Decrees barred by Limitation. 

88. — : Suit to recover purchased 

property — Right of suit. A suit to recover posses- 
sion of, and to establish the right to, property pur- 
chased in execution of a decree declared after the 
sale to be null and void as being barred by limit- 
ation at the time of execution, will not lie. Para- 
dutt Lall v. Ruttun Singh . 5 N. W. 242 

See Zumeer Sirdar v. Asseemooddeen Sirdar 

23 W. R. 257 

89. — Objection to validity of 

sale — Civil Procedure Code, s. 230 — Decree, execu- 
tion of, after twelve years . After a sale of land in 
execution of a decree and before its confirmation, 
the judgment-debtor cannot object to the validity 
of the sale on the ground that the execution of the 
decree is barred by the provisions of s. 230 of the 
Code of Civil Procedure, 1877. Gangathara 
Pandithar v. Rathabai Ammal 

X X. R. 6 Mad. 237 

90. « Subsisting decree,” mean- 

ing of— Me certificate, effect of — Act XIV 
of 1882, ss. 244, 316 — Costs. The words tc subsist- 
ing decree,” in the proviso to s. 316 of the Code of 
Civil Procedure, refer to a decree which is un- 
reversed and in full force, and not merely to a decree 
the execution of which is not barred by limitation. 
Where a decree under which a sale takes place 
remains unreversed, and the sale under it has been 
confirmed, a sale certificate will operate as a valid 
transfer of the property sold, notwithstanding that 
the sale Las actually taken place at a time when 
execution of the decree is barred by limitation. 
Saroda Churn Chuckerkutty v. Mahomed Isuf 
Meah . . . I. X. R. 11 Calc. 376 

91. Effect on validity of sale — 

Execution of decree barred at time of sale ■ — Purchase 
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BABE IN EXECUTION OF DECREE— 

contd . 

16. INVALID SALES — condd. 

(m) Decrees barred by Limitation — conoid . 

appeal, neither the depositor nor the judgment- 
debtor can afterwards claim to have such deposit 
refunded or restored to him, notwithstanding that 
the decree-holder has omitted to draw it out of 
Court for more than three years, and that more than 
three years have elapsed since any proceedings have 
been taken inexecution of the decree, and that the 
decree for that reason is incapable of execution. 
Sernble : When money or immoveable property is 
deposited in Court in such a case as the above, the 
Court, upon confirmation of the order for a sale* 
holds the deposit in trust for the decree-holder, and 
is at liberty to realize it and pay the proceeds over 
to him to the extent of his decree. Sheo Gholam 
Sahoo v . Rahijt Hossein . I. B. R. 4 Calc. 0 

s.c. Sheo Gholam Sahu v. Khub Ball 

2 C. B. R. 208 

95. — Order setting aside sale 

after confirmation — Certificate and confirmation 
of sale — Execution barred at time of sale — Position 
of auction-purchaser — Civil Procedure Code (Act X 
of 1877), s. 316 — Act XII of 1879 — Limitation Act 
(X V of 1877), Sch. II, Art. 165. A person purchased 
'certain property at a sale in execution of a decree 
in November 1878 ; his purchase was confirmed, 
and he obtained a certificate of sale on the 23rd 
May 1879, from which elate he remained in posses- 
sion. The judgment-debtor applied to have the 
sale set aside for irregularity, but his application 
was dismissed both at the hearing and on appeal. 
He had applied, before the sale took place, to stay 
the sale, on the ground that the right to apply for 
execution was barred. This application was dis- 
missed, but was allowed on appeal. It did not 
appear that the auction -purchaser was a party to 
the proceedings, or that he was cognizant of the 
application. Two years from the date of the sale 
and one and-a-half years from its confirmation, the 
judgment-debtor, on a summary application, ob- 
tained an order setting aside the sale and putting 
the auction-purchaser out of possession. Held, that 
the order was erroneous, the Subordinate Judge 
having no power, after the sale had been confirmed, 
to set aside the sale by a summary order. The words 
“ subsisting decree,” in s. 316 of Act X of 1877, 
as amended by Act XII of 1879,mean a decree und 
reversed and in full force, and not merely one upon 
which execution cannot be issued. In the matter 
of the petition of Mahomed Hossein v. Koki 
Singh . I. B. R. 7 Calc. 91 : 9 C. I*. 53 


BALE IN EXECUTION OF DECREE— 

~ contd, : 1 , Si 8 P 

16. INVALID SALES — contd. 

(m) Decrees barred by Limitation — contd. 

of decree-holder., G A obtained a decree against 
M. Afterwards L N, who had obtained a decree 
against G A, attached the decree which he (G A) 
had obtained against M, and upon sale in execu- 
tion, became himself the purchaser of that 
decree. It afterwards appeared that the decree 
held by L N against G A was barred by limitation. 
Held, that the execution of L N r s decree against 
G A, being barred by lapse of time at the time 
of sale, the sale was invalid. Golam Asgar v. 
Lakhimani Dbbi 5 B. B. R. 68 : 13 W. R. 273 

p 92. JSeparate][smt£for declara- 

tion that decree^ was barred by limitation 
at time of sal e— Bight of suit. A sued for posses- 
sion of certain lands to which he alleged he was 
entitled as wussee (executor) under a wusseeut- 
namah (will), and which B had fraudulently, during 
the minority of himself and his brother, caused to 
be put up for sale under a decree the execution of 
which was barred by lapse of time. B had become 
the purchaser at such sale. Held, that a suit would 
not lie for the purpose of having it determined the 
the execution of B’s decree was barred. No j abut 
Ali Chowdhry v. Moha Busseeroolah Chow- 
dhry , .y 11 B. X,.;R. 42 :J20^W. R. 5 

93.2 Suit ‘ to recover property 

sold — Sale set aside, execution of decree being found 
to be barred by limitation — Suit to recover the pro- 
perty from purchaser. A creditor obtained a decree 
against his debtor, and applied for and obtained an 
order for execution. This application was unsuc- 
cessfully opposed by the judgment-debtor on the 
ground that execution was barred by limitation. 
Certain properties of the judgment-debtor were 
attached and sold in execution of this decree, the 
judgment-creditor himself becoming the purchaser. 
In due course the sale was confirmed, and a certi- 
ficate granted to the purchaser. Subsequently to 
this, the order granting execution came up before 
the High Court on appeal, and that Court decided 
that execution was barred. The person who had 
been the judgment-debtor then brought a regular 
suit against the purchaser to recover the proper- 
ties sold in execution. Held, that he was entitled 
to have the sale set aside by regular suit. Jan Ali 
v. Jan Ali Chowdhry , 1 B. L. B. 4. C. 56 : 10 W. B. 
154, distinguished. Mina Ktjmari Bibee v. Jagat 
Sattani Bibee . . I. L. R. 10 Calc. 220 

94. Right to deposit by judg- 

ment-debtor in execution-proceedings after 
execution of decree is baimed— Limitation — 
Money of moveable property deposited in Court to 
stay sale— -Order for sale confirmed-— No execution 
taken out within the three years after deposit When 
money or moveable property has been deposited in 
Court on behalf of a judgment-debtor in lieu of 
security, for the purpose of staying a sale in execu- 
tion of a decree pending an appeal against an order 
directing the sale, which is afterwards confirmed on 


(??.) Sale fending Appeal. 

90. property released 

from attachment pending appeal from 
decree declaring property liable — Civil Pro - 
cedure Code, 1877, s$, 28, PS, and 545, S. 283 of 
th Code of Civil Procedure, 1877, does not con- 
stitute an exception to the Procedure laid down by 
s. 545. When property has been released from 
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SALE IN EXECUTION OF DECREE— 

contd. 

16. INVALID SALES — concld. 

(n) Sale pending- Appeal — concld. 

attachment under s. 280 and subsequently declared 
liable to attachment by a decree against which an 
appeal is pending, a sale of such property before 
the final result of the appeal is not illegal by virtue 
of the provisions of s. 283. Fathtjla v. Muniyappa 

I. Xj. B. 6 Mad. 98 

97. ~ Decree setting aside sale— 

Second sale pending appeal to which 
decree-holder not made party — Confirmation 
of first sale in appeal— Purchasers of the same pro - 
perty in execution of decree, priority between— Laches 
of appellant in not obtaining stay of execution . A sale 
in execution of a mortgage-decree was set aside 
and the auction-purchaser appealed to the High 
Court without making the decree-holder a party to 
the appeal. The decree-holder applied for a fresh 
sale, and at a second sale, held pending the appeal, 
purchased the property and obtained possession. 
On appeal to the High Court the first sale was 
upheld, and an order passed confirming the sale. 
In a suit by the decree-holder purchaser at the 
second sale : — Held, that the effect of plaintiff’s not 
being made a party to the appeal is practically the 
same as if he had not been a party to the suit. Held , 
also, that the plaintiff was not a party to the subse- 
quent proceedings and could not be said to have 
bid at the sale with the effect of those proceedings 
hanging over his head. Jan AM v. Jan AM Chow - 
dhry , 1 B. L. R. A , C. 56 ; 10 IF. R. 154, referred 
to. Held, that the defendant could have applied to 
the High Court for a stay of execution, and if the 
execution had been stayed, the present litigation 
would not have arisen. Gonesh Pershad v. 
Fazul Amam Khan . I, L. B. 23 Calc. 857 

17. SETTING ASIDE SALE. 

(a) General Cases. 

1. ___ Bight of judgment -debtor to 

set aside sale on deposit of the amount of 
debt — Civil Procedure Code, 1882, s. 301 A (a ) — 
Poundage money — Costs, A judgment-debtor, 
whose land had been sold in execution, is entitled to 
have the sale set aside under the Civil Procedure 
Code, s. 310 A (a), if he deposits 5 per cent, of the 
purchase-money, including that deducted by the 
Court for poundage, and fulfils the requirements of 
cl. (b), even though something more on account of 
the poundage was recoverable from him under the 
head of costs. Muthu Ayyar v. Ramasami 
Sastrial I. L. B. 20 Mad. 158 

2. Setting aside sale by deposit 

of the debt due to the decree-holder at 
whose instance the property is sold— 
Code of Civil Procedure (Act XIV of 1882), ss. 295, 
310 A— Application for rateable distribution . When 
property has been sold in execution of a decree and 
there are other decree-holders who, prior to the 
sale have applied under s. 295, Givil Procedure 
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SALE IN EXECUTION OF DECBEE— 

contd . 

. 17. SETTING ASIDE SALK— contd, 

(a) General Cases — coritd. 

Code, for rateable distribution, the person whose 
property has been sold is competent to have the 
sale set aside under s. 3 10 A by depositing only the 
amount of the decree, for the satisfaction of which 
the sale was proclaimed and took j:>laee. Hari 
Sundari Dasya v. Shashi Bala Dasya 

1 C. W. N. 195 

S. 295 does not apply to a deposit made unde r 
s. 310 A by the judgment-debtor. Bihari Lal Pa& 
v , G opal Lal Seal . . 1 C. W. NT. 095 

3. Sale under mortgage-decree 

—Sale in execution of a money -decree, effect of, 
before the sale in execution of mortgage-decree con- 
firmed — Code of Civil Procedure , 1882, ss. 310 A, 
311, and 312— Effect Of sale not being set aside either 
under s . 310 A or 311 of the Code . A certain pro- 
perty was sold on the 16th August 1895 in execu~ ; 
tion of a mortgage-decree, dated the 9th December 
1892, and was purchased by A. In the meantime 
an eight-anna share of the said property was sold 
in execution of a money-decree and was purchased 
by R on the 22nd May 1893. On the 10th Septem- 
ber 1895 the judgment-debtor applied to set aside 
the mortgage-sale under s. 311 of the Code of Civil 
Procedure, and on the 14th September 1895 a. 
similar application was made by R. On the 28th 
March 1896 both these applications came on for 
hearing before the Subordinate Judge, who passed 
no order; and on the same date R presented a* 
petition asking the Court to set aside the sale held 
in execution of the mortgage-decree, upon payment 
by him of the mortgage-money, with interest^ and 
costs, and also to declare that he might be entitled 
to redeem the property. On the 30th March 1895 
the Subordinate Judge allowed the petition and 
ordered the sale to be set aside upon the aforesaid 
terms. Held, that, inasmuch as under s. 312 of the 
Code of Civil Procedure A was entitled to have an 
order confirming the sale of the 16th August 1895, 

| unless the sale were set aside under s. 310A or s. 311 
of the Code of Civil Procedure, and as the sale was 
not set aside under either of those sections, the 
Court below had no jurisdiction to set aside the sale 
upon payment by the applicant of the mortgage- 
money with interest and costs. Birj Mohun 
Thalcur v. Uma Nath Chowdhry , I. L . R. 20 Calc . 8, 
referred to. Khetter Nath Biswas v. Faizuddin 
Ali ... I. L. B. 24 Gale. 682 

4. Amount payable incor- 

rectly calculated by an officer of the 
Court— Civil Procedure Code ( Act XIV of 1882), 
s. 3 10 A — Civil Procedure Code Amendment Act ( V 
of 1894). The judgment-debtor within thirty days 
from the date of sale deposited in Court, under 
s. 310A of the Code of Civil Procedure, the amount 
calculated in the office of the Munsif as payable 
under the section. The Munsif set aside the sale. 
On appeal to the High Court by the auction-pur- 
chaser on the ground that the amount deposited by 
the judgment-debtor was not in compliance with 
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SALE OT EXECUTION OF DECREE— 

contd. 

17. SETTING ASIDE SALE— contd. 

(a) General Cases — contd. 
a. 310A, and that before the sale could be set aside 
it was necessary for the judgment-debtor to pay, in 
addition to what be deposited, a sum equal to 5 
per cent, of the purchase- money : — Held , that, when 
the amount payable by the judgment-debtor under 
s. 3 10 A of the Code of Civil Procedure has been 
■calculated by an officer of the Court and has been 
deposited, an order setting aside the sale must be 
made by the Court as a matter of right ; the 
Munsif therefore was justified in setting aside the 
sale. Ugrah Lall v. Radha Per shad Singh , I. L. R. 
18 Calc. 255, referred to.' 1 Makbool Ahmed Chow- 

DHRY V. BaZLE SAEAN CHOWDHRY 

I. L. R. 25 Calc. 609 

See Abdool Lalif Moonshi v. Jades Chandra 
Milter . . , I.L,E. 25 Calc. 216 

- : "■ '■ ' ■■■..■ ' Civil Procedure 

Code , 1882, s. 310 A — Civil Procedure Code Amend- 
ment Act (V of 1894) — Power of a Court to set aside 
a sale ' if the deposit provided for in s. 310 A be not 
paid within thirty days. Held (by the Full Bench). 
— Where the judgment- debtor has not within thirty 
days from the date of sale deposited ip Court a sum 
equal to 5 per cent, of the purchase-money and the 
amount specified in the proclamation of sale as 
that for the recovery of which the sale was ordered, 
less any amount which may, since the date of such 
proclamation of sale, have been received by the 
decree-holder, but has deposited in Court within 
the prescribed period a sum calculated by some 
officer of the Court as the sum to be deposited in 
respect of such 5 jjer cent, and of the sum specified 
in such proclamation of sale, and there is nothing 
to show that there was any mistake of the Court by 
which the judgment-debtor was induced to deposit 
an insufficient amount, the sale ought not to be set 
aside. Makbool Ahmed Chowdhry v. Bade Sabhan 
Chowdhry , I. L. R. 25 Calc. 609, distinguished. 
Chundi Charan Mandal v. Banke Behary Lal 
Mandal . . 1. 1*. R. 26 Calc. 449 

3 C. W. N. 283 

8. Application to set aside sale 

of mortgaged property — Civil Procedure Code, , 
1882 , s. 310 A — Execution of decrees — Transfer of 
Property Act (IV of 1882), s. 88. & 310 A of the 

Code of Civil Procedure applies where a sale of 
immoveable property has taken place under a 
mortgage -decree, so as to enable the owner of such 
property who duly complies with its provisions to 
have such sale set aside. Where the owner of im- 
moveable property applies under that section to 
have a sale of property set aside, he is under a liabil- 
ity to deposit a sum equal to 5 per cent, on the 
purchase-money, for payment to the .purchaser, 
even where the land has been purchased by the 
decree-holder. Tirumal Rao v. Dastaghiri 
Miyah . . ■ I. Xi, R. 22 Mad. 286 

7. _ Actual receipt of sale-pro- 

ceeds by decree-holder necessary to set 


SALE LN EXECUTION OF DECREE— 

contd. 

17. SETTING ASIDE SALE — contd. 

(a) General Cases — contd. 

aside a sale — Civil Procedure Code, 1882, s. 310 A 
as amended by Act V of 1894. The words in cL (h) 
of s. 310x1 of the Code of Civil Procedure as amend- 
ed by Act V of 1894 — ct less any amount which 
may, since the date of such proclamation of sale, 
have been received by the decree-holder 55 — con- 
template an actual receipt of the amount by the 
decree-holder. A mere payment of the sale-pro- 
ceeds into Court does not satisfy the requirements 
of the section. A proclamation of sale ordered 
that for the recovery of R843-9-9 certain immove- 
able property belonging to the judgment-debtor 
should be sold in two lots, A and B. Lot A was 
sold for R420, and on the next day lot B was sold 
for R5S4. The judgment-debtor afterwards paid 
into Court R452-13-Q, and applied to have the sale 
of lot B set aside alleging that he had purchased lot 
A through a third party, and that the sale-proceeds 
had been paid into Court. Held, that the mere pay- 
ment of the sale-proceeds into Court was not a 
sufficient compliance with the requirements of 
s. 3 10 A of the Code of Civil Procedure, and as it had 
not been shown that the sale-proceeds had been 
received by the decree-holder, the sale could not be 
set aside. Teimbak Narayan v. Ramchandra 
Narsingrao . . I. Xi. R. 23 Bom. 723 

8. Property sold in lots — Civil 
Procedure Code (Act XIV of 1882), s. 310 A — De- 
posit-Deposit sufficient to cause sale of one lot. 
When at a sale in execution of a decree the proper- 
ties attached were sold separately in nine lots, and 
the judgment-debtor prayed to have the sale of one 
of the properties set aside under s. 3I0A, Civil Pro- 
cedure Code, by tendering the balance (together 
with the percentage required under the law) due 
under the decree after deducting the amounts bid 
by the decree-holder for some of the properties and 
the amounts deposited by the other purchasers : — • 
Held, that s. 3 10 A did not apply to this case, and 
that there was no deposit within the terms of that 
section, Kjripa Nath Pal v. Ram Laksiimi Dasya 

1 C. W. NT. 703 

9. — Application to set aside a 

sale on the ground of fraud and%aaterial 
irregularity in conducting sale-proceedings 
— Code of Civil Procedure (Act XIV of 1882), ss. 244, 
311, 312, 588 — Zur-i-peshgi lease — Thica right and 
zur-i-peshgi money, attachment of — Bengal Tenancy 
Act (VIII of 1885), ss. 162 , 163—. Sale of the default- 
ing tenure — Sale of zur-i-peshgi claim whether valid . 
A advanced some money to B upon a zur-i-peshgi 
of certain property and sub-let the same property 
to B, on a certain rent reserved ; subsequently A 
brought a suit for the rent so reserved, and a decree 
upon a compromise entered into between the 
parties was awarded in favour of A for realization 
of a sum of money; A applied for execution and 
attached and proclaimed for sale not only the thica 
right held by B under him (A), but also the zur-i- 
peshgi claim which B had against him, and the 
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SALEIOF EXECUTION OF DECREE— 
contd. 

17. SETTING ASIDE SALE — contd. 

(a) General Cases — contd . 
property was sold and purchased by A , the decree- 
holder himself ; an application for setting aside the 
sale was made by the judgment-debtor B to the 
Court which sold the property, upon the ground 
that the sale proceedings were vitiated by fraud 
on the part of the decree -holder in the conduct of 
the sale. The Subordinate Judge found that there 
was fraud, and set aside the sale as bad in law. 
On appeal this order was confirmed by the 
District Judge, who, however, expressed no opinion 
on the question of fraud. On second appeal it was 
contended that the sale could not be set aside under 
s. 312 unless it -was found that there was fraud. 
Held , that, if the application of the judgment-debtor 
be regarded as one under s. 311 of the Code of Civil 
Procedure, it would be necessary to come to some 
conclusion or other upon the question of fraud, 
and unless it is found that the fraud came to the 
knowledge of the judgment-debtor within thirty 
days before the date of his application, the sale 
could not be set aside under s. 312 of the Code. 
That having regard to the provisions of ss. 162 and 
163 of the Bengal Tenancy Act, nothing but the 
tenure in default could have been sold, and that 
the sale of the claim which the judgment-debtor 
had against the decree-holder was altogether bad. 
Lttchmxpat v. M and it, Koer 3 C. ¥. N. 333 

10. — __ Ground for setting aside 

sale — Civil Procedure Code , 1859, ss. 256, 257 — 
Suit to cancel order setting aside sale.— Act XX I 11 
of 1861 , s. 11. A Munsif having cancelled an auc- 
tion-sale of landed property on the sole objection 
of the judgment-debtor that the property realized 
a low price, and the Judge having dismissed the 
auction-purchaser’s appeal from the said order on 
the ground that the Munsif had no authority to 
cancel the sale under the terms of s. 257 of Act VIII 
of 1859 without some irregularity in conducting or 
publishing the sale being proved, and that the said 
order must therefore be taken to have been passed 
under s. 11, Act XXIII of 1861, which admits of no 
appeal by the auction-purchaser, who was no party 
to the execution-proceedings : — Held, that such 
order passed by the Munsif was not a proceeding 
under s. 11 of Act XXIII of 1861, but an order 
passed ultra vires under s. 257 of Act VIII of 1859, 
and that a suit would lie for its cancelment — the 
finality of an order Under ss. 256 and 257 of Act 
VIII of 1859 depending on its compliance with the 
terms of those sections. Stjkhai v. Daryai 

I. Ii. R. 1 AIL 374 

11, Civil Procedure 

Code, 1882 , ss. 811, 812, 313 , 644— Act XII of 1879, 
Sch. IV, Form 149 — Suit to set aside sale. Under 
Act XII of 1879, Form 149 of Sch. IV of the Code of 
Civil Procedure, provided that sixty days should 
elapse between a sale in execution of a decree and 
its confirmation. A sale having been confirmed 
before the expiry of sixty days : — Held, that the sale 
was not rendered inoperative, and that its effect 


SALE IN EXECUTION OF DECREE — 

contd. 

17. SETTING ASIDE SXLE-contd. 

(a) General Cases — contd. 

was not postponed by reason of the provision in 
Form No. 149. Haji v. Atharaman. Mussa v. 
Atharaman . . 1. 1*. B. 7 Mad. 512 

12. Order confirming 

sale after order setting it aside . A sale in execution 
of a decree was set aside by a subsequent decree of 
9th March 1861, but was afterwards allowed to 
stand by an order of 7th May 1862. As no suit 
was brought to set aside the latter order, it was held 
to be a final judicial proceeding, and the sale de- 
clared to be good and valid. Mtjnnoo Lall v. 
Choonee Shahoo . . 7 W. R. 116 

13. __ Objection for 

irregularity disallowed — Sale set aside on other 
grounds . On application by the judgment-debtor 
to the Principal Sudder Ameen to set aside the sale 
by auction of a house in execution of a decree, on 
the grounds of material irregularities in publishing 
and conducting the sale, from which the applicant 
sustained substantial injury, the objections were 
disallowed as untenable, and the sale confirmed. 
But the District Judge on appeal set aside the sale 
on..a ground on which he had no authority to inter- 
fere. On petition to the High Court by the pur- 
chaser of the house : — Held , that the order of the 
Judge must be set aside as illegal, and the original 
order, confirming the sale, allowed to stand. 
Koshti v. Narayan Dhulaeea 

3 Bom. A. C. 110 

14. Security by man - 

ager of lunatic — Second attachment and sale before 
security given — Attachment without sale, validity of. 
The plaintiff, as manager of the estate of her hus- 
band, a lunatic, obtained a decree and attached and 
became the purchaser of the lands of the defendant 
in execution of the decree. The Judge required 
her to give security for the proceeds of* the sale 
before he would allow actual possession to be given 
to her. The sale was confirmed, but several months 
elapsed before she found security, and meanwhile 
the same lands were attached and purchased by 
other creditors under another decree against the 
said debtor, and possession was given to them. 
Held (reversing the decision of the High Court), that- 
the title of the plaintiff must prevail. The security \ 
was ordered for the protection of the lunatic against 
misappropriation by ; his manager ; it was not .a 
proceeding affecting the judgment-debtor. The 
second sale ought not to have been ordered or con- 
firmed. Under the Code of Civil Procedure, pro- 
perty may be attached without view' to immediate 
sale.* Saroda Prosaxtd Mtillick v. Lutchmeepat 
Singh Doogttr . . . 10 B. Xj. R. 214 

17 W. R. 289 : 14 Moo. I. A. 529 

15. • — — - — — — — — - — Second sale before 

confirmation — Separate suit— Effect of sale before 
confirmation. The plaintiff and the defendants 
C and I) were the co -owners of a portion of a 
shikmi talukh in the. 10 annas share of a zamindari 
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belonging to the defendant A. A, having succeeded 
in enhancing the rent of the tenure, obtained a decree 
for arrears of rent at the enhanced rate, which she 
proceeded to execute in 1880. In 1881 she obtain- 
ed another decree for arrears of rent of a subse- 
quent period, in execution of which the tenure was 
put up to auction and sold for Bs. 15,000 on 20th 
July 1881, A herself being the purchaser. Before 
this sale was confirmed, the tenure was, on 20th 
September 1881, again put up for sale in execution 
of the first decree, and was purchased by A for 
Bs. 10. The plaintiff and G and D applied to have 
both sales set aside on the ground of irregularity. 
The application as regarded the sale of 20th Sep- 
tember 1881 was rejected on 30th December 1881, 
and this order was confirmed by the High Court on 
14th August 1882 and (on review) 21st March 1883. 
Meanwhile the sale of the 20th July 1881 was set 
aside by the order of the Subordinate Judge on 
19th June 1882. In a suit against A, B (the agent 
of A), G, and D, brought on the 20th March 1884, 
in which the plaintiff prayed that the sale of 20th 
September 1881 £c be declared ineffectual and be 
set aside, and that the plaintiff do recover posses- 
sion of the property:” — Held, that the suit being 
not one to set aside the sale on the ground of fraud 
or anything connected with the sale itself, but on 
account of the setting aside of the first sale, which 
took place long after the second sale had been con- 
firmed, and when no execution-proceedings were 
pending in which it was possible for the plaintiff to 
raise the question, the suit would lie. Saroda 
Churn Ghuckerbutty v. Mahomed Isuf Meah , I. L. R. 
11 Gale . 376, distinguished. Held, also, that the 
first sale, not having been set aside at the time of the 
the sale, was at that time, although it had not been 
confirmed, a good and effectual sale to pass the 
property as against the plaintiff and G and D, so 
that there was nothing left to pass under the second 
sale. In the interval between the sale and the con- 
firmation of sale there is not merely a contract for 
sale, but an inchoate transfer of title which only 
‘requires confirmation to protect it; a sale actually 
takes place which, if not made absolute, must be 
set aside. Saroda Prosatl Mullick v. Luchmeeput 
Singh Doogur ; 14 Moo. I. A . 529 : 19 B. L. R. 
214 cited. Prangottr Mazoomdar v. Himanta 
Kumari Debya . I. Xi. R. 12 Calc. 597 

IB. — > Civil Procedure 

Code , ss. 311 , 312 — Objection to sale — Legal disabil- 
ity— Limitation Act (XV of 1877), s. 7 — Order con- 
firming, sale before time for filing objections has ex- 
pired-- Appeal from order . Although s. 312 of the 
Civil Procedure Code contemplates that objections 
to a sail under s. 311 shall be filed before an order 
for confirmation is passed, if the precipitate action 
of the Court has led to the confirmation of a sale 
before the time allowed for filing objections to the 
sale has expired, whether or not that Court could 


SALE IN EXECUTION OF DECREE— 

contd. 

17. BETTING ASIDE SALE — contd. 

(a) General Cases — contd. 

the High Court on appeal is bound to interfere and 
to see that objections which by law the appellant 
is empowered to make are heard and determined 
before a sale of his property is confirmed or becomes 
absolute. An application under s. 311 of the Civil 
Procedure Code, on behalf of a judgment-debtor, 
who was a minor, was rejected on the ground that 
the applicant did not legally represent the minor 
and the Court thereupon confirmed the sale. A 
second application to the same effect was then filed 
on behalf of the minor by his guardian, and was 
rejected on the ground that the Court had already 
confirmed the sale, and was precluded from enter- 
taining objections after such confirmation, prior to 
which no proper application of objection had been 
filed. Prom this order the judgment-debtor ap- 
pealed. Held , that the appeal must be considered 
to be one from an order under the first paragraph 
of s. 312 of the Civil Procedure Code, confirming 
the sale after disallowing the appellant’s objection, 
and that it would therefore lie. Held, that, assum- 
ing the first application on the minor’s behalf to 
have been rightly rejected, the second was made 
by a duly authorized guardian, and with regard to 
s. 7 of the Limitation Act (XV of 1877) was not 
barred by limitation ; the judgment-debtor had 
therefore a right to make it, and the Court should 
have entertained and dealt with it before proceed- 
ing to confirm the sale or grant a sale certificate. 
The order disallowing the application and the order 
confirming the sale were set aside, and the case 
remanded for disposal of the appellant’s objections. 
Phoolbas Koonwwr v. Jogeshur Sahoy, L L. JR., 1 
Calc. 226 , referred to. Baldeo Singh v. Kishan 
Lal 1. 1*. R. 9 All. 411 

17. — — — Applicant — Civil Procedure 

Code {Act XIV of 1882), s. 310 A — C£ Whose immove- 
able -property has been sold in s. 310 A, meaning of 
— Sale in execution of rent-decree — Simple mortgagee , 
right of, to apply to set aside sale . A simple mort- 
gagee is not a person entitled to have a sale set 
aside under s. 310 A, Civil Procedure Code. Hamid- 
al Hug v. Matangini Dasi, 2 G. IF. N. cclviii ; 
Rak'hal Ghunder Bose v. Dwarka Nath Misser > 
1. L. R. 13 Gale. 346, distinguished. Nitya Nanba 
Patra v. Hira Lal Karmakar (1900) 

5 C. W. 1ST. 63 

18. . Application by an 

attaching creditor of the property sold — Locus standi 
— S Any person whose immoveable property has been 
sold,” meaning of. An attaching creditor is not a 
<£ person whose immvoeable property is sold, n with- 
in the meaning of s. 310A, Civil Procedure Code, 
and he is not entitled to make an application to set 
aside the sale under that section. Matimgini 
Passi v. Monmotha Nath Bose , 4 O . W . N . 542, 
referred to. Kedah Nath Senv. Uma Oharan 
(1900) .... eaw.tf. 57 

19. : Civil Procedure 

Code {Act XIV of 1882), ss. 278, 283, 310 A. A 


•entertain such objections after confirming the sale. 
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(a) General Cases— contd. 

person who purchased property before it was at- 
tached in execution of a decree, and who unsuccess- 
fully preferred a claim after it was attached, and 
then brought a regular suit for title, cannot he con- 
sidered to be a person whose immoveable property 
has been sold, within the meaning of s. 310A of the 
Civil Procedure Code, and, as such, is not compe- 
tent to apply under that section for setting aside 
the sale. Arjan Mollah v. JaduAath Roy Chow- 
dry (1902) . . . 7 C. W. NT. 243 

20. Application of Civil Proce- 

dure Code, ss, 304 to 319 — Civil Procedure Code 
(Ad XIV of 1882), s. 310 A, as amended by Act V of 
1894 — Transfer of Property Act (IV of 1882), s. 89, 
The provisions of s. 3 10 A of the Civil Procedure 
Code (Act XIV of 1882), as amended by Act V of 
1894, are applicable to sales held in execution of 
mortgage decrees passed under the Transfer of Pro- 
perty Act (IV of 1882). Ss. 304 to 319 of the Code 
of Civil Procedure apply to all sales of immoveable 
property. Krishnaji v. Mahadev Vina yak ( 1 900 ) 

I. L. B. 25 Bom. 104 

21. Application of Civil Pro- 

cedure Code, ss. 310A, 311. Ss. 310A and 311 of 
the Code of Civil Procedure apply to sales of mort- 
gaged property in execution of mortgage -decrees. 
Kedar Nath Raut v. Kali Churn Ram, I. L. R. 25 
Calc . 703, commented on. Tirumal Rao v. Syed 
Dastaghiri Miyah, I. L. R. 22 Mad. 286, Raja Ram 
Singhji v. Chunni Lai , I. L. R. 19 All . 205, and 
Krishnaji v. Mahadev Vinayah, I. L. R. 25 Bom. 
104, approved. Mallikarjunadu Setti v. Linga- 
mtjrti Pantulu (p.b. 1902) 

I. L. B. 25 Mad. 244 

-22. — — — Beneficial owner — Suit for 

possession — Benamidar — Beneficial owner — Party — • 
— Whether, in a proceeding for setting aside a sale, the 
beneficial owner is a necessary party — Execution- 
proceedings — Benamidar — Civil Procedure Code (Act 
XIV of 1882), ss. 244, 311, and 437. A bene- 
ficial owner is not a necessary party to a proceeding 
for setting aside an execution-sale. It is compe- 
tent to the Court to set aside the sale finally and 
conclusively as against the beneficial owner, 
although his henamdar only, and not he, is made a 
party to the proceeding. Baroba Kanta Bose v. 
Chunder Kanta Ghgse (1902) 

X. I* B. 29 Calc. 682 
s.c. 6 C. W. H. 708 

23. Collector’s proceedings— 

Civil Procedure Code , ss. 310A , 320 — Execution of 
decree— S. 310 A not applicable to proceedings m 
execution held by a Collector under s, 320. HSld, 
that the provisions of s. 310A of the Code of Civil 
Procedure have no application to execution-proceed- 
ings taken by a Collector nnder s. 320 of the 
Code and the rules framed by the Local Govern- 
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ment thereunder governing such proceedings. 
Sheo Prasad v. Muhammad Mohsin Khan (1902) 
I. L. B. 25 All. 167 

24.1 — . Decree-holder ” — “ Decree- 

holder” meaning of — Civil Procedure Code (Act XIV 
of 1882), ss. 311 and 295 — Execution — What class of 
decree-holder can come in under s. 295 — Locus standi 
— Appeal. “ The decree-holder,’’ in s. 311 of the 
Civil Procedure Code, includes any decree-holder 
for the enforcement and satisfaction of whose decree 
the sale has been held, and would therefore include 
all decree-holders who, prior to sale have applied to 
the Court under s. 295, for execution of their decrees. 
Lahshmi v. Kuttunni, I . L. R. 10 Mad . 57, and 
Chattrapat Singh v. Jaduhul Prosad Mukerjee, 
1. L. R. 20 Calc. 673, referred to. A obtained a 
decree on the Original Side of the High Court 
against B, and transferred it to the District 
Judge at Moorshedabad for execution, who again 
transferred it to the Subordinate Judge, when the 
execution-proceedings were registered and a date 
was fixed for the sale of B's immoveable property 
attached by A in execution of his decree. Before 
the date fixed for sale, C, who had also obtained a 
decree against B, applied to the District Judge at 
Moorshedabad for attachment and sale of the pro- 
perty of B. B's property was attached and sold in 
execution of C p s decree ; hut, prior to the sale, 
several other persons who held decrees against B 
having applied to the District Judge for execution 
of their decrees, the sale-proceeds were rateably dis- 
tributed amongst them all. Thereupon A made an 
application to the District Judge to set aside the 
said sale under s. 311. Held, that, inasmuch as A 
was not entitled to come in and share in the rate- 
able distribution of assets under s. 295, he was not 
the “ decree-holder ” within the meaning of s. 311, 
and had therefore no locus standi to make an appli- 
cation under that section. Maiungini Bassi v. 
Monmotha Nath Bose , 4 C. W. N. 542, referred to. 
An appeal lies from an order passed under s. 312, 
refusing to set aside a sale on the ground that the 
applicant had no locus standi to apply under s. 
311. Be joy Singh Dudhuria v. Hukum Chand 
(1902) . . . . I. L. B, 29 Gale. 548 

25. - — Deposit by Co-sharer— 

Deposit in Court — Civil Procedure Code (Act XIV 
of 1882), s. 310 A. A person claiming under the 
Mahomedan law a share in some immoveable pro- 
perty which has been sold in execution of a decree 
against his co-sharers, cannot come in and make a 
deposit under s. 310A of the Civil Procedure Code. 
Ramchandra v. Ralchmabai, 1. L. R . 23 Bom . 
■450; Paresh Nath Singha v. Ndbogopal Chatto - 
padhya , I. L. R. 29 Calc. 1, referred to, Srinivasa 
Ayyangar v. Ayyathorai Pillai , 1. L. R. 21 Mad . 
416, distinguished. Abdul Rahaman v. Matiyar 
Rahaman (1902) . . I. X». B. 30 Calc. 425 
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17. SETTING ASIDE SALE — contd. 

(a) General Cases — contd, 

28. Fraud — Sale in execution of de- 

cree fraudulently obtained — Fraud— -Innocent ‘pur- 
chaser — Purchase for valuable consideration — In- 
adequacy of price — Suit to set aside sale. An ex 
parte decree was fraudulently obtained by the first 
defendant against the plaintiff, and in execution 
certain land of the plaintiffs, worth R 2,000, was 
sold by auction, and was purchased by the second 
defendant for R400. The plaintiff sued to set aside 
the sale and to recover possession of the land* The 
facts found by the lower Courts were (i) that the 
decree was obtained by fraud, (ii) and that the pro- 
perty was sold at a considerable undervalue. The 
purchaser had no knowledge of the fraud : Held, 
dismissing the suit, that the plaintiff was not en- 
titled, as against the purchaser (defendant 2), to 
have the sale set aside. When property is sold in 
execution of a decree fraudulently obtained, mere 
inadequacy of price, apart from participation in or 
knowledge of the fraud, is not in itself a circum- 
stance sufficient to justify the setting aside of the 
sale. Ahdool Eye v. Nawdb Baj , 9 W . B. 196 , 
commented on. Chitambar Sheinivasbhat v. 
Krishnappa (1902) . 1. 1*. R. 26 Bom. 543 

27. G-ift — Civil Procedure Code 

{Act XIV of 1882), s . 310 A — Application to set aside 
a sale — Gift of the land prior to attachment— -Effect 
of sale — Applicability of the section. Certain land 
was attached under a decree and sold. Applica- 
tion was thereupon made by a person, who claimed 
as donee of the land from the judgment-debtor, to 
have the sale set aside under s. 310A of the Code of 
Civil Procedure. It was alleged that the gift had 
been made prior to the date of attachment. Held, 
that the interest of the donee (assuming Iris gift to 
be valid) could not be affected by the subsequent 
attachment and sale, and that, in consequence, he 
could not see to set the sale aside under s. 310A. 
If the gift had been made while the property was 
under attachment, the sale would have been bind- 
ing on the donee, who, in consequence, could have 
applied under s. 310A, Anyone whose interest in 
immoveable property is bound by a sale may apply 
under s. 3 10 A, though he be no party to the suit or 
to the decree under which the sale took place- 
Erode Manikkoth Krishnan Nair v. Puthiedeth 
Chdmbakkoseri Krishnan Nair (1902) 

1. 1*. R. 28 Mad, 365 

28- " Immovable property »— 

Civil Proc dun Code, s, 311 — Mortgage-decree whe- 
ther immoveable properly. Having regard to the 
definition of “ immovable property/' in the 
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Calc . 450, relied upon. Baij Nath Lohea v. Bi- 
noyendra Nath Palit (1901) . 8 C. W. 2ST. 5 

29. limitation — Civil Procedure 

Code ( Act XIV of 1882), ss . 310 A, 551— Sale-Sale 
set aside on deposit of debt within 30 days — “ Date 
of sale ” — Limitation — Limitation Act (XV of 
1877), s . 14, Sch. 11, Art. 12— Appellate Court „ 
order of — Second appeal — Exclusion of time during 
which a second appeal was pending. Certain pro- 
perty was sold in execution of a decree against the 
judgment-debtor on the 22nd May 1900. The sale- 
was set aside by the first Court on the 25th May 
following, but was declared valid by the Appellate- 
Court on the 2nd August 1900. The judgment- 
debtor preferred a second appeal to the High Court, 
on the 15th August 1900, which appeal t was dis- 
missed on the 5th September following. On the 
12th September the judgment-debtor applied, 
under s. 310 A of the Civil Procedure Code, to have 
the sale set aside on deposit of the requisite sum. 
Held, that the application was barred by limita- 
tion, not having been made within 30 days from 
the date of sale ; and that although, in computing 
the period of limitation, the time between the 
25th May and the 2nd August might be excluded, 
the time between the 15th August and the 5th 
September, spent in prosecuting the second appeal, 
could not be excluded. Chowdhry Kesri Sahay 
v. Giani Roy (1902) . I. L. R. 29 Calc. 828 : 

s.c. 6 C. W. H. 776 

30. Private sale by judgment-. 

debtor prior to Court sale— Civil Procedure 
Code (Act XI V of 1882), s. 310 A and s. 244 — Pro- 
perty privately sold by judgment-debtor prior to 
Court sale— Application by judgment-debtor to set 
aside a Court sale — Application rejected— Appli- 
cation to High Court under s. 622— Practice. In 
execution of a decree passed against a judgment- 
debtor, his property was sold by auction. Prior, 
however, to the execution-sale, he effected a private 
sale to another person, and out of the proceeds he 
paid off the judgment-creditor, who duly certified 
that the decree was satisfied. Subsequently the 
judgment-debtor applied under s. 310A to set aside 
the execution-sale. His application was ref used by 
the Judge, on the ground that, at the date of the 
execution- sale, he had no interest in the property, 
having disposed of it by private sale. He held, 
therefore, that he could not apply under s. 3X0A. 
Against this order the judgment-debtor applied to. 
the High Court under s. 622 of the Civil Procedure 
Code (Act XIV of 1882). It was contended (i) that 
the order was one under s. 244 of the Civil Proce- 
dure Code ; that an appeal lay from an order under 
that section, and that therefore he had no right of 
application under s. 622, and (ii) that, he having 
disposed of his property by private sale, s. 3 10 A 
did not apply. Held, that s. 244 did not appply, 
inasmuch as the auction-purchaser certainly could 
not betaken to be the representative of the 
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{a) General Cases — contd. 

decree-holder, and, even assuming him to be a 
representative of the Judgment-debtor, that section 
did not apply to a question between a party to the 
suit and his representative. S. 244, therefore, did 
not apply to the order complained of, which was 
consequently not appealable, for an order under 
s. 310A is only appealable so far as it comes under 
s. 244 (c). There being no appeal, the judgment- 
debtor could therefore apply under s. 622 of the 
Code. Notwithstanding the private sale, the judg- 
ment-debtor could apply under s. 3I0A of the Code 
to set aside the execution-sale. Maganlal Mttlji 
v. Doshi Mulji Bhaichand (1901) 

I. L. B. 25 Bom. 831 

31. Recovery of money — Indian 

Contract Act {IX of 1872), s . 69 — Transfer of Pro- 
perty Act {IV of 1882), s. 108 {g)—N on-agricultural 
lands, tenant and under-tenant of — Civil Procedure 
Code {Act XIV of 1882), s. 310 A — Bight of under- 
tenant to pay money due by his lessor — Suit by under- 
tenant to recover money paid for Ms lessor i t nder 
s. 310 A, Civil Procedure Code. A suit does not lie 
by an under-tenant of non-agricultural land to 
recover from the tenant, his lessor, money -which 
had been paid by him under s. 3 10 A, Civil Proce- 
dure Code, to set aside a sale of his lessor’s interest 
under a decree passed against the lessor. The 
money paid by the under-tenant after the sale was 
not money which the tenant was ct bound by law 
to pay ” under s. 310A, Civil Procedure Code, 
within the meaning of either s. 69 of the Contract 
Act or s. 108 [g] of the Transfer of Property Act. 
Quaere / Whether the under-tenant has any status 
to pay in the money under s. 3 10 A, Civil Procedure 
Code. Bepin Behari Sarnokar v. Kalidas 
Chatterjee (1901) * 6 C.W. N. 338 

32. Suit in which applicant 

was not a party — Civil Procedure Code ( Act XI V 
of 1882), s. 310 A — Application by second mortgagee 
to set aside sale of mortgaged property under decree 
obtained by first mortgagee in suit to which second 
mortgagee had not been made a party — “ Person whose 
immoveable property has been sold ** — Transfer of 
Property Act {XV of 1882), s. 75. Land, which was 
subject to two mortgages was sold under a decree 
obtained by the first mortgagee, in a suit in which 
the second mortgagee was not made party. The 
second mortgagee then applied to have the sale set 
aside, and paid into Court the amount due to the 
first mortgagee. Held, that the second mortgagee 
was not entitled to have the sale set aside. Inas- 
much as he had not been made a party to the suit 
in which the decree was obtained, his interest had 
not passed under the sale, and his right to redeem , 
the prior mortgage continued. He was, therefore, 
not a person whose immoveable property had been 
sold, within the meaning of s. 3 10 A of the Civil 
Procedure Code, and had no locus standi to apply 


(a) General Cases —condl. 

under that section. Mallikarjunadu Setti v. 
Linga Murti Pantulu (1902) 

I. L. B. 26 Mad. 332 

33. — — — - — - Sale by Collector — Applica- 
tion to Court by judgment-debtor to set aside sale — 
Refusal by the Court — Appeal — Collector's power — 
Rules 16 and 17 of the Local Rules and Orders 
made under enactments applying to Bombay — Civil 
Procedure Code {Act XIV of 1882), ss. 320, 310 A 
and 244. Held, that s. 310 A of the Code applies 
even if the execution-proceedings he referred to the 
Collector, who has no power to set aside a sale 
under the provisions of the Code. There is noth- 
ing in the section which precludes the Court from 
setting aside the sale merely because it had been 
confirmed. As s. 3 10 A prescribes that the Court 
shall pass an order setting aside the sale whenever 
its provisions are complied with, the order refus- 
ing to set aside the sale reversed. Pita v. Chtjni- 
lal (1906) . . I. D. B. 31 Bom. 207 


(6) Irregularity. 

34. — — . Objections to sale for irre- 

gularity — Duty of Court Procedure. Where a. 
judgment-debtor objects to the sale of attached 
property, it is the duty of the Court executing 
the decree to try the validity of the objections. 
Gunesh Lall Tewaree v. Bindoo Bashinee 

24 W. R. 85 

35. — — — - Application to set aside 

sale — Civil Procedure Code, 1859, s . 256 — Proce- 
dure. The issue which arises when a petition is 
preferred under Act VIII of 1859, s. 256, is a 
judicial proceeding and ought to be carried out with 
regularity, the Court fixing a day for the hearing of 
the matter of the petition and giving reasonable 
notice to all parties, — i.e., such as would afford 
to each party fair and reasonable opportunity of 
bringing the necessary evidence on or before that 
day. In the matter of the petition of Brojo 
Mohun Thakoor. Brojo Mohun Tharoor v. 
Ameenooddeen . . 20 W. B. 424 

30 # Discretion of 

Judge — Presentation of application. A Judge has 
discretion to receive an application to set aside a 
sale in execution of a decree when made to Mm 
after the lapse of thirty days, but before the con- 
firmation of the sale. Poulson v. Dunn 

■ ' ' 18 W. R. 11 

In the matter of Umrito Lall Bose , 

*18 W. B. 11 not© 

[Contra) Raj Coomar Singh alias Nanhoo- Lall 
v. Lalljee Sahoo . ‘ 18 W. B. 333 

where the Court, however, held that the applicant 
was bound to show some valid excuse for not making 
the application in proper time. 

16 p 
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40, Civil Procedure 

Code, Q8. 311, 295 — Person entitled to apply to set 
aside sale — tc Decree-holders” entitled to rateable 
distribution . Where one decree-holder had attached 
certain land, and another decree -holder against the 
same debtor had entitled himself to rateable distribu- 
tion of the assets under s. 295 of the Code of Civil 
Procedure : — Held . that the latter was entitled to 
apply, under s. 311 of the Code, to set aside the sale 
on the ground of material irregularity. Lakshmi v. 
Kuttunni . . . I. L. R. 10 Mad. 57 

Athappa Chetti v. Rama Krihsna Nayakhar 
I. Ii. R. 21 Mad. 51 

41, Civil Procedure 

Code, s. 311 — Objection to sale by wife of judgment- 
debtor. A person who claims to be a purchaser from 
a judgment-debtor prior to an attachment is not 
entitled to come in under s. 311 of the Civil Proce- 
dure Code and object to the sale of the judgment- 
debtor’s property. Abdul Huq Mozoomdar v. 
Mohini Mohun Shaha, I. L. JR. 14 Calc. 240 , over- 
ruled. Rule that a person applying to set aside a 
sale for irregularity must be one who has sustained 
substantial injury arising thereform, as laid down in 
Joge Narain Singh v. Bhugbano, 2 W. JR. Mis. 13, 
and explained by Krishnarav Venkatesh v. Vasudev 
Anant, 11 Bom. H. C. 15, approved, Asmutu- 
nissa Begum v. Ashruff Ali 

I. L. R. 15 Gale. 488 

42, — ■ Person claiming 

by title paramount to, or independently of, judg- 
ment-debtor — Civil Procedure Code, s. 311. Held , 
by Mahmood, J., that a person claiming by title 
paramount to, or independent of, the judgment- 
debtor is with in the meaning of s. 311 of the Code. 
Asmutunnissa Begum v. Ashruff Ali, /. L. JR. 15 
Calc. 48 S, dissented from. Abdul Huq Mozoomdar 
v. Mohini Mohan Shaha , J. L. B. 14 Calc. 240, 
followed. Sheo Prasad v . Hira Lal 

X E. R. 12 AIL 440 

43, — — — Civil Procedure 

Code, s. 311 — Application to set aside execution- 
sale — Remedy of one claiming adversely to the 
judgment-debtor. A person alleging himself to be 
the undivided brother and, as such, the legal 
representative of a deceased judgment-debtor 
applied to have set aside a sale of certain property 
alleged by him to be joint family property, which 
had taken place in execution of the decree. Held, 
that the proper remedy of the applicant was a 
regular suit, and not a proceeding under Civil Proce- 
dure Code, S. 311. SuBBaBA YADU V.. PEDDA 
Subrarazu . « 1. 1*. R. 18 Mad. 478 

44, — — Civil Procedure 

Code, ss. 311, 295 — Decree* holder.” The term 
“ decree -holder ” in s. 311 of the Code of Civil 
Procedure is not limited to the decree-holder who 
instituted the execution-proceedings, but may in- 
clude a decree-holder who is entitled to come in and 


17. SETTING ASIDE SALE— contd. 


(b) Irregularity — contd. 

As to what the term “ applicant ■” included, there 
were under Act VIII of 1859 diverse rulings, some 
holding that it was not confined to the parties to the 
suit, but included any person who had sustained 
substantial injury by reason of any material irre- 
gularity in publishing or conducting the sale. 
Krishnarav Venkatesh v. Vasudev Anant 

11 Bom. 15 

and others that judgment-debtors and not third 
parties were meant. Luchmeeput Singh Doogur 
v. Mooictakashee Debia 9 W. R. 388 

f.o, upheld on review. Mookta Keshee Debia 
v. Luchmeeput Singh Doogur 10 W. R. 137 

Joge Narain Singh v. Bhugbano 

2 W. R. Mis. 13 

Purshottam Vithal v. Purshgttam Iswar 

I. X,. R. 8 Bom. 532 

Luchmeeput Singh v . Adoyto Churn Mul- 
lick . . . 24 W. R. 452 

Haradhone Shamunto v. Goluck Chunder 
Shamunto . 25 W. R. 79 

Maina Koer v. Luchmun Bhuggut 

IO. D. R. 250 

Man Kuar v. Tara Singh 

I. Xu- R. 7 All. 583 

37. By whom application may 

be made — Objection to sale by third person — 
Civil Procedure Code , 1882, s. 311. Held, that 
personsother than the decree -holders or the persons 
whose property was sold in execution of decree were 
not competent to apply to the Court under s. 311 of 
the Civil Procedure Code to set aside the sale. Man 
Kuar v. Tara Singh . I. L. R. 7 All. 583 

38, Code of Civil 

Procedure {Ad X of 1877), s. 311. The words 
“ any person whose immoveable property has been 
sold ” in s. 311 of the Code of Civil Procedure 
do not include a person who has purchased the same 
property at a prior execution-sale, such prior sale 
not having been confirmed. In the matter of the 
petition of Bhagabuti Churn Bhuttacharjee 
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«A LB IN EXECUTION OF DEOBEE — 
contd. , ' 

17. SETTING .ASIDE SALE — contd, 

(b) Irregularity — contd. 

■share in the proceeds under s. 295 of the Code. 
Lalcshmi v. Kuttunni , Z. L. R. 10 Mad. 57, approved. 
Ajudhia Prasad v. Nand Lal Singh 

I. L. B. 15 All. 318 

45, ■ — Civil Procedure, 

Code , s. 311 — Application to set aside sale in exe- 
cution — Decree-holder — Parties. The decree-holder 
is a necessary party to an application under s. 311 of 
the Code of Civil Procedure. Hence where a judg- 
ment-debtor applied under the above-mentioned 
section to have a sale in execution of a decree against 
him set aside and made no attempt to implead the 
decree-holder until long after limitation had expired: 
— Held, that the application must he dismissed. 
Karamat Khan v. Mir AM Ahmed , All. Weekly 
Notes {1891) 121 9 referred to. Ali Gauhar Khan 
t>. Bansidhar . . I. L. B. 15 All 407 

48. - Civil Procedure Code 

iAct XIV of 1882), ss. 311, 312, 313, 622—. Applica- 
tion by auction-purchaser to set aside sale on ground 
of Ms having been deceived as to extent of estate sold — 
Remedy of auction-purchaser — - Superintendence of 
High Court. A purchaser at a Court-sale, alleging 
that he had been misled by a misrepresentation 
as to the extent of the estate which he had believed 
to be put up for sale, obtained, on his petition 
before confirmation, a summary order setting aside 
the sale. Held, that the High Court had rightly 
cancelled this order, exercising its authority under 
s. 622 of the Code of Civil Procedure ; that the 
purchaser, though he would have his remedy, on 
his taking the appropriate one, if he had been 
Induced by fraud to pay a larger price than he other- 
wise would have offered, had no right to apply 
under either s. 311 or 313 of the Code of Civil Proce- 
dure (as they provided only for the particular cases 
to which they referred) ; and that s. 312, in the 
absence of cases falling within those sections, 
required that the sale should be confirmed. Birj 
Mohun Thakur v , Bai Uma Nath Chowdhry 
' : ' ' ' 1 ' ' ; ; X X. B. 20 Calc. 8 

' 1 Xi, B. 19 I. A. 154 

■ v 47 . ' Civil procedure ; 
‘Code, &. 311 — Objection to sale by person claiming to 
be the real owner — Renamidar , decree against . Per 
Petheram, C.J., and Ghose, J. (Beverley, J ., 
dissenting), where immoveable property has been 
sold in execution of a decree against the ostensible 
owner as his property,^ a person claiming to be the 
beneficial owner is entitled to come in under s. 311 
of the Code of Civil Procedure and object to the 
Asmutunnissa Begum v. Ashruff Ali , 1. L. R, 
15 Calc . 488, followed. Abdul Gani v. Dunne 
' , ' . ; , X X, K. 20 Gale. 418 

48. -Civil Procedure 

Code, ss. 295 , 311 — Rateable distribution of sale- 
proceeds — “ Decree-holder.” A person who is not 
entitled to eome in under s. 295 of the Civil 
Procedure Code and share in the distribution of the 


SALE IW EXECUTION" OF DECBEE— 

contd. ; . ■ ■ 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

sale-proceeds is not included within the term 
“ decree -holder ■” in s. 31 1, nor is he entitled to 
f apply under that section to set aside the sale. 

! Debohi Nundon Ren v. Hart, I. L. R. 12 Calc. 294, 
and Lalcshmi v. K tt nni , 1. L. R. 10 Mad. 57, 
referred to. Chattrapat Singh v. Jadukul 
Prosad Mukerjee . I, L. B, 20 Calc. 673 

49. — — . — , Civil Procedure 

Code, 1882, s. 311 — Application to set aside a 
sale of a tenure by a purchaser from the judgment- 
debtor prior to attachment. A person who claims 
to he a purchaser of a tenure prior to attachment 

! from a judgment-debtor whose interest in the tenure 
has been sold in execution of a decree for its own 
arrears of rent is entitled to apply, under s. 311 
of the Code of Civil Procedure, to set aside the sale. 
Asmutunnissa Begum v. Ashruff Ali, 1. L. R. 15 
Calc. 488 , distinguished. Aubhoya Dassi v. 
Pudmo Lochun Mondol I, Lu B. 22 Calc, 802 

50. .U.— — — Civil Procedure 

Code, s. 311 — ** Decree-holder ” — Attaching creditor 
— Application to set aside sale. An attaching credi- 
tor is not a “person whose immoveable property is 
sold” within the meaning of s. 311, nor does he 
come within the words “ the decree-holder ” which 
appear at the commencement of that section. The 
term “ decree-holder ” in s. 311 moans the decree- 
holder who brings the property to sale and not any 
decree-holder. Asmutunnissa Begum v. Ashruff 
Ali, I. L. R. 15 Calc. 488 , referred to. Lalcshmi 
v. Kuttunni , I. L. R. 10 Mad. 57 ; Ajudhia Prasad 
v. Nand Lal Singh, I. L. R. 15 All. 318 ; and Sorabji 
Edalji v. GoUnd Ranji, I . L. R. 16 Bom. 91, 
dissented from. Ghafrapat Singh v. Jadukul 
Prosad Mukherjee, 1. L. R. 20 Calc. 673 ; Clark v. 
Alexander, I. L. R . 21 Calc. 200 ; and Ear Bhojal 
Das Marwari v. Ananda Ram Marwari , 2 C. W. N. 
126 , distinguished. Matungini Dassi v. Mqn- 
mothanath Bose , . 4 0- W. NT. 542 

51. Art5 Civil Procedure 

Code, 1882 {as amended by Act V of 1894), s. 310 A — - 
Judgment-debtor under decree on mortgage passed 
under Transfer of Property Act, s. 88 — Effect of 
former application by other judgment-debtor under 
s. 311 of the Civil Procedure Code . The judgment 
debtor in a mortgage-decree passed under $. 88 of the 
Transfer of Property Act (IV of 1882) may apply to ■■ 
set aside a sale under the provisions of s. 310 A of the 
Civil Procedure Code (XIV of 1882, as amended by 
Act V of 1894). After the rejection % the lower 
Court of an application under s. 3 10 A, judgment- 
debtors other than the applicant made an applica- 
tion under s. 311 of the Code. Held, that the 
present application under s. 310A was not barred by 
reason of the proviso to that section. Ashruf Alt 
Chowdhry v. Net Lal Sahu ’ ' ■ 

I. Xi. B. 23 Gale. 682 

52. — ______ (] 0 de of 'Civil 

Procedure, 1882 , ss* 3 10 A and 311 — Meaning af 

16 p ,2, " 





56. Civil Procedure 

Code , 1882y s. 310 A — Civil Procedure Code Amend- 
ment Act (F of 1894) — Execution-sale — 44 Person 
whose immoveable property has been sold ” — Prior 
private purchaser of property sold in execution . 
A person who has purchased property which is after- 
wards sold in execution of a decree ob brined against 
his vendor is not entitled under s. 3 10 A of the 
Civil Procedure Code to have the execution-sale set 
aside. Ramchandra Dhondo v. Rakhmabai 

I. X,. R. 23 Rom. 450 

57. — - — — Civil Procedure 

Code , 1882 , s. 310 A — Right of benamidar to apply 
to set aside sale. A benamidar of a person whose 
immoveable property is sold has a right to apply to 
have the sale set aside under s. 3 10 A of the Code of 
Civil Procedure. Basi Poddar v. Ram Krishna 
Poddar . ; . 1C.W.E 135 

58. Civil Procedure 

Code ( Act XIV of 1882), s. 310 A — Application 
to set aside sale by purchaser from judgment-debtor 
after auction-sale. A purchaser at a private sale 
from the judgment-debtor after sale in execution 
has no locus standi to make an application under: 
s* 3 10 A of the Civil Procedure Code. Hazari Ram 

Badri Ram . . 1 O. W. E 279 

59. — — - - ’ - ' ' ; ' ■ Civil Procedure 

Code, 1882 , s. 311 — Application by person not 
party to decree . Land having been sold in execu- 
tion of decree, one claiming that it had been held by 
the judgment-debtor benami for him applied that 
the sale he cancelled under s. 311. He was not 
a party to the decree, and on that ground his 
petition was dismissed. Held, that the fact of the 


/ ' 54, i _ — jg — — I ^ Civil Procedure 

Code (Act XIV of 1882), s. 3 10 A — Sale in execu- 
tion of mortgage-decree — Application by mortgagor 
under s. 310 A, Civil Procedure Code — Transfer of 
Property Act (IV of 1882), s. 104 , rules framed 
under — Civil Procedure Code Amendment Act (V of' 
1894. Held by the Full Bench, that s. 310A of the 
Civil Procedure Code (Act XIV of 1882, as amended 
by Act V of 1894) does not apply to sales of mortgag- 
ed property under the Transfer of Property Act 
(IV of 1882). The rules framed by the High Court 
(Circular order No. 13, dated 27th April 1892) under 
the provisions of s. 104 of the Transfer of Property 
Act do not make s. 31 0A applicable to such sales. 
Ashruf AM Chowdlmj v. Net Lat Sahu, 1. L. R. 23 
Calc. 682, overruled. Raja Ram Singhji v. Ckunni 
Lai, I. L. R, 19 AH 206 , dissented from. Quaere : 
Whether a rale by the High Court under s. 104 of 
the Transfer of Property Act making s. 310A of 
the Civil Procedure Code applicable to sales of 
mortgaged property under the said Act would not 
be ultra vires . Kedab Nath Rant v. Kali Churn 
mSi'rv hv " * ■ E B. B 25 Calc. 703 

2 C. W. N. 853 

See Lakshina Mohun Roy v . Basumati Debt 

. 4 C, W. N, 474 

where this case . is explained and where it was 
held that s. 104 of Transfer of Property Act is an 
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17. SETTING ASIDE SALE— contd. 

( b ) Irregularity — contd: 

the words 44 he shall not be entitled to male an 
application under this section ” in the proviso of 
s. 310 A — Civil . Procedure Code Amendment Act 
(F of 1894). The words 44 he shall not be entitled 
to make an application under this section ” in the 
proviso of s. 310 A do not mean merely “ he shall 
not be able to present an application ” under the 
section, but the word 44 make ” means ” carry on ” 
or 54 prosecute.’ * In a case where, after an applica- 
tion under s. 310A of the Code of Civil Procedure, 
another application was made under s. 311 of the 
Code, the applicant was not entitled to have the 
benefit of the former section. RaJENDra Nath 
Haldar v . Nilratan Mitter. 

I. L. R. 23 Calc. 958 

53 , - — Civil Procedure 

Code (Act XIV of 1882), s. 310 A— Right of a 
mortgagee to the benefit of s . 310 A. A mortgagee 
being a party to a suit, objected that the mortgage 
premises had been attached and sold in execution 
of the decree, and applied to have the sale set aside 
on payment being made by him under Civil Pro- 
cedure Code, s. 3 10 A. The purchaser was the 
decree-holder. The application having been refused 
by the Courts of first instance and first appeal, 
the applicant appealed to the High Court. Held, 
that the appeal was maintainable, and the appellant 
was entitled to the relief sought. Srinivasa 
Ayyangar v. Ayyathorai Pillai 

I. Ii, R. 21 Mad, 416 


SARE IN EXECUTION OF DECREE— 
conid, 

17. SETTING ASIDE SALE — contd. 
lb) Irregularity — contd. 

enabling section and the rules made by the High 
Court (Circular order No. 13, dated 27th April 
1892) under the provision of s. 104 do not limit 
the applicability of the Code of Civil Procedure as 
regards sales held in execution of mortgage decrees. 


Civil Procedure 


Code (Act XIV of 1882), s. 310 A — Right to apply 
under the section — Person who has contracted ta 
purchase land. A person who has contracted to 
purchase land, or an interest in land, does not by 
such contract become the owner in equity of such 
land or such interest (s. 54 of the Transfer of Pro- 
perty Act, IV of 1882). He has a personal right 
against his vendor or the assignee with notice of his 
vendor to compel the latter by a suit for specific 
performance to perform his contract : but he has no- 
direct right over the land. Held , accordingly, that a 
person who had contracted to purchase certain land 
which was subject to mortgage, and was sold in 
execution by the mortgagee, was not the owner of 
the land, and was therefore not entitled to apply to- 
set aside the sale under s. 310A of the Civil Proce- 
dure Code. Mahadeo Chintaman Wadekar v. 
Vasudev J. Kirtikar I. L. R. 23 Bom. 181 
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contd, 
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SALE IN EXECUTION OE DECBEE — 

contd. 

17. SETTING ASIDE SALE — contd. 

( b ) Irregularity — contd. 

petitioner being a stranger to the decree did not 
preclude him from obtaining the relief sought 
under s. 311. Timmana Banta v. Mahabala 
Bhatta . . . I. X,. B. 19 Mad. 187 

80. — Civil Procedure 

Code , 1882 , s. 311 — Application to set aside sale 
in execution — Plea to jurisdiction of Court to sell — 
Civil Procedure Code , s. 320 . Held, that in an appli- 
tion under s. 311 of the Code of Civil Procedure to set 
aside a sale in execution of a decree, it is not com- 
petent to the applicant to raise, nor to the Court 
to entertain, any plea to the jurisdiction of the 
•Court executing the decree, as, for example, a plea 
that the property sold, or part of it, was ancestral 
-and ought to have been sold in accordance with 
the provisions of s. 320 of the Cod-j. Shirin 
Begam v. Agha Ali Khan I. L. B. 18 All. 141 

61. Application to 

set aside sale — Grounds which alone may be taken. 
A Court to which an application under s. 311 of the 
Code of Civil Procedure, to set aside a sale held in 
execution of a decree, is made, is limited to the 
grounds set forth in that section. If the Court fails 
to find both a material irregularity in publishing 
or conducting the sale together with consequent loss 
to the applicant, it is bound to dismiss the ap- 
plication and confirm the sale. It cannot set aside 
the sale upon other grounds not pleaded by the 
applicant. Tassaduk Rasul Khan v. Ahmad 
Husain, I. L. R. 21 Calc. 66 : L. R. 20 1. A. 176 , 
and Shirin Begum v. Agha Ali Khan, I. L. R. 18 
All . lil, referred to. Harbans Lal v. Kundan 
Lal . . . I. L. B. 21 All. 140 

62. Civil Procedure 

Code, s . 311 — Person ivhose property has been sold 
— Mortgagee — Transfer of Property Act {IV of 
1882), ss. 86, 87. The mortgagees of a certain 
tenure obtained, on 11th September 1S84, under 
s. 86 of the Transfer of Property Act, a decree for 
foreclosure, which declared that, on failure to pay 
the amount found due, the mortgagor’s right of 
redemption should be barred on 11th March 1885 ; 
this time was subsequently extended on the appli- 
cation of the mortgagor to 30th April 1885. On 
the 6th April 1885, in execution of a decree for 
arrears of rent obtained by the superior holder of 
the tenure against the mortgagor, the tenure was 
sold free from incumbrances. The mortgagees 
applied under s. 311 of the Civil Procedure Code 
to have the sale set aside for material irregularity. 
Held, that, under s. 86 of the Transfer of Property 
Act, the mortgagees had such an interest in the 
property as brought them within the words of s. 311, 
“ person whose property has been sold,” and 
entitled them to make the application. Rakhal 
Chunder Bose v. Dwarka Nath Misser 

I. E. B. 13 Calc. 346 

63. Bight to have sale set 

Aside as against Dona fide purchaser— 


(6) Irregularity — contd. 

Question of right how to be determined. It cannot be 
laid down as a general proposition of law that under 
no circumstances can a sale in execution of a decree 
be set aside as against a bond fide purchaser for valu- 
able consideration and without notice. In a suit 
brought to set aside such a sale, it is for the Court to 
determine whether it will be in accordance with the 
principal of justice, equity, and good conscience 
that the sale ought to be set aside or not. Abdul 
Hate v . Nawab Raj . B. L. B. Sup. V ol. 911 

9 W. B. 196 

64. — — — Evidence of irregularity— 
Objections to sale-proceedings. Where objections 
to sale -proceedings are presented by judgment- 
debtors, the Court ought to make a careful investi- 
gation into the circumstances attending such sale, 
and not rely on the mere report of a nazir. 
Sookh Raj Singh v. Tueeazzool Hossein 

142 

65. — -- Binding as to irregularity — 

Civil Procedure Code , 1859, s. 256 — Material 

injury. On an application to set aside a sale of 
immoveable property in execution of a decree under 
s. 256, Act VIII of 1859, before ascertaining whether 
any substantial injury has accrued to the debtor, 
it "was held that the Court must come to a distinct 
finding that there has been an irregularity in pub- 
lishing or conducting the sale. Parbutty v. 
Girdaree Lal . . . 6 W, B, Mis. 125 

66. Objections to sale being 

made absolute — Civil Procedure Code, 1859 , 
ss. 256, 257. Objections by the judgment-debtor to 
sale in execution of decree being made absolute 
could be raised and disposed of only under ss. 256 
and 257 of the Code of Civil Procedure, under which 
a sale could be set aside on the ground of material 
irregularity in publishing or conducting it. Nil 
Komul Chuckerbutty v. Seama Soonduree 

6 W. B. Mis. 46 

Virsingappa bin Baslingappa v. Sadashivappa 
Appa Golkhandi . . 7 Bom. A. O. 74 

67. Ground for setting aside 

sal Allegation of having no interest to sell— -Bale 
by representative of debtor. An allegation by a 
representative that he took nothing from the judg- 
ment-debtor, and that therefore the sale conveyed 
nothing, is an objection which must be raised before 
the sale in execution, and is not a ground for setting 
aside the sale for irregularity. Chowdhry Wahed 
Alt v. Jumaye . 6 W. B. Mis. 116 

08. — Civil Procedure 

Code, 1882, ss. 311 and 224 - — Omission to transmit 
certificate to Court executing decree. The omission 
to transfer to the Court executing the decree 
the certificate required by s. 224, Civil Procedure 
Code, is a mere irregularity which would not 
vitiate the sale. Abbubaker Saheb v. Mohidin 
Saheb . . . I. Ij. B. 2D Mad. 10 
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contd. 

17. SETTING ASIDE SALE — contd, 

(5) Irregularity — contd . 

89. — - In sanity of judgment- 

debtor intervening before sale — Necessity to 
prove substantial injury — Civil Procedure Code , 
s. Sit. A suit -was brought by V to have it 
declared that the sale of his property in execution 
of a decree was void owing to the fact that 
subsequent to decree and prior to sale he had 
been declared insane under Act XXXV of *1858. 
The second defendant was the auction-purchaser. 
Held, by Best, J., that objection could be taken 
under s. 311, Civil Procedure Code, on the 
above ground before the sale had been confirmed 
and certificate granted. Held, by Subramanya 
Ayyae, J., that these facts only amounted to 
a material irregularity within s. 311, Civil Proce- 
dure Code, and that the plaintiff must prove 
substantial injury. Narayana Kothan v. KALI- 
AN AS UHL ARAM PlLLAI I. Ii. B. 10 Mad, 219 

70. Omission to make attach- 

ment. It was doubted at one time whether a 
sale could be set aside by reason of an omission 
to attach the property. Jowhurooz Zumma Khan 
v . Ranee Madhab Nundun . 11 W. B. 226 

71, - — — Bale without attachment 

Civil Procedure Code, 1859 , s. 201 — Irregularity. 
No sale in execution of a decree can take place, 
either of moveable or immoveable property under 
the provisions of Act VIII of 1859, without pre- 
vious attachment, and a sale without prior attach- 
ment is illegal. The words “ attachment and sale” 
in s. 201 must be taken together, and not distri- 
butively. Lxtchmeeput v. Lekraj Roy 

, 8 W. B, 415 

.72. Sale of property 

without attachment — Decree for money — Invalidity 
of sale — Civil Procedure Code, Ch. XIX and 
s. 254. A regularly perfected attachment is an 
essential preliminary to sales in execution of simple 
decrees for money ; and where there has been no 
such attachment, any sale that may have taken 
place is not simply voidable, hut de facto void. 
Mahadeo Dubey v. Bhola Nath Dichit 

I.L.R. 5 All. 88 

78. — ; Effect on sale 

when confirmed, of the absence of attachment. After 
a sale has been confirmed and a sale-certificate 
granted to the purchaser, the sale is not to be con- 
sidered as a nullity merely by reason of the absence 
of any attachment. Sharoda Moyee Burmonee v. 
Wooma Moyee Burmonee, 8 W. B. 9, followed. 
Mahadeo Dubey v. Bhola Nath Dichit, 1 , L. B. 5 
Alt 88, dissented from. Kishory Mohtxn Roy v. 
Mabamhd Mtxjaeear Hossein 

I. I a, B. 18 Calc, 188 

74. — Omission to 

attach property second time — Sale without attach - . 
meat. Property already under attachment at the 

^ "h : - hr/ A 


BADE m EXECUTION* OB DECBEE — 

contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

suit of the creditor to enforce part of a debt* 
accrued due in a mortgage transaction at an earlier 
period w r as sold in satisfaction of his decree for 
instalments subsequently due by the same debtor. 
A second attachment would have been a mere 
formality, and w r as not material to the validity of 
the sale. Dosibai v. Ishvardas Jagjivandas 

I. Li. B. 15 Bom. 222 
Ij. B. 18 I. A, 22 

75, Attachment 

before judgment — Termination of attachment — Sale- 
in execution — Material irregularity in publish - 
ing or conducting sale without attachment — Waiver 
— Civil Procedure Gode, ss. 311, 483. The plaintiff 
instituted a suit against defendants for recovery of 
money, and previous to judgment, that is, on the 
8th of January 1885, applied for, and on the 11th 
obtained, an order for attachment of several houses 
and premises belonging to defendant, and such 
attachment was made. The suit was dismissed, 
but eventually on appeal it was decreed ; but the- 
attachment was never withdrawn. Plaintiff then 
applied for execution of his decree, and his applica- 
tion was granted by an order directing that the 
property of the judgment-debtor should be notified 
for sale on the 1st February 1887, and accordingly 
on the 21st December 1880 a sale notification was 
issued. The judgment-debtor twice applied for 
postponement of sale, but his applications were 
refused, and the sale took x>lace on the date fixed. 
The judgment-debtor then objected to the confirma- 
tion of the sale, urging that the property sold w r as 
never attached in execution of .the decree, and the 
attachment previous to judgment was infructuous, 
because afterwards the claim w r as dismissed by the 
Court of first instance ; that there had been several 
other irregularities in publishing and conducting the 
sale ; and that, owing to the irregularities, the pro- 
perty had been sold at a grossly inadequate price, 
causing substantial injury. The Subordinate Judge 
overruling the objection confirmed the sale. On 
appeal by the judgment-debtor: — Held, following, 
Mahadeo Dubey v. Bhola Nath Dichit, I. L. B. 5 AIL 
86, that a regularly * perfected attachment is an 
essential preliminary to sales in execution of decrees 
for money ; and wiiere there has been no such 
attachment, any sale that may have taken place 
is not simply voidable, but de facto void, and may 
be set aside without any inquiry as to substantial 
injury being sustained by the judgment- debtor for- 
went of a valid attachment ; and that an attach- 
ment before judgment, like a temporary injunction,, 
becomes functus officio, as soon as the suit termi- 
nates. Further, that the phrase “ a material irregu- 
larity in publishing or conducting IJ in the first para- 
graph of s. 311 of the Code of Civil Procedure should 
be liberally construed, and that absence of attach- 
ment- of property at the time of sale thereof is ;c a 
material irregularity,” attachment being the first 
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SAXE IN* EXECUTION* OF DECREE — SAXE IN EXECUTION OF DECREE— 
contd* contd. 

17. SETTING ASIDE SALE — contd. 17 - SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. (*} Ibbmtoihit* -contd. 

step which a Court in executing a simple money- “ TOview Luchmeeput Singh £ 

decree has to take to assert its authority to bring Mooetakasheb Debia . 9 W, E. 388 

property to compulsory sale.: Ram Chand v. 80. — — — — ■ Process issued 

Pit am /■■MaIi' ■ . . I. X. R. 10 All. 506 simultaneously and not successively. In the ease of 

rj@ Omission to moveable property, process of attachment and sale 

attach property — Decree on mortgage. The omis- may be issued successively or simultaneously ■; but 
sion to cause an attachment to be made in execution ln re f ra , to immoveable property, process of attach- 

of a decree for the realization of a mortgage-debt and sa e should be issued successively ; but if 

does not affect the validity of a sale of the irort- if ned simultaneously, and the attachment has 

gaged property in execution of such decree. Tin- f>een made bona fide and the sale proclamation 

oolm Deeya v. Shib Chandra Pal Chowdhry issued as required by law, with an interval or thirty 

xjsh I. X R 21 Caxc 639 between it and the sale, such irregularity is 

not a sufficient ground for setting aside the sale, 
Mtiniappa Naik v. Subramania Ayyan as no material injury could accrue to the debtor 

I. X. R. 18 Mad. 437 thereby. Hueo Soondtjree Debia v. Brojo 

77, — Sule in execu- Gqbind Shaha . . . 4W.E. Mis. 12 

Hon held in pursuance of an attachment made under Q - 7 . 

a wrong section of Civil Procedure Code — Civil % D , n , drregulaniy in 

Procedure Code, 268 and 274-Irregularity in ftachment-Ciml Procedure Code, 18o9 , ss. 235 
attachment. Held, that a sale of the mortgagee’s l 69 ’, 256 '. 0a an a PP lw *! 10a “ ad ® to a PnttC1 f I 

rights under a mortgage duly held and confirmed ® udder f ? r ex + ec + utlc f a decree against a 

was effectual to pass the mortgagee’s rights to the judgment-debtor s estate situate m a different dis- 

auction-purchaser, even thou|h the attachment f a lf u f „°“ s . ed a orde . r 

subsequent to which sneh sale was held might have andl i. r * ^9* ls ® , . ied Through 

been made under a wrong section of the Code of f * J ud S“ oi the other district after which, without 

Civil Procedure. Balhrishnar. Masuma Bibi, I. L. *«“»“ procedure, under s. 285 and the sections 

B.5 All 142 : L. R.9I.A. 182; Mahadeo Dubey v. following, or further attachment, the property was 

Bhola Nath Dichit, I. L. B. 5 All. 86 -Ram Ckandr. P u * f °? 8 ? nd P uroha f d ’ n % c ®?* c \ to ,, und f 

Pitam Mai, I. L. B. 10 All. 506 ; and Karim-un-nisa «• 259 being given to purchaser Held, that the sale 

v. Phul Chand, I. L. R. 15 All. 134, referred to. illegal and that there had been no valid transfer 

n muJ s T Ti T e, q-owi o.-0-txrA-.r t at of right,' title, and interest m the property. Lech* 

Shdo Charan Lal v. Shbo Sewak Lal g ^ ^ MEE = OT SlNQB DooouB Mook p a ^ s / eb Dbbia 

, * , , 9 W, R. 388 , 

78. Sale without 

previous attachment — Material irregularity. Held , s.c. upheld on review Mookta Iveshee Debia v. 

that the absence of an attachment prior to the sale Luchmeeptjt Singh Doogur . 10 W. R. 137 

of immoveable property in execution of a decree . 

amounts to no more than a material irregularity, 82. ■ - — * Irregularity m 

but is not sufficient, unless substantial injury is attachment — Attachment of debt Civu Procedure, 

caused thereby, to vitiate the sale. Bam Chand v. Code, 1877 , ss. 268 , 278 , and 287 Proclamation of 

Pitam Mai, I. L. B. 10 All. 506 ; Ganga Prasad v. sale. A decree-holder, by a prohibitory order issued 

Jag Lal Rai, I. L. B. 11 All. 333 Harbans Lal v. under s. 268 of the Civil Procedure Code, attached 

Kundan Lal, All. Weekly Notes (1898), 312 ,- and a debt due to his judgment-debtor. The person 

Tassaduk Rasul Khan v. Ahmad Husain, 1. L. R. 21 served with the order applied, under s. 278, to 

Calc. 66, referred to. Mahadeo Dubey v. Bholanalh have the attachment removed. Held, that the appli- 

Dichit, 1. L. R. 5 All. 86, distinguished. Sheo- cation could not be entertained under s. 278, that 

DHYAN v. Bholanath . I. Ii. E. 21 All. 311 section having no application to the case ; but that, 

78 Irregular attachment -Civil b f foro , issuin § » proo&niation of sale in execution 

Procedure Code, 1859, s. 285. The attachment of f , a ° f tbe debt s ° a«»ched, it w the 

immoveable property by a Court other than that duty of the Court,unders 87ofthe ^de, to 

which passed the decree, before the decree had been ascertain all that the Court considers it material 

sent to it for execution, vitiates the sale snbse- 0T , ^ mtendmg purchaser to ho*a order to 
quently made of that property as not being made ° f f 6 " ^ P™?® *IF°r 

in strict observance of the procedure prescribed by c,aI “ ed for “ If , * be P™Pf rt y f' * 

s. 285, Act VIII of 1859. Shurgtoollah Merdha 18 an ^, th , e Cou f t 1 ^' * 

riTTwriv Tiioe q ttt "p qi r\ the alleged debtor that no debt exists, the Court 

*■ 650B00 QBDMr DaSS • • 8 W * E - 310 . shouW satisfy itself as to the existence, or otherwise 

Mookta Keshee Debee v. Khnuck Monee 0 f the debt, and, if it comes to the conclusion that 
Debee .... 7 W. R. 267 nD exists, should abstain from proceedings to 

See Mookta Keshee Debia v. Luchmeeput sale. Harilal v. Abhesing Merit ^ 

JW.TT Dooflim . . . 10 W.R. 137 I. B. 4 Bom. 323 
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SAM! m EXECUTION OB DECREE — 

contd. . ■ 

" 17. SETTING ASIDE SALE —contd. 

(b) Ie.regula.ritY' — contd. 

SB. • — Irregularity in 

issue of notification of sale and attachment— -Mis- 
conduct of decree-holder . Before a sale is confirmed, 
a party objecting to the irregularity of the sale 
proceedings, on the ground that the notification of 
sale and attachment has not been properly issued, 
should be allowed proof of non-service or of insuffi- 
cient service. The misconduct of a decree-holder 
may be a good cause of action, but cannot he a 
ground for setting aside a sale. This can only be 
done summarily if irregularity in the sale-proceed- 
ings resulting in material injury to the debtor be 
proved. Rethbunjun Singh v. Mittttrjeet 
Singh , 4 W. R. Mis. 9 

84. — — — — • Irregularity in 

service of prohibitory order — Act VIII of 1859 , 
ss. . 236 and 243 — Purchase of property by decree- 
holder — Practice of English Courts. In execution 
of a decree, the defendant caused a decree of the 
plaintiff awarding him R925 to be attached, and 
under s. 236, Act VIII of 1859, caused the prohi- 
bitory order to be fixed in a conspicuous part of the 
Court-house, and copies thereof to be delivered to 
the judgment-debtors. The decree was subsequent- 
ly sold by auction, and the defendant purchased it 
for R20. On special appeal by the plaintiff, upon 
the ground that the sale was irregular, as the prohi- 
bitory order had not been served upon him : — Held, 
that the prohibitory order having been served in 
accordance with the provisions of s. 236, Act VIII 
of 1859, was legal and regular. Held , also, that the 
Court executing the defendant’s decree ought not to 
have sold the plaintiff’s decree, but should have, 
under s. 243, appointed a manager to enforce plaint- 
iff’s decree. That a decree-holder ought not to be 
allowed to bid and purchase at a sale in execution 
of his decree, without an order of Court previously 
Obtained upon notice to the judgment-debtor. 
Practice of English Courts regarding sale in execu- 
tion of decrees discussed. Bandhu Roy v. Hanu- 
man Singh 

3 33. L. R. A. C. 320 : 14 W. R. 408 note 

- j Irregularity in 

applying for execution of decree — Act VIII of 
1859 , s. 257. G and M obtained a money-decree 
against K in the Court of the Principal Sudder 
Ameen on the 12th December 1864. This decree 
was reversed by the District Judge, but on the 5th 
March 1866 the Sudder Court set aside the Judge’s 
decree and ordered a new trial. On the 5th May 
1866 the District Judge affirmed the decree of the 
Court of first instance. On the 3rd December 1866 
the High Court again set aside the Judge’s decree 
and ordered a new’ trial. On the 14th January I S67 
the District Judge again affirmed the decree of the 
Court of first instance, and, no appeal being 
preferred, the decree became final The decree- 
holders had in the meantime taken proceedings to 
execute the decree, dated the 5th May 1866, and 
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BALE IH EXECTJTIOH OP DECREE — 
contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd . 

from time to time and finally on the 7th November 
1870 they renewed these proceedings, in each 
instance referring to the decree dated the 5th May 
1866, even after it was set aside, and the decree 
dated the 14th January 1867 passed. On the last 
application a sale of certain immoveable property 
belonging to K was ordered and took place on tbe 
15th February 1871. K objected to the confirmation 
of the sale on the ground of the irregularity in the 
application, but his objections were disallowed 
and the sale was confirmed. He brought a suit 
to recover possession of the property from the 
auction-purchaser on the ground that the sale 
was a nullity. Held per Stuart, C.J., and 
Pearson, Turner, and Spankie, JJ. 9 that the 
sale ought not to be set aside, as the irregularity in 
applying for execution of the decree, dated the 5th 
May 1866, was an irregularity which did not pre- 
judice the judgment-debtor. Per Oldfield, J . — 
That with reference to s. 257, Act VIII of 1859, the 
suit was not maintainable. Gkazi v. Kadir 
Baksh . . . I. L. R. 1 All. 212 

86. Irregularity in 

attachment — Confirmation of sale — Objection that 
property is not liable to attachment — Civil Proce- 
dure Code, 1882, ss. 278 , 311 , 312. Held, that an 
objection made by one whose property was attached 
and sold in execution of a decree for the payment of 
money for the performance of which he had become 
a surety, that he was no party to the decree, and his 
property was not liable to be attached and sold, and 
therefore the sale was invalid, was not an objection 
entertainable under s. 311 of the Civil Procedure 
Code, and was consequently no ground for setting 
aside the sale under that section, especially as it was 
preferred for the first time on appeal, and, moreover, 
might have been taken under s. 278 at the time of 
attachment, when the objector would have had his 
remedy as ^herein provided. Hub Lal v. Kanhia 
Lal . . . I. L. R. 7 All. 305 

87. — Sale of pro- 

perty other than that hypothecated. A decree-holder 
is not precluded from taking any of his judgment- 
debtor V property in execution of his decree merely 
because he had a lien on particular properties. A 
sale therefore is not liable to be set aside because 
the property sold was other than that hypothecated 
in the bond. Laljee v. Sadit Hossetn 

4 3N. W. 99 

88. — — - — — Sale of properly 

of third person — Right of suit — Civil Procedure 
Code , 1859, s . 252. A sale in execution of decree 
transfers to the purchaser nothing more than 
the rights and interests of the judgment-debtor at 
the time of attachment aud s?le ; and s. 252 of Act 
VIII of 1859 did not prohibit an enquiry into 
the extent of those rights, or declare the owner 
of the property attached in execution of a decree 
passed against a third party, incompetent to assert 
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-SALE m EXECUTION OE DECREE — 
conid. 

17. SETTING ASIDE SALE — conid. 

(h) Irregularity — conid. 

his claim by suit. The sale of moveable property, 
belonging to a third party, in execution of a decree 
was not a mere, irregularity within the meaning of 
s. 252, and the owner of the property so sold was 
-entitled to sue for its restorations or for damages. 
Sham Sunder Dass v. Raheem Buksh 

6 XST. W. 252 

Mohanund Holdar v. Axial Mehaldar 

9 W. R. 118 


89, 


Sale of portion 


of tenure under decree for rent — Sale of other por- 
tion under mortgage-decree. Where decrees for arrears 
- of rent had been obtained by fractional shareholders 
in a tenure, and in execution thereof a moiety 
of the tenure had been sold, it appeared that the 
other moiety had been sold at the same time in exe- 
cution of a mortgage-decree against some of tho judg- 
ment-debtors in the rent suits, on an objection 
being taken to the confirmation of such sale on the 
ground that the whole tenure should have been sold 
in execution of the rent-decrees. Held , that all that 
the decree-holders were entitled to have sold was 
the right, title, and interest of their judgment- 
debtors, and that they were in the position of ordi- 
nary creditors having no lien on the tenure ; and 
that consequently the mortgagee being entitled to 
enforce his lien against the moiety covered by his 
■mortgage, the sale of the remaining moiety in satis- 
faction of the rent-decrees was a good sale, and could 
not be set aside. Mohendro Coomar Dutt v. 
Heera Mohun Coondoo. Ishaneswary Dasee v. 
‘Gopal Das Dutt . I. L. B. 7 Calc. 723 

90. — Sale of whole 

estate where a portion would suffice. A Subordinate 
Judge, on the application of a judgment-creditor, 
•ordered the attachment and sale of an indigo concern 
•consisting of several factories, and fixed the 9th 
March for the sale. Shortly before the date so fixed, 
he issued a direction to the District Judge’s nazir 
that the sale should be effected in portions to be 
sold in succession. Upon this the District Judge 
removed the execution-proceedings to his own Court, 
and issued a roobokari declaring the Subordinate 
• Judge’s order null and void, and ordering the pro- 
perty to be sold on the day fixed in one lot. This 
was accordingly done. Held, that it was entirely 
within the Subordinate Judge’s discretion to direct 
that the property should be sold in portions, even 
though it had been attached or proclaimed as an 
entirety. Held, that, as it is damage to a person to 
have his whole property sold against his will to 
satisfy the claims of a creditor when the sale of a 
portion would suffice, the irregularity committed by 
the District Judge caused material injury to the 
judgment-debtors. Abdool Hye v. Macrae 

23 W. B. 1 

Confirmed on review, Morgan v. Abdool Hye 

23 W. R. 393 


SALE IN’ EXECUTION OF DECREE— 
conid. 

17. SETTING ASIDE SALE — conid. 


(b) Irregularity — contd. 


91. 


Material irre- 


gularity in publishing or conducting sale in execu- 
tion — Objection that property sold was not legally 
saleable — Civil Procedure Code , 1882, ss. 244, 311, 
312. An objection by a judgment-debtor to a sale 
in execution of a decree on the ground that the pro- 
perty which was the subject of sale was not legally 
saleable, is not a matter which can be entertained 
by the Court under s. 311 of the Civil Procedure 
Code, so as to afford a ground for setting aside the 
sale on account of material irregularity in publishing 
or conducting it. Earn Gopal v. Khiali Pam, I. L. 
R. 6 All. 448 , and Janlci Singh v. Ablalch Singh , I.L. 
R. 6 All. 393, distinguished. Per Mahmood, J.~~~ 
The expression “ conducting the sale,” as used in 
s. 311 of the Civil Procedure Code, does not include 
any proceedings unconnected with the actual carry- 
ing out of the sale, hut refers to the action of the 
officer who makes the sale, and not to anything done 
antecedent to the order of sale. Olpherts v. Maha- 
bir Per shad, L. R. 10 I. A. 25, referred to. Ram- 
CHHAIBAR MlSR V. BeCHU BhAGAT 

I. L. R. 7 AIL 041 


92. 


Decree for sale 
costs— -Attachment 


of mortgaged property and for 
and sale of other property fcr whole amount of 
decree — Suit to set aside execution sale — Civil 
Procedure Code, 1882, ss. 311 , 312 — Finality of 
order in execution-proceedings. In execution of a 
decree on a mortgage-bond, for the sale of the mort- 
aged property and for the costs of the suit, amount- 
ing to R 1,000, certain houses were attached on the 
30th September 1881, which were not part of the 
mortgaged property. On an objection raised by the 
judgment-debtors that the decree was by its terms 
executable only against the mortgaged property, the 
High Court on appeal decided, on the 6th September 
1882, that the houses were not liable to attachment 
and sale under the decree. In the meantime, on the 
15th June 1882, the houses had been put up for sale 
and purchased for R500, and the sale had been con- 
firmed on the 16th August 1882. The judgment- 
debtors brought a suit against the purchaser to set 
aside the sale, on the ground that the houses were 
not saleable under the decree. Held, that the decree, 
in regard to costs, was a decree made personal against 
the judgment-debtor, and conferred a right upon the 
decree-holder to take out execution for the recovery 
of those costs, not only against the property mort- 
gaged in the bond, but also against the person and 
other property of the judgment-debtor. Per Old- 
field, J. (Mahmood. J. doubting), that the attach- 
ment and sale in execution of the decree were valid, 
inasmuch as they were made in respect of the costs 
as well of the principal and interest decreed. Per 
Mahmood, J., that the suit was maintainable, and 
was not barred by any plea in limine. Abdul Hye v. 
Nawab Raj, B. L. R. Sup. Tot 911, referred to. 
Also per Mahmood, J., that, inasmuch as the adjudi- 
cation of the 6th September 1882 was one between 




4 


( 11449 ) 


DIGEST OE CASES. 


( 11450 ) 


SAXE m EXECTJTIOH OE DECREE— 
contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

the judgment-debtors on the one hand and the 
decree-holder on the other, and subsequent not only 
to the sale, but to the confirmation of the sale, and 
inasmuch as the Court was not then called upon to 
decide anything in relation to the nature of the 
decree as to costs, the order, then passed, could not 
be used against the purchaser. Also per Mahmood, 
that it was doubtful whether the attachment 
having been made for the whole amount of the 
decree and not for costs, and no separate proceedings 
having taken place in respect of the personal decree 
against the judgment-debtor, the attachment, the 
notification of sale, and the sale itself were valid ,* 
but that everything that was said against these 
proceedings constituted matters falling under s. 312 
of the Civil Procedure Code, which enable parties to 
object to confirmation of sale ; and that therefore, 
even assuming that the sale and confirmation of sale 
were subject to the objection of “ material irregula- 
rity in publishing or conducting ” the sale, within the 
meaning of s. 311, a suit like the present, upon that 
ground alone, was prohibited by the last part of 
s. 312. Raghubar Dyal v. Ilahi Buksh 

I. X,. R. 7 All. 450 


93. 


Omission to give due notice 


of sale — Material injury. Where, in an execution 
sale, there had been some irregularity which left it 
doubtful whether the judgment-debtor had been 
duly apprized of the sale of his dwelling house 
Held, that the irregularity had caused material 
injury to the judgment-debtor, and that the sale 
must be set .aside. Joynarain Giri v. Goluck 
Chunder Mytee - . . 25 W. R. 183 

94. * Omission to give 

notice of execution — Civil Procedure Code , 1877 , 
s. 248. An omission to give notice to the party 
against whom execution is proceeding, as provided 
by s. 248 of the Civil Procedure Code, invalidates a 
sale in execution of the decree. In the matter of 
the petition of Ramessuri Dassee. Ramessuri 
Dassee v. Doorgadas Chatterjee 

I. Xu R. 6 Calc. 103 : 7 C. X. R. 85 

( Contra ) M eras a v. Mahomed Akbar Gazee 

2 W, R. 74 

95. Omission to give 

notice of application for execution . The omission 
to give the notice required by s. 248 of Act X of 
1877 to the judgment-debtor, on application for 
execution of the decree, affects the regularity of the 
sale which subsequently takes place in execution of 
the decree and the validity of the entire execution - 
proceedings. Ramessuri Dassee v. Doorgadass Chat- 
ter jee , L L . R. 6 Calc . 103, followed. Held „ there- 

_..1 - l * f 1 1 r i 


r, and the notice required by s. 248 of 
>f 1877 was not given to such legal repre- 
sentative, and certain immoveable property belong- 
ing to the deceased judgment-debtor was sold, that 


8 axis m ex : ecutiob of decree— 

contd, 

17. SETTING ASIDE SALE — contd. 

(5) Irregularity — contd . 

such sale had been properly set aside by the Courf 
executing the decree by reason of such omission. 
Queers : Whether such omission was an irregularity 
in “ publishing or conducting 55 the sale within the 
meaning of s. 31.1 of that Act. Imam-un-nissa 
Bibi v. Liakat Husain . I. L. R. 3 All. 424: 


90. 


Omission to re- 


issue process after proceedings have been struck off. 
After the striking off of an execution case, the 
omission to re-issue the processes required by law on 
the admission of a third party as decree-holder is not 
a material irregularity in the case. Bishen Dyal. 
Singh v. Khudeemun . . W. R. 18045 359' 

■ Irregularity in 


97. 

notice of sale — Death of decree-holder , The issue 
of a notice of sale after the death of the original de- 
cree-holder, and before any person had applied to be 
registered as the substituted decree-holder, is not an 
irregularity which would warrant the setting aside of 
a sale under Act VIII of 1859, s. 255. Gobinb 
Chundek Aooch v. Bamun Doss Mookerjee 

22 W. R. 481. 


98. 


Irregularity in 


notice of sale — Proclamation of notice of liens . 
The inam village of Chundunpuri was sold by auc- 
tion under a decree. The notice of sale stated that 
the sale would begin either at Maligam or Ohundun- 
puri, and be completed at Maligam, Held, that the 
notice of sale was sufficiently certain. The practice 
of karkuns reading aloud notices of liens on property 
about to be sold by auction is objectionable, but in 
the absence of proof that the value of the property 
has been thereby deteriorated, it is not such an 
irregularity as will vitiate the sale. Govind Hart 
Valekar v. Bank of India. Bank of India v. 
Bagho Narayan . 4 Bom. A. C. 104 


99. 


Irregularity in giving par- 

- Omission to mention numbers. 


tieuiars of sale- 
etc., of notes — Sale and production of notes — Civil 
Procedure Code , 1859, ss. 201, 238, 248, 249. The 
omission in a sale proclamation to mention parti- 
culars as to the numbers, value, etc., of Gov- 
ernment promissory notes under attachment for 
sale is not such an irregularity as will vitiate the 
sale, though the lower Court would have exercised a 
sound discretion, under s. 249 of the Code, if it had 
called for such particulars. The sale of such notes 
through a broker is permissive under s. 248 and not* 
obligatory. The production of the notes in Court 
was not essential, as they were in the custody of the 
Collector ; s. 238 applying to cases in which property 
is in the possession or power of the judgment-debtor.. 
Ltjchmeeput v. Lbkraj Boy 1 .y; ; ; W* .Ry4T5* ■ ■ 

100. Proclamation of 

sale not in prescribed form and without necessary 1 
particulars— Right of holders of other decrees to 
object — Civil Procedure Code, 1882, ss. 311 314, 

A zamindar mortgaged his estate to a bank and the 
mortgagee obtained a decree in the High Court* 
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BABE m EXECUTION OE DECBEE — BADE IN* EXECUTION OE DECBEE — - 

contd. contd. 

17. SETTING ASIDE $MM~~contd. 17. SETTING ASIDE SALE — contd* 

(b) Irregularity — contd . (b) Irregularity — contd . 

in execution of which it was ordered that the time, in the Court of Appeal, on application to set 

zamindari should be sold village by village. Other aside the sale on the ground that it had taken place 

persons held money decrees against the zamindar. without proclamation made having been rejected by 

One of them, in execution of his decree, had the the Court of first instance, -which found that procla- 

zamindari put up for sale in one subject to the mation had been made: — Held, that the objection; 

bank’s mortgage, and with the leave of the Court was taken too late, although, if properly taken in 

purchased it himself. The other decree-holders the Court of first instance, it would have been good 

applied to have the sale (which had not been con- to the extent that not stating the amount of the* 

firmed) set aside on the ground of material irregular- revenue was an irregularity ; substantial damage, 

ity in publishing the sale by which substantial resulting from it, remaining to be proved as required 

injury was caused to them. The irregularities relied by s. 311 of Act X of 1877. Held , also, that made* 

on were that the proclamation was not issued in the quacy of price having been alleged as substantial 

prescribed form, and did not state the extent of damage, without having been proved to be the 

the property and the revenue assessed on it, or effect of the non-statement of the revenue, the 

the amount of income derived from it, and no applicant had not (as required by s. 311) proved to- 

mention was made of the order of the High Court. the satisfaction of the Court that he had sustained 

Held, that the sale should not be confirmed. substantial damage by reason of such irregularity. 

Athappa Chetti v. Bamakrishna Nayakan Macnaghten v. Mahabir Pershad Singh 

I. I». B. 21 Mad. 51 I. L. B. 9 Calc. 658 

See Lakshmi v. Kuttunni 1. 1>. B. 10 Mad. 57 s. c. Olpherts v. Mahabir Pershad Singh 

101. — Sale of property iPu'l J */\ 4 |f 

otherwise than as advertised — Proof of damage — Xj “ xu 

Advertisement of sale. When property is advertised reversing decision of High Court in Mahabir Per- 
to be sold in separate lots, and is afterwards sold in a shad Singh v. Olpherts 9 C. L. B. 134 

lump, this is an irregularity, but the person who qo4 . Error in proclamation of 

wishes to set aside the sale on the ground of such sale as to incumbrance to wbich property 

irregularity must show affirmatively, to the satisfac- was i ia ble — Civil Procedure Code , 1882 , es. 311 , 

fcion of the Court, that substantial damage has, in S 12. In a sale of immoveable property in cxe- 

fact, been sustained by him on account of such cution of a decree, the proclamation of sale notified 

irregularity. Where therefore such damage had that the decree-holder held two charges on the 

not been distinctly proved : Held, that the sale property aggregating about HI, 000. There was in 

could not be set aside on the ground of the irregular- f act one charge only, amounting to about B800. 

ity complained of. Boy Nandipat Mahata v. Held, that the error in the proclamation of sale 

Urquhart __ . ^ -loi io -rxr -n onn amounted to such an irregularity in publishing the 

4 J3. L. B. A. C. lol : 13 W. B. 209 sale and putting up the property to the biddings of 

reversing TJrqtjhart v. Nundeeput Mahaputtur the public as must have materially marred the 

12 W, B. 492 fairness of the auction and affected the price, and 

1.02 . Sale of property in sepa- that must therefore be set aside, on the 

rate lots instead of in one lot as advertised ground of material jrregularity in publishing and 

in proclamation of sale. A attached a decree conducting it Banji Mal ^ SSailo 

which B, his judgment-debtor, had obtained against 1 ,±J ‘ * 1 

<7, and in execution thereof he brought to sale land 105. •— — Civil Procedure 

belonging to C. After the publication of the pro- Code , 1882 , ss. 287 , 311 — “ Material irregularity ” 

clamation of sale, one of the advertised lots w r as sub- in ‘publishing or conducting a sale — Omission to 

divided into various lots for the purposes of the sale. state amount of Government tax payable— Eight of 

B applied to have the sale set aside, and his applica- person complaining to prove substantial loss. In 

tion was refused. Held, on appeal by B, that the a proclamation of intended sale issued under s. 287 

sub-division of the lots was no irregularity and the of the Code of Civil Procedure, the omission to state 

appellant was not entitled to the relief sought by the amount of Government tax payable in respect of 

him. Sami Pillai v. Krishnasami Chetti the land to be sold is a material irregularity within 

B. 21 Mad. 417 the meaning of s. 311 of the Code. On such an 

103. . Omission to make proclam- irregularity being committed, the judgment-debtor 

ation of sale — Civil Procedure. Code (Act X of jW lands have been sold is pnma/a« entitled to 
1877), s. 311-Irregularity in publication of Men- be f 7“ an , opportunity for proving that he has 

ded sale: An objection to the validity of a sale sustained substanted loss by reason of it. Madas- 

of revenue-paying land, on the ground that the SAH Mabaoayab « Falasiak-a Chetti _ _ 

revenue assessed upon it had not been stated in the 4 

proclamation of the intended sale, in accordance 108, * Error in over- 

with s. 287 of Act X of 1877, was taken, for the first statement of balance due on decree . A sale in 


( 1X453 ) 


DIGEST OF CASES. 


( 11454 ) 




A T,~F1 IN EXECUTION OE DECBEE — 

amid. 

17, SETTING ASIDE SALE — contd. 

(b) Irre g-itlak.it y- — contd. 

■ execution of a decree is not invalidated by the fact 
that the balance really due is overstated, there being 
no other irregularity in the publication and conduct 
■of the sale. Ciiuttur Sing v. Dhukrtjm Ko.onwar 
1 m W. Part 2, p. 1 : Ed. 1873, 61 

107. — Omission to give 

notice of amount of decree — Civil Procedure Code, 
1859 , s. 252. A Judge is not required by law to give 
notice at the time of the sale of the amount of the 
■decree to be sold, and his omission to do so did not 
Constitute an irregularity in the sale entitling the 
plaintiff to claim damages under s. 252, Act VIII of 
1859. Kassee Nath Roy Chowdhry v. Hul- 
bodhur-Roy . . . v 2 W. R. 60 

108. — — — — — Omission to 

state amount of decree — -Civil Procedure Code, 1882 , 
s. 311 . The mere fact that the amount of rent pay- 
.able in respect of a tenure brought to sale in execu- 
tion of a decree is not stated in the sale-proclama- 
tion, is not a material irregularity within the mean- 
ing of s. 311 of the Civil Procedure Code (Act X of 
1877), though if the amount of rent payable were 
stated to be more than it actually was, that might 
constitute such an irregularity as tending to lessen 
the price at which purchasers might be willing to 
buy. Mohendro Coomar Dutt v. Heera Mohun 
Coon doo. Iseaneswary Dasee v. Gopal Das 
Butt . . . I. L. R, 7 Calc. 723 

l<j9. Omission of material part 

■of notification of sale. The sale-notification, 
referred to in circular order of the 18th August 
1873, should contain a special notice that the 
property will be sold on the day named, or so 
.soon thereafter as its turn may come in the list of 
properties advertised to be sold. Without this 
special notification buyers would be summoned for 
one day, whereas the property might not be sold 
on that day or for several days after, and that would 
be an irregularity which would vitiate the sale, if 
the property were sold at an under-value for want of 
bidders. Bykunt Nath Sandyal v. Juggut 
Mohun Shaha . . . 24 W. R. 240 

110, Irregularity in affixing 

notification of sale. The affixing, in the Prin- 
cipal S udder Ameen’s Court, of a notification of 
.sale in execution of a decree of the Small Cause Court 
was held to be no irregularity in the sale by reason 
•of which damages could be recovered under s. 252, 
Code of Civil Procedure, 1859; the law making no 
provision for the service of the notification of sale on 
the judgment-debtor in person, or in the village in 
which he lives. Romesh Chunber Banerjee v. 
Jadijb C: hunbe r Oh. at i er je k 

8V,R, Civ. Ref. 14 

1XL — Irregularity in publication . 

•of sale, V he^e the sudder cutchery of the zamin- 
dar was beyond the jurisdiction of the District 
Court,, the publication of the notice of sale at 
•one of the inferior cutcheries was held to be legal 


SALE m EXECUTION OE DECREE— 

contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd . 

and sufficient. Hubeebool Hossein v. Allender. 
Hubeebool Hossein v. Lan£> Mortgage Bank 

14 W. R. 44 

112. , ' ' ■■ .- ' -' - — '■■' ■ - — ■ ■■■'• ' ■ ■>- - — — Irregularity in 

publication of sale. The affixing of a notice of sale 
in a not very conspicuous part of the land, \yhen the 
judgment-debtor resides in a different district, is not 
sufficient to satisfy the requirements of justice. 
Gobind Chunder Mookerjee v. Ram Komtil 
Chatterjee . . . 25 W. R. 864 

113. Irregularity in 

'publication of sale — Beng. Reg. XLV of 1793, s. 12 
— Belay. A suit was brought in 1852 to set aside an 
execution-sale made in 1841 on the ground of irre- 
gularity in not complying with the provisions of 
Bengal Regulation XLV, s. 12, of 1893, for the 
due publication of the sale. A summary suit under 
Bengal Regulation VII of 1825, s. 5, had been 
brought shortly after the date of the sale by the 
judgment-debtor, to set it aside on the ground of 
inadequacy of the purchase-money, which suit was 
dismissed. There was no allegation in that suit of 
any irregularity in the publication of sale. It ap- 
peared from the evidence in the suit of 1852 that the 
notice of sale was affixed at the dwelling-house of 
the judgment-debtor, the place where his rents were 
paid, but which was not part of the estate sold. It 
was not pleaded in the suit of 1852 that there was a 
town or village where the notification could be fixed 
as required by s. 12, Bengal Regulation XLV of 
1793. The Sudder Court held that there had been 
an irregularity in the publication of the notice of 
sale as it was not made within the ambit of the estate 
sold, and set the sale aside on that ground. On 
appeal : — Held by the Judicial Committee reversing 

! such decree, first, that as it did not appear that there 
was any town or village within the pergunnah at 
which the notification required by the provisions of 
Bengal Regulation XLV of 1793, s. 12, could be 
affixed, there had been no irregularity in posting the 
notice at the house of the judgment-debtor, so as to 
vitiate the sale ; and, secondly, that even if there 
had been an informality in that respect it ought to 
have been objected to in the summary suit brought 
in 1841, and could not be opened eleven years 
afterwards. Lamb v. Be joy Kishen Dass 

8 Moo. I. A. 427 

114. : — - — — Irregularity in 

publication of sale — 'Execution-sale of groups of 
property under one decree — Irregularity and dam- 
dye, their necessary relation — Code of Civil Pro- 
cedure (Act XIV of 1882), ss. 289 and 311 . The 
words u on the spot where the property is attached ** 
in s. 289 of the Civil Procedure Code refer to each 
property attached, and not to a group of separate 
properties attached under one proceeding or order 
in one execution case, and therefore when distinct 
properties are proclaimed for sale in one execution, 
the omission to affix a copy of the proclamation in 
leach of such properties amounts to an irregularity 
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SALE IN EXECUTION OB DEQBEE-— - 
contd * 

17. SETTING ASIDE SALE — contd, 

(b) Irregularity — contd. 
in the publication of the sale. Held, also, that, where 
there is no evidence to connect the two elements of 
irregularity and injury under s. 31 1, it must appear, 
before a Court can set aside an execution-sale, 
that the injury complained of is the reasonable and 
natural consequence of the irregularity and attri- 
butable to it alone. Tripura Sundari v. Durga 
Churn Pal . . I. L. R. 11 Calc. 74 

115. Irregularity in 

‘publication of sale — Material irregularity — Civil 
Procedure Code ( Act X of 1877), ss. 274, 289, 311. 
Under ss. 289 and 274 of the Civil Procedure Code, 
it is necessary that a copy of the sale-proclamation 
should be affixed to some conspicuous place on the 
property attached ; and the omission to do so is 
a material irregularity within the meaning of s. 311 
of the Code of Civil Procedure. Kalytara Chow- 
dhrain v. Ram Coomar Goopta 

I. L. R. 7 Calc. 466 : 9 C. L. B. 114 

116. — — — Irregularities in 

publication of sale — Material irregularities — Civil 
Procedure Code ( Act X of 1877), ss. 287, 289. Upon 
an application to set aside a sale in execution of a 
decree, on the ground of material irregularit es in 
publishing and conducting it, it appeared that the 
sale-notification had not been fixed up in the Collec- 
tor’s office as required by s. 289 of Act X of 1877 ; 
that no affidavit as to search having been made in 
the Registry office with regard to incumbrances 
as required by s. 287 of the Act had been filed ; 
and that the sale took place on, and not after, the 
thirtieth day from the publication of the notice ; 
but it also appeared that the applicant had himself 
been present at the sale and had purchased the 
property, and it was not shown that any substantial 
injury had resulted from the irregularities. Held, 
that there was no ground for setting aside the sale. 
Randy Ali v. Mad hub Chunder Nag 

I. L. B. 8 Calc. 932 

117. — - — — Proclamation 

of sale — Civil Procedure Code (Act XIV of 1882), 
ss. 289, 311— Substantial injury. A sale of revenue - 
paying land is not ipso facto void by reason of a copy 
of the sale-proclamation not having been fixed up 
in the Collector’s office as required by s. 289 of 
the Code of Civil Procedure. An omission so to fix 
up such notice is an irregularity, the remedy for 
which can only be by an application under s. 311. 
Nana Kumar Roy v. Golam Chunder Dey 

x 1. 1*. B. 18 Calc. 422 

118. Irregularities 

in publication of sale— Evidence of such irregular- 
ities — Affixing proclamation of sale — Nazir's re- 
port— Civil Procedure Code ( Act X of 1877), ss. 274, 
290, 291 and 295 — Sale to satisfy judgment-creditor 
who has not attached. The proclamation of sale 
required by s. 274 of the Civil Procedure Code to be 
made at some place adjacent to the property to be 
solpt, and the fixing up of a copy of the order in a 


SALE IN EXECUTION OB DECBEE— 

contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

conspicuous part of the property, are acts which 
must precede the posting of the notices in the 
Court-house as required by s. 290. Three mouzahs 
•were attached in execution of decrees obtained by 
A and B. Prior to the sale, C, who had also obtained, 
a decree against the owner of the land, applied 
for leave to execute his decree, in order that he 
might participate in the sale-proceeds under s. 295< 
of the Civil Procedure Code. Upon the day fixed 
for the sale, the Deputy Commissioner w r as unable, 
through illness, to attend ; and he postponed the 
sale for three days. Two of the mouzahs were sold,, 
and realized more than enough to satisfy the decrees 
of A and B. The third was then sold in satisfaction 
of C's decree. Upon an application by the judg- 
ment-debtor to set aside the sale on the ground of 
irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty- 
days before the date fixed for the sale, but had only 
been published on the properties to be sold five days 
before that date ; that notice of the existence of a. 
mortgage on the properties, but no further parti- 
culars was given, and the mortgagee was allowed to- 
purchase ; and that the Deputy Commissioner had 
accepted the reports of the Nazir and Court-peon as- 
to the proclamation of sale, and had refused to allow 
the judgment-debtor to give evidence of its insuffi- 
ciency. Held, that the proclamation of sale on the 
property having taken place only five days prior to- 
the date of sale, and the particulars of the mortgage 
not having been given, there had been such material 
irregularities in the publication as to entitle the- 
judgment-debtor to give evidence of them and the 
other allegations made by him, in order to show that 
he had suffered material injury by reason of such 
irregularities. Held, also, that the Deputy Commis - 
sioner was not entitled to proceed upon the reports 
of the Nazir and Court-peon, but was bound to hear 
the evidence tendered by the judgment-debtor, 
though he v r as justified, under s. 291, in postponing 
the sale as he had done. Held, further, that the third 
judgment-creditor, who had not attached the- 
property, was still entitled to have the sale proceed- 
ed with and his decree satisfied under the provisions; 
of s. 295. Megh Lall Pooree v. Shtb Pershad* 
Madi . . . I. L. B. 7 Calc. 34 

s. c. Megi-i Lal Pooree v. Mohammed Dutt 
Jha . . . 8 C. LB. 369 

119. , — Irregularity in 

publication of sale— Civil Procedure Code, ss. 274 
and 289 — Omissiqn to beat drum — Material irre- 
gularity. Omission to have a drum beaten as 
required by ss. 289 and 274 of the CiviL Procedure 
Code (Act XIV of 1882) held to be^ a material irre- 
gularity so as to render a sale held in execution of a 
decree liable to be set aside. Trimbak Ravji 
v. Nana . . . I. L. B. 10 Bom. 504 

120. : Irregularity in. 

publishing and conducting a sale — Waiver of irre- 
gularity by ihe'^judgment-debtor. Previous to the 
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SALE 127 EXECOTIOIN OF DEC BEE— SALE IE* EXECUTION* OF DECREE— 

contd. contd. 

17 . SETTING ASIDE SALE— coA 17. SETTING ASIDE SALE — contd. 

( b ) Ibregularity— contd. (b) .Irregularity — contd. 

*date fixed for the sale of certain property in execu- more than a mere irregularity and does not vitiate 
Hon of a decree, the judgment-debtors presented a the sale. Venkata v. Sam a 
petition, praying for a month’s further time to be I. L E. 14 Mad. 227 

.allowed them in order that they might complete the Givil Procedure 

«* **-. m «r't SS; 

•holders had attached and advertised the property for Pr CM substantial The non-comphance 

it “t aside^on^he^TOund^hat'thOTe^ad^beeninate? damation an/salef fa . . material irre^krity within 
rial irregularity in the publication of the attachment the meaning of s. 3X1. But its effect anotto 
and sale-proclamation, and that consequently they F?ke the sale a .nullity without proof of substantial 
had suffered substantial injury. The Subordinate “jury thereby to the judgment-debtor. As to th s, 
Judge refused to hear evidence on this point, hold- * h f 5 MlZ 

xng that the petition was an admission that the pro- Tasadduk Rasul Khan v. Ahmad Hosa . 

-ceedings were in order. Held, that the petition pre- * t? on T A 1*7 ft 

•sented prior to the sale did not amount to an ad- ■ Lf ' •“'* . x * * 1 

mission by the judgment-debtors that the pubhca- 125. • Civil Procedure 

tion and proclamation of the sale had been duly Code, s. Sll — Material irregularity in 'publishing 

made ; and that consequently the Court was bound or conducting sale— Substantial injury — N otification 

to hear the evidence tendered by the judgment-deb- omitting to state place of sale — Sale held after date 

tors on that point, and to find whether there had advertised — Civil Procedure Code, ss. 287 , 290. 

been such irregularities in publishing and conduct- Where a proclamation of sale of immoveable pro- 

ing the sale as to occasion substantial injury to the perty in execution of a decree omitted to state the 

judgment-debtors. Oiridhari Singh v. Hurdeo place of sale, and where the sale took place on a 

Narain Singh, L. B. 3 I. A. 230 , distinguished. date other than that notified in the proclamation, 

Thakoor Mahatab Deo v. Leelanund Singh and before the expiration of the thirty days 

I. L. R, 7 Calc. 613 : 9 C. L. R. 398 required by s. 290 of the Civil Procedure Code 

‘ r Hdd , that the non-compliance with the provisions of 

, , 7 : “ : 7 drregular pub - gs> 287 and 290 of the Code was more than mere 

hcation of proclamation of sale— Sale held too soon irreglI i arity> that it must have caused substantial 

.after proclamation. It is a material irregularity for injury, and that the order confirming the sale 

the proclamation to be published less than thirty must * be set aside . Bakshi Nand Kisll0 ° v . Malah 

days prior to a sale m execution of a decree, and CW /. L. R. 1 AU. 289, referred to. Per Mah- 

•where damage has resulted, the sale may be set aside. M00D j__ Qucere . whether material irregularities 

Megh Lai Pooreev. Mohammed Butt JU, 8 0. L. suoh as the above were not in themselves sufficient 

A- 369: I- L. R.7 Calc. 34, followed. Abdttl within the meaning of the first paragraph of s. 311 

Nossia i?. Doodad Doss . . XI C. L. R. 303 0 f Q ode> to justify a Court in setting aside a sale 

C Contra ) Ramohandar Bahadur v. Kamta Pea- without inquiring whether suoh irregularities had 
SAI> I L. R 4 All 300 resulted m substantial injury within the meaning 

192. ’Sale’ held too soon after of the second paragraph. Jasoda d. Mathura 

proclamation — Sale of immoveable property in *^ AS • * * * X. L. R. 9 AIL oil 

execution before thirty days from date of fixing up 126. — Civil Procedure 

proclamation — Material irregularity in publishing Code , 1882, s. 290— Ground for setting aside sale . 

or conducting sale — Civil Procedure Code, 1882 , The infringement of the provisions of s. 290 of the 

ss. 290 , 311. An infringement of the rule con- Civil Procedure Code is not a mere irregularity, 

talned in s. 290 of the Civil Procedure Code is an but it vitiates the sale. Bakhshi Hand Kishore v. 

irregularity vitiating a sale in execution of decree, Malah Chand, I. L. B. 7 All. 289. Sab hits aran 

and is something more than a material irregularity Singh v. Panchdeo Lal . I. L. R. 14 Calc. 1 

an publishing a sale to which s. 31 1 refers. m Civil Procedure 

Bakhshi Nand Kishore v. Maxak Chand . Code, « 290, 311-Sale, of immoveable properly 

, a. .Li. ±t. / Ail. ' n execu n on 0 f decree — Sale held before expiration 

123* - — — Civil Procedure of thirty days from the proclamation — Application 

Code, s. 806 — Delay in making deposit — Adjourn- by judgment-debtor to set aside sale — “ Illegality”— 
fflttd of sale.— Absence of substantial injury . The Material irregularity Proof of substantial in - 
commencement of a Court-sale prior to the expiry of jury whether necessary. Where a sale of immovo- 

the thirtieth day, or any delay in making the deposit able property in execution of a decree took place 

required by s. 306, or the adjournment of the sale before the expiration of the thirty days required 

from time to time Without sufficient ground, is not by s. 290 of the Civil Procedure Code and without 
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SALE ITT EXECUTION OE DECBES — 

contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd . 

the consent of the judgment-debtor : — Held, by 
Edge, C.J. (Brodhurst, J., dissenting), that the 
holding of the sale under these circumstances was 
not merely an irregularity within the meaning of 
s. 311 of the Code, but- was an illegality, and 
that it was open to the judgment-debtor to 
object to the sale and tp apply to have it set 
aside, on the ground of such illegality, without- 
proving that he had sustained any substantial 
injury. Held , by Brodiiurst, J., ( contra ) that 
infringement of the rule contained ins. 290 of the 
Code does not of itself vitiate a sale in execution of 
decree, but is a “ material irregularity ” within the 
meaning of s. 311, — that expression being wide 
enough to include illegalities, — and that, before 
such a sale can be set aside, the judgment-debtor 
must prove that he has sustained substantial in- 
jury by reason of such irregularity. Olpherts v. 
Makabir Pershad Singh, L. B. 10 I. A. 25; Megh 
hall Pooree v. Shib Pershad Madi, I. L. R. 7 Gale. 
54 ; Kalytara Chowdhrain v. Bamcoomar Goopta, 
I. L. B. 7 Calc. 466 ; Tripura Sundari v. Durga 
Churn Pal, I. L. B. 11 Gale. 74 ; Bonomali Mozum - 
dar v. Woomesh Chrnder Bundopadhya , I. L. B. 7 
Calc . 7 SO ; Bundy Ali v. Madhub Chunder Nag, 
I. L. B. 8 Calc. 932 ; Nothu v. Harbhuj , All. 
Weekly Notes (1885) 304 ; Jasoda v. Mathura Das, 
1, L. B. 9 All. 511 ; and Bakshi Nand Kishore v. 
Malak CJiand, I. L. B. 7 All. 289, referred to. 
Ganga Prasad v. Jag Lal Rax 

I. Xi. B. 11 All. 333 

128. Proclamation of 

sale — Sale before hour fixed — Civil Procedure Code 
{Act XIV of 1882), s. 287 — Sale set aside as being 
no sale. A property, advertised for sale under s. 287 
of the Code of Civil Procedure, was sold on the day 
fixed, but at an earlier hour than that stated in the 
proclamation. Held, that there had been no sale 
within the meaning of the Code, proclamation of 
the time and place of sale and the holding of the 
sale at such time and place being conditions prece- 
dent to the sale being a sale under the Code. 
Basharutulla v. Uma Churn Dutt 

I. B. 16 Calc. 794 

129. Property sold before ad- 

vertised time — Sale invalid. A sale by public 
auction in execution of a decree, which is con- 
ducted at a time and place other than those properly 
notified, is not a sale at all within the meaning of 
the Civil Procedure Code. The time to be notified 
for a sale by public auction in execution of a decree 
must be the time of the commencement of the sale, 
in order that all intending purchasers may be enabled 
to be present during the whole of the proceedings, 
and that all who are interested in the property sold 
may see that there is a fair competition and a good 
sale. Where property which was advertised for sale 
by public auction in execution of a decree at 11 a.m 
was sold at 7 a.m.: — Held, that the mistake was more 
than a mere irregularity in conducting the sale, and 


BADE IE” EXECUTION OF DECBEB— 

contd . 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

that the whole of the proceedings were invalid. 
Chedamx Lal v. Amir Beg I. L. B. 7 All. 676 

130. Property sold 

before advertised time . Where the fact of an execu- 
tion-sale having taken place about two hours earlier 
than the hour announced was alleged to be a mate- 
rial irregularity seriously prejudicial to the interests 
of the judgment-debtor, it was held to be the boun- 
den duty of the Court to take evidence and deter- 
mine whether bidders had been prevented from 
attending, and whether an irregularity of a material 
kind had occurred. Khodeja Bebee v. Ram 
Narain Dan 12 W, R. 511 

131. — Property not 

sold at advertised time — Alteration in sale order. 
Where property is advertised to be sold in execution, 
a change in the specified order of sale or other sudden 
alteration of programme, without notice to in- 
tending bidders, or the express consent of the judg- 
ment-debtor, was an irregularity under s. 256, Code 
of Civil Procedure, 1859, vitiating the sale. Pokk- 
raj Singh v. Gossain Muneaj Pooree 

12 W. B. 281 

132. - — Property not 

sold at advertised time — Purchase by decree-holder 
at inadequate price. Where a judgment-debtor’s 
property has been sold without further notice on a 
date subsequent to that originally fixed, and especi- 
ally when the execution-creditor is the purchaser for 
a very inadequate value, there is an irregularity 
which may cause material injury to the debtor. 
Kishen Prossunno Mojomdar v. Nurd uma 
Dossee .... 17 W. B„ 339 

133. Alteration in particulars 

of property after advertising for sale — 
Material irregularity. The property of a judg- 
ment-debtor was proclaimed and advertised for 
sale in execution of a decree on a certain day. The 
proclamation set out particulars of the, property, 
but subsequent to such proclamation a portion of 
the property was released to a third party. Not- 
withstanding this fact, no fresh proclamation was 
made, and the sale took place on the day originally 
fixed. Held, that the omission to issue a fresh pro-- 
clamation was a material irregularity, inasmuch as 
the judgment-debtor was, entitled to have a pro- 
clamation issued accurately describing the property 
to be sold, and that such proclamation should be 
published thirty days before the sale. Shir 
Prokash Singh v. Sardar Doyal Singh 

I. E. B, 3 Calc. 544: 2 C. X,. B. 260 

184. — Civil Procedure 

Code, ss. 247 and 289 — Proclamation — Property 
broken up into lots — Separate proclamations . 
Where property intended to be sold in execution of a 
decree is divided into a number of small lots, as a 
means of obtaining a better aggregate price, the law 
does not require that a separate proclamation of sale 
should be made on each lot into which the property 
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SALE IN EXECUTION OE DECREE— 
contd. 

17. SETTING ASIDE SALE — contd, 

(b) Irregularity — contd. 

is so divided. A mere , breaking up _ of a property 
into lots does not necessarily make it several pro- 
perties for the purposes of a proclamation of attach- 
ment or sale. Where estates, though embraced 
in the same process, are really at such a distance 
that there is no moral certainty of communication 
to persons on or interested in the one of what is 
publicly done on the other, there should, no doubt, 
be a separate proclamation on each, in order that 
full intimation may be given of what is to be done. 
Be Penha v. Jalbhoy Ardeshir Set 

I. Is. R. 12 Bom. 368 

135. — — Adjournment of sale— 

Notice — Discretion of person selling. An auctioneer 
who sells under a decree has power to adjourn 
the sale from time to time (upon giving proper 
notice), but ■whether he does so or not is a matter in 
his own discretion, Govind Hari Valekhar v. 
Bank of India. Bank of India v. Ragho 
: 4 Bom. A. C. 184 

130 , Adjournment of 

sale- — Notice. An execution-sale properly notified 
may be adjourned with the consent of the parties. 
Govind Chunder Aooch v. Bamun Doss Mooker- 
jee ..... 22 W. R. 481 

137. — — - — Postponement of 

sale — Postponement without valid reason. Held, 
that the judgment-debtor could not complain of the 
order of the Subordinate Judge postponing a sale in 
execution of decree from the 25th to the 26th, 
unless he could show that he had suffered substan- 
tially by the postponement. But the attention of 
the Court was called to the importance of abiding by 
the date fixed in the proclamations of sale as far 
as possible, and not postponing sales without good 
reason. Asmdtoonnissa Bibee v. Khtidemoon- 

. nissa Bibee . V. ■ . 17 W. R. 278 

138. — Postponement of 

sale — Civil Procedure Code , 1859, s. 343. When 
property has been put up for sale at auction in execu- 
tion of a decree, and bids have been bond fide 
made for it, the Court is not competent to postpone 
the sale, or to decline to conclude it, and order an- 
other auction, merely on the representation of the 
judgment-debtor that he can obtain a higher price 
by private transfer, there being shown no ground to 
believe that the amount of the judgment-debt would 
have been thus realized, Luchmee Narain v. 
Bhyroo Peeshad . . 1 Agra Mis. 11 


189. ' 


- Sale, postpone- 


ment of, for benefit of debtor . Certain properties 
were to be sold in execution of decree. As to some, 
the sale took place as far as possible on the day 
fixed, but was publicly put off to the next day, when, 

, no higher price being obtainable, it was concluded 
. at the price bid bn the first day. Held, that there - 
was no irregularity in the conduct of the sale which 
could prejudice the judgment-debtor. Nubdea 
■ Kishore Boss Bungshee Mohun Doss 

Hi -V S 1 I7W. R. 210 


SALES IN EXECUTION OE DECREE- 
contd. 


17. SETTING ASIDE SALE — contd. 


140. 


(6) Irregularity — contd. 

* Postponement of 


sale — Civil Procedure Code , 1859 , s. 249 — Ground ' 
for postponing sale. A Judge cannot order a Sub- 
ordinate Judge to postpone a sale in a case pending 
before the Court of the latter officer. An applica- 
tion by a Collector under s. 249 of the Civil Pro- 
cedure Code for the postponement of a sale in the 
execution of a decree of land paying revenue to Gov- 
ernment should not be granted where it is not 
alleged that satisfaction of the decree might be made 
•within a reasonable period by a temporary aliena- 
tion of the land. Jaishee Ram v. Bijai Kooer 

5 N. W. 177 


141. 


Equitable • 


grounds for setting aside sale — Sale contrary to- 
order for postponement — Mistake. Where a sale in 
execution took place under an order obtained not- 
withstanding a consent on the part of the decree- 
holder’s pleader to a petition by the judgment-deb- 
tor for a postponement, the petition so consented to ■ 
having been by mistake afterwards presented to 
and filed by the judgment-debtor in the wrong 
Court : — -Held, that the judgment-debtor was en- 
titled to a decree in a suit brought to have the 
sale set aside, no title having passed thereby. 
Ganga Peeshad Sahu v. Gopal'Singh 

I. L. R. 11 Gale. 138 : ti. R. 11 1. A. 234 


142. 


Sale held after postpone- 


ment by Court — Sale after order postponing sale 
where order arrives too late to stay sale . When a 
Court executing a decree passes an order post- 
poning a sale, and the sale takes place notwith- 
standing, in consequence of the order arriving 
too late, the Court is justified in setting aside the 
sale on the ground of irregularity, and its order 
doing so is not appealable. Maltha Singh v. Jhow 
Lal ..... 8 N.W. 354. 


143. 


Order for post- 


ponement made before but arriving at Collector's 
office after, sale. The High Court passed an order 
postponing a sale in execution of a decree, which 
order arrived at the Collector’s office the day after 
the sale. Held , that the publication of the sale was 
irregular, as the order of postponement invalidated 
the notification of sale. Nonidh Singh v. Schott 
Kooer' g v.y: „ 4N. W, ; I3£»G 


144. 


Order for post- 


ponement arriving after sale had been held — Civil ‘ 
Procedure Code, 1877 , as. 311 , 312 . On tho day 
fixed for the sale of certain immoveable property in 
the execution of a decree, the Court made an order •' 
postponing the sale, but the sale had been effected, 
before such order reached the officer conducting it. 
The Court, on application having been made to set . 
aside the sale, passed an, order confirming it. Subse- 
quently, an application by the decree-holder for a 
review of this order having been granted, the Court- 
passed an order setting the sale aside as illegal. 
Held, that the sanction to the sale originally given 
having been withdrawn, the sale could not legally 
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contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd . 

be held, and that the sale which was effected, the 
order of postponement notwithstanding, was unlaw- 
ful and invalid ; and in reviewing its first order and 
in setting aside the sale as illegal, the Court execut- 
ing the decree had not acted ultra vires and its 
action was not otherwise illegal. Mian Jan v. Man 
Singh . . . „ I. L. R. 2 All. 688 

145. Sale held after 

postponement by Court — Order for postponement not 
reaching the conducting officer — Material irregu- 
larity in conducting sale — Civil Procedure Code , 
s. 311 . The Court executing a decree passed an 
order postponing a sale in execution, but the order 
failed to reach the officer conducting the sale, and 
the sale was consequently held. The judgment- 
debtor applied to have the sale set aside as void. 
Held, that the effect of the Court’s order for postpone- 
ment of the sale was to deprive the officer of all legal 
authority to hold it on the date previously fixed ; 
that his not being aware of the order was not 
material ; that the defect in the sale amounted to an 
illegality and not merely to an irregularity within 
the meaning of s. 311 of the Civil Procedure Code ,* 
that consequently it was not necessary to show 
that the defect had caused substantial loss to the 
judgment-debtor ; and that the Court could not 
confirm the illegal sale, but must hold it to be void. 
Sukhdeo Rai v. Sheo Ghulam, I. L. R. 4 All. 332 : 
Ram Dial v. Mahtab Singh , I. L. R. 3 All. 701 ; and 
Ganga Prasad v. Jag Lall Rai , I. L. R. 11 All. 333, 
referred to. Sant Lal v. Umrao-un-nissa 

I. L. R. 12 All. 96 

146. — Code of Civil 

Procedure (Act XIV of 1882), s. 545 — Order passed 
by Appellate Court for stay of execution — Sale held 
before communication of such an order. An order 
of an Appellate Court under s. 545, Civil Procedure 
Code, to stay execution of a decree against which 
an appeal is pending, is in the nature of a prohibi- 
tory order, and as such would only take effect 
■when communicated. If a property is sold before 
such an order is communicated to the Court 
holding the sale, such sale is not void and cannot 
be treated as a nullity. Foujdar Khan v. Bainee 
Doobey , 3 Agra 398 ; Maijha Singh v. Jhow Lal , 6 
N. W . 354 ; and Main Jan v. Mian Singh, I. L. R. 2 
All. 686, distinguished. Bisses war Chowdhu- 
bani v. Hurro Sundar Mozumdar 

1C.W, N. 226 

147. — — Proclamation of adjourned 

sale — Postponement of sale. A proclamation 
of thirty days is necessary when the property 
is first advertised for sale, not when the sale is 
postponed for the convenience of the debtor. S. 
225 of the Civil Procedure Code, 1859, related to a 
re-sale, and not to a postponed sale. Budree 
Nath Bhutt v. Chunder Shekur Man Singh 

1 W. R. Mis. 3 

Noorul Hossein v. Omatool Fatima 

25 W, K, 34 


SALE IN EXECUTION OE DECREE — 

' . contd . ' 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

143 . _ — Necessity for fresh pro- 

clamation — Postponement of sale Where a sale 
is postponed, a fresh notice and proclamation 
ought to issue. Shoshee Mookhee Burmonya v. 
Dwarkanatk Biswas . 6 W* R. Mis. 84 

149 . — — __ — - — _______ — ——-Postponement of 

sale — Notice — Necessity for fresh proclamation — 
Act VIII of ■ 1859, s . 249. Where a sale in execution 
of a decree is postponed, whether indefinitely or to a 
fixed date, it is necessary in the absence of an 
express arrangement between all the parties, that a 
fresh proclamation should be made giving notice of 
the day to which the sale has been postponed. It 
may be presumed, when the notice is wanting, that 
there has been an absence of bidders, from which 
alone substantial injury must probably have arisen 
to the judgment-debtor. Goopeenath Dobey v. 
Roy Luohmeeput Singh 

I. L. R. 3 Calc. 542 : 1 C. L. R. 849 

Okhoy Chunder Dutt v. Erskine 

3 W. R. Mis. 11 

150. — Postponement 

of sale — Sufficient notice of sale— Necessity for 
fresh notification. Where a sale was notified to take 
place on the 8th, and on that day the order for the 
postponement of the sale to the 9th was made in 
open Court : — Held, that that was a sufficient notifi- 
cation of the sale being held on the 9th, and that a 
fresh notice was not necessary. Gowkee Nath 
Sahoy v. Fukeer Chand . 18 W. R. 347 

151. - — — — — - — — - Postponement 

of sale — Necessity for fresh proclamation. Where 
a sale was fixed for the 21st November, but delayed 
until the 22nd, without any order of postponement, 
or any fresh proclamation of the day of sale there is 
a primd facie case of injury to the party whose pro- 
perty was scld. Such a postponement was- in conti a- 
vention of the provisions of s. 249 of Act VIII of 
1859, as, when a sale is postponed, there must ice 
fresh proclamation of the sale and date when it is to 
take place. Sanwul Singh v. Makhun Pander 

2N. W. 14 

152. ; : — Omission to 

issue fresh proclamation— Material injury. A decree 
having been obtained against A and B upon a 
mortgage, the latter appealed to the High Coun6 
and subsequently, on the mortgaged properties 
being attached and advertised for sale, while the 
appeal was pending, applied fox and obtained an 
order for stay of the sale as far as she was concerned. 
The sale, however, took place on the day originally 
fixed, but no fresh proclamation was issued, although 
it was announced previous to the sale that only A’«s 
rights and interests would be sold. t; Held, that the 
sale was irregular, as a fresh proclamation ought to 
have been issued, and an inquiry instituted as to 
A's share in the property ; and it having appeared 
that A was materially injured by such irregularity, 

16 Q 


VOL. V. 



( 11465 ) DIGEST 

SALE IN EXECUTION OF DECREE— 

conid . 

17. SETTING ASIDE SALE — conid. 
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the sale was set aside. Mohiny Mohun Dass 
Chowdhry v. Bhoobun J oy Shaha 

8 C. Jj. R. 237 

153. Indefinite post- 

ponement — Fresh notice , omission of-— Material in- 
jury. Where a sale in execution does not take place 
on the date fixed in the original notice, an indefinite 
postponement cannot be regarded as an adjourn- 
ment from day to day, and a fresh notice should fix 
another date for the sale ; and where, in consequence 
of an indefinite postponement, an estate has been 
purchased for an inadequate price, and especially by 
the judgment- creditor, the irregularity is one that 
has occasioned substantial injury and justifies a 
setting aside of the sale. Jhoomuck Chowdhry 
v. Radha Pershad Singh . 25 W. R. 328 

154 . — — — — Civil Procedure 

Code . , 1877, s. 290 — “ Consent ”■ — Lapse of time 
between proclamation and actual sale — Postpone- 
ment of sale. An application made on the day of 
sale by the judgment-debtor that a part only of his 
property may be sold instead of the entirety, cannot 
be considered such a “ consent ” as, by virtue of 
s. 290 of Act X of 1877, would do away with the 
necessity of a proclamation for sale being issued 
thirty days before the day fixed for sale. Where 
successive postponements of the day of sale have 
been made, but the last of these is made by the 
Court on its own motion without any application for 
postponement of sale being made on the part of the 
judgment-debtor (although such postponement 
might be for his benefit), a strict compliance with 
the rule that thirty days must elapse between the 
proclamation and the actual day of sale is 
requisite. Harbuns Sahai v. Bhairo Pershad 
Singh I. Xi. R. 5 Calc. 259 

s.c. Hurbuns Sahai v. Bhairo Pershad 

4 C. Xi. R. 23 

See also Bhekraj Kooeri v. Gendh Lall 
Tewari . . . I. Xu R. 5 Cale. 878 

155 . Civil Procedure 

Code (Act XIV of 18S2 ), s. 291 — Omission by con- 
sent to issue fresh proclamation of sale after adjourn- 
ment Where a sale in execution of decree was 
adjourned on the application of one of tv r o judg- 
ment-debtors, who waived the issue of a fresh 
proclamation , of sale, and the interests of both were 
sold : — Held, on the application of the other judg- 
ment-debtor 1 1 set aside the sale, that the omission 
to issue '-a fresh proclamation of sale under s. 291 of 
the Civil Procedure Code amounted only to an 
irregularity, and did not vitiate the sale. Bameshur 
Singh v. Sheodin Singh , I. L. B. 12 All. 510 , and 
Satish Chunder Bai Chowdhry v. Thomas , L L. B. 

11 Calc. 65 8 } followed in principle. Bagal Chunder 
Moorerjee V. Rameshur Mundul 

X. L. R. 18 Calc. 406 
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156. Agreement as to 

proclamation on postponement of sale — Civil Pro- 
cedure Code , 1859 , s. 249. An execution-sale 
which had been fixed for a certain date, was put 
off to the corresponding date in the following month 
on the application of the judgment-debtor, who 
consented that he w r ould not object to any irregulari- 
ties affecting the sale if it took place on any date 
in the following month. An istahar w^as also issued , 
and it was proclaimed only in a public place. After 
the sale took place as agreed upon, the judgment-deb- 
tor contended that he was entitled, under Act VIII 
of 1859, s. 249, to have a fresh proclamation issued 
on the spot where the properties w r ere situated. 
Held , that, as at the time of his application for post- 
ponement he did not contemplate any such procla- 
mation, he could not now object to it not having 
been issued. Het Narain Singh v. Gossain 
Luchmee Narain Pooree . 23 W. R. 256 

157. — Sal© on a holiday when 

Court is closed. A sale in execution of a 
decree is illegal if made on a holiday, whether it is 
a fixed holiday or only a day which the Courts are 
closed by order of the High Court. Haro 
Jemadar v. Jadub Chunder Holder. 

3 W. R. Mis. 24 

158. Sale on close 

holiday — Irregularity in publication or conduct of 
sale. The sale of immoveable property by an Amin 
on a close holiday is not illegal, nor is it an irregu- 
larity in publishing or conducting the sale. Ris- 
ram Mahton v. Sahib - uN-NissA 

I. I*. R. 3 All. 333 

159, Sale under two separate 
decrees — Separate sales. Where the Court exe- 
cuting two decrees made separate orders directing 
the sale on the same date of certain immoveable 
property in execution of such decrees, the officer 
conducting the sales was not bound to sell such 
property once for all in execution of both decrees, 
and his selling such property separately was there- 
fore not an irregularity in the conduct of the sales. 
Court of Wards v. Gaya Prasad. 

I. Xi. R 2 AIL 107 

160, — Purchase by decree-holder 

without permission of Court. A sale at 
which the decree-holder himself, or some other 
person for him, without the permission of the 
Court first obtained, becomes the purchaser, is not 
ipso facto void ; it is a good sale, unless and until set 
aside by the Court under the provisions of s, 294 
of the Civil Procedure Code, 1877. Javehrbai v. 
Haribhai . . I. Xi. R. 5 Bom. 575 

In the matter of Veerapah Chetty 

■ 6BL.E. Ap. 37 ; 14 W. R. 405 

■ 101. Purchase • hy 

decree-holder without permission of Court— Civil 
Procedure Code ( Act XIV of 1882), ss. 294, 311— 
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; Substantial injury. Under the terms of s. 294 of 
•the Civil Procedure Code, it is discretionary with 
-the High Court to set aside an execution-sale 
•at which the decree -holder has bid and purchased 
without first obtaining permission from the Court 
•so to do ; and in dealing with such a case, the Court, 
although considering the matter as an irregularity 
in the conduct of the sale, will not interfere with 
-the sale, unless it can be shown that the judgment- 
.debtor has suffered some substantial injury arising 
from such irregularity. Mathura Das v. Nathuni 
Lall Mahta . . I. L. R. 11 Calc. 731 

182. — — Civil Procedure 

, Code , 1882, s. 294 — Validity or otherwise of sale. 
In a suit in which it was contended that a pur- 
. chaser at a sale in execution of a decree had, under 
s. 294 of the Civil Procedure Code, taken nothing by 
-the purchase because he was the holder of the decree 
In execution of which the property was sold, it was 
held , following Javherbai v. Haribai , 1. L. R. 5 
Bom. 575 , that the purchase was not void ab initio , 
'but only voidable 44 on the application of the judg- 
ment-debtor or other person interested in the sale.” 
Uhintamanrav v. Vithabai 

I. L. B. 11 Bom. 588 

1 ftQ AjV>7 'Pmnorloirp 

<Code\'Act X of 1877), s. 294, amended by Act XII 
.of 1879 — Purchase at a Court-sale on behalf of a 
judgment-creditor without 'permission of the Court . 
Under the Civil Procedure Code of 1877, as amended 
by Act XII of 1879, a purchase made at a Court- 
sale on behalf of a judgment-creditor was not 
invalid for want of permission of the Court. That 
is also the law under Act XIV of 1882 ; but such a 
purchase may be set aside by the Court on applica- 
tion under s. 294 as being irregular. Paramasiva 
-y. Krishna . . I. L. B. 14 Mad. 498 

164. — — - — Purchase by 

judgment-creditor without leave of Court — Remedy 
•of judgment-debtor— Civil Procedure Code {1882), 
s. 294. Where a judgment-debtor without leave of 
■the Court buys the property of his judgment-debtor 
■at a Court-sale, the remedy of the latter is by 
•application under s. 294 of the Civil Procedure 
Code (Act XIV of 1882), and not by separate suit. 
Uenu v. Sakharam . I. L. R. 22 Bom. 271 

1 PavS po/ 1 o / wo 

iCode { Act XIV of 1882), ss. 294, 311— Application 
to set aside sale — Leave to bid ■ — Assignee of decree 
under oral assignment. Where the auction-pur- 
chaser at a sale in execution of a decree had before 
•the sale merely entered into an agreement with the 
decree-holder to purchase the decree for a certain 
.sum of money which, however, was not paid till 
•after the sale, and no instrument of assignment of 
-the decree had been executed : — Held, that the 
auction-purchaser was not a decree-holder within 
the meaning of s. 294, Civil Procedure Code. An 
.-assignee of a decree under an oral assignment has 
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no locus standi at all to apply for the execution of 
a decree, and it is not necessary for such an assignee 
to obtain leave to bid at the sale held in execution of 
a decree. Dakshina Mohan Boy v. Basumati Deri 

4 C. W. N. 474 

166. Purchase by decree-holder 

— Ref usal of application by judgment-creditor to be 
permitted to bid at sale — Invalidity of sale — Civil 
Procedure Code ( Act XIV of 1882), s. 294. . A 
mortgagee, having obtained a decree declaring 
his lien on certain property, put up for sale in 
execution of this decree the mortgaged property. 
The decree-holder asked for, but was refused, leave 
to bid at the sale, but notwithstanding such refusal, 
purchased the property in the name of a third person. 
Possession under the sale was opposed, and the 
decree -holder as purchaser brought a suit for posses- 
sion of the property. The defendants contended 
that, inasmuch as the plaintiff (decree -holder) had 
been refused leave to bid at the sale, his purchase 
could not be enforced. Held, that the plaintiff had 
been guilty of an abuse of the process of the Court 
in bidding at the sale and buying the property 
benami, and that the sale therefore ought not to be 
enforced. Mahomed Gazee Chowdhry v. Bam 
Lall Sen . . I. L. R. 10 Calc. 757 

167. Purchase by 

decree-holder — Material irregularity — Dissuading 
purchaser from bidding — Civil Procedure Code 
{Act X of 1877), s. 311 — Leave to bid— Decree- 
holder related to manager of defendant. When 
liberty is given to a decree-holder to bid at the sale 
of the judgment-debtor’s property, he is bound to 
exercise the most scrupulous fairness in purchasing 
that property, and if he or his agent dissuades others 
from purchasing at the sale, that of itself is a suffi- 
cient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with the 
manager of an infant defendant, and the defendant’s 
property was to be sold in execution of the 
decree : — Held, that the decree-holder ought not to 
be granted leave to purchase at the sale, because any 
purchase made by him would be for the benefit of 
the family of which the manager of the infant 
defendant was one of the members ; and it would in 
fact be a purchase by an agent of the property of his 
principal. Woopendro Nath Sircar v. Brgjen- 
DRO NATH MuNDUL 

I. L. R. 7 Calc. 346: 90. L. R. 283 

168. — — — : — Purchase by 

decree-holder — “ Material irregularity ” —Liberty 
to bid — Conduct calculated to deter bidders— Civil 
Procedure Code {Act X of 1877), ss. 294, 311. The 
holder of a decree, in execution of which property 
is sold, is absolutely bound, under s. 294 of Act X 
of 1877, to have express permission from the Court 
before he can purchase the property ; and whether 
this objection is taken and pressed or otherwise, a 
sale to him is invalid unless he has got explicit 
permission. The use at a sale of language by an 
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intending bidder in disparagement of the property 
for the purpose of influencing bystanders, and deter- 
ring them from bidding for the property, is a 
u material irregularity” sufficient to render the 
sale invalid under s. 311 of the same Act. Ruian- 

NEE BULLUBH V. B.ROJO.NATK SlRCAR 

I. L. R. 5 Calc. 808 

169. r — — 1 Disparaging 

remarks by bystanders or purchasers other than the 
decree-holder — Notice of sale— -Practice regarding 
sales in execution of decrees— Adjournment of sale 
— Civil Procedure Code (Act XI V of 1882), ss. 811 , 
291. Disparaging remarks made by bystanders or 
by purchasers at an execution-sale other than the 
decree-holder do not constitute such an irregularity 
as is contemplated by s. 311 of the Code of Civil 
Procedure. Gunga Narain Gupta v. Annunda 
Moyee Burroanee , 12 C. L. It. 404, followed. 
Woopendro Path Sircar v. Brojendro Nath Murnlle , 
2. L. R 7 Calc. 346 : 9 C. L. R 263, and Bukhinee 
Bullubh v. Brojonath Sircar, I. L. 21. 6 Calc. 308, 
distinguished. It is the practice of the Courts 
under the Rules of the High Court, which have 
the force of law, to place all properties intended for 
sale in execution of decrees on a list, and to proceed 
with the sales from day to day, commencing on 
an appointed day. As each property is taken up 
in its turn, an adjournment of the sale of a particular 
property, which is the consequence of such proce- 
dure, is not an adjournment within the meaning of 
s.. 291 of the Civil Procedure Code; and it cannot 
be said in such a ease that there was an irregularity 
in the sale not having been held on the appointed 
day. Lal Mohun Chqwlhuei v. Nunu Mohamed 
Talukdar „ . I. Jb. R. 17 Gale. 152 

: hI70. —4 — Procedure 
Code , 1882, s. 311 — Position of decree-holder who 
has obtained leave to bid — Dissuading persons 
from bidding — ■. Non-disclosure amounting to fraud. 
A creditor had obtained a decree on the footing of 
a mortgage, and in execution brought the property 
of his judgment-debtor to sale. At the time of sale 
the decree-holder, who had obtained leave to bid, 
entered into an agreement with P to the effect that, 
if P would • dissuade other persons from bidding, 
he (the decree -holder) would purchase the whole 
property for R 83,000 and convey it on certain terms 
to P. P thereupon exerted "his influence and 
succeeded in persuading- would -be purchasers from 
bidding, and in consequence the property was sold 
on the 11th April 1891 for R83,000, which was a 
little more than half its actual value. The sale 
.was confirmed on the 29th June 1891, and the. 
judgment-debtor, who at the time of the sale was a 
minor under the Court of Wards, attained his 
majority on the 21st April 1894, ami filed this 
petition praying, to set aside the sale on the 15th 
■ May 1894, ; Meld, that , the omission on the part 
of the decree -holder to disclose the agreement to the 
Court amounted to a fraud upon the Court entitling 
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the judgment-debtor to say that in point of law no 
leave to bid was granted, and that the withholding 
of information is no less a ground for cancelling a 
sale than actual misrepresentation on the part of 
the applicant who becomes the purchaser, and that : 
therefore the sale must be set aside. Jayksm- 
LABDI3ST RAVUTTAN V. VlJIA RaGUHADHA AyYARAPPA 

Naikak Gopalar . X. L. R. 19 Mad. 315- 

Held on appeal to the Privy Council — A decree - 
holder who has obtained leave to bid at a judicial 
sale is, in regard to restrictions upon him, in the 
same position as any other purchaser. A charge 
against a bidder that he and those who have acted 
in concert with him have aoted'inV/SUch , apiannter as- 
to prevent the best price from being obtained does 
not of itself amount to a charge of fraud, nor will 
proof of such concert invalidate the sale to him. 
The judgment of the High Court in Woopendro 
Nath Sicmr v. Brojendronath Mundal, 1. L. B. 

7 Calc. 346, though a correct decision on the case, 
was too broadly expressed in comprehending any 
dissuasion by a bidder at a judicial sale of other 
persons from bidding, as a ground for setting aside- 
the sale. The Judicial Committee affirmed the 
decision of the High Court that, on a petition for the 
setting aside of the judicial sale under s. 311 of the 
Code of Civil Procedure, ’neither, the fact of the 
above agreement nor the dissuasion of bidders afford- 
ed sufficient ground for making the order. But 
the High Court had decided, in favour of the peti- 
tioner, another point — that there had been material 
irregularity, within that section, in an omission on 
the part of the decree-holding purchaser when he bad 
applied for leave to bid. This had been that be had 
withheld information of the agreement from the 
Court, which had granted the leave to bid not 
having been made aware of the arrangement. The 
omission to disclose this fact had, in the opinion 
of the High Court, amounted to a fraud upon the . 
Court executing the decree, and entitled the 
petitioner to have the sale set aside on the ground 
that in point of law no leave to bid had been granted. 
Held , by the Judicial Committee, that this ground 
had not been established by evidence on an issue 
between the parties having been taken for the first 
time in the Court of Appeal, with a change of (he 
matter .in controversy ; and that the fraud on which 
alone the High Court’s order could be sustained 
had neither been alleged nor proved. Mahomed 
Mira Ravuthar v, Savvasi Vijaya Bagiiunadha 


Gopalar : \ , 

I, L.R, $3"'Mad.'227- 
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son of decree-holder — Code of Civil Procedure (Act 
X of 1877%, s, 294. A purchase by the son of* 
decree-holder, undivided in interest from his father, 
is a purchase fov the decree-holder within the mean- 
ing of s. 294 of Act X of 1877 as it stood previously 
to its amendment by Act XII of 1879, and is 
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absolutely void if the purchase were made with funds 
which were joint property of the father and son. 
Nab yak Deshpande v. Anaji Deshpande 

I. L. R. 5 Bom. 130 

Since the amendment of the Civil Procedure Code 
by Act XII of 1879 the sale would not be treated as 
.absolutely void, but as liable to be set aside by the 
Court on application by the judgment-debtor or 
other party interested in the sale. 

172. - - Rejection of 

highest hid — Abortive sale mused by act of judg- 
ment-debtor — Highest bidder declared not the pur- 
chaser — Validity of sale. Three attempts to sell land 
taken in execution under a decree had been rendered 
abortive by the acts of the judgment-debtor, 
and a delay of seven years occasioned, during which 
by his conduct he defeated the execution of the 
decree. When the property was put up for sale 
for the fourth time, the Collector rejected the 
two highest bids, on the ground that neither 
of the bidders could produce a mooktearnamah 
from the persons for whom respectively they pro- 
fessed to act a> agents, nor produce the required 
deposit, and he declared the third highest bidder 
the purchaser of the land. Held , that under the 
.circumstances the conduct of the Collector was 
justifiable and the sale valid. Mohesh Narain 
Singh v. Kishnanund Misser Marsh. 592 

2 Ind. Jur. O. S. 1 : 5W. R. P. C. 7 
9 Moo. I. A. 324 

173. Deposit by pur- 

chaser — Purchase by decree-holder , At a sale in 
•execution of a decree, when the sale of any lot is 
completed, the purchaser should then and there be 
required to make the deposit prescribed by the 
Civil Procedure Code, fa ling which the lot should 

. -at once bo put up to sale at the risk of the first pur- 
chaser. Tire decree-holder, if the lot is knocked 
■down, to him, is as much bound to make the pre- 
scribed deposit as any other auction-purchaser. 
•Ohttlkog Butt Jha v. Leelanund Singh 

W. R. 1864, Mis. 30 

T74. — Purchase by 

decree-holder — Payment not in cash , hut by giving 
receipts for amount dm to Mm. Where the decree- 
holder is himself the purchaser at a sale in execution, 
•there is no reason why he should not, instead of pay- 
ing the price in cash, give receipts for the amount 
due to him under his decrees, supposing their value 
is sufficient to cover the amount for which the pro- 
perty is sold. The fact that he docs so Is not a valid 
■objection to the sale. Kiiellat Chun dee Ghose 
a , v. Keshub Chunder Paul Ghowdhby 

16 W. R. 46 

175. Payment of purchase - 
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17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

of 1859, were to be dealt with as provided by that 
section, and did not fall under ss. 256 and 257, A 
default under s. 254 was not an “irregularity in 
conducting the sale ” under s. 256. Brinda Debee 
Dossee v. Gopee Soondttree Dossia 

6 W. R. Mis. 82 

176. — — - — — -- — — - Payment of pur- 

chase-money — Civil Procedure Code, 1877 , s. 294, 
and ss. 806 , 313— -Set-off of purchase-money — 
Omission to make deposit. The requirements of 
s. 306 of the Civil Procedure Code applying to all 
cases of sale of immoveable prox^erty, under Ch. 
XIX, a decree-holder buying with permission given 
under s. 294, and desiring to set off his |)urch&se- 
money against the amount of the decree, is not 
exempt from the necessity of making, at the time 
of sale, a deposit of 25 per cent, on the amount of 
such purchase -money ; and such deposit must be 
made in cash. The option so to set off the purchase- 
money cannot be exercised by the purchaser until 
the confirmation and payment of expenses of the 
sale. Where, however, all parties interested in 
the amount to be deposited have waived their right 
to have that amount deposited in cash, the sale 
ought not to be set aside on the ground that a cash 
deposit has not been made. Gopal Singh v. Roy 
Btjnwaree Lall Sahoo , 6C. L.E. 181 

177. — Payment of 

purchase-money — Civil Procedure Code , 1877, s. 306 
— Failure to pay deposit of purchase-money required 
by that section. The person declared to be the pur- 
chaser of property put up for sale in execution of a 
decree did not, as required by s. 306 of the Civil Pro- 
cedure Code, pay a deposit of 25 per cent, on the 
amount of his purchase immediately after such de- 
claration, but on a date subsequent to the date on 
which the property was put up for sale. Held, that 
there was no sale at all of the property. Intizam 
Alt Khan v. Narain Singh 1. 1». R. 5 AIL 316 

17 8 . — — — ? — r— ~ — -bd-rr- , Failure by 'pur- ■ ■ 
chaser to make the deposit required by s. 306 of the 
Civil Procedure Code — Material irregularity in 
conducting sale — Civil Procedure Code (Ad XIV of 
1882), ss. 241, 306 , 308 , 811, and 312. Failure on 
the part of the person declared to be the purchaser 
at a sale in execution of a decree to make, and on the 
part of the officer conducting the sale to receive, the 
deposit of 25 per cent, on the amount of the purchase- 
money in the manner required by s. 306 of the Code 
of Civil i Procedure, constitutes a material irregular- 
ity in conducting the sale, which must be inquired 
into upon an application under s. 311, and conse- 
quently a separate suit to set aside a sale on such a 
ground will not lie. Intizam AM Khan v. N Grain 
Singh, I. L. R, S All . 816, dissented from. Bhim 
Singh v. Sarwan Singh . I. B. R. 16 Calc. 83 

; 179. Inability of 

purchaser to make deposit — Re-sale — Substantial 
injury — Civil Procedure Code (Act X of 1877), s. 293 • 
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At a sale in execution of a decree the property 
was knocked down to a bidder at R260. The 
bidder was unable to make a deposit, and the pro- 
perty was immediately put up for sale and re-sold 
lor R50. Held, that the judgment-debtor had sus- 
tained such substantial injury as would justify the 
Court in setting aside the sale, notwithstanding 
that the judgment-debtor might, under s. 293 of the 
Civil Procedure Code, have recovered the difference 
between the original bid and the price at which the 
property was sold. Bepin Chunder Shickdar v. 
Purreshnath Biswas . I. L. R. 9 Calc. 98 

s.c. Bepin Chunder Shickdar v . Modhoo 
Sudun Chowdhuri . 16 C. L. R. 816 

180. Omission to 

make deposit — Default of purchaser after sale of 
portion of property sufficient to satisfy decree. 
Where a portion of the property of a judgment- 
debtor has been sold in execution for a sum suffi- 
cient to satisfy the decree, the Court is not justified, 
on default being made by the purchaser, in directing 
the sale of any further portion of the debtor’s pro- 
perty, it being open either to the judgment -creditor 
or the judgment-debtor to apply that , the balance 
due upon the decree, after re-sale of the portion 
already sold, should be realized from the defaulter. 
Joy Chunder Biswas v. Kali Kishore Dey 
Sircar ... . . . . 8 C. L. R. 41 

181. — — — --- — — — Failure to make 

deposit — Re-sale without notice — Irregular proce- 
dure. At a Court-sale in execution of a decree, T 
bid R3, 550 for the judgment-debtor’s land on the 
24th March 1882, but the Ameen re-sold the pro- 
perty the next day for R2,500 on the ground that 
the deposit v r as not duly made. T objected on the 
28th March and a fresh sale was ordered by the 
Court- without giving notice to the judgment-debtor, 
and the land was sold for R.2,700 on the 13th June. 
On the 13th July the judgment-debtor applied to 
have this sale set aside and the sale to T confirmed. 
Held, that the judgment-debtor was entitled to have 
the sale of the 1 3th June and the order which led to 
it set aside, and that the Court was bound to decide 
whether the deposit had been duly made by T, or, if 
not, whether T was liable for any deficiency in the 
price which might be realized on a re-sale. Kuppay- 
YAN V. RaMASAMI AyYAN 

I. L. R. 6 Mad. 197 

182. — — — - — Failure to pay 

purchase-money — Re-sale. At a sale in execution of 
decree, certain property was knocked, down to a 
bidder, who made default in payment of the pur- 
chase-money. Subsequently the Judge again put 
the property up for sale, and re-sold it at a lower 
price. The decree not being satisfied, the Judge put 
up other property which had been advertised for 
sale with the property abovementioned, without 
getting from the: defaulter the difference between the 
price obtained at the second sale and that obtained 
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at the first. On an application by the judgment- 
debtor to have the sale of the second property set 
aside : — Held, that no sufficient cause was shown for 
setting aside the sale. J oy Chunder Biswas v. Kali 
Kishore Dey Sircar, 8 C. L. R. 41, distinguished. 
Khiroda Moyi Dassi v. Oolam Abardnri , 13 B. L . R. 
114, followed. Gour Chunder Biswas v. Chunder 
Coomar Roy 

I. L. R. 8 Gale. 291 : 10 C. L. R. 23B 

183. — Failure to pay 

deposit — Re-sale on default in deposit — Civil Pro- 
cedure Code , 1S59 , s. 253. In a re-sale for default 
under s. 253, Act VIII of 1859, the officer conducting 
the sale was not hound to commence from the next 
highest bid below that made by the defaulter, in- 
stead of commencing the sale de novo. Gour Mookh 
Singh v. Lalla Gour Sunkur 

1 W. R. Mis. 11 

184. Inadequacy of price. 

Smallness of price is not a sufficient ground for 
setting aside a sale, unless it be the effect of an 
irregularity in the sale -proceedings. Reet Bhun- 
jun Singh v. Mitturjeet Singh 

6 W. R. Mis. 31 

Nuddea Kishore Doss v. Bungshee Mohuin 
Doss 17 W.E. 210 

Hubbebool Doss v. Allender. Hubbeeoqla 
Hossein v. Land Mortgage Bank 

14 W. R. 44 

Alimooddy Chowdhry v. Chunder Nath Sen 

24 W. R. 22T 

185. Inadequacy of 

price — Inadequate price produced by mistake — 
Misstatement in notification . Where an irregular- 
ity in an execution-sale (e.<y, misstatement in the 
notification) produces a mistake, and the property is 
consequently sold at an inadequate price, the judg- 
ment-debtor is entitled to have the sale reversed. 
Kkodeja Bibee v. Johad Roheen 

14 R. 820* 

186. Civil Procedure 

Code, 1882, s. 287 — Misrepresentation of value i%, 
the proclamation of intended judicial sale — -Sub- 
stantial injury within the meaning of s . 311. The 
value of property of which the sale has been ordered 
in execution of a decree, when stated in the procla- 
mation of the intended sale, is a material fact within 
sub-s. (e) of s. 287 of the Code of Civil Proce- 
dure. An under-statement of the value of the pro- 
perty having been made in such a proclamation, 
which was circulated to mislead bidders, and to pre- 
vent them from offering adequate prices, or from 
bidding at all, and the sale having resulted in a price 
altogether inadequate : — Held, that such misstate- 
ment w r as a material irregularity in publishing or 
conducting the sale, although there might be no 
rule requiring publication of the value in that pro- 
clamation ; and that the special remedy, provided im 
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s. 311 was applicable, as substantial injury had 
resulted. S a ad atm and Khan v. Phul Kuar 

I. L. R. 20 All. 412 
h. B. 25 I. A. 146 
2 C. W. 3N. 550 

187. — — On a sale of 

property in execution of a decree, the value stated 
in the sale proclamation is a material fact within 
sub-s. (e) of s. 287 of the Code of Civil Procedure. 
Under- valuation of such property is a material irre- 
gularity in publishing or conducting the sale. 
Sivasami Naicker v. Batnasami Naicker 

I. L. B. 23 Mad. 568 

188. Inadequacy of 

price — Material irregularity — Confirmation of sale 
— Code of Civil Procedure ( Act XIV of 1882), ss. 
305, 311 and 314. The sale of immoveable property 
to the highest bidder for a price which subsequently 
appears to be too low is not a material irregularity in 
publishing or conducting the sale. A decree-holder 
or a judgment-debtor cannot apply to set aside a 
sale on the ground of the price realized being too low. 
Under s. 314 of the Code of Civil Procedure, 1SS2, 
the Civil Court cannot, upon or without application, 
refuse to confirm a sale on the ground that the price 
bid is too low. Lakshmi v. Krishnabhat 

I. L. B. 8 Bom. 424 

189. Inadequacy of 

price. The circumstance that property was sold in 
execution of a decree below its proper value, and 
that few persons attended the sale, is not sufficient 
to vitiate the sale. Rughoo Nath Singh v. Toodey 
Singh 5 NT. W. 19 

190. - Inadequacy of 

price — Error in notification — Civil Procedure Code , 
1859, ss. 258, 257 . At a sale held on the 9th Sep- 
tember 1872, in execution of a decree, the respond- 
ent purchased an estate for R 55,000. The notifica- 
tion of sale had stated the Government revenue to be 
B3, 146 instead of R8,146, the sale being fixed for 
the 5th August 1872, The sale was postponed with- 
out the issue of a second notification on an applica- 
tionby the judgment-debtor praying for such post- 
ponement, “ the attachment and the notification of 
sale being maintained. On the 1st October 1872 the 
judgment-debtor objected under s. 256 of Act VIII 
of 1859 to the sale on the ground of material error in 
the abovementioned notification in regard to the 
amount of Government revenue. The Subordinate 
Judge overruled such objection, but omitted to pass 
an order under s. 257, confirming the sale. There- 
upon the judgment-debtor paid into Court the 
amount of the decree, and then obtained from 
the Judge an order purporting to have been made 
on review under s, 376, but without notice to the 
respondent setting aside the sale on the ground of 
inadt quacy of price and the above-mentioned 
material error. Subsequently the Judge refused to 
confirm the sale and to issue, a certificate to the 
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respondent. The High Court, on application by the 
respondent under 24 & 25 Viet., c. 104, s. 15, held 
that the objections made were insufficient, and 
directed the Judge to confirm the sale. Held , by the 
Privy Council, that, although the alleged inadequacy 
of price w'as no ground for refusing to confirm the 
sale, yet that the above error in specifying the 
amount of Government revenue was an irregularity 
.(sees. 249) for which, on proof of substantial injury 
to the judgment-debtor therefrom, the sale might 
have been set aside ; but that the above petition for 
postponement amounted to an admission by the 
judgment-debtor that the notification was correct, 
or that there was no such irregularity as would be 
likely to mislead. Girdhari Singh v. Hurdeo 
Narain Singh 

Ij. B. 3 I. A. 230 : 26 W. B. 44 

Affirming the decision of the High Court in Hur- 
deo Narain Sahoo v. Girdharee Singh 

19 W. B. 227 

191. Inadequacy of 

price — Error in notice of sale. Mere inadequacy 
of price is not a sufficient ground for setting aside a 
sale in execution if no substantial injury has been 
caused to judgment-debtor by any material ir regular- 
ity in publishing and conducting the sale ; and the 
mention of the name of a wrong pergunnah in the 
notice of sale is not such an irregularity, when the 
notice has been served in the right mouzah and 
the estate has been identified. Nooral Hossein 
v. Ram Co omar Sahee . . 25 W. B. 326 

192. — — — — — Inadequacy of 

price — Irregularity in publishing or conducting sale. 
If it is proved that the price obtained for property 
sold at an execution -sale is greatly inadequate, and 
if it be also proved that there has been a material 
irregularity in publishing or conducting the sale, the 
Court will presume that the irregularity was the 
cause of the inadequacy of price, until proof is given 
to the contrary. Gopeenath Ddbey v. Boy Luchm.ee- 
pvt Singh, I. L. B. 3 Calc. 542 approved. Kaly- 
tara Chowdbrain v. Ramcoomar Goopta 

I. L. R. 7 Calc. 466 : 0 C. L. R.114 

193., --- — L — — - - — ; Material'- 
irregularity — Code of Civil Procedure, 1882, ss. 
291 and 311 — Sale at inadequate price owing to 
hour of sale not being fixed. Where a debtor’s 
property under attachment had been ordered to be 
sold at a fixed, date, after the disposal of a certain 
claim thereto made under s. 278 of the Code of Civil 
Procedure, but no hour had been fixed for the sale as 
required by s. 291, and the property was sold at a 
very inadequate price by reason of the paucity of 
bidders : — Held, affirming the decision of the 
Subordinate Judge, that there had been material 
irregularity causing substantial injury to the debtor, 
and that it is sufficient under s. 311 of the Code, 
if the evidence, though not 16 direct evidence,’ 7 
shows that the injury was a necessary result of 
. the irregularity complained of. Tassaduh Mosul 
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Khan v. Ahmed Husain, I. L. R. 21 Calc . 66: 
L . R 20 I. A. 176 , explained. Surno Moyee Debi 
v. Darina Ranjan Sanyal 

I. X,. R. 24 Calc. 291 

194. Civil Procedure 

Code , 1882 , ss. 291 and 311 — Material irregular- 
ity — Substantial loss — Inadequacy of price . Where 
a material irregularity is proved to have occurred 
in the conduct of a Court-sale, and it is shown that 
the price realized is much below the true value, 
it may ordinarily be inferred that the low 
price was a consequence of the irregularity, 
even though the manner in which the irregularity 
produced the low price be not definitely made out. 
When a sale is adjourned funder s. 291, the pro- 
visions of that section must be followed with 
exactitude. Venkatasubbaraya Chetti v. 
Zamindar of Karvetinagar 

I. L. R. 20 Mad. 159 

195. - — — Sale at an in- 

adequate price , through irregularity in sale-proceed- 
ings. Where six tenures with separate recorded 
jummas were lumped together and sold in execution 
of decree as one lot, whereby the plaintiff and his 
eo -sharers were precluded from buying up any one 
or more of the six tenures, and no description of the 
properties to be sold was given either in the sale 
proclamation or lutbundi, in consequence of which 
the defendant was apparently the only bidder, and 
he purchased six tenures at an inadequate price, the 
sale was reversed as fraudulent and illegal. Sree- 
kunt Doss v. Ramjeerun Roy 

18 W. R. 312 

196. — — - - - - — Inadequacy of 

price — Irregularity indicating suspicions of fraud. 
Where immoveable property of considerable value 
had been sold for Rll in a sale in execution of a. 
decree for R17-11-0, and purchased benami by 
the execution-creditor in the name of a relative, 
and it was found that the judgment-debtor had not 
been informed of the sale Held , that all these cir- 
cumstances taken together justified a suspicion of 
fraudulent deal ng, and that the judgment-debtor 
was entitled to recover his property on payment 
of the original due. Gobind Chunder Mooker- 
jee v. Ram Komal Chatter jee . 25 W. R. 364 

197. — — — Inadequacy of 

price of property. The market value of a property 
is not the value which ought to.be taken as the 
standard at an auction sale in execution of a decree 
where the purchaser ordinarily gets neither a title 
nor the title-deeds as in a private sale, but only the 
right, title, and interest of the judgment-debtor at 
the time of sale. Meah Khan v. Narain Chunder 
Chowdbry . . 18 W. R. 197 

198. — — • Inadequacy of 

price— Substantial injury — Civil Procedure Code 
Act XI V of 1882), s. oil. The relative cause and 
effectb etween a proved material irregularity and 
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inadequacy of price may either be established by 
direct evidence or be inferred, where such inference 
is reasonable, from the nature of the irregularity 
and the extent of the inadequacy of price. Where, 
upon an application to set aside a sale in execution 
of a decree, the material irregularity in the publica- 
tion and conduct of the sale complained of was the 
notifying of an incumbrance which did not really 
exist, and which must, in the ordinary course of 
things lower the value of the property : — Held , that 
it might fairly be inferred that the irregularity in the 
conduct of the sale was the cause of the inadequacy 
of the price. Macnaghten v. Mahabir Pershad 
Singh, I. L. R. 9 Calc. 656, and Lola Mobarulc 
Lai v. Secretary of State for India, 1. L. R. 11 Calc. 
200, referred to. Gur Buksh Lall v. Jawahir 
Singh I. L. R. 20 Calc. 599 

199 . Civil Procedure 

Code ( Act XIV of 1882), ss. 287, 311— Sale pro- 
clamation. contents of — Inadequacy of price. The 
absence of specification in the sale-proclamation of 
the incumbrances to which a property advertised 
for sale is subject, and which are required by el. (c) 
of s. 287 of the Civil Procedure Code to be specified, 
coupled with the fact that the value of the property 
as stated in the sale -proclamation was much below 
the proper price, amounts to a material misre- 
presentation, which must be treated as a material 
irregularity in publishing the sale, within the mean- 
ing of s. 311. Saadatnand Khan v. Phul Kuar, 
2 C. W. N. 550, relied upon. Where a property, 
subject to incumbrances, was worth at least ninety 
thousand rupees and was sold only for forty thou- 
sand : — Held, that the judgment-debtor sustained 
a substantial injury. The fact that the inade- 
quacy of price was the result of irregularity in 
publishing the sale may either be established by 
direct evidence or be inferred from the circum- 
stances of the case. Cur Buksh Lall v. Jawahir 
Singh, I. L. R. 20 Calc. 599, and Surnomoyee Deb i 
v. DaJchina Ran jan Sanyal, I . L. R 24 Calc. 
291, relied upon. Moti Laul Roy v. Rhawani 
Kumabi Debi (1902) . . 6 O. W. KT. 836 

200. — -■ Confirmation of sale— 

Civil Procedure Code ( Act XIV of 1882), ss. 310 A, 
311 and 312 — Application to set aside sale — 
Application rejected — Confirmation of sale — -Suit to 
set aside sale. A judgment-debtor having applied 
under s, 310A of the Civil Procedure Code (Act 
XIV of 1882) to set aside an execution- sale, the 
application was rejected and the sale was confirmed 
under s. 312. Subsequently the judgment-debtor 
brought the present suit against the auction- 
purchaser, the judgment-creditor, and the assignee 
of the auction -purchaser, to set aside the sale. Held, 
that, where an order is passed under s. hi 2 confirm- 
ing 11 k sale, it is an order passed against the judg 
ment-dobtor, though no application under s. 311 
has been made. Therefore, under the last para- 
graph of s. 312, no suit will lie to set aside the sale 


( 11479 ) 


DIGEST OF CASES. 


( 11480 ) 


SALE m EXECUTION OE LECBEE— 
contd. 

17. SETTING ASIDE SALE — contd. 

v 6) Irregularity — contd . 

■on the ground of irregularity. Damodar Bhaushet 
Sonar v. Vina yak Trimbak (1901) 

I. L. B. 26 Bom. 40 


201 . 


Eraud — Civil Procedure, Code 


{Ad XIV of 1882 ), ss. 244 and 311 — Execution- 
proceedings — Partition — Mortgage. After a sale has 
been confirmed, an application to set it aside 
for fraud is maintainable under s. 244 of the Civil 
Procedure Code. Malkarjan v. Narhari , I. L. P. 

■ 25 Bom. 337, explained. A eosharer, who has 
■obtained a portion of the mortgaged properties 
on a partition aftei the execution of a mortgage- 
bond by the other co-sharers hypothecating their 
undivided shares in the said properties, and who 
has been made a party to the mortgage suit, is a 
necessary party to the execution-proceedings. 
The sale of his share rf the property, held in execu- 
tion of a decree obtained in his presence upon the 
mortgage-bond, is not a nullity, although he was 
not made a party to the execution-proceedings ; 
but can bo set aside in a proceeding properly set on 
foot for that purpose. Earn Clmndra Mukherjee v. 
Eanjit Singh , I. L. E. 27 Calc. 242 y referred to. 
Golam A had Chowdhry v. Judhister Chundra 
iShaha (1902) . . 1. 1*. B. 30 Gale. 142 ; 

s.e. 7 C. W . NT. 305 


202 . 


203. 


Postponement of sale- 


Civil Procedure Code {Act XI V of 1882), s. 311- 
Postponenicni of sale from proclaimed sale, and 
subsequent sale without fresh proclm lation — B 'ether 
of fresh proclamation by judgment-debtor — Objection 


SALE m EXECUTION OE LECBEE — 

contd. 

17. SETTING ASIDE SALE— contd. 

(b) Irregularity — contd . 

to sale , by other judgment-creditor , for want of pro- 
clamation- — Sustainability. A , the decree-holder 
in a suit, attached property of his judgment- 
debtor. B, the holder of another decree against 
the same judgment-debtor, brought the property to 
| sale in execution of his decree. The sale was at first 
| proclaimed for a certain date, but was twice post- 
! poned on the application of the judgment-debtor, 

! who consented to waive the making of a fresh pro- 
j clamation. A claimed to have the sale set aside on 
the ground of irregularity. Held , that a waiver by a 
1 judgment-debtor of a fresh proclamation after a sale 
! has been adjourned does not necessarily prevent a 
i judgment-creditor from objecting to a sale so held, 

I on that ground. Semble : That the refusal by a 
Court to issue a fresh proclamation, if applied for 


Leave to bid — Civil Procedure 

Code, ss. 244, 204 — Procedure — Suit to set aside sale 
in execution , on the ground that the real purcha- 
sers were the decree-holders , who had not obtained 
leave to bid — Proper remedy by application. The 
plaintiff sued to set aside a sale of certain 
property in execution of a decree against him, 
on the grounds that the sale proceedings had 
been secretly brought about without the knowledge 
■of the plaintiff, and that the certified auction- 
purchasers were bmamhlars for the decree-holders, 
who had not obtained permission to purchase. 
Held „ that, under the above circumstances, the 
plaintiff’s remedy was not by suit, but by applica- 
tion under a. 244 and the last clause of s. 294 of the 
■Code of Civil Procedure. Viraraghava Ayyangar v. 
Venkatacharyar , I. L.1L 5 Mad. 217 ; Viraghava v. 
Venkata , I. L. II. H Mad. 287 ; Chintamanrav Natu 
y, Vifhabad, I. L. E. 11 Bom. 588 ; Genu v. SaJcha- 
ram, I. L. R. 22 Bom. 271 ; Subbamyudu v. Koiayya , 
I. L. E. 15 Mad. 389 ; Mahomed Clazee Chowdhry 
y. Earn Loll Sen , I. L. E. 10 Calc . 757 ; Moltmdro 
Narain Chatumj v. Copal Mondul , I. L . It 
17 Calc. 769 ; Prosuno Kumar Sanyal v. Kali 
Das Sanyal , 1. L. R. 19 Calc. 683, and Bhuban 
Mohan Pal v. Nanda Lai Dey, L L. R. 26 Calc. 324, 
referred to. Durga Kunwar v. Balavant Singh 
(1901) . . . I. L. B. 23 AIL 478 


by a judgment-creditor in such a case, would 
constitute a ground on which the regularity of the 
sale might be impeached- ( hakrapani Chettiar 
v . DhaNJI Settu (1900) . I. L. B. 24 Mad. 311 


204. 


Civil Procedure 


Code { Act XIV of 1882), ss. 291 , 311— Sale, adjourn- 
ment of — Specification of hour — Irregularity in pub- 
lishing and conducting sale — Inadequacy of price . 
When a sale is adjourned, it is the duty of the 
Court to specify the date and hour of sale, notwith- 
standing that the adjournment is due to the appli- 
cation of the judgment-debtor. In the present case 
the sale -proclamation as originally published gave 
the 19th May as the date of sale and 12 a.m. as the 
hour ; the sale was adjourned to the 26th. May and 
no hour of sale was fixed, a further adjournment 
wa s obtained by the judgment-debtors on payment 
of 1,000 and the sale was fixed for the 21st July • 
again an adjournment was taken and the sale was 
fixed for the 22nd September, and subsequently on 
another adjournment being taken by the judgment- 
debtor the sale was fixed for the 24th November 
when the property was sold. The judgment- 
debtors waived fresh sale-proclamations on all 
these dates, and did not ask the Court to fix 
an hour. All these dates, i.e., the 21st July, 22nd 
September and 24th November are days of sale in 
the district and .12 a.m. is the usual hour for sales to 
commence. The judgment-debtors complained of 
the non- specification of the hour in the order of the 
19th of May adjourning the sale to the 26th of May. 
Held, that the sale not having taken place on the 
the 26th May there was no reasonable ground for 
holding that the irregularity in the order of the 
22nd September resulted in substantial injury to 
the judgment-debtors. The law regarding irre- 
gularity in the publication of sale and inadequacy 
of price consequent thereto discussed. Mahabir 
Pershad Singh v. Dhanukhdari Singh (1904) 

8 C. W. 2ST. 686 


205. 


Civil Procedure 


Code {Act XIV of 1880), 88.291 , 3 11- Waiver- Estop- 
pel — Adjournment on application of judgment - 
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SALE m EXECUTION OE DECREE — 

contd. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

debtor — Fresh sale-proclamation. An application 
by a judgment-debtor for an adjournment of the 
sale “ without issue of fresh proclamation and beat 
of drum ” does not amount to a waiver preventing 
him from applying to set aside the sale held on the 
day adjourned on the ground that proclamation of 
sale was not served on each of the properties and 
consequently the sale fetched a low price, provided 
that when he presented his petition for adjourn- 
ment he was ignorant of the fact that the proclama- 
tion had not been properly posted up on the various 
properties according to law. Such a waiver does 
not amount to a waiver of any fraud practised upon 
the judgment-debtor. Giridhari Singh v. Hurdeo 
N twain Singh , L. R. 3 1. A. 220, and Arunachellam 
Chetti v. Arunachellam Ghetti, L. R. 15 I. A. 171, 
referred to. Preo Lall Paul Chowdhry v. 
Radhika Prosad Paul Chowdhry (1901) 

6 C. W. XST. 42 

200. Civil Procedure 

Code {Act XIV of 1882), ss. 291, 211— Waiver— 
Adjournment of sale at the instance of the judgment- 
debtor — Non-specification of hour. When a sale is 
adjourned under s. 291, Civil Procedure Code, it is 
necessary to mention the hour of sale, and its non- 
specification is a material irregularity within the 
meaning of s. 311, Code of Civil Procedure. Sump - 
moyee Debi v. Dakhma Ranjan Sanyal, I. L. R. 
24 Cap . 291 Mohan v. Chandra i Kumar Roy, 

6 C. 17. N. 44 ; Venkata Subbaraya Chetti v. 
Zamindar of Karvetinagar, 1 . L. R. 20 Mad. 159, 
referred to. The fact that the judgment-debtor 
consents- that the sale should be held without the 
issue of a fresh proclamation does not indicate 
that he waives the non -specification of the hour of 
the day to which the sale is adjourned, inasmuch as 
he has no control over the form of the order of the 
Court. To show that substantial injury was the result 
of the irregularity complained of, the judgment- 
debtor is only to show that there is reason for infer- 
ring that it was due to and resulted from material 
irregularity. Surnomoyee Debi v. Dakhina Ranjan 
Sanyal, 1. L. R. 24 Calc. 291; Mcicnaghten v. 
Mahabir Per-Ishad Singh, L. R. 16 I. A. 107 ; and 
Arunachellam Cheiti v. Arunachellam Chetti, L. R. 
15 1. A. 171, referred to. Bhikari Misra v. Rani 
Surja $Toni Pat Maha Dai (1901) 

6 C. W. NT. 48 

207. Publication of proclama- 

tion— -Civil Procedure Code ( Act XIV of 1882), ss. 
287, 291, 811 — Publication of sale-proclamation — 
Material irregularity. Publication of a sale-pro- 
clamation upon the decree-holder’s property, at a 
distance of some half-a-mile from the judgment- 
debtor’s property, is a material irregularity in the 
publication of the sale. Where there is a series 
of short postponements of loss than seven days, 
which, taken together, in the aggregate amount 
to more than seven days, a fresh proclamation of 


SALE IN EXECUTION OE DECREE— 

contd . 

17. SETTING ASIDE SALE — contd, 

(5) Irregularity' — contd. 

sale is necessary under s. 291. Jamini Mohan 
Nundy' v. Chandra Kumar Roy (1901) 

0 C. W. N. 44 

208. Publishing and conduct- 
ing sale — Ground for setting aside sale — Civil Pro- 
cedure Code {Act XIV of 1882), ss. 310 A, 311. It is 
not open to an applicant under s. 310A of the Civil. 
Procedure Code to impugn the sale on the ground 
of irregularity in publishing and conducting it,, 
a question which properly arises in an application 
under s. 311 of the Code. Phul Chand Ram v.- 
Nursingh Pershad Misser (1899) 

I. L. R. 28 Calc. 78- 

209. r Receipt — Execution of decree — 

Joint decree — Sale in execution — Purchase by decree- 
holders — Receipt, for part of decretal money, given- 
by one decree-holder on behalf of both — Sale set 
aside — Appeal — Civil Procedure Code, ss. 244, 294,, 
311. Two persons holding a joint decree caused 
certain immoveable property of their judgment- 
debtor to be sold, and, having obtained permission 
to bid, themselves became the purchasers. The pro- 
perty was knocked down to the two decree -holders 
jointly. An application was then made, to the- 
officer conducting the sale, by one of the decree- 
holders auction-purchasers, but purporting to act 
in the name of, and on behalf of, the other auction- 
purchaser as well, asking that the purchase -money 
should be set oil against the amount due under the 
decree, and that to that extent satisfaction of the 
decree should be entered up ; he at the same time 
paid the auction fees. This application was made 
under the second clause of s. 294 of the Code of Civil 
Procedure. A receipt for the amount of the pur- 
chase-money was given to the officer conducting' 
the sale, and by him was forwarded to the Court of 
the Subordinate Judge, under whose orders the sale- 
was held. The judgment-debtor subsequently 
made an application under s. 311 to the Subordinate 
Judge, asking to have the sale set aside. That ap- 
plication was rejected ; but the Subordinate Judge, 
instead of confirming the sale, set it aside, on the 
ground that only one of the decree -holders auction- 
purchasers had put in the receipt under the second 
clause of s. 294, and directed a re-sale, and this not- 
withstanding that the other decree -holder admitted 
that the receipt had been presented on his behalf 
also. On appeal to the District Judge, the order 
of the Subordinate Judge was set aside, and an' 
order passed confirming the sale. From this order 
the judgment-debtor appealed to the High Court, 
on the sole ground that no appeal lay to the District 
Judge. Held, that the order passed by the Subordi- 
nate Judge was appealable, as an order passed under 
s. 244 of the Code of Civil Procedure. Makka v. 
Sri Ram ( 1901) . . I. L. R. 24 AIL 108 

. 210 . 

portion of the purchase-money at date of 
sale — Execution of decree — Sale in execution^— 
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SALE IN EXECUTION' OF DECB.EE — 

contcl. 

17. SETTING ASIDE SALE — contd. 

(b) Irregularity — contd. 

Irregularity Held , that the fact that an auction- 
purchaser at a sale held in execution of a decree did 
not pay the 2 per cent, of the purchase -money re- 
quired by s. 306 of the Code of Civil Procedure at 
the time of the sale was a mere irregularity, which 
would not affect the validity of the sale, unless it 
could be shown that substantial injury was thereby 
caused to the judgment-debtor. Intizam Ali 
Khan v. Narain Singh , I. L. E. 5 All. 316 , declared to 
be no longer law. Ahmad Barsh v. Lalta Prasad 
(1905) . . . . I. L. R. 28 All. 238 

211. — — — Jurisdiction. — Sale, setting 

aside — Irregularity — When a Court, in which an 
application for execution was pending, received 
an order from another Court under s. 273 of the 
Civil Procedure Code for attaching the decree and 
returned the order with an intimation that it 
did not contain information as to the amount of the 
decree and subsequently held the sale. Held , that 
the sale was invalid and was accordingly set aside. 
That it was not a mere irregularity as the Court had 
no jurisdiction to hold the sale. Marts Lal Seal 
v. Bonomali Mukerjee (1905) 10 C. W. NT. 193 

212. Value, statement of, if 

material — Sale 'proclamation — Service , if should be 
in every part of the property — “ Property .” The 
statement of the sale-proclamation of a value 
which proves to be inadequate is an irregularity, 
but not a material irregularity. Such statements 
are made without much consideration and it is w r ell 
known that purchasers do not take serious notice 
of any statement in the sale-proclamation as to the 
value of the property to be sold. S. 274 of the 
Civil Procedure Code does not require that the sale- 
proclamation should he served in each of the 
villages comprised in the property to be sold. The 
word ct property ” in that section evidently refers 
to each “ lot ,} to be sold separately from the rest. 
Though it is a sound rule to follow, viz., to serve 
a separate proclamation in each of the villages 
embraced in the same process when they are at such 
a distance from one another that there is no moral 
certainty of communication to any person in or in- 
terested in the one, of what is publicly done in the 
other, the fact that the processes were not served in 
each does not necessarily constitute an infringe- 
ment of the provisions of s. 274 of the Civil 
Procedure Code. Tripura Sundari v. Durga Chum 
Pal , I. L. B. 11 Calc . 74, referred to. Pedro Antonio 
v. Jalbhoy Adeshir, I. L. B. 12 Bom . 368, com- 
mented on. Abdul Kashem v. Ben ode Lal 
Dhone (1907) . . . 12 C. W. NT. 757 

213. Absence of notice to 

judgment-debtor — Decree— Execution of decree 
— Sale— Application to set aside sale on grounds of ab- 
sence of notice and property sold at undervalue — Dis- 
missal of application — Second appeal — “ Publishing 
or conducting ” sales, meaning of. Certain property 
was sold in execution of a decree against the appli- 
cant. He applied to the Court seeking to have the 


SALE IN EXECUTION OF DECREE — 

contd. 

17. SETTING ASIDE SALE — contd. 

(h) Irregularity — concld . 

sale set aside on the ground that no notice had been 
issued to the applicant under s. 248 of the Civil 
Procedure Code, 1882, and that in consequence the- 
property was sold at an undervalue. The Court of 
first instance dismissed the application and the dis- 
missal was upheld by the lower Appellate Court. 
On second appeal a preliminary objection was taken 
that the order dismissing the application fell under 
s. 312 of the Code and w r as not appealable. Held , 
that the application did not fall under s. 311 and. 
the order dismissing the same did not come -within 
s. 312 of the Code. Held, further, that the order 
fell under s. 244 (c) of the Code and w T as appealable 
as a decree. The question involved was “ a ques- 
tion relating to the satisfaction of the decree” 
within the meaning of the clause. The non-issue 
of a notice to a pa,rty concerned is not a material 
irregularity in publishing or conducting the sales,, 
within the meaning of s. 311 of the Civil Procedure 
Code (Act XIV of 1882). It is rather an irregularity 
in proceedings which are anterior to the publishing 
or the conduct of the sale. The w r ords “ publishing 
or conducting ” in s. 311 of the Code refer respec- 
tively to the proclamation of sale under s. 287 and - 
to the action of the officer by whom the sale was 
held. The sale took place eight years after the 
decree. Held , that as no notice was issued to the 
appellant the order of both the lower Courts must 
be reversed and the sale set aside. Para shram v. 
Balmukund (1908) . I. L. R. 32 Bom. 572 

(c) Substantial Injury. 

214;, Proof of substantial in- 

jury — Civil Procedure Code , 1859 , 5. 256. Even 
where material irregularity had occurred, as from 
non-issue of proclamation of sale, the party apply- 
ing to set aside the sale on that ground was 
bound, under s. 256, Act VIII of 1859, to prove that 
he had sustained substantial injury thereby. Joy 
Tara Dossi v. Mahomed Hossein 

2 W. R. Mis. 2 

Nilmonee Shaha v. Ram Churn Deb 

6 W. R. Mis. 45- 

Abool Mahomed v. Shib DoolariJe Tewaree 

11 W. R. 114 

Laek Ram v . Mohesh Doss . 12 W. R. 488 

Nujmooddeen Ahmed v. Abdool Azeez 

15 W. R. 95 

Chunder Sekhur Deb v. Jadub Chunder Sett' 

19 W. R. 78 

Sanwal Singh v. Makhun Pandey 

2 N. W. 143 

Sheo Prokash Misser v. Hurdai Narain 

22 W. R. 550 

This now forms an express enactment in the Code. 

215. — — — Presumption as 

to irregularity and injury — Civil Procedure Code 
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SALE m EXECUTION OF DECREE— 

contd . 

17. SETTING ASIDE SALE — contd. 

(c) Substantial Injury — contd . 

{Act XIV of 1882), s. 811. Where an application is 
made to set aside a sale in execution of a decree on 
the ground of irregularity, it is not to be presumed 
from the proved existence of irregularity and injury 
that the latter occurred by reason of the former, in 
the absence of evidence to show that the injury is 
the result of the irregularity. Macnaghten v.Maha- 
bir Per shad Singh , I. L. R. 9 Calc. 686, and Lola 
Mobaruh Lai v. Secretary of State for India in 
Council , I. L. R. 11 Calc. 200, discussed. Satish 
Chunder Rai Chowdhure v. Thomas 

I. L. R. 11 Calc. 658 

216. _ . — Presumption 

as to irregularity and injury — Civil Procedure 
Code {Act X of 1877), s. 311 — Witnesses, laches 
in summoning. On an application under s. 311 of 
the Civil Procedure Code (Act X of 1877) to set 
aside a sale, it appeared that tlure had been a 
material irregularity in publishing the sale ; but no 
witnesses were called to prove that substantial in- 
jury had been caused thereby. It also appeared 
that, seventeen days after t he applicant had applied 
for proclamation to be issued to his witnesses, he 
■deposited the requisite fees ; and that subsequently 
there was a delay of seven days in the office in 
issuing such proclamations, which were ultimately 
issued only three days prior to the day fixed for 
the hearing. On the applicant alleging that, in 
•consequence of such delay, he had not been allowed 
a fair opportunity to produce his witnesses : — 
Held , that the Court cannot presume that substan- 
tial injury has been caused from the mere fact of 
there having been a material irregularity in pub- 
lishing a sale ; but when both a material irre- 
gularity and substantial injury have been proved, 
the Court may reasonably presume that the sub- 
tan tial injury is due to such irregularity. Held, 
also, that the applicant, having been guilty of laches 
himself, could not be allowed to set up the delay 
in the office as a ground for the non-production of 
his witnesses. Go pee Nath Dobay v. Roy Luchmee- 
put Singh, 1. L. R. 3 Calc. 512? considered- 
Bonomali Mozumdar v. Woomesh Chun her 
Bundopadhya 

I. L. R. 7 Calc. 730 : 9 C. L. R. 341 

217. - — — Civil Procedure 

Code , s. 31 1- — Alleged irregularity attending sale 
in execution— Failure to prove substantial injury 
resulting. A judgment-debtor having allowed the 
execution-sale of immoveables to be completed 
Without objecting on the ground afterwards alleged 
by him, viz., insufficiency of description within 
■the; requirements of s. 287, he having been through- 
out aware of what the description was, the sale ; s 
not invalid on this ground alone without more. No 
•evidence having been given in the Court executing 
the decree of substantial injury having resulted by 
reason of such irregularity, i.e., the alleged mis- 
description '.—Held? that, although the Appellate 


SALE IN EXECUTION - OF DECREE— 

contd. 

17. SETTING ASIDE SALE — contd. 

-(c) Substantial Injury — contd. 

Court below had assumed that the property had been 
sold for less than it ought to have fetched, such 
substantial injury as inadequacy of price should 
have been proved to have occurred in order to bring 
the case within s. 311. Macnaghten v. Mahabir 
Pershad Singh, I. L. R. 9 Calc. 656, referred to and 
followed. Arunachellam v. Arunachellam 

I. L. R. 12 Mad. 19 

218. ----- Civil Procedure 

Code , 1882, ss. 290 and 311— Material ir regularity 
— Proof of substantial injury. The non-compliance 
with the requirement of s. 290 of the Civil Procedure 
Code that before sales of immoveables in execution 
of decree thirty days should intervene between 
proclamation and sale, is a material irregularity 
within the meaning of s. 311. But its effect is not 
to make the sale a nullity without proof of substan- 
tial injury thereby to the judgment-debtor. As to 
this, the latter section requires affirmative evidence. 
Tasadduk Rasul Khan v. Ahmad Husain 

I. L. R. 21 Calc. 66 
L. R. 20 I. A. 176 

219. Civil Procedure 

Code, 1882, s. 311— •Application to set aside sale in 
execution — Proof of substantial injury. It is not 
sufficient for an applicant under s. 31 1 of the Code of 
Civil Procedure to show that there has been material 
irregularity in publishing or conducting a sale, and 
that a price below* the market value has been re- 
alized, but he must go on to connect the one with the 
other, that is, the loss -with the irregularity as effect 
and cause, by means of direct evidence. 
Tasadduk Rasul Khan v. Ahmad Husain , 1. L. R. 21 
Calc. 66, referred to. Jag-an Nath v. Maicund 
Prasad I. L. R. 18 AIL 37 

220. — — — — Civil Procedure 

Code, 1882, s. 311— Application to set aside sale 
in execution — Proof of substantial injury. Held, 
that in an application under s. 311 of the Code 
of Civil Procedure to set aside a sale in execution of 
a decree, it is necessary for the applicant to show not 
only that there has been a material irregularity 
in publishing or conducting the sale, but also that 
substantial injury had been sustained in conse- 
quence of such material irregularity. Arunachellam 
v. Arunachellam, I. L. R. 12 Mad . 19, and Tasad- 
duk Rasul Khan v. A hmed Husain , I. L. R. 21 Calc. 
66, referred to. Shirin Begum v. Agha A:li Khan 

I. L. R. 18 AIL 141 

See also Surnomoyee Deri v. Dakina Ranjan 
Sanyal . . . I. L. R. 24 Calc. 291 

and Yenkatasubbaraya Chetti v. Zamindar 
op Karvetinagar X'-L^EL 

221. Value of property — Civil : 

Procedure Code {Act XIV of 1882), s. 311 — Injuhj 
— Abwab . In a proceeding arising out of an 
application under s. 311, Civil Procedure Code, the 
lower Court, in fixing the value of the property. 
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SALE IN EXECUTION OE DECREE— 

contd. 

17. SETTING ASIDE SALE — concld. 

(c) Substantial Injury — concld. 

took into consideration, not merely the rents re- 
alizable from the tenants, but also abwabs that 
need to be realised from them. Held , that abwabs, 

i.e., illegal cesses, should not be taken into account. 
Held , aiso, that means loss which is injury wrong- 
ful ; and, when a person loses what he has been in 
the habit of wrongfully gaining, it is not substan- 
tial injury or injury of any sort ilr kind* Shosi 
Bhusan Sadhu v. Ahmed Hossein (1903) 

7 C. W. 3ST. 439 

(d) Expenses oe Sale. 

222. - Liability for expenses of 

ga le — Sale set aside for irregularity. Where an 
execution- sale was set aside, on the ground of irregu- 
larity on the part of the Ameen and other officials : — 
Held, that the judgment-debtor was not chargeable 
with the expenses of such sale. Hulse v. Luchmun 
Bass .... 1 Agra Mis. 1 

18. SETTING ASIDE SALE — RIGHTS OF 
PURCHASERS. 

(a) Compensation. 

1. - Bight to compensation for 

improvements on ejectment — Act XI of 1855 , 
s. 2. A purchaser at a Sheriff’s sale was not entitled 
to compensation under Act XI of 1855, s. 2, for 
improvements to the land during his occupation if 
he had relied solely on the bill of sale. Bhoyrub- 

NATH IVHETTRY V. DOYALCHUNDEB LaHA 

Bourke O. C. 159 

2. — — Bond fide 'pur- 

chaser — Inquiry as to title — Act XI of 1855. A 
person did not become a bond fide purchaser within 
the meaning of Act XI of 1855, unless he had made 
all reasonable enquiries as to the title. Enquiries 
from neighbours were not sufficient. When there- 
fore a purchaser who had bought property on no 
further information than he could obtain from neigh- 
bours was ejected by one who showed a better title : 
— Held , that he was not entitled to compensation 
under Act XI of 1855. Go ur Gopal Dutt v. 
Bissgnath Ghose ... Cor. 41 

(5) Recovery of Purchase-money, 

3. Bight to refund of pur- 

chase -money—- Mode of recovery — Civil Proce- 
dure Code, 1859, s. 258. Under s. 258, Act VIII of 
1859, when a sale of immoveable property is set 
aside, the purchaser is entitled to recover back his 
purchase -money. If the Court, reversing the sale, 
omit to make such order, the purchaser can sue to 
recover the money from the person who has received 
it Greesh Ohundee Pottar v. Lookkooda 
MoyeeDabee . . . 1 W. B. 55 

Doolhin Hue Nath Koonweree v. Baijoo 
Oojha . . . 2 Agra 50 


SALE IN EXECUTION! OP DECREE — 

contd, 

18. SETTING ASIDE SALE— RIGHTS OF 
PURCHASERS— contd. 

(b) Recovery of Purchase-money— contd. 

4. — Civil Procedure 

Code , 1859 , s. 258. When a sale of immoveable 
property in execution of a decree was set aside by a 
competent Court, the right of the purchaser to 
recover back his purchase-money, under s. 258, Act 
VIII of 1859, w r as absolute, even though he himself 
caused the property to be put up for sale, provided he 
was not guilty of any fraud or misrepresentation, or 
did not guarantee the validity of the sale under the 
decree. Brojendur Roy Chowdiiry v. Jugur- 
nath Roy .... 6 W. B. 147 

5. — Subsequent re- 

versal of decree on appeal. The plaintiff purchased 
certain property at a sale under an execution upon a 
decree and paid the purchase-mone}^. The purchase- 
money was applied partly in satisfying the decree- 
holder and partly in satisfying other persons admit- 
ted by the decree to participate. The decree was 
afterwards reversed upon appeal, and the execu- 
tion-debtor reinstated in his rights. Held, that the 
plaintiff was not entitled to recover the purchase- 
money from the execution -debtor. Choolun 
Singh v. Roy Mohunlall Hitter . Marsh, 183 

s.c. Roy Mohun Lall Hitter v. Choolun 
Singh ... 1 Hay 438 

8. Civil Procedure 

Code ( Act XIV of 1882), ss. 310 A, 315 — Application 
by ci purchaser for refund of purchase-money— 
Madras City Civil Court , jurisdiction of. A house 
was attached and sold as the property of one 
against whom a decree of the Small Cause Court, 
Madras, had been passed. The property was 
brought to sale, and the purchase-money was paid 
into the Madras City Civil Court. The sale was set 
aside under Civil Procedure Code, s. 310 A. Part of 
the purchase-money was attached in execution of 
subsequent decree passed against the same defendant 
by the Small Cause Court, and was remitted to that 
Court under the attachment. On an application by 
the purchaser for the refund of the purchase-money 
by the various persons who had received portions 
thereof. Held, that the City Civil Court had juris- 
diction to entertain the application. Visas ami 
Chetti v. Liladhara Vyass 

I. L. B. 21 Mad. 398 

7. — — l — 1 f — ; — t Sale set aside 

for want of interest of debtor in the property . When 
a sale is set aside by reason of the execution-debtor 
having no interest in the property sold, the pur- 
chaser of such property is entitled to receive back 
his purchase-money as on a consideration that has 
failed. Bank: of Hindustan, China, and Japan 
v. Pbemchand Raichand. Ahmedbhai Habi- 
bhai v . Premchand - Raichand • 

5 Bom. O. C. 83 

( Contra ) Xrisbnapa valad Bantu v. Panchafa 
yalad Gurupadapa . 0 Bom, A. (X 258 
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Kale bin Visaji v. Damodhar Gobind 

9 Bom. 92 

Mahomed Rasirella v. Abdella 

4 B. X.. R. Ap. 35 : 15 W. R. 196 note 

8. — - — . — Proportionate share 

, of purchase-money on portion of sale being set 
aside. Where the plaintiff purchased at an auction- 
sale under a decree the rights and interests of a 
person and his minor brother in certain property, 

, and the decree was subsequently set aside as far as 
-it concerned the minor brother’s share :■ — Held , that 
the purchaser was entitled to a refund of a propor- 
tionate share of the purchase-money, and that a 
decree for the same against the wrong-doers, the 
decree-holder and the judgment-debtor jointly, was 
.a proper decree. Neel Kenth Sahee v. Ashen 
' MItho . . ' . • 3 NT. W. 67 

Doolhin Her Nath Koonweree v. Baijoo 
• Oojha . 2 Agra 50 

9^ — - Want of interest 

of debtor — Bight , title, and interest . S. 258, Act 
VIII of 1859, only applied to cases where a sale of 
immoveable property had been set aside under 
circumstances which would, under Act VIII of 1859, 

. authorized such a proceeding. The fact that the 
party whose right, title, and interest were sold had 
no interest at all or less than was supposed, was no 
ground for setting aside the sale or refunding the 
purchase-money. Rajiblochen v. Bimalamani 
Dasse . . .2 B. L. R>. A. C. 82 

s.c. Rajeer Lochen Sawent v. Mohesseree 
Dossee . . . . 10 W.E. 365 

10. ■ — r Suit to recover 

purchase-money — Want of interest of debtor — 
Warranty of title- — Liability of Sheriff and execu- 
tion-creditor — Civil Procedure Code , IS 59, s . 25S — 
Irregularity in sale-proceedings. A purchaser of 
property, whether immoveable or moveable, at a 
sale in execution of a decree under the Code of Civil 
Procedure, 1859, held in accordance with the provi- 
sions of that Code, had no right to recover his pur- 
chase-money, though it might turn out that the 
right, title, and interest of the execution-debtor was 
nothing at all, unless the sale itself be set aside, and 
the sale would not be set aside by reason merely of 
the defect or absence of title in the thing sold on the 
part of the execution-debtor ; but if there was an 
express assertion that the goods sold were the 
property of the execution-debtor, the Sheriff and 
-the execution -debtor were bound by such warranty 
to the extent, at least, that one of them, in 
whose hands the purchase-money was, was bound 
to restore it to the purchaser, if the purchaser had 
not got that for which he paid. S. 258 of Act VIII 
•of 1859 applied wherever a sale was set aside, 
whether for irregularity in publishing or conducting 
-a sale or for other grounds ; and though the right 
• of the purchaser to recover back his purchase- 
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(b) Recovery of Purchase -money — contd. 

money, in case of the sale being set aside, was, by 
that Act, given expressly only where the sale was 
of immoveable property, yet the same consequence 
would follow where a sale of moveable property in 
execution had been set aside. Where therefore 
certain shares were attached by the execution- 
creditor as the property of the execution-debtor, 
and were afterwards sold in execution by the Sheriff, 
and the execution -orders and warrants and the 
Sheriff’s proclamation of sale contained assertions 
of interest of the execution-debtor in these shares, 
whereas he had no such interest : — Held, that the 
purchaser at the execution-sale was entitled to have 
the sale set aside, and his purchase-money returned 
to him ; but the Sheriff’s liability?- to the purchaser 
in such a case ceased so soon as he had paid over the 
proceeds of the sale to the execution-creditor, and 
the purchaser’s remedy thereafter was against the 
execution-creditor only. Bank of Hindustan v. 
Premchand Raichand , 5 Bom. 0. C. 83 , commented 
upon. Framji Besanji D aster v. Hormasji 
Pestanji . . I. Tj. R. 2 Bom. 258 

11. Suit to recover 

purchase-money token judgment-debtor had no 
interest — Act VIII of 1859 , ss. 257, 258. Where an 
auction-purchaser at a sale in execution of a decree 
bought the right, title, and interest of the judgment- 
debtor in the property sold in execution, and it was 
subsequently found that the judgment-debtor had 
no right, title, or interest whatever in the property, 
it was held that no suit would lie against the decree- 
holder of the judgment-debtor to recover back the 
money which the auction-purchaser had paid. Al- 
though a purchaser might, under s. 258 of Act VIII 
of 1859, recover his purchase -money, it was only 
when the sale was set aside for irregularity under 
s. 257. Sowdamini Chowdhrain v. Krishna 
Kishore Poddar 

4 B. X. R. F. B. 11 : 12 W. R. F. B. 8 

See also Rajiblochhn v. Bimalamani Dasi 

2 B. X. R. A. C. 82 

12. — — — — Suit for refund 

of purchase-money for property bought at auction- 
sale in execution of decree — XJncancelled sale. The 
plaintiff purchased at an auction-sale, in execution 
of a decree, the right, title, and interest of a. judg- 
ment-debtor in certain property. The sale was 
confirmed on November 30, 1866. On proceeding 
to take possession, he was opposed by the defendant, 
who asserted that he was in possession of the pro- 
perty, and that it was his. In a suit under s. 258 
Act VIII of 1859, for a refund of the purchase- 
money the sale still remaining imcancelled: — Held, 
that the suit must be dismissed ; that s. 258 of Act 
VIII of 1859 only applied to cases where the auc- 
tion-sale had been cancelled ; that the proper 
course for the plaintiff to have pursue d was to have 
brought a suit under s. 269 of Act VIII of 1859 
for a declaration of the judgment-debtor’s right 
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-title, and interest in the property. Bisseswar 
Panday v. Bhagwan Das . 

3 B. X. B. A. C. 301 : 12 W. R. 176 

13. Want of inter- 

est in debtor — Civil Procedure Code, 1882, ss. 313, 
£15 — Purchase of property where debtor has no 
saleable interest Under s. 313 of the Code of 
Civil Procedure, a purchaser at a sale in execution of 
.a decree may resist the confirmation of the sale and 
prevent its conclusion, while under s. 315 he may 
apply, after the confirmation of the sale, for refund 
of the purchase-money on the ground that nothing 
passed by the sale. To entitle a purchaser, under 
paragraph 2 of s. 315 of the Code of Civil Procedure, 
to a refund of purchase-money, it is not necessary 
that a Court should have decided in other proceedings 
that the judgment -debtor had no saleable interest 
in the property which purported to be sold or that 
the purchaser should have obtained actual posses- 
sion and have been deprived thereof. Sivarama v. 
Rama . . . I. X. R. 8 Mad. 99 

14 . 1 — — Suit by pur- 

chaser for purchase-money — Civil Procedure Code, 
1882, ss. 313, 315 — Debtor without saleable interest 
— Per Straight, Oldfield, and Tyrrell, JJ . — 
That the words in s. 315 of the Civil Procedure Code, 
“no saleable interest 55 mean “ nothing to sell,” and 
are not intended to confine the cases in which a pur- 
chaser at an execution-sale shall be entitled to 
receive back his purchase-money, or to those in 
which the judgment-debtor, though having an 
interest, such interest is, by prohibition of law or for 
.some other reason, unsaleable. Held, by the Full 
Bench, that a purchaser at a sale in execution of a 
•decree can maintain a suit against the decree-holder 
for recovery of his purchase -money, when it is 
found that the judgment-debtor had no saleable 
interest in the property sold, and he is not limited to 
the special procedure in the execution department 
mentioned in s. 315. Munna Singh v. Gajadhar 
.Singh . . I. X. B. 5 Ail. 577 

15 . Purchaser de- 

prived of •property, judgment-debtor having no in- 
terest in it — Application for refund of purchase- 
money — Civil Procedure Code , 1877, s. 315. Where 
immoveable property was sold in the execution 
of a decree under the provisions of Act VIII of 1859, 

;and the auction-purchaser, having been subsequently 
deprived of such property, on the ground that the 
judgment-debtor had no saleable interest in it, ap- 
plied, under s. 315 of Act X of 1877, to the Court 
executing such decree for the return of the purchase - 
money : — Held, that the Court could entertain the ap- 
plication. In the matter of the petition of Mitlo 

I. Xi. B. 2 All. 299 

(Contra) Hira Lal v. Karimunnissa 

X X. B. 2 AH. 780 

18. - — Collusion with 

judgment-debtor — Civil Procedure Code , 1882, s« 315 1 


SAXE m EXECUTION OF DECREE— 

contd . 

18. SETTING ASIDE SALE-RIGHTS OF 
PURCHASERS — contd. 

(b) Recovery of Purchase-money — contd. 

Upon an applicatoin for refund of purchase -money 
under s. 315 of the Code of Civil Procedure, the 
Munsif, being of opinion that the purchaser had 
in collusion with the judgment-debtor run up the 
price of the land at auction far beyond its value, 
with a' view to prevent other property attached 
from being sold to satisfy the decree, rejected the 
application, except as to a sum of R50, which re- 
presented the alleged value of the judgment-debtor’s 
interest in the land brought to sale by the 
decree-holder. Held, that, as the judgment-debtor 
was found to have no interest in the land, the 
purchaser was entitled to a refund of the money paid 
to the decree -holder. * Kunhi Moidin v. Tarayal 
Moidin . , I. Xi. B. 8 Mad. 101 

17. — — — — Civil Procedure 

Code , 1877, s. 315 — Suit to recover purchase-money 
where debtor is found to have no interest. A pur- 
chaser at an auction sale of property found subse- 
quently in a suit to which the decree-holder was a 
party to belong to a third party is entitled to re- 
cover back his purchase-money under s. 315 of the 
Civil Procedure Code, on the ground that the judg- 
ment-debtor had no saleable interest in the property 
sold. Benode Behari Nundi v. Mohesh Oiiun- 
der Ghose . . 12 C. Xi. B. 331 

18. Suit to recover 

purchase-money — Civil Procedure Code, ss. 313 , 
315 — Want of saleable interest — Order confirming 
sale, effect of, on suit. P bought certain land at 
a sale in execution of a decree. Before the purchase* 
money was paid, P applied to the Court by petition 
to set aside the sale, and returned the deposit money 
on the ground that the judgment-debtor had no 
saleable interest in the land. The Court rejected 
the petition and confirmed the sale on the 15th 
March 1881. The sale was subsequently set aside 
by a decree obtained by V in a suit against P and 
the judgment-creditor. P then sued the j udgment- 
creditor to recover the purchase-money. The Dis- 
trict Judge dismissed the suit on the ground that P 
was debarred from suing by the order of 15th March 
1881. Held, that the order did not conclude P from 
bringing this suit. Pachayappan v. Narayana 

1. X. B. 11 Mad. 269 

19 . — — ^ , Civil, f Procedure- 

Code, ss. 295, 315 — Execution of . decree — Suit by 
purchaser for return of purchase-money. Where an 
auction-purchaser seeks to have refunded the price 
paid by him for property sold in execution of a 
decree, on the ground that at the time of sale the 
judgment-debtor had no saleable interest -therein, 
it is competent to him to proceed by way of a regular 
suit against the person into whose hands such pr ice 
has come as such person’s rateable share of the assets 
of the judgment-debtor, under s. 295 of the Code of 
Civil Procedure. He is not limited to the procedure 
in the execution department mentioned in s. 3X5 
of the said Code. Munna Singh v. Gajadhar Sing, 
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I. L. B . 5 All 577, followed. Kishun Lall v. 
Muhammad Safdar Ali Khan 

I. L. R. 13 All. 383 

20. • — : — Suit by the 

•purchaser in execution-sale to recover ike purchase- 
money — Civil Procedure Code ( Act XIV of 1882), 
s, 315 — Want of saleable interest. The plaintiff 
purchased land sold in execution of a decree in 
favour of the defendant, but was subsequently 
evicted by the son of the judgment-debtor. He 
then sued in 1889 to recover the purchase -money 
paid by him, on the ground that the judgment- 
debtor possessed no saleable interest in the pro- 
perty in question. It appeared that the son of 
the judgment-debtor had obtained a decree in 
1888 against the plaintiff and others declaring that 
she, the judgment-debtor, had no saleable interest 
in the property, and that in that suit the present 
defendant had given evidence in support of the 
present plaintiff’s contention ; the judgment in 
that suit was now admitted in evidence against 
the defendant. Held, that the judgment above 
referred to was not evidence against the defendant ; 
that the suit should be dismissed on the ground 
that there was no legal evidence ,* that the judg- 
ment-debtor whose interest in the land had been 
purchased by the plaintiff possessed no legal interest 
therein. Nilakanta v. Imams ahib 

I. L. R. 16 Mad. 361 

21. ~ - — • Becovery of 

purchase-money — Portion of the property sold be- 
longing to a stranger — Civil Procedure Code, 1882 , ss. 
313, 315 , and 316 — Bights of purchaser — Warranty 
of title. Where a Court-sale in execution of a decree 
is not vitiated by fraud, the only extent to which 
the purchaser can claim relief is that indicated by s. 
315 of the Civil Procedure Code. The effect of ss. 
313, 315 and 316 of the Code is that the right, title, 
and interest of the judgment-debtor passes to the 
purchaser at a Court-sale* subject, however, to the 
condition that the purchaser may recover back his 
purchase-money when he finds that the judgment- 
debtor has no saleable interest at all The implied 
warranty of title in respect of sales by private 
contract cannot be extended to Court-sales except 
so far as such extension is justified by the proeessual 
law in India, viz., by s. 315 of the Civil Procedure 
Code. Borah Ally Khan v. Abdool Azeez , L. B. 5 
I. A. 116 , followed. Sundaba Gopalan v. Ven- 
: KATA Varada Ayyangar 
g,:;;/ yY. ■ I. L. R. 17 Mad. 228 

22. — — Beiurn of pur - 

chase-money when judgment-debtor found to have 
710 saleable intt est in property sold— Procedure 
for find w-g the fad of his having no interest — Notice 
to judgment- creditor — Parties — - Civil Procedure Code , 
ss. 313 , 315, and 622 — Superintendent of High Court. 
One V obtained a decree against A , and in execution 
sold certain land which was purchased by E, who 
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got a certificate of sale, and obtained possession.' 
Subsequently the land was claimed by one B, who 
sued A , the judgment-debtor, and E, the auction - 
purchaser, to set aside the sale and establish his-' 
title to the land. He succeeded in his suit, and 
in execution got possession of the land. Thereupon 
E (the auction-purchaser) applied, under s. 315 off 
the Civil Procedure Code (XIV of 1882), for a- 
refund of his purchase- money, and the Subordinate 
Judge made an order directing F, the decree -holder,, 
to repay it. V contended that he ought not to have 
been ordered to refund the money without having an 
opportunity of proving that the property had been 
properly sold in execution of his decree against 
A , and that, as he had not been made a party to B’s 
suit, he had had no opportunity of doing this. On 
application to the High Court : — Held, that the- 
order of the Subordinate Judge for the restitution 
of the purchase -money was wrong. S. 315 provides- 
that the purchase -money paid &t an execution-sale- 
is to be returned when it is found that the judgment- 
debtor has no saleable interest in the property sold- 
It does not prescribe how the fact is to be ascer- 
tained, but the conclusion from s. 313 as well as from 
general principles is that it must be a finding on 
some proceedings to which the judgment-creditor 
was a party, or at any rate of which he had notice. 
In the present case there was no finding on which 
the Subordinate Judge could base his order for 
the restitution of the purchase-money. Vithoba v. 
Esat . . . I. L. R. 18 Bom. 594 

23. Sale set aside 

--Suit by auction-purchaser to recover purchase - 
mo7iey — Civil Procedure Codes (Act VIII of 1859), 
ss. 256, 257,258 ; (X of 1877) ss. 312 , 315— Warranty 
Caveat emptor. Certain immoveable property 
was attached and proclaimed for sale in the 
execution of a decree on the application of the decree- 
holder, H, as the property of his judgment-debtor. 

W objected to the attachment and sale of such 
property on the ground that it did not belong to 
the judgment-debtor,' but was endowed property. 
His objections were disallowed, and the property 
was put up for sale on the 20th July 1875 under the 
provisions of Act VIII of 1859, and was purchased, 
by K. IF subsequently sued K to establish his 
claim to the property and to have the sale set aside, 
and on the 18th August 1876 obtained a decree- 
setting it aside. Thereupon K sued H to recover 
the purchase-money alleging a failure of considera- 
tion. Held , that the sale not having been set aside 
in favour of the judgment-debtor cto the ground of 
want of jurisdiction or other illegality or irregularity 
affecting the sale, but having been set aside in- 
favour of a third party wh o had csta blishod his title 
to the property, and there being no question of 
fraud or misrepresentation on the part of the decree - 
holder, the suit was not maintainabl > Bajib 
Lochun v, Bimalamoni Da-si, 2 B. L. It A . C. 82 ,r 



11495 ) DIGEST OF CASES. ( 11496 


SALE IN EXECUTION OP DECREE— 

contd. 

Ig. SETTING ASIDE SALE — RIGHTS OF 

PURCHASERS — contd. 

(b) Recovery oe Purchase-money — contd. 

and Sowdamini Choiodhmin v. Krishna Kishore 
Poddar , 4 B. L. R. F. B. 11, followed. Mahundi 
Lai v. Kaunsila , I. L. R. 1 All. 588 ; Neellcanth 
Bahee v. Asmun Maiho, 8 N. W. 67 ; and Roolhin 
Hur Nath Koonweree v. Baijoo Oojha, 2 Agra 50, 
distinguished- Held, also, that the auction-purchaser 
could not have applied under s. 315 of Act X of 1877 
for the return of the purchase -money, as the pro- 
visions of that section could not have retrospective 
effect, and would not apply to a sale which had 
taken place before that Act came into operation. 
In the matter of the petition of Mulo, I. L. R. 2 All. 
299, dissented from. Per Straight, J. — That, 
had the provisions of that section been applicable, 
instead of instituting a suit, the auction-purchaser 
should have applied for the return of her purchase - 
money in the execution of the decree. Hira Lal v. 
Karim-un-ntsa . . I. Xj. R. 2 All. 780 

24. Bale by Sheriff 

under writ of fieri facias — Sale subsequently de- 
clared invalid — Suit to recover purchase-money — 
Liability of execution-creditor— Civil Procedure Code, 
1859, ss. 202, 242 . The plaint in a suit by A 
against B stated that, in a suit which B had recover- 
ed judgment against C, a writ of fi. fa. was, on 18th 
June 1866, issued on the application of B , directing 
the Sheriff of Calcutta to levy the judgment-debt 
by seizure, and, if necessary, by sale, of the pro- 
perty of C in Bengal, Behar and Orissa, or in any 
other districts which were then annexed or made 
subject to the Presidency of Fort William in 
Bengal ; that the writ did not authorize the execu- 
tion thereof against immoveable property in Oudh ; 
that under the writ the Sheriff, acting under instruc- 
tions from B, seized and put up for sale the right, 
title, and interest of C, in a talukh in Oudh, which 
was purchased by D, to whom the Sheriff executed 
■a bill of sale, and on receipt of the purchase-money 
paid a portion thereof to B and the balance to C, 
and put D into possession of the property, and 
he remained for some time in possession and in 
receipt of the rents and profits ; that eventually 
in proceedings in Oudh instituted by D for partition 
of the property purchased by him, the sale was 
pronounced to be null and void and was set aside, 
and R was removed from possession ; and that the 
plaintiff sued as the executor of D to recover the 
whole of the purchase-money from B. Held , on 
appeal affirming the decision of Pheae, J., that 
the plaint disclosed no cause of; action, first, because 
a purchaser who, after the execution of the con- 
veyance, is evicted by a title to which the covenants 
in the conveyance do not extend, cannot recover 
the purchase-money from his vendors; second, 
because the Sheriff was not the agent of B 
for the sale of the property, and therefore no privity 
of contract existed between B and R ; third, because 
D having been for some time in possession of the 
property and in receipt of the profits thereof, there 
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had not been a total failure of consideration, and 
the plaintiff accordingly could, not maintain the 
action in its present shape, viz., for money had and 
received. The judgment of the High Court in 
Bissessur Ball Sahoo v. Ramtuhul Singh, 12 B. L. R. 
122, explained by Phear, J., and ss. 201 and 242 of 
Act VIII of 1859 observed upon. Dorar Ally 
Khan v. Moheeooddeen 

I. Is. B. 1 Calc. 55 : 24 W. R. 872 

In the same case on appeal to the Privy Council it 
was held as follows: A writ of fieri facias issued 
to the Sheriff authorizes him to seize the property of 
the execution -debtor which lies within his territorial 
jurisdiction and to pass the debtor’s title to it with- 
out warranting that title to be good. But if the 
Sheriff acts ultra vires , — e.g., if he seizes and sells 
property not within his jurisdiction,— -he cannot 
invoke the protection which the law gives him when 
acting vithin his jurisdiction, and he stands in the 
same position as an ordinary person who has sold 
that which he had no title to sell. Since there is 
not in India the difference between real and personal 
estate which obtains in England, and moveable 
and immoveable property there are alike capable of 
being seized and sold under a writ of fieri facias, 
the responsibility of the Sheriff in respect of sale 
in that country is governed by the law relating to 
chattels, rather than by that relating to the sale of 
real estate. A Sheriff, who in his official capacity 
seizes and sells property, undertakes by his conduct 
that he has legal authority to do so. When from 
his having acted beyond the territorial jurisdiction 
of the Court whose officer he is, the sale becomes 
inoperative and ineffectual, the purchaser may have 
a case for relief as against the judgment-creditor 
who has received the purchase -money, if it should 
appear that the Sheriff has acted under his authority 
and by his express directions. Dorab Ally Khan 
v. Executors of Moheeooddeen 

I. L. R. 8 Calc* 800 

s.c. Dorab Ally Khan v. Abdool Azeez 

D. R. 5 I. A. 110 : 2 0. Is, R # 529 

25. — ' Payments of 

purchase-money on an agreement as to possession 
between purchaser and executio n- creditor-^-Sale sub- 
sequently set aside — Suit for purchase-money — 
Accord and satisfaction. On the 9th of October 
1866 the Sheriff of Calcutta executed a bill of sale to 
A of a certain talukh situated in Oudh, of which A 
afterwards obtained possession. In consequence of 
an impression that the sale was illegal, A directed 
the Sheriff not to pay the money to B, the execu- 
tion-creditor, and the money remained in the hands 
of the Sheriff until the 24th of October 1867, when 
A directed the payment of the money to B in conse- 
quence of an arrangement then come to between A 
and Ft to the effect that, if A should he ousted 
from the possession of the property within a year, B 

16 R 
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should take measures to reinstate him at his (Bts) 
expense. A died without heirs in July 1868, and the 
Government of Oudjh, not being aware that A had 
left a will, took possession of the talukh partly as 
on an escheat and partly because there were arrears 
of revenue due on the property. On the 2nd of 
October 1868 an order was passed by the Collector 
of the district in which the talukh was situate 
declaring the sale by the Sheriff illegal and directing 
the return of the talukh to its former owners, which 
was done in April 1869. In a suit brought by A’s 
executors against B in September 1872 to recover 
the purchase-money as money had and received, as 
upon a total failure of consideration : — Held, that, the 
agreement of the 24th of Octobor 1867 operated as 
an accord and satisfaction of all rights which A 
might have had to a return of the purchase -money 
or to damages, and that the only remedy which A 
had was an action on the agreement. Held , also, 
that no breach of the agreement of 24th of October 
.1867 had in fact occurred, and that, even if the 
agreement had been broken, the suit was barred by 
limitation. Dorab Ally Khan v. Abdool Azeez. 
Abdool Azeez v. Dorab Ally Khan 

I. L. B. 6 Calc. 356 

26. Purchase of 

surplus proceeds of revenue sale afterwards set aside 
— Suit to recover purchase-money — Voluntary pay- 
ment An estate of which R was one of the regis- 
tered shareholders was sold for arrears of revenue, 
and the amount realized, after deducting the arrears 
and the expenses of the sale, remained in deposit 
with the Collector. S, the holder of a decree against 
It, notwithstanding objections made by, B, caused 
the interest of B in the surplus proceeds , in the 
hands of the Collector to be attached and sold in 
execution of his decree. At the execution-sale IBs 
interest was bought by B and from the . money 
paid by Mm the judgment-debt of S and, the debts 
of other judgment-creditors of R -were satisfied. In 
the meanwhile B brought a suit to set aside the 
revenue sale of the estate, and obtained a decree 
in his favour in the High Court. B then applied to 
the Collector for B’s share of the surplus proceeds, 
but his application was refused. In a suit by B 
against B to recover the price he had paid at the 
execution-sale : — Held, reversing the judgment of the 
High Court, that such a suit could not be maintained. 
Bah Tuhul Singh v. Biseswar Ball Sahoo 

15 B. L. B. 208 : 28 W. B. 305 
L, B. 2 I. A. 181 

Reversing the judgment of the High Court in 
Bissessur Ball Sahoo v. Bam Tuhul Singh 

11 B. L. B. 121 : 19 W. B. 851 

27, — : — Suit / to recover 

purchase-money when sale is set aside — Minor- 
Costs — Fraud. A decree-holder fraudulently caused 
the sale in execution of his decree of certain mo move - 


contd . 

18. SETTING ASIDE SALE— BIGHTS OF 
PUBCHASEBS — contd. 

(h) Recovery of Purchase-money — contd. 

able property belonging to a minor. The minor 
brought a suit for a declaration that such sale was 
invalid and obtained possession of the property from 
the auction -purchaser. The auction-purchaser sued 
the decree-holder to recover his purchase-money 
and the costs incurred by him in defending the suit 
brought by the minor. Held per Pearson, Turner, 
Spankie, and Oldfield, JJ., it being found that 
the auction-purchaser was not a party to, or cogni- 
zant of, the fraud on the part of the decree-holder, 
that neither the mere fact that the auction-purchaser 
knew that he was purchasing the property of a 
minor, nor the mere fact that he did not ascertain 
whether or not the sale was justified by the terms 
of the decree, disentitled him to recover the pur- 
chase-money .from the decree-holder. Held , also, 
that, being innocent of fraud and having purchased 
in the bond fide belief that the property of the minor 
was saleable, he was entitled to recover the pur- 
chase-money. Kelly v. Gobind Das, 6 N. IF. 168 , 
distinguished. Held , also, that he could not recover 
the costs incurred by him in defending the suit 
brought by the minor, being a suit he ought not 
to have defended. Per Stuart, C.J. — That the 
a uction -purchaser, being guilty of fraud, was not en- 
titled to recover the purchase-money, and, assuming 
that he was innocent of fraud, that, having pur- 
chased with the knowledge that the property was 
the property of a minor and without ascertaining 
that the sale was justified by the terms of the 
decree, he could not recover the purchase-money. 
Makudni Lall v. Kaunsila. I. L. B. 1 All. 58S 

28. • - — - — Decree passed 

without jurisdiction — Suit to recover possession of 
lands sold in execution. The plaintiff sued to estab- 
lish his right to, and to recover certain lands in, 
the possession of which he had been obstructed by 
the defendant. The plaintiff purchased the lands 
at a sale held in execution of a decree obtained 
against the first and second defendants in the Court 
of the District Munsif of Tripassore. The sale was 
directed by the District Munsif of Tripassore. Be- 
tween the date of the decree and the sale, the village 
in which the lands were situated was transferred 
from the jurisdiction of the District Munsif of 
Tripassore to the District Munsif of Conjeveram. 
Held, that the sale was a nullity and conferred no- 
title upon the plaintiff, but that the plaintiff was 
entitled to recover from the first and second defend- 
ants the amount of the purchase-money paid by 

; him. Narayana ' Sawmy Najck ■ , v. Saravana;; ^ 
Mudaly ... 6 Mad. 58 

29 . — * 4 — '0 f r- ,Brdcediir0 '. ; ; 

Code, 1859 , ss. 256, 258— Right on sale being set 
aside for irregularity — Right to recover money ex- 
pended for benefit of indigo factor y. When a rale 
is set aside under Act VIII f 1859, s. 256, where 
the purchaser had, before the sale was confirmed, 
taken possession, laid out money, and received rents 
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SALE IN EXECUTION OE DECBEE — 

conid. 

18. SETTING ASIDE SALE— RIGHTS OF 
PURCHASERS — conid. 

(6) Recovery of Purchase-money- — conid. 

or profits, and he is turned out some time after by 
reason of such reversal of sale, he should get back the 
money laid out by him for the benefit of the estate in 
addition to his purchase -money and interest there- 
on, and should account to the judgment-debtor for 
the profits received by him. At the same time it 
would depend upon the circumstances under which 
the purchaser took possession, and the nature of his 
outlay, whether he ought in equity to be allowed to 
claim reimbursement of the money expended by him. 
Where a purchaser bona fide took possession of 
the property, and from time to time laid out money 
thereon, because he thought that otherwise from its 
peculiar nature it would become even worse than 
valueless (e.g., making advances in an indigo concern 
lest the opportunity of the season should pass away), 
it was held that he was entitled to have it made 
a condition of setting aside the sale that he be repaid 
so much of the outlay as he could show was benefi- 
cial to the estate ; he accounting for the rents and 
profits realized by him. Morgan v . Abdool Hye 

23 W. B, 393 

Confirming order setting aside sale, Abdool 
Hye v. Macrae . . . 23 "W. B. 1 

30, r - -~- . Suit by 'pur- 

chaser for interest on purchase-money — Act VIII 
of 1859 — Act X of 1877, s. 315 . A judgment- 
debtor, whose j>roperty had been sold in execution of 
a decree under Act VIII of 1859, appealed from 
the order disallowing his application to set aside the 
sale, after Act X of 1877 {Civil Procedure Code) 
came into force. The Appellate Court set aside the 
sale. The purchaser sued the decree -holder for 
interest on the purchase -money and the expenses of 
the sale, the purchase-money having been returned 
to him, under the order of the Court executing the 
decree, without interest and less such expenses. 
Held by the Full Bench, that the provisions of Act X 
of 1877, and not of Act VIII of 1859, were appli- 
cable to the determination of the matter in dispute 
in the suit. Held , by the Divisional Bench (Straight 
and Tyrrell, t/e/.),that, with reference to the ruling 
of the Full Bench, the suit was maintainable. 
Held , also, by the Divisional Bench, that, under the 
circumstances of the case, the plaintiff ought not to 
be granted the relief sought. Raghurar Dayal v. 

; Baltic of Upper India ■ , : v I. ' L. B. 5 All. 304 

;■■■. 31, \ Procedure 

Code ( Act XIV of 1882), ss. 11, 315 — Refund of 
purchase-money when judgment-debtor has no saleable 
interest in the property sold — Suit for such refund, 
whether maintainable — Remedy . S. 315 of the Code 
of Civil Procedure is not exhaustive, and does not 
confine an execution purchaser to the special remedy 
provided by that section ; and a suit lies, under s.ll 
of the Code, for a claim to get a refund of the pur- 
chase-money, when the judgment-debtor is found to 
have nc saleable interest in the property sold. 
Munna Singh v. Qajadhar Singh , 1. L. R. 5 Aik 


SALE IN EXECUTION OP DECBEE — 

concld. 

18. SETTING ASIDE SALE— RIGHTS OF 
PURCHASERS — concld. 

(i b ) Recovery of Purchase-money — concld. 

577; Kishun Lai v. Muhammad Safdar Ali Khan , 
I. L. R. 13 All. 383 ; and Pachayappan v. 
Narayana , I. L . R. 11 Mad. 269 , referred to. Habi 
Doyal Singh Roy v. Sheikh Samsuddin (1900). 

5 C. W. N. 240 

32. Decree — Condi* 

tions of sale — Title, abstract of, not corresponding 
with original — Setting aside sale , application for---* 
Purchase-money , return of. A purchaser of property 
at the Registrar’s sale in execution of a mortgage- 
decree accepted the conditions of sale, whereby 
he was required to furnish requisitions within ten 
days after the actual delivery of the abstract of title. 
The purchaser did not furnish any requisitions. 
On the 19th August, 1899, by an order of the Court 
the purchaser was to pay the balance of the pur- 
chase-money into Court (he having already made 
deposit), without prejudice to his right to raise any 
question as to title or compensation. On the 31st 
August, 1899, the purchaser paid the balance of the 
purchase-money, in compliance with the order of 
the 19th August, 1899. On the 26th April, 1900, 
the purchaser applied for annulment of the sale or 
for compensation. On the 30th August, 1900, the 
sale was set aside, but that order was reversed on 
appeal on the 28th February, 1902. After the 
order of the 28th February, 1902, the purchaser 
asked for inspection of the title-deeds in order to 
compare them with the abstract and, upon having 
certain Persian writing, which he discovered 
amongst them, read by an expert, found that the 
abstract of title did not correspond with the original 
documents of title. The purchaser then having 
applied to have the sale set aside and his purchase- 
money refunded : — Held, that the purchaser, though 
he had not furnished his requisitions within 
the time allowed by the conditions of sale, was not 
debarred from applying to the Court to set aside the 
sale on the ground that the abstract was incorrect 
and contained a material misdescription ; and that 
fie was, under the circumstances, entitled to have his 
purchase-money refunded. In re Banister , L. R. 
12 Ch. D. 131, 150 ; McCulloch v, Gregory, 1 Kay 
and J. 286 ; Mse v. Mse, L. R. 13 Kq. 196 ; 
Upendra Nath Mitter v. Ohhoy Kali Dassee, 5 C , W. 
N. 593, referred to. Aghore Nath Mookerjee v. 
Administrator-General of Bengal (1903) 

I. L. B. 30 Calc. 468 

BALE GE GOODS. 

See Contract-Breach of Contract. 

See Contract Act (IX of 1872), s. 73. 

15 B. L. B. 27B 

See Contract Act (IX of 1872), s. 78. 

I. L. B. 4 Gale. 801 
I. L. B. 15 Calc, L 

See Jurisdiction — Causes of Jurcsdci- 
l tion— Cause of 

Contract , .7 0. W. N\ 812, 

16 b 2 
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BABE GE GOODS— conid. 

See Lien . . I. X*. B. 18 Gale. 573 

B. B. 18 I. A. 78 

See Principal and Agent — Commission 
Agents . I. B. B. 16 Mad. 238 
I. B. B. 17 Bom, 520 
I. Is. B. 20 Mad. 97 

See Shipments . 5 B. B. B. 619 

■ agreement for — 

See Stamp Act, 1879, Sch. I, Art, 46. 

I. B. B. 14 Bom. 102 

See Stamp Act, 1879, Sch. II, Art. 2. 

I. B. B. 10 Mad. 27 
I. B. B. 15 Mad. 150 

by description— 

See Contract . I. B. B. 36 Calc. 736 

note or memorandum of — 

See Stamp Act, 1879, Sch. I, Art. 46. 

B B. B. 14 Bom. 102 

1. Appropriation to vendee — 

Passing of 'property to vendee — Bankruptcy of agents 
for purchase — Unpaid vendor — Stoppage in transit — • 
Termination of transit ■ — Goods landed in dock and 
held by dock authorities — Bom. Act VI of 1879 , ss. 
43, 62 — Port Trustees of Bombay — Bye-laws of Port 
Trust, rule 59. In August 1890 the plaintiffs, 
through B, A 6s Go., of Bombay, ordered from B, 
R & Co., in London, 100 bales of grey shirtings at 
Is. IOcZ. per piece f. o. b., November-December 
shipment. In order to carry out this order, B, R 
6s Go., purchased goods of the required description 
from D 6s Go., of Manchester. The heading of the 
invoice of the goods supplied by D 6s Co., contained 
these words : “ Proceeds to be remitted to B, R 6s 
Co., London, specifically for the protection of their 
acceptances of G 6s R D's draft against this or any 
•of these shipments,” and the letter addressed by 
D & Co. to B, R 6s Co. forwarding draft contained 
the following clause : “It is understood that the pro- 
ceeds of the goods are to be remitted to be held by 
you specifically for the protection of the enclosed 
bill, or any other of your acceptances of our drafts 
against such shipments, which please confirm. ” To 
this letter B, R 6s Co. replied : “ We confirm the 
arrangements between us as to the disposal of re- 
mittances and against the shipments.” The bales 
were duly marked with the plaintiffs’ mark by direc- 
tion of B, R 6s Co., and were to be delivered f. o, b. 
at Liverpool. D 6s Go. accordingly despatched the 
100 bales to Liverpool, and there B, R 6s Co. had 
them shipped in eight different vessels, viz., 13 bales 
in each of the four steamers Nubia, Clan Drummond , 
Inchulva, and Roumania, and 12 bales in each of the 
•ships Hispania, Men Hall, City of Edinburgh, and 
If istow Hall. The 100 bales were consigned to Bom- 
bay by B, R 6s Co. in their own name, the bills of 
lading being made out to “ their order or to his or 
■their assigns.” B, ft S Co. paid the freight at I iver- 
pool and effected insurance on the plaintiffs’ behalf. 
All the shipments were made before the 1st Decem- 
ber 1890, except the 1.2 bales by the Widow Hall 


SABE OE GOODS— could. 

which were shipped on that day. On the several 
shipments being affected, B, R 6s Co., accepted bills 
of D 6s Co., payable three months after date. The 
bills of lading of the bales shipped in the Nubia, 
Clan Drummond, and Hispania were endorsed in 
blank by B,R 6s Co., and sent by post to B, A 6s Co., 
of Bombay. The Nubia arrived at Bombay in 
November, and the plaintiffs received the 13 bales 
shipped by her, B, A 6s Co. having endorsed the 
bill of lading to the plaintiffs. No specific pay- 
ment was made by the plaintiffs in respect of these 
bales, but at that time they had a sum standing 
to their credit in the books of B, A 6s Co. The 
invoices of 25 more bales, viz., 13 bales ex Clan 
Drummond and 12 bales ex Hispania , arrived in 
Bombay later in November, and were handed to the 
plaintiffs. On the 1st December 1890 the plaintiffs 
paid 1125,000 to B, A 6s Co. Neither the Clan 
Drummond nor the Hispania had then arrived in 
Bombay. On the 4th December 1890 B, R 6s 
Co. suspended payment, and on that day a receiv- 
ing order was made vesting their assests in the 
first defendant, W ; and on the next day P was ap- 
pointed special manager of the estate under s. 12 
of the English Bankruptcy Act (Stat. 46 6s 47 Viet., 
c. 52). At that time the bills of lading for the re- 
maining 62 bales were still with B, R 6s Co., who 
then handed them over to P. On the same 5th 
December 1890 B, A 6b Go. suspended payment in 
Bombay. On the 13th December 1890 D 6s Co. 
telegraphed to their agents in Bombay, R, 8 6s Co., 
directing them to stop the goods in transit, including 
the 25 bales ex Clan Drummond and Hispania. On 
the 15th December R, 8 6s Co., on behalf of D 6s 
Co., gave notice to the agents of the Hispania to 
stop the 12 bales on board that vessel. Previously 
to that notice, however, the bales had been landed 
in the dock at Bombay.' They then gave the dock 
authorities notices, but at that time the ships’ agents 
had already given the plaintiffs a delivery order for 
the goods. On the same day, viz., 15th Decem- 
ber, R, S 6b Co. gave notice to the agents of the 
Clan Drummond to stop the 13 bales on board. 
These bales had not then been landed, and were then 
still on board. The other five steamers with the 
remaining 62 bales duly arrived in Bombay and 
went into dock. On the 22nd January 1891 the 
Roumania, the City of Edinburgh, and the Wistow 
Hall had landed all the bales which they had on 
board. The Eden Hall had landed 9 out of the 12 
which she had brought, leaving 3 still to be dis- 
charged, and the Inchulva had not landed any of 
her bales, the whole 13 being still on board. On 
that day (2nd January 1891) R. 8 6s Co., on behalf 
of D 6s Co., wrote to the several agents of the 
above steamers notices of stoppage in transit of the 
above bales, except in the case of the Wistow Hall, 
in respect of which no notice was sent. These 
notices was all delivered on the 3rd January 1891. 
Held, (i) on the evidence, that the payment of the 
££25,000 by the plaintiffs to B, A 6s Co. in Bombay 
was a payment for and on account of the 100 bales. 
In respect of transactions before bankruptcy, a 
payment to B, A 6s Co. was a payment to B, R 
6b Co ; but if that were not so, B, A 6a Go. were 
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SALE OF GOODS— contd. 

agents to receive payment, (ii) That on the goods 
being shipped at Liverpool, if not at an earlier date, 
the property in them passed from D & Co. to B, 
R & Co., and from the latter, by reason of the 
plaintiffs’ contract with R , R & Go., to the plaint- 
iffs, — B, R & Co. having, by holding the bills of 
lading, the constructive possessions of the goods 
and the legal right to their actual possession, and 
to retain the same until their price was paid by the 
plaintiffs with the charges, (iii) That the plaintiffs 
were entitled, as against the representatives of B, R 
& Co. and B, A & Co. in bankruptcy, to the bills of 
lading and the goods represented by them without 
further payment. R, S <1? Co., as agents of the Offi- 
cial Receiver, had not therefore the right to with 
hold the bills of Lading of any of these bales from the 
plaintiffs, (i /) On the evidence, that when D & Co. 
forwarded the goods to B, R & Co. at Liverpool, 
they really started the goods on their voyage to 
Bombay, and that the transit lasted until the bales 
were “ at home ” in Bombay. Until then the right 
of D & Co. to stop the goods in transit lasted, (v) 
That effectual notice on behalf of D <£ Co. to stop 
in transit was given in respect of the 13 bales ex 
Roumania by the notice sent by R, S & Co. on the 
15th December 1890. The general notice given on 
that day to the agents of the Roumania not only as 
to specific bales, but as to any other bales shipped 
on account of O and R D to B, A & Co., although 
indefinite, covered the shipment by the Roumania, 
and was given in time to prevent the bales on board 
that ship from reaching “ home.” (vi) That effectual 
notice by R, 3 & Co. on behalf of D & Co. to stop 
in transit was given in respect of the 13 bales ex 
Inchulva and the 3 bales (out of the 12) ex Eden Hall 
which were still on board and undischarged at the 
date of the notice of the 2nd January 1891. (vii) As 
to the 12 bales ex Hispania landed prior to the notice 
of the 15th December and as to the 12 bales ex City 
of Edinburgh and the 9 (out of the 12) ex Eden Hall 
landed before the notice of the 2nd January 1891, 
and as to the 12 ex Wistow Hall , in respect of which 
no notice at all was given, that the plaintiffs were 
entitled to them, (v ii) That the goods ceased to be 
in transit when landed in dock in Bombay. Ltlla- 

DHAR J AIR AM NaRRANJI V . WREFORD. 

I. L. R. 17 Bom. 62 

2. — Promissory note 

accepted by vendor for value of goods — Suit for the 
‘price of goods sold and delivered and not on the notes 
■ — Maintainability— Partnership — Promissory note 
signed by one of two partners for the price of goods 
purchased— Suithy vendor against both partners , based 
on the original contract — Liability of both partners. 
Plaintiffs had sold and delivered opium to defend- 
ants on different occasions, taking a promissory note 
at each sale for the value of the parcel sold. These 
promissory notes had been signed by one of two 
partners ; they were made payable on demand to 
plaintiffs or their order ; and they had not been 
neo-otiated. Plaintiffs now sued all the partners for 
the amount due, framing the suit as one for the 
price of goods sold and delivered, and not basing it 
on the notes. The partner who had not signed the 
notes contended that the suit did not He as framed. 


SALE OF GOODS — concld. 

and that it should have been brought on the notes, 
and not for the goods sold and delivered. Held, that 
plaintiffs were entitled to sue for the price of the 
goods sold and delivered, and that both of the part- 
ners were liable. Dargavarapu Sareapu v. Ram- 
pratapu (1901) . . I. It. R. 25 Mad. 580 

SALE-PROCEEDS. 

See Appeal — Execution of Decree — 
Parties to Suits. 

B. I*. R. Sup. Vol. 13; 927 

See Sale for Arrears of Rent — Sur- 
plus Proceeds of Sale. 

See Sale for Arrears of Revenue— 
Sale-proceeds. 

application of — 

See Mortgage — Sale of Mortgaged 
Property — Rights of Mortgagees. 

t L. R. 30 Gale. 953 

— distribution of— 

See Mortgage— Sale of Mortgaged 
Property — Rights of Mortgagees. 

I. L. R. 29 Calc. SOS 

See Sale in Execution of Decree— Dis- 
tribution of Sale-proceeds. 

— — - — suit for refund of — 

See Right of Suit — Sale in Execution 
of Decree . W. R. F. B. 180 
I. L. R. 12 All. 540 


suit to recover surplus — 

See Limitation Act, 1877, s. 10. 

I. L. R. 18 Calc. 234 

See Limitation Act 1877, Sch. II — 

Art. 29 I. L. R. 30 Calc. 440 

Art. 62 * I. L. R. 18 Calc. 234 

Art. 120 . I. L. R. 20 Calc, 51 
Art. 132 . * 5 C. W. H. 356 
Art. 145 I. L. R. 18 Calc. 234 

See Mortgage — Power of Sale. 

I. L, R. 16 Bom. 141 


right of Government to— 


See Pauper Suit — Suits. 

I. Ii, R. 1 All. 596 


— takingJo*ut>f Court— 

See Limitation Act, 1877, Art. 179- 
Step in aid of Execution — Suit and 
other Proceedings by Degree-hold- 
ers . . . 6 W. R. Mis. 49 

15 W. R. 182 
I. Xi. R. 6 All. 366 
I. L. R. 10 Calc. 549 
I. D. R. 17 Mad* 165 
I. L* R. 22 Bom* 340 
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SAXOS PROCLAMATION. 

See Execution . I. L. R. 33 Calc, 886 
See Sale in Execution of Decree — 
Irregularity. 

SALSETTE. 

. Law applicable in — Christian in - 

habitants of the Island of Salsette — Converts from 
Hinduism to Christianity — Succession to property 
before Succession Act — Primogeniture— -Hindu law , 
how far applicable — Manager of family — Mortgage 
by manager when binding on family property — Suit 
for redemption of mortgage — Sale in execution of 
decree — Purchaser , rights of— Power of Christian 
inhabitant of Salsette to make a will dealing with his 
share in ancestral property. The law of a conquered 
territory continues in force until altered by the 
Crown or the Legislature. The Island of Salsette 
was conquered from the Marathas by the British 
in 1774, and the law of succession for the Christian 
inhabitants of the island remained unaltered until 
the passing of the Indian Succession Act (X of 
1865). Until that Act was passed, the law of pri- 
mogeniture was not in force among the Christian 
inhabitants of Salsette. In the absence of a widow 
and daughter, the sons took the property of their 
father in equal shares. Quaere : Whether they did 
so under the Hindu law or the Portuguese law, or 
by force of usage existing among them. A mort- 
gage of certain property was made in 1875 by the 
eldest of three brothers P, M , and E, who were 
Christian inhabitants of the Island of Salsette. 
They had inherited the property from their father, 
who died in 1840. The family had originally been 
a Hindu family, but had been converted to Chris- 
tianity. E died in 1876, and M died in 1883, 
bequeathing his interest in the property to his 
nephew, the plaintiff, who was P's son. In that 
year (1883) the mortgagee sued P alone upon 
the mortgage and obtained a decree which he 
afterwards assigned to the defendant, who sold the 
mortgaged property in execution of the decree, 
and at the sale purchased the property himself. 
The plaintiff now sued to redeem the property, 
and the question arose (1) whether, under the law 
applicable to Christian inhabitants of Salsette, 
the eldest brother P had succeeded on the father’s 
death to the whole of the family property, and (2) 
if not, then to what extent the mortgage in question 
bound the property of the family. Held, (i) that 
the law of primogeniture prior to the passing of the 
Indian Succession Act (X of 1865) did not exist 
among the Christian inhabitants of Salsette, and 
that P, although eldest son, had not succeeded to the 
whole of the family property. He and his brothers 
took equal shares in the property of their father, 
(ii) That the mortgage by P had been authorized by 
the family and was for family purposes, and was 
binding upon the family property. Although P 
and his brothers could not be regarded as co-par- 
ceners under Hindu law, yet, having regard to the 
fact that they were descendants of converts from 
Hinduism, among whom Hindu usages largely pre- 
vailed, the question should be treated in much, the 
same way as if; -the family was still a Hindu family, 
and the Court! Would not require the same direct 


SALSETTE — concld. 

proof of the manager’s authority to mortgage as it 
would in the case of an English manager under 
similar circumstances, (iii) That the plaintiff was 
not entitled to redeem. What was intended to be 
sold at the sale held in execution of the decree 
upon the mortgage was the whole interest in the 
mortgaged property. The defendant purchased 
that interest, subject to the right of the plaintiff to 
show that his share derived from M was not bound 
by the mortgage, and he had failed to do so. M's 
share as well as P's had passed by the sale, (iv) A 
member of the Christian community of the Island 
of Salsette is entitled to deal with his share in 
ancestral property by will Jalbhai Ardeshir 
Shet v. Manqel . . I L. R. 19 Rom. 680 

SALT. 

See Salt Acts and Regulations. 


position of peon of Salt Depart- 
ment — 

See Public Servant. 

I. L. R. 28 Calc. 344 
search for contraband— 


See Escape from Custody. 

I. L. R. 19 Mad. 810 

SALT ACT. 

See Salt Acts and Regulations. 

— — — — — breach of— 

See Sentence — Imprisonment — Impri- 
sonment in Default of Fine. 

I. L. R. 4 Mad. 335, 335 note 
5 Bom, Cr. 01 

SALT ACT (XII OP 1882). 

s. 11 — Limitation prescribed for charg- 
ing with offence — Fraud in concealing date of offence. 
The provisions of s. 18 of the Limitation Act of 
1877 do not apply to criminal cases, and the 
peremptory terms of s. 11 of the Indian Salt Act 
(XII of 1882) are not affected by that section. 
Queen-Empress v. Nageshappa Pai 

I. L. R. 20 Bom. 543 
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I. BENGAL. 


1 . 


Beng. Reg . ; X of 1819, a./ :,80' ; 


-Possession of salt — Arrangement by Government . 
The absence of a protective document makes salt 
contraband. But where the Government has made 
such an arrangement with a particular party as 
places him in possession of a large quantity of salt, 
the element and condition which give a Salt officer 
the. jurisdiction to seize salt in the absence of a pro- 
tective document are wanting. Koqmarnarain 
Roy v. Superintendent of Salt Chowkey, J ui> 
lessur ..... 1 'Hay 247 
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-BADT, ACTS A3ND BEG-XTE ATI03N S RE- 
LATING TO — contd. 

1. BENGAL — contd. 

2. B eng. Act VII of 1804, 

•ss. 12 and 16 — Confiscation of salt found without 
roivana or pass — Intention to sell. If salt exceed- 
ing five seers is found within the limits prescribed 
hv s. 12 of Bengal Act VII of 1864, unprotected by 
a 'rowana or pass, the salt is contraband and liable 
to seizure, and the parties transporting it are pun- 
ishable under s. 16. It matters not whether any 
attempt or intention to sell is proved or not. 
•Queen v. Qeatulla . . 6 B. L. R. 381 

s.c. Government of Bengal v. Akatoollah 

15 W. B Or. 21 

3. „ s. 16 — Rowana, endorsement of , 

by police or customs officers. A rowana as defined 
by Bengal Act VII of 1864 is complete on the face 
of it without any certificate by way of endorse- 
ment signed by the Superintendent shoving that 
the endorsement made by the preventive officers 
of customs has been examined by him. S. 1 6 of Act 
VII only gives power to fine when the salt is not 
specified in a rowana. In the matter of the petition 
-of Kishory Mohun Pramanick . 23 W. B. Or. 6 

4. — Salt carried partly 

by land and partly by water. Where a person who 
had taken a quantity of salt under a rowana for 
transit from Calcutta to his golah, part of the jour- 
ney to be performed by water and part by land, con- 
veyed a portion of it to his golah where the rowana 
was, and was conveying the rest in two separate 
batches by land? it was held that he could not be 
convicted under Bengal Act VII of 1864, s. 16. 
•Queen v. Chundee Churn Dass 22 W. B. Or. 71 

5. ■ — ss. 16 and 18 — Possession of 

contraband salt. In a case of conviction under 
s. 16, Bengal Act VII of 1864, for having in pos- 
session contraband salt, the Sessions Judge re- 
commended that it should he set aside on the ground 
that the salt had already reached its destination, 
and was not en route ; s. 18 consequently not ap- 
plying. The High Court set aside the conviction 
accordingly. Queen v. Chundro Mohun Bhooya 

22 W. B. Or. 82 

6. ss. 10 and 21 — Possession and 

sale of salt. A was convicted under s. 16, Bengal 
Act VII of 1864, and B under s. 21 of the same 
Act ; the former with having had in his posses- 
sion salt not covered by a rowana, and the latter 
with having sold to A the said salt. Held, that the 
•conviction of A under s. 16 was illegal, the salt in 
his possession having been a portion of salt for 
which B had taken out a rowana, but that the con- 
viction of B under s. 21 was proper, as he had failed 
to certify the salt sold by him to A on the back 
of the rowana. In the matter of the petition of 
Bhagbut Dey , . . 18 W. B. Cr, 84 

7. s. 17 — Infliction of penalty on 

owner and servant In a case of conviction, under 
Act VII of 1864, of having in possession contraband 
salt, the penalty cannot be inflicted on the owner 
of the salt and also on the servant or gomashta of 


SALT, ACTS AND REGULATIONS be- 
EATING TO — contd. 

1. B EN GAL — conoid. 

the owner who has the salt in his possession, as 
the possession of the latter is the possession of the 
former. In the matter of the petition of Gungadhur 
Sahoo . . . . 22 W. B. Cr. 9 

8. s. 18 — Confiscation of salt — Power 

of releasing from confiscation. By s. 18, Bengal 
Act VII of 1864, salt, not being conveyed by the 
route and to the place prescribed in the rowana, 
becomes absolutely confiscated. The power of 
releasing any such salt is vested in the Board of 
Revenue under s. 39 and not in the Magistrate. 
Queen v. Boidonath . . 7 W. B. Cr. 48 

9. Conviction of both 

principal and agent. The High Court in this case up- 
held the conviction by the Magistrate, under Bengal 
Act VII of 1864, s. 18, both of the owner of con- 
traband salt and of his agent who was transporting 
the salt, and declined to direct the Magistrate to 
pass sentence on the manjees of the boat in which 
the salt was being transported when seized, their 
boat having been already confiscated by the Magis- 
trate. Queen v. Modun Mohun Pal Chowdhry 

23 W. B. Cr. 7 

2. MADRAS. 

1. — — Act XVII of 1840 — Posses- 
sion of salt-earth. Being in possession of salt-earth, 

' from which salt may be manufactured, with the 
object of making salt, is an offence under the salt 
laws. Anonymous . . 4 Mad. Ap 53 

2. Mad. Beg. I of 1805, s. 18 

— “ Spontaneous salt” possession of — Salt Excise 
Act , 1871 . “ Spontaneous salt ’* is salt which, pro- 

duced naturally, requires no process of manufacture 
to render it suitable for human consumption. To 
; collect spontaneous salt for domestic consumption, 
or to he found in possession of it for that purpose, 
or to be found in the act of conveying it home from 
J the place in which it is collected, are not, per se 9 acts 
prohibited by Regulation I of 1805, s. 18. Semble ; 
In districts to which the Salt Excise Act, 1871, is 
extended, to obtain or to be found in possession of 
Spontaneous salt under circumstances which show 
an intention to evade payment of the excise is an 
| offence. ■ Anonymous . ; ' ; 1. E/ Bt S Mad. !? 

3. - — Salt-earth , collec- 

tion of or possession of. The collecting of salt- 

i earth from salt-swamps, or the being in possession of 
! salt-earth for the purpose of making salt, is not an 
I offence within the meaning of s. 18 of Madras Regu- 
lation I of 1805. Reg. v. Pyla Atchi 

I. Xi* B, 1 Mad. 278 

i 4 , — Mad. Act I of 1882, s. 26— 

! Possession of salt-earth. The possession of earth 
! impregnated with salt, not being a natural saline 

■ efflorescence or deposit, is no offence under s. 26 
: of the Salt Laws Amendment Act, 1882 (Madras), 

■ Queen v. Thunji . . I. L. B. 7 MwifWty,- 
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DATING TO — contd. 

2. MADRAS — conoid. 

5. — — - el. 3, s. 27 (e) — Salt imported 

from foreign State , contraband. S. 26 of the Salt 
Laws Amendment Act (Madras Act I of 1882) makes 
it penal to import salt by any route not legally 
sanctioned for that purpose, and cilso to possess 
salt known to have been imported in contraven- 
tion of the salt laws; and s. 27 of the said Act 
authorizes, inter alia , the Governor in Council to 
make rules for regulating the import of salt by 
land. No such rules having been passed in 1884, P 
was convicted of being in possession of salt known 
to have been manufactured in, and imported from, 
the Native State of Pudukottai. Held , that the 
v conviction was right. Queen-Empress v. Podia- 
thal . . . . 1. 1*. R. 8 Mad. 342 

3. BOMBAY. 

1. _ Acts XXVII of 1837 and 

XXXI of 1850 —Maxim “ Omnia pmsumuntur 
contra spoliatorem ”■ — Salt thrown overboard to avoid 
measurement — -Salt removed in excess of permit. 
Applying the maxim “ Omnia prcesumuntur contra 
spoliatorem the High Court held that, where a 
vessel was seized on suspicion of having a greater 
quantity of salt on board than was allowed by its 
permit, and immediately afterwards a number of 
men boarded the boat, and with the assistance of 
the agent of the owner threw a considerable quantity 
of salt overboard, a presumption arose that there 
was an excess of salt on board at the time of the sei- 
zure beyond the amount allowed by the permit. 
Where under a permit to pass a certain number of 
maunds of salt on which duty has been paid, an 
amount in excess of such number is removed, the 
whole of such salt must be considered as removed 
contrary to the provisions of the Salt Acts (Act 
XXVII of 1837 and Act XXXI of 1850) ; and the 
whole of such salt, and not merely the excess, is 
under these Acts liable to confiscation. Framji 
Hormasji v. Commissioner of Customs 

7 Bom/A. C. 89 

2. — — Removal of salt — 

Property in salt naturally formed — Theft. Dis- 
honest removal of salt naturally formed in a creek, 
which was under the supervision of an officer belong- 
ing to the Customs Department, constitutes theft, 
the salt having been legally appropriated by such 
officer. {Per Bayley and West, JJ.) But remov- 
al for one’s own use from a creek, of such salt not 
legally appropriated, constitutes no offence either 
under the Penal Code or Act XXXI of 1850 or 
XXVII of 1837, though under s. 7 of the latter Act 
made applicable by s. 8 of the former, the salt 
removed becomes liable to detention. ( Per Lloyd 
an<| Kjbmrall, JJ.) Beg. v. Mansang Bhavsang 

10 Bom. 74 

S ; — — — f Bom. Act VII of 1878— Ac* 
XVI 1 1 of 1877— Duty paid under former Act — 
Effect of new A ct by which duly increased coming into 
operation before removal of salt — Increased duty paid 
under protest — Suit to recover excess ■ ' Set-off — Excise 


SALT, ACTS AND REGULATIONS RE- 
LATING TO — contd. 

3. BOMBAY — contd. 

duty — Customs. Prior to the 28th December 1S77, 
the excise duty on salt manufactured in Bombay 
was R 1-13-0 per maund, and the Act which regulated 
the importation and transport of salt in the Presi- 
dency of Bombay was the Bombay Salt Act (VII of 
1873). The plaintiffs, who were salt merchants, 
were desirous of exporting salt from the salt-works, 
at Uran and Panvel, and accordingly, under the 
provisions of Act VII of 1873, made four several 
applications in writing to the Assistant Collector 
of Salt Revenue for the necessary permits on the 
following dates, viz., 27th November 1877, 17th 
December 1877, 17th December 1877, and 24th 
December 1877. Each application stated the 
amount of salt which it was proposed to export, and 
at the time of sending in such applications the duty 
payable in respect of the amount of salt therein men- 
tioned was paid. Receipts for the duty so paid 
were given to the plaintiffs, and all four applications, 
were duly registered before the 28th December 1877. 
The salt comprised in the first three applications 
amounted in all to maunds 20,972, and the whole 
of this quantity, with the exception of maunds 2,748 
had been removed by the plaintiffs before the 28th 
December 1877, but at that elate no part of the salt 
which was the subject-matter of the last application. 
(24th December 1877), and which consisted of 
maunds 10,483, had yet been removed. On the 
28th December 1S77 Act XVIII of 1877 came into 
force, by which Act the excise duty on salt manu- 
factured in Bombay was raised from R 1-13-0 to 
R2-8-0 per maund, and on that day the sarkarkun 
refused to allow the plaintiffs to remove the balance 
of the first three lots {viz., 2,748 maunds) or the last 
lot of maunds 10,483, unless an additional duty, at 
the rate of eleven annas per maund, was paid in 
respect thereof, alleging that the same was leviable 
under Act XVIII of 1877. The plaintiffs paid under 
protest the additional duty demanded, amounting to 
R9, 096-5-0, and exported the salt to British Malabar 
having previously obtained certificates from the 
Collector that excise duty, at the full rate of R2-S-0 
per maund, had been paid upon the said salt. On 
production of these certificates at the ports of 
British Malabar, the salt was admitted free of cus- 
toms duty. The plaintiffs subsequently brought 
this suit to recover the said sum of :R9, 090-5-0, to- 
1 gether with a sum of R 1,000 damages alleged to have 
been sustained by reason of the delay in removing 
the salt caused by the conduct of the sarkarkun. 
The plaintiffs contended that, having paid the duty 
in respect of the salt comprised in the four applica- 
tions and the said duty having been received by the 
Collector before Act XVIII came into force, they 
were not liable to pay any further duty, and that 
Act XVIII of 1877 did not apply to the said salt. 
The defendant contended that the additional duty 
was rightly levied on the salt, and further claimed 
to set off against the plaintiff’s claims the sum of 
R9,050)-5-0 which the plaintiffs would have been 
obliged to pay in importing the salt into British Mala- 
bar if they had not already paid it to the authorities 
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LATENT* TO — conoid. 

3. BOMBAY — concld. 

in Bombay, but from payment of which they had 
been exempted on production of the certificates 
abovemen tioned. Held, that on the 28th December 
1877 the plaintiffs had acquired the right to remove 
the salt, whenever they might think proper, by sim- 
ply complying with the usual forms required by Act 
VII of 1873, and that Act XVIII of 1877 did not 
operate retrospectively so as to destroy that right 
and to impose on the plaintiffs a heavier burden as a 
condition of their removing the salt. Held, also, 
however, that, as the salt was allowed to pass into 
British Malabar on the strength of its having already 
paid the duty of R2-8-0 per maund at Bombay, the 
sum of R9,096-5-0 must be deemed to have been 
appropriated by the plaintiffs to the payment of the 
customs duty payable on the importation of the salt 
into the ports of British Malabar, and was therefore 
no longer recoverable from the defendant. The 
plaintiffs, by applying to the Collector of Customs 
at Bombay for certificates that the duty had been 
paid, by presenting them at the Malabar ports, and 
claiming, in virtue of such certificates, that the salt 
should be admitted free of customs duty, virtually 
appropriated the R9, 096-5-0 excise duty (which re- 
mained in the hands of the customs authorities as 
money had and received to the use of the plaintiff) 
to the payment of the enhanced customs duties at 
such ports. Brito v. Secretary of State foe 
India . . . I. L. B. 6 Bom. 251 

4 , — Bom. Act II of 1890, ss. 11, 

47 — Salt pans — Lease under a license from Col- 
lector — Lessee not to sublet without Collector's per- 
mission — Sub-lease by the lessee ivithout such permis- 
sion — Deposit by sub -lessee with lessee — Illegal con- 
tract— -Suit by sub-lessee to recover deposit cannot lie. 

Y obtained from Government a lease of certain j 
salt pans to manufacture salt under a license. One j 
of the conditions of the lease was that the lessee ! 
should not sublet the salt pans without the written ; 
permission of the Collector. Without any such 
permission, however, Y sublet the pans to R 
who, as a security for the performance of the con- 
ditions of the sub-lease, deposited a sum of R 1,000 
with 7. The sub -lease was acted upon and on the 
expiration of its term R brought a suit for the 
recovery of the deposit from the representative of I 
Y, the latter denied R's right to recover the deposit j 
on the ground that it formed a consideration for 
an agreement which, having been forbidden by 
law, was illegal. Held, dismissing the suit, that the 
defendant’s plea should prevail. The real object 
; and the necessary effect of the sub-lease was to 
enable the plaintiff to manufacture salt without a 
license in the guise of a sub -lease although that was 
forbidden by law and by the terms of the license. 
Ismalji Yusufalli v . Raghunath Lachiram 
(1909) . . . I. L. R. 33 Bom. 638 

SALT-PANS, LEASE OE. 

See Stamp Act, Sch. II, Art. 13. 

I.L.R.18 Bom. 548 
I. L. R. 33 Bom. 838 


SALTPETRE. 

exclusive right to take — 

See Bettiah Raj . 13 C. W. N. 454 

* — Monopoly — Manufacture — Regula m 

tion IV of 1814 — Effect on the monopoly. The 
abolition of the monopoly of the East India 
Company to the manufacture of saltpetre by 
Regulation IV of 1814 was not intended to affect 
the right of a purchaser of the monopoly to realize 
his dues either in the shape of royalty from the 
manufacturers or himself to manufacture saltpetre 
to the exclusion of all other persons or proprietors 
of land in the nimahsayar mahal. The right to grant 
license and realise royalty would not be inconsistent 
with the abolition of a monopoly . Golab Chand 
v . Janki Koer (1908) . I. L. R. 36 Calc. 267 

SALVAGE. 

See Co -sharers — General Rights in 
Joint Property. 

I. L. R. 14 All. 273 

consolidation of claims for — 

See Practice — Civil Cases — Admiralty 
Court . I. L. L. 22 Calc. 511 
3 C. W. N. 87 

- — lien for — 

See Jurisdiction I. L„ R. 31 Calc. 667 
£ee Lien . G I. L. R. 2 Calc, 58 

See Official Assignee. 

I. L. R. 31 Calc. 687 

See Small Cause Court, Mofussil — Ju- 
risdiction — Salvage . 9 W. R. 252 

1. Principles of salvage lien — 

Right to salvage. A claim to salvage is founded 
on a principle of equity which the Courts of British 
India are bound to recognize It accrues irrespec- 
tively of the circumstance that the rescue is from a. 
danger incurred on inland waters, or of the circum- 
stance that a portion of the services may be rendered 
from the shore. A boat laden with indigo seed left 
Permit Ghat, about three miles above the pontoon 
bridge over the Ganges at Cawnpore, on the morning 
of the 6th of August. While the boatmen were- 
endeavouring to cross the stream, the boat struck 
the bridge at a point where the current was running: 
with a velocity of 530 feet per minute. The boat 
came athwart two of the pontoons, and by the pres- 
sure of the stream canted over on its side. Prom 1 
this cause, and also from the strain and other inju- 
ries, it began to take in water. Had it been allowed 
to remain in this position, the bridge must have 
broken from its moorings, or, more probably still 
the boat and cargo would have been submerged., 
The persons in charge of the bridge might have at. 
once obviated all danger to the bridge by submerg- 
ing the boat. They took measures to relieve the- 
strain on the bridge and to remove the cargo. It 
was impossible to remove the boat until the whole 
of the cargo had been discharged. This was done, 
and the boat was towed to a place of safety, and the 
cargo was removed and stored in a warehouse^. 
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Held , that a right to salvage accrued. Persons in 
these provinces, to whom a right of salvage has 
•accrued, are entitled to retain the property saved 
until a reasonable sum has been paid or tendered to 
them in satisfaction of their claim. Gilmore v. 
Rose . . . . . 6 NT. W. 311 

2. — — Services entitling vessel to 

salvage — Towage. Where a ship is in a condition 
of actual peril, and the service of a tug are sought 
for and directed to the purpose of releasing her from 
that condition, such services are salvage services. 
But where there is nothing in those services as 
regards risk or exertion or other conduct of the 
•salvors to make them differ from ordinary towage 
•■services, their reward should be estimated as for 
towage with salvage liberality. In the matter of 
the u Alabama ” . .2 Ind. Jur. Itf. S. 139 

3. __ Towage — Extra- 

ordinary towage — Claim of master and crew — 
Award — Apportionment. The S. S. C, while em- 
ployed as a Government transport to convey troops 
and stores from Bombay to Egypt, broke her screw 
shaft and became disabled. While in that condition, 
the S. S. H B met her and towed her back to Bom- 
bay, the voyage occupying eleven days. The owners 
•of the S.S. V C settled the claim of the owners of 
the S.S. H B for R37,500, but refused to recognize 
any separate claim to remuneration to the plaintiffs, 
the master and crew of the S.S. II B. Held , that 
the services rendered were, under all the circum- 
stances of the case, salvage and not merely towage 
services, and that R 10,000 was a fair remuneration, 
for the master and crew of the salving vessel to be 
apportioned, R4,000 to the master, the rest to the 
crew according to their ratings. The plaintiffs were 
entitled also to one thirty-second part of the freight, 
if any, which might be recovered by the S.S. C 
under her charter party with the Indian Govern- 
ment. If towage leads to the rescue of a vessel 
in actual danger, or in reasonable apprehension of 
danger, the services should be remunerated as sal- 
vage. When the steam power of the salving vessel 
is the efficient cause of the salvage, the owners are 
•entitled to the larger share of the reward. This 
is especially the case where the master and crew 
•of the salving vessel incur no risk to life. But the 
reward of the latter ought nevertheless, in the in- 
terests of commerce and humanity alike, to be on a 
liberal scale. The rule no longer obtains which 
made the salvage reward proportionate to the value 
of the salved ship. The Courts are only bound to 
give such amount as is fit and proper with reference 
to all the circumstances of the case, including value. 
Baffin v. S.S, “ Chilka ” I. L. R. 7 Bom. 190 

Calculation of salvage 
award — Steamers. The Court is bound to con- 
sider the time, labour, skill, enterprise, and risk of 
the salvors, as well as the value of the property 
engaged in the service ; and also the degree of danger 
from which the property is rescued, and the value of 
the property so rescued. Steamboats are entitled to 

of the promptness with whieh they are "enabled 


SALVAGE — contd. 

to render services in such cases. In the matter of 
the “Lady Jocelyn” . . 2 Mad. 355 

5. ■ Goods put on flat 

during squall. A dinghee laden with gilders valued 
at R 20,000 was being propelled across the river when 
a squall coming on and the dinghee being in some 
danger, the gilders were taken on board a flat for 
safety, and kept there till the squall subsided. Held, 
that the owners of the flat had no claim for salvage, 
and that R150 was a fair remuneration for services 
rendered. Uma Churn Chetty v. Gordon 

IHyde 212 

6. — — Arrest — Excessive 

hail — Costs — Salvage services — Amount of award in - 
creased on appeal. In an action of salvage in which 
a ship was arrested, and the bail asked for was 
found to be excessive, the Court (Pigot and Tre- 
velyan, JJ.) held that the promovents must pay 
the impugnants the costs occasioned by the bail 
required being excessive. George v. Gordon , L. JR. 
9 P. D. 461 , followed. In this case the Court in- 
creased the amount of salvage award from £1,500 
to £2,400, in consideration of the great risk incurred 
by the salvors in rescuing the ship and cargo, which 
were very valuable, from imminent destruction. In 
the matter of the Ship “ Champion” 

I. L. R. 17 Calc. 84 

7. - Amount of sal- 

vage awarded — Mode of estimating salvage services— 
Allocation of salvage amongst officers and crew — 
Bail — Costs. On the 1 3th August 1898 the S.S. 
Cashmere, being (as found by the Court) in a 
position of risk and hazard, which by a change in the 
weather might have at once become one of danger 
was in need of assistance which the Naseri afforded 
her. The services, however, rendered by the Naseri 
were not of an extraordinary or protracted 
character. The owners of the Naseri sued claiming 
R 1,00, 000 for salvage services, and the master and 
crew of the Naseri filed a second suit claiming 
R50,000. The defendant ship paid into Court 
R5,000 for the owners of the Naseri in the first suit 
and R2,257 for the crew in the second suit. The 
value of the S.S. Cashmere was R78,000, and 
that of the cargo on board was R56,51G. Held , 
that the amount paid into Court by the defendant 
ship was sufficient for the salvage services rendered. 
Held, also, that the cargo was liable in the same 
proportion. Principles regarding (a) salvage 
generally, (6) allocation of salvage amongst officers 
and crew, (c) costs, ( d ) bail discussed. Bombay 
and Persia Steam Navigation Co. v. S.S. 
“Cashmere” . . I. L. R. 24 Bom. 55 

8. — ~ ; — Serviceto a vessd 

in distress, though not in imminent danger — Inter- 
ruption of service by accident — Towage service con- 
vertible into salvage service ■ — Distinction between tow- 
age mid salvage service — The indicia of salvage ser- 
vice — Costs— Practice of the Court in giving costs. 
Any service rendered to a vessel in a state of peril 
or risk or otherwise in distress, which contributes, 
in some degree to its ultimate safety, entitles the 
person rendering the service to salvage reward. It 
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is not necessary that the distress should be ac- 
tual or immediate , or that the danger should be 
imminent and absolute. It will be sufficient if, at 
the time the assistance is rendered, the vessel has 
encountered any damage or misfortune which might 
possibly expose her to destruction, if the services 
were not rendered. Services rendered to a ship 
which is in a normal condition, and has received no 
injury and needs nothing more than expedition or 
acceleration of progress, will be treated as mere 
towage ; it is otherwise in the case of a vessel which 
is in a disabled condition or has received substan- 
tial injury. In considering the question whether 
the service was of the nature of salvage service, 
the risks of navigation, the difficulty under which 
it was performed, and the danger in performing 
it have all to be taken into consideration. . An 
ordinary towage service may, in consequence of 
supervenient danger, be converted into salvage 
service ; but the right to salvage may be wholly or 
partially forfeited by improper abandonment or by 
wilful misconduct or gross negligence on the part of 
the salvors. The mere fact that the service was 
interrupted by accident or some like cause, if it has 
been productive of benefit to the owners of the 
vessels, will not disentitle the salvors from their 
reward. In assessing the award the Court will 
take into consideration, not only danger and 
difficulties to which the salvor was exposed, but 
also the skill with which the work was performed. 
The shortness of service may often be taken as 
showing extraordinary skill and labour. When 
two separate salvage actions are consolidated 
at the instance of the common impugnant, and no 
order is made giving the conduct of both to one 
plaintiff, the promovents are entitled to separate 
costs. Practice of the Court followed, and costs 
given on the ordinary scale provided for in the rules 
under the Civil Procedure Code, and not under the 
schedule relating to Vice -Admiralty actions. In 
the matter of the Steamship <c Drachenfels. ” 

“ Retriever ” v. “ Drachenfels.” “ Hughli ” 
v. “Drachenfels ” . 1. 1*. B. 27 Calc, 860 

9. * — — - Compensation for 

rescuing vessel— Ingredients — Mode of assessing re- 
ward. Salvage is not always a mere compensation 
for work and labour. The interests of commerce, 
the benefit and security of navigation and the lives 
of the seamen render it proper to estimate a salvage ; 
reward upon a more enlarged and liberal scale. The 
ingredients of a salvage service are enterprise in the 
salvors, the degree of danger and distress from 
which the property is rescued, the degree of labour 
and skill displayed and the value of the thing saved. 

In a claim for salvage it was shown that the salvors 
had not risked their lives, that the vessel saved had 
drifted with several men on board fourteen miles 
from harbour, where she had broken loose from her 
moorings, had no steering gear on board, and only 
one sail, which those on board {only two of whom 
were sailors) could not set, and the evidence showed 
that, but for the assistance rendered by the salvor 
the vessel would have drifted out to sea and in all 
probability would have foundered. It was shown 
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that a boat and some catamarans had been sent out 
by the ow-ier of the vessel, but the finding of the 
Court was that it was most doubtful if the vessel 
could have been brought back to harbour by the 
party thus sent out, and that the danger from which 
she -was rescued was very great, and that she was 
in imminent peril. The time occupied in the actual 
salving was about eight hours, but the salvors lost 
about a day in all ; the skill displayed was consider- 
able, and the value of the vessel salved was found to 
be R 10,000. Held, that plaintiffs were entitled 
to R2,000 for the salvage services they had ren- 
dered. Clan Line Steamers v . The B aloes ( 19041 
I. L. B. 27 Mad. 187 

SALVATION ABMY. 

obstruction of street by — 

See Madras Police Act, 1888, s. 71. 

I. Xj. B. 14 Mad. 223 

SAMAJ. 

See Brahmo Samaj. 

SAMBAKPtJR. 

Sde Jurisdiction of Civil Courts. 

I. Ii. B. 34 Calc. 636 ; 853 

See Proclamation. 

I. L. B. 35 Calc. 701 

SAMBAOTHA-ITXBITAYA PATBA. 

See Will, Validity of. 

I. L. B. 36 Calc. 149 

SAMPLES. 

See Damages — Suits for Damages — 
Breach of Contract. 

I. Ii. B. 29 Calc. 323 

See Warranty, Breach of. 

I. Ii. R. 29 Calc. 587 

SAIT AD. 

See Grant — Construction of Grants. 

1. 1«. B. 9 Bom. 561 
1. 1*. B. 12 Bom. 80 ; 534 ; 595 
I. Ii. B. 15 Bom. 222 ; 625 
Ii. B. 18 I. A. 22 
9 C. W. n , 1009 

See Hereditary Office. 

I. Xj, B. 16 Bom, 874 
Ii. B. 19 I. A. 39 

See Oudh Estates Act, 1869. 

I, 3 i B. 17 Calc. 311 ; ,444, 
Ii. B. 16 I. A. 183 
Ii. B. 17 I. A. 54 
I. Xu B. 26 Cate. 81; 879 

See Ownership, Presumption of. 

I. Xj. B. 15 Mad. 101 

Ii, B. 18 I. A. 149 

See Service Tenure. 

1. 1*. B. 14 Bom. 82 

See Settlement— Construction. 

I. L. B. 17 Bom. 40 
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See Settlement — Expiration of Set- 
tlement I. Ii. R. 4 Bom. 367 

endorsement on— 

See Registration Act, s. 17, cl. (b). 

I. Ii, R. 14 Bom. 472 

for collection of rents by go- 

mashta — 

See Stamp Act, 1862, Sch. A, cl. 43. 

1 B. L. B. F. B. 55 

— grant of— 

See Res Judicata— Estoppel by Judg- 

1 ment . . I. Ii. B. 17 Mad. 384 

L. B. 21 I. A. 93 

— - — — production of— 

See Bombay District Municipal Act, 
1873, s. 33 . I. Ii. B. 15 Bom. 516 

title under— 

See Oudh Estates Act, 1869. 

I. Is. B. 3 Calc, 645 

1. Construction of sanad— 

Mokuraru Semite: The word “ mokurari ” in a 
sanad does not necessarily import perpetuity. 
Government of Bengal v. Jafur Hossein Khan 

5 Moo. I. A. 467 

2. : . Istemrar sanad , 

effect of. The effect of the istemrar sanad is to as- 
certain and limit the demand of the Government for 
revenue and to recognize and confirm, subject to this 
the proprietary rights already in existence. Katama 
Natchiar v. Rajah of Shivagunga, 9 Moo. I. A. 539, 
distinguished. Cannammal Aiyar v. Vijaya 
Ragunanda Rungasamy Singapullxar 

8 Mad. 114 

8. __ Right to cut 

timber — Prescriptive title — Construction of grant 
In construing grants by former Governments, the 
rule of English law as to the construction of grants 
to the subject by the Crown is the correct rule to be 
applied by the Courts in India. Whore a sanad 
contained only the words “ The village of Manavali 
had been conferred on you as inam, to be enjoyed by 
you, your son, and grandson. The Government dues 
of the village, — viz., the koolbale koollkunoo {i.e., 
all taxes and assessments}, present taxes and future 
taxes, together with the house-tax, but exclusive of 
haks due to hakdars, shall continue to be debited 
from year to year, from the year next succeeding,” 
— it was held that the plaintiff’s sanad did not 
operate as an alienation of the soil of the villages, or 
confer on him a proprietary title in it, and therefore 
gave the plaintiff no right to the timber growing 
upon the soil. The owner of such sanad/having 
only a right in the revenues and none in the soil of a 
village, cannot by thirty years’ user become the pro- 
prietor of the timber. Vaman Janardan Jos hi v. 
Collector of Thana . 8 Bom. A. C. 191 

4. — : — — Grant of village 

by Government, existing rights how affected by. 
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The grant of a village by Government, whether 
native or British, is subject to all existing rights 
against Government, whether or not the deed of 
grant contains an exception or reservation of such 
rights. Government cannot, by alienating its own 
rights in a village, albeit that the sanad purports bo 
grant the village as a whole, extinguish or affect any 
substantive right therein appertaining to third per- 
sons, or convey to the grantee any larger or better 
estate or interest than was vested in Government. 
Desai Himatsingji Joravarsingji v. Bhavabhai 
Kayabhai . . . I. Ij. B. 4 Bom. 643 

5. : — Grant by Gov- 

ernment— -Property in the soil. A sanad by the 
State purporting to grant a village in inam, a includ- 
ing the waters, the trees, the stones and quarries, 
the mines, and the hidden treasures, but excluding 
the hakdars and inamdars,” held to be a grant by 
the State of such proprietary right as it had in the 
soil of the village to the grantee. It is not open to 
the grantor to say that such words as the above 
mean nothing but land revenue. The saving of the 
rights of the hakdars and inamdars does not prevent 
the property in the soil, so far as it can be regarded 
as vested in Government, from passing to the 
grantee. Ravji Babayan Mandlik v. Dadaji 


Bapuji . . . I. Ij. B. X Bom. 523 

6. Office of bhoonyee 


in Cuttack — J agirdari right. Plaintiff’s ancestor 
held certain lands from Government under a settle- 
ment at a fixed rent of RIO- 13-0, but was subse- 
quently appointed bhoonyee with a remuneration of 
R6-8, recoverable by deduction from the rent, leav- 
ing only 6 annas and 4 pies payable to Government 
by way of rent. Held , that the sanad of appoint- 
ment to the office of bhoonyee created no jagirdari 
right, but that, on the contrary, the reservation of 
the rent of 6 annas 4 pies seemed to indicate that 
the tenancy remained, giving no right of exclusive 
occupancy to plaintiff as against defendant. Ohoi- 
tun Mohantee v. Bhikaree Mohantee 

1 1 W. R. 410 

7. — — - Nature of estate 

assigned — Prohibition of alienation. The zamindar 
in possession by a sanad conveyed to A as the head 
of a branch of the grantor’s family an estate, part of 
the zamindari, in lieu of maintenance to which 
A was entitled out of the zamindari, u to hold and 
enjoy possession from generation to generation,” 
subject to an allowance for maintenance to a certain 
class of the family described as “ lowahokans ” and 
“ motalokans ” (dependants and relations). 
heir afterwards alienated a part of the estate for a 
valuable consideration. Held , first, in the absence 
of evidence of any class of persons answering the 
description of " lowahokans ” and “ motalokans ” 
(which might have created a trust), that A took an 
absolute estate in the lands assigned to him ; and, 
secondly, that the limitation in the sanad u from 
generation to generation ” did not create such an 
. estate as to operate as a bar to alienation by sale. 
Nursingh Deb v. Roy Koylashnath 

9 Moo. I. A. 55 
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8. — — SC, a Hindu, 

granted a talukh to his sister, K, by a sanad in the 
following terms : “You are my sister ; I accordingly 
grant you as a talukh for your support the three 
villages, H, E, and K, belonging to my zamindari, 
with all rights appertaining thereto, at a tahut 
jumma of R361. Being in possession of the lands 
!and paying rent according to the tahut jumma, do 
you and the generations born of your womb succes- 
sively (santan sreni kreme) enjoy the same. No 
•other heir of yours shall have right or interest.” 
At the date of the sanad K had one child, a 
daughter, C. She had afterwards a son, who died 
in her lifetime without issue, but whose widow, 
by his permission, adopted, after his death, a son, 
C L. K held undisputed possession of the talukh, 
during her lifetime, and by her will devised it to 
<0, her daughter, and C L, her grandson by adop- 
tion, in equal moieties. On K's death, H. C 9 
•as heir of his father, S C, took possession of the 
talukh, whereupon C and C L claiming under 
the will of K , sued for possession. Held , by the 
Court of first instance, that C took an absolute 
•estate under the sanad on the death of her mother, 
K, but that having elected to take under her 
mother’s w T ili, and to admit the co-plaintiff C L 
to a half share in the estate, both plaintiffs were 
•entitled to maintain the action. Held, by the High 
Court, on appeal, that G, having been born before 
the date of the sanad, took under it a life -interest 
in the talukh, in succession to the life-interest of her 
mother ; but that, as the plaintiffs had not sued 
in respect of the life-interest, but claimed under the 
will of K, which she was incompetent to make, the 
■suit must be dismissed. The term “ son tan ” bears 
the wider and more general meaning of issue, and is 
not confined to make progeny. The true meaning of 
•of the words “ sreni kreme ” in a sanad, as gathered 
from the context, was held to be in “ succession ” in 
the sense of succession first of the mother, and then 
•of the children born of her womb. Held, by the Ju- 
dicial Committee of the Privy Council, that the ear- 
lier words of the sanau, when read together, were to 
be taken as conferring an absolute estate on K ; and 
that the effect of the concluding words “ no other 
heir of yours, etc.,” was to make the absolute estate 
before given defeasible in the event of a failure of 
issue living at the time of Eds death, in which event 
•the estate was to return to the donor and his heirs ; 
but as that event had not occurred, it followed that 
K took an estate which she could dispose of by will, 

"and consequently that the plaintiffs were entitled 
to succeed in their suit. Bhoobun Mohini Debia 
v. Hurrish Chunder Chowdhry 

X X. B. 4 Gale. 23 : 3 0. X. B, 339 
X. B. 5 1. A. 138 

Reversing the decision of the High Court on the 
whole effect and construction of the sanad in 
Hurish Chunder Chowdhry v. Chunder Monee 
'Debia ..... 24 W. B. 208 

9. — — Grant of Oudh 

talukh to Hindu widow and her heirs — Oudh Estates 
Act (I of 1869), ss. 8, 4 , 8, and s t 22, cl 11 — Sepa- 
rate property of Hindu widow , descent of . A sanad 
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of a talukh in Oudh which had been previously 
confiscated by Government was granted with full 
power of alienation to the widow of the last owner, 
a Hindu, and to her heirs for ever, her name being 
entered in the first and second lists under Act I of 
1869, s. 8, one condition of the grant being expressed 
to be that in the event of her dying intestate, or of 
any of her successors dying intestate, the estate 
should descend to the nearest male heir according 
to the rule of primogeniture. Held, in suits against 
the widow’s daughter, that the sanad conferred upon 
the widow and her heirs male the full proprietary 
right and title to the qstate, and not merely an estate 
for life with remainder to the male heirs of her hus- 
band in the event of her dying intestate without 
having alienated it in her lifetime. Held, also, as 
regards succession, that the limitation in the sanad 
was wholly superseded by Act I of 1869, and that 
the rights of the parties claiming by descent must 
be governed by s. 22 of that Act, the provisions of 
which are not controlled in any way by ss. 3 and 4 
thereof. Held, further, that under cL 11 of s. 22 the 
above talukh, which was the separate property of 
the widow, descended, in the absence of a proved 
custom of her tribe to the contrary, to her daughter 
in preference to the son of the daughter of a rival 
widow and the remote male heirs of her husband. 
Bru Indar Bahadur Singh v. Jankee Koer. 
Lal Shunker Bux v. Jankee Koer. Lad Seetla 
Bux v. Jankee Koer 

L.E.5LA.1; 1 C. X. B. 318 

10. . Impartiality of 

zamindari — Partition — Succession by widow. The 
owner of an impartible zamindari, which, though 
forming part of the family property, had by ancient 
custom been held and enjoyed by the eldest male 
member in the direct line, died leaving four sons and 
an infant grandson. A, by his eldest son who had 
predeceased him. During the minority of that 
grandson the four surviving sons executed a sanad 
which, after reciting certain arrangements made by 
their father, directed that “ the zamindari should be 
held by A , the son of the eldest son. A and we four 
also shall take in equal shares the inam lands. Until 
A attains his proper age, we all should jointly man- 
age the affairs of the said zamindari. After A attains 
his proper age the zamindari of the inam lands 
allotted to him should be delivered over to him, and 
each should confine himself to the share allotted 
to him.” Certain jewellery was also divided in 
similar manner. A died leaving a son, C, who 
died in 1865 without issue, but leaving a widow. 
Held, by the Privy Council (reversing the decision of 
the High Court of Madras), that the sanad amoun- 
ted to "an agreement by which the joint family was 
divided, and that on the death of C his widow 
was entitled to the zamindari. Periasami v. Peria- 
sami , L. R. 5 1. A. 61, cited. Vadrew Banganaya 
Kamma v . Vadrevu Bulli Ramaiya 

5 a X. B. 438 

H, - — — — Impartibility— 

“Heirs” In 1793 the ancient zamindari of Nuzvid, 
which descended to a single heir, having been before 
British rule a raj or principality held on the tenure 
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of military service, was resumed by the Government 
for arrears of revenue. In 1802 the Government 
formed two zamindaris out of it, and granted one of 
them, since called Nuzvid, to the second son of the 
rajas, under a “ sanad-j-milkiat istemrari,” which 
described the zamindari lands comprised in it as 
44 the six pergunnahs of Nuzvid in the Kondapalli 
Cirear.” The provisions of the sanad did not differ 
from those of an ordinary grant under the 
permanent settlement. On the question whether 
this zamindari was, or was not, subject to the 
same rule of impartibility as that to which the 
ancient and entire zamindari of Nuzvid had been 
subject before 1793 : — Held, that the six. pergun- 
nahs granted in 1802 were a new zamindari, subject 
only to the ordinary obligations imposed on zamin- 
daris in general ; and the word 44 heirs ” used in 
the sanad construed to mean heirs of the grantee 
according to the ordinary rules of inheritance of 
the Hindu law. The Hansapur case. Beer Pertab 
Sallee v. Rajender Pertab Sahee , 12 Moo. L A. 1 , 
distinguished. Venkata Rao v. Court of Wards 
L X. B. 2 Mad.p.28 

s.c. Venkata Nakasimha Appa Row v. Nae" 
ay ya Appa Row . . . 6 C. Ii. R. 153 

s.c. Venkata Narasimha Appa Row v. Nar- 
ayya Appa Row. Venkata Nakasimha Appa 
Row v. Court op Wards . X. R. 7 I. A. 38 

12. — — — — Impartibility — 

Mad. Reg . XXV of 1802. A zamindari, originally 
impartible, having become the property of the Gov- 
ernment, and having been granted by it to a zamin- 
dar, who, having been appointed by proclamation in 
1801 and having been put into possession, received 
a sanad in 1803 : — Held, that the zamindari retained 
the quality of impartibility. Also that this quality 
had not been transmuted into partibility either by 
the passing of the Regulation XXV of 1802 or by 
that law coupled with the issue of the sanad con- 
taining certain of its terms. Venkata Rao v. Court 
of Wards , I. L. R. 2 Mad. 128 (determining that 
the Nuzvid zamindari could not he identified with 
any estate existing before the sanad of 1802 put it 
on the same footing with ordinary zamindaris), dis- 
tinguished. Reference made to Beer Pertab Sahee 
v. Rajender Pertab Sahee , 12 Moo . 1. A. 1, as an 
authority for holding that a mode of acquisition 
which constitutes property as 44 self-acquired ” in 
the hands of a member of an undivided family, and 
thereby subjects it to rales of devolution and of 
disposition different- from those applicable to ances- 
tral property, does not thereby destroy its character 
of impartibility. Mhtttt Vaduganadha Tevar v. 
Dorasingha Tevar . I. X, R. 3 Mad. 290 

, X, R. 8 I. A. 99 

18. — — - - Impartibility— 

Hindu law of succession. Where an ancient polliem 
was converted into a zamindari with a permanent j 
assessment in 1803 by Government, and a sanad- 
i-milkiat istemrari (deed of permanent property) 
was granted to the zapaindar with the usual stipula- 
tions, reservations, and directions, concluding with 
the words, “ continuing to perform the above stipu- 
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j lations and to perform the duties of allegiance to the- 
British Government, its laws and regulations, you 
are hereby authorized and empowered to hold in 
perpetuity to your heirs, successors, and assigns at 
the permanent assessment therein named, the- 
zamindari of Siavagiri.” Held, that the Hindu law 
of succession was applicable, subject to such modi-f 
fixations as flowed from the impartible nature of 
the estate. Muttyan Chetti v. Sangili Vira 
Pandia Chinna Tamriar . I. X. R. 3 Mad. 370 

14. — r- : : -v--'" Rent-free sanad : 

— Purchaser at Government sale — Confirmation issued 
by Government. In 1775 a rent-free sanad was 
granted to M for having put down wild elephants , 
the consideration in future being to cultivate and 
keep up a body of men and take care of the raiyats. 
M died and a fresh sanad was, in 1786, granted to K 
and R, they being thought to be his heirs ; but in 
1807, M's true heirs having established their title, 
the Government gave them a fresh sanad in lieu of 
the one to K and R, reciting the circumstances. The 
zamindari in which these lands were situated was- 
settled in 1802, and was in 1850 sold for arrears of 
Government revenue. The appellant claimed to set 
aside the sanad of 1807, on the ground that Govern- 
ment had no right to give such a sanad, but he con- 
tended that, if it had, it could be set aside by a pur- 
chaser at a Government sale. Held, that the sanad 
was not a new grant, but a confirmation of the one 
made before the decennial settlement, and that 
Government was competent to give such confirma- 
tion. Lopez v. Maddan Thakgor 

5 R. X. R. 521 

s.c. Lopez v. Mhddtjn Mohun Thakoor 

13 Moo. I. A. 467 : 14 W. R. P. C. 11 

15. — ■ — Proof of lost sanad— Mirasi- 

dars — Proof of title— Evidence — Long possession . 
Mirasidars who had sanad s, but who have lost them , 
and those who never had them, may prove their 
title by other evidence, and long possession is a 
strong element in such proof, A sanad is not in- 
dispensable to the proof of mirasi tenure. A mirasx 
right or perpetuity of tenure, like other facts, may be 
proved by various means. Babaji v. Nabayan 

I. D, R. 3 Bom, 34G 

16. - — - Evidence — Beng. 

Reg. II of 1819 , s. 28— Beng. Reg. XIV of 1825 , 
s. 3 — Title. Where an alleged original sanad was 
lost, the Judicial Committee, in view of the strict 
nature of the proof required in cases of claim under 
ancient sanads by Regulations II of 1819, a. 28, and 
XIV of 1825, s. 3, and taking all the circumstances 
into consideration, refused to consider the title under 
it established. Forester v. Secretary of State 

12 B.. X, B. 120 ; 18 W«- R, 349 
X. B. I. A. Sup. VoX. 10- 

SA1NCTIOM*. 

See GiYib '■ Procedure ; Gode* 

9 a W. 151 

See Receiver . 9C. W. NT, 247 

See Sanction for Prosecution, 
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— of Board of Revenue— v to 

See Bombay Survey and Settlement g ee q 0] 

Act, 1865, s. 32. I. X,. E. 2 Bom, 110 IX 0 

See Partition — Form of Partition. 

2 H. W. 28 

See Partition— Miscellaneous Cases. 

5 B. X. B. 135 : 18 W. E. 881 c , T 

See Lej 

« ^ , See Na 

of Collector — 

See Madras Abkabi Act, s. 24. q p 

I. X. E. 26 Mad. 430 Trus 

of Court- SANCTION 

See Administration. i Applic a 

I. X. B. 32 Calc. 448 

9C.V.N. 239 

2 Where £ 

See Civil Procedure Code, 1882, s. 257A. ' 0THEI >. 

I. X. E. 27 Bom. 96 

^ _ 0 3. When S 

See Compromise— Compromise of Suits 

under Civil Procedure Code. -Wotice o 

16 W. E. P. C. 22 5. Nature, 

I. X. E. 3 Mad. 103 of San 

I. X. E. 9 Gale. 810 , V/vtxrvro ■ 

I. L. R. 13 Bom. 137 6 ' Po ™ 5 

J. X. E. 15 Bom. 594 7. Discreti 

I. X. E. 21 Mad, 91 8, Revocat 

I. X. E. 22 Mad. 378 ; 538 . 

I. X. B. 26 Bom. 109 9 ‘ Dxpiry 

13 C. W. H. 163 10. Fresh £ 

See Compromise — Construction, En- 11. Power 

forcing, Effect of, and setting Sanctl 

aside Deeds of Compromise. 12 Want o 

I. X. E. 6 Calc. 687 10 ' AT 

13. Non-cc 

See Insolvency Act (11 & 12 Yic., c. 

21 ^ s * 31 * ! See Ac 

I. X. B. 30 Bom. 515 | 06 AC 

I See Ac 

for sale of minor’s property— j 

See Guardians and Wards Act, 1890, 
s. 29 . . I. X. E. 31 All. 878 8ee M 

— to build — See Cu 

See Bengal Municipal Act (III of 1884), 49 

ss. 238 and 273 , 5 C. W. H. 42 See C: 

See Calcutta Municipal Consolidation qjt'nn 

Act (II of 1888), ss. 247, 250, 427. 

I. X. E. 30 Calc. 317 

See Ob 

€? (187: 

to build, given under misappre- 
hension, induced by applicant— See U 

See Calcutta Municipal Act (Beng. Act 
III of 1899), -ss. 449, 580 and 631. See U 

. ■ 7 a w, H. 853 

_ . to proceedings in lunacy — A n 


See Lunatic 


8 B. X. K. Ap. 50 


to sue— 

See Court of Wards Act (Bengal Act 
IX of 1879), s. 55. 

I. X. E. 16 Calc 89 
I. X. E. 17 Calc. 688 
X. E. 17 I. A. 5 
I. X. E. 27 Calc. 242 
See Leave to sue. 

See Nawab of Surat . 12 Bom. 156 
I. X. E. 12 Bom. 496 

See Right of Suit — Charities and 
Trusts. 

SANCTION FOR PROSECUTION. 

Col. 

1. Application for, and Grant of. 

Sanction 11526 

2. Where Sanction is necessary or 

otherwise . , . 11527 

3. When Sanction may be Granted 11535 

4. Notice of Sanction . . . 11537 

5. Nature, Form, and Sufficiency 

of Sanction . . . 11538 

6. Power to grano? Sanction. . 11549* 

7. Discretion in granting Sanction 11559 

8. Revocation of Sanction „ . 11564 

9. Expiry of Sanction . . . 11568 

10. Fresh Sanction . . 11569 

11. Power to question Grant of 

Sanction 11571 

12. Want of Sanction . . . 11572 

13. Non-compliance with Sanction 11573 

See Act Y of 1861, s. 4 (2). 

I. X. E. 27 All. 296 
See Act XXVII of 1870. 

6 B. X. E. Ap. 98 
15 W. E. Cr. 2 
See Administrator-General. 

I. X. R. 30 Calc. 927 
See Criminal Procedure Code, 1898, s. 

49 . . X X. E. 26 All. 1 

See Criminal Procedure Code, 1898, 
s. 195. 

See Criminal Procedure Code, ss. 195, 
439 . . I. X. E. 23 All. 244 

See Criminal Procedure Codes, s. 197 
(1872, s. 466) . X X. E. 2 Bom. 481 

See Criminal Procedure Code, s. 439. 

X X. E. 31 Calc. 81 L 

See Criminal Procedure Code, s. 476- 
7 C. W, H. 423 ; 795 
I. X. B. 31 Gale. 664 
13 C w W. H. 1038 
See District Judge, jurisdiction op* 
X X. B. 7 Mad. 314, 
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SANCTION FOB PROSECUTION— ccmfcZ. 
See False Charge . 5 C. W. N. 106 

See Joinder of Charges. 

I. it*. R. 25 Bom. 90 

See Limitation Act, 1S77, Sch. II, Art. 
178 I.Ii.R.10 All. 350 

See Magistrate, jurisdiction of — 
Reference by other Magistrates. 

I. L. R. 16 Mad. 461. 

See Malicious Prosecution. 

I. D. R. 9 All. 59 

See Penal Code, s. 206; 

I. L. R. 28 Calc. 217 

See Probate and Administration Act, 

s, 98 ,. . . 2 C.W. N. 597 

See Registration Act, 1877, s. 82. 

I. L. R 11 Calc. 566 
8 B. L. R. 423 : 17 W. R. Or. 39 
5 B. Ii. R Ap. 89 : 18 W. R. Cr. 15 
SJB. X». R. 423 note : 14 W. R. Cr. 74 
24 W. R. Cr. 1 

See Registration Act, 1877, s. 83 (1866, 
s. 95). 

4 B. X,. R. Ap. 69 •: 13 W. R. Cr. 21 
See Revision — Criminal Cases — Mis- 
cellaneous Cases. 

I. Ii. R. 20 Calc. 349 
I. R. 25 Ail. 126 
I. Ij. R. 26 Mad. 139 

See Sessions Judge, jurisdiction of. 

I. L. R. 16 Calc. 766 

See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

I. D. R. 3 All. 508 

- application for — 

See Practice — Criminal Cases — Ap- 
provers . I. Ii. R. 24 Calc. 492 


by G-overnment- 


See Criminal Procedure Code, 1898, 
s. 197 . . 13 C. W. N. 1062 


— during pendency of civil suit — 

See Criminal Procedure Code, s. 195. 

13 C. W. N. 398 

- — order for — 


v See- Appeal ; tn Criminal Cases — Act- 
Presidency Magistrates Act. 

I. Ii. R. 2 Calc. 466 

: ■■ . . 

See Letters Patent, High Court, cl. 15. 

I. It. R. 17 Mad. 105 

— order granting or refusing— 

See Appeal in Criminal Cases— Criminal 

■ ^ x., Ii. R. 15 AIL 01. 


SANCTION FOR PROSECUTION— contd, 

1. APPLICATION FOR, AND GRANT OF, 
SANCTION. 

1 . Court to which application 

should be made — Criminal Procedure Code , 
1869, s. 169. An application under s. 169 of 
the Criminal Procedure Code praying for sanction to 
institute a prosecution on a charge of perjury should, 
as a general rule, be first made to the Court before 
which the perjury is alleged to have been committed. 
In the matter of the 'petition of Rajah of Yen- 
katagiri 6 Mad. 92 

In the matter of the petition of Sheebpershad 
Chuckerbutty . . . 17 W. R. Cr. 46 

2. . — — _ Change of incum- 

bents of office of subordinate Magistrate. A subor- 
dinate Magistrate refused to grant sanction for a pro- 
secution under s. 169 of the Criminal Procedure 
Code, 1861, on the sole ground that the perjury was 
alleged to have been committed before his predeces- 
sor in office. Held, that the Subordinate Magistrate 
was wrong in his construction of the seetion. The 
Court before which the perjury is alleged to have 
been committed is to give the permission : the 
change of incumbent leaves it still the same Court. 
Anonymous . . . .7 Mad. Ap. 12 

3. — — Initiation of case needing 

sanction — Initiation by party and by Court — Cri- 
minal Procedure Code , 1861, ss. 170 , 171. In a case 
under s. 170, Criminal Procedure Code, 1861, the 
initiative was taken by the party interested, and the 
Court took no part in the matter except in the way 
of giving or refusing its sanction. S. 170 con- 
templated cases in which, the Court itself took the 
initiative, but it was not intended that the Court 
should proceed in the manner there described except 
when the propriety or necessity of doing so is unmis- 
takeable. In the matter of Koonj Beharee Ghur 

11 W. R. 171 


4. 


' Initiation by Court 


— Criminal Procedure Code, 1872, s . 468 — False 
charge — Penal Code, s. 211. There being nothing 
in the law requiring that sanction to prosecute under 
s. 211 of the Penal Code should only be granted 
upon application by a private prosecutor, a District 
Magistrate was competent, under s. 468 of the Code 
of Criminal Procedure, of his own motion to direct a 
prosecution where R complaint had been entertained 
and found to be false by a Magistrate subordinate to 
him. Jugut Mohini Dassi v. Madhu Sudhan 
Dutt . . . . . 10 a 3L. R. 4 

5. 


— - — — Initiation by 

Court — Criminal Procedure Code , 1872 , ss. 470, 
471. Thlte was a difference in the proceedings to be 
adopted, when a sanction was given under s. 470, 
arid the institution by the Court of its own motion 
of proceedings under s. 471. Gy an Chun dee Roy 
ml Peotaf Ohunder Doss 

R Ii. R. 7 Calc. 208;v8:a^:.3EfcLS$f 


6 . 


-Effect of grant of sanction 


-Criminal Procedure Code {Act X of 1882), ss. 19$ 
and 478 — Civil Court's power to proceed under s. 
$78 after sanction given to a private person — Dis- 
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SANCTION POR PRO SECUTI OB' — con id. 

1. APPLICATION FOR, AND GRANT OF, 
SAN CTI ON — concld. 

missal 'of a complaint by a private person, effect of. 
The granting of sanction to a private person under 
cl. (c) of s. 195 of the Code of Criminal Procedure 
(Act X of 1882) does not debar a Civil Court from 
proceeding under s. 478 ; nor can the dismissal by a 
Magistrate of a complaint made by a private person 
be held to be a bar, till set aside, to a proceeding 
under that section.*,* Queen-Empress v. Shankar 
I. X. R. 13 Bom. 384 

7. Practice in granting sanc- 

tion — -Criminal Procedure Code ( Act X of 1882), 
s. 195 — Pevisional power, exercise of, by High Court. 
When subordinate Courts grant sanction to prose- 
cute under s. 195 of the Criminal Procedure Code, 
it is incumbent on them so to frame the proceedings 
before them as to enable the High Court to satisfy 
itself from the record whether the application for 
sanction has been properly granted or not. A 
Magistrate, in disposing of a charge of theft, de- 
livered the following judgment : “ The charge of 
v theft of doors and windows is not proved at all 
against the accused. They are ac quitted. ” There 
was no further record of the proceedings. On an 
application to the High Court to revoke the sanc- 
tion : — Held, that the mere fact of the charge laid 
by the complainant not having been proved was not 
in itself sufficient ground for granting sanction to 
prosecute him under ss. 182 and 211 of the Penal 
Code, and as, beyond the judgment of the Magistrate, 
there was nothing on the record to show that there 
were sufficient grounds for granting the sanction, it 
should be revoked. Kedar Nath Das v. Mohesh 
Chunder Chuckerbutty . I. X. R, 16 Calc. 661 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE. 

1. ^ Prosecution of Municipal 
Corporation — Presidency Magistrates' Act (IV of 
1877), s. 39 — Public servant. A Municipal Cor- 
poration was not a public servant within the mean- 
ing of s. 39 of Act IV of 1877, and might therefore 
be prosecuted under the Penal Code without the 
preliminary sanction of the Government required by 
that section. Empress v. Municipal Corporation 
of the Town of Calcutta 

I. X. R. 3 Calc. 758 : 2 C. X. R. 520 

2. Prosecution of Judge — Sanc- 

tion of Government — Criminal Procedure Code, 1861, 
s. 167 . The sanction of Government is required 
for the prosecution of any Judge, if a complaint is 
made against him as Judge. Construction of s. 167 
of the Criminal Procedure Code, 1861. Anonymous 

6 Mad. Ap. 22 

S. -r — — . — -A — Criminal Pro- 
cedure Code, 1882 , s. 197 Sanction to prosecute 
Judge for words uttered on the bench. Where a 
Judge was charged with using defamatory language 
to a witness during the trial of a suit Held, that, 
under s. 197 of the Code of Criminal Procedure, the 
complaint could not be entertained by a Magistrate 

■ voL. v. 


S AMOTION- POR PROSECUTION* —contd. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

without sanction. In re Gulam Muhammad 
Sharif-ud-daulah . I. Xu R. 9 Mad. 439 

4. — Sanction to prose- 

cute a Judge — Criminal Procedure Code ( Act V of 
1898), s. 197. A pleader applied to the Chief Presi- 
dency Magistrate for sanction under s. 197 of the 
Criminal Procedure Code to prosecute an Honorary 
Magistrate for using insulting and defamatory lan- 
guage towards him in the course of the trial of a 
case, and sanction was refused. On application 
to the High Court : — Held, that no sanction under 
s. 197 of the Code is necessary, unless the Judge or 
public servant commits an offence in his judicial 
or official capacity. Peg. v. Parshram Keshav, 7 
Bom. H. C. Or. 61 ; Imperairix v. Lakshman Sakha - 
ram, 1. L. P. 2 Bom. 481 ; and In re Sreemanto 
Chatterjee, unreported, approved of. In re Ghulam 
Muhammad, I. L. P. 9 Mad. 439, dissented from. 
Nando Lal Basak v. Mitter 

I. X. R. 26 Calc. 868 
3 C. W. M. 538 

5. _ Offence committed in judi- 

cial proceeding — False evidence. No special 
sanction was needed for the prosecution of a person 
for giving false evidence in a judicial proceeding. 
Queen v. Ramaotar Panre . 25 W. R. Or. 5 

6. Criminal Procedure Code, 

1882, s. 195 — Abetment of offence — Penal Code, 
s. 109. Though sanction to prosecute is necessary 
in cases falling under the sections of the Penal Code 
set forth in s. 195, Criminal Procedure $ode, no such 
sanction is required previous to the prosecution of a 
person charged with the abetment of such offences. 
Queen-Empress v. Abdul Kadar Sheriff Saheb 

I. X. R. 20 Mad. 8 

7. Offence under s. 182, Penal 

Code — Charge and conviction under different section 
of Penal Code than that for which sanction was given. 
In a case in which a false charge was brought, a 
Magistrate gave the accused (A) permission under 
s. 169, Code o^Criminal Procedure, 1861, to prose- 
cute the complainant (B) of an offence under s. 211, 
Penal Code. The Magistrate tried the complaint 
of A as a complaint under s. 211, but he subsequent- 
ly framed a charge against B under s. 182, Penal 
Code, and punished him under that section. Held, 
with reference to s. 168, Code of Criminal Procedure, 
that the offences under ss. 182 and 211, Penal; 
Code, being offences under Ch. XIV of the Code of 
Criminal Procedure, the Magistrate was wrong 
in framing the charge under s. 182 without obtaining 
the previous sanction of the Criminal Court which 
heard the previous complaint of B. Rau Ooomar 
Kirthu Ojha 13 WV R. Or. 07 

8. Prosecution by 

private person — Criminal Procedure Code, 1882 , 
s. 195. A prosecution under s. 182 of. the Penal 
Code may be instituted by a private person, provid- 
ed that he first obtains the sanction of the public 
officer to whom the false information was given, or 

16 s 
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SANCTION FOB PROSECUTION — contd. 

%■ WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

of his official superior. Queen- Empress v. Radha 
Kishan, I. L. R. 5 All. 36 , overruled. Queen- 
Empress v. Jugal Kishore. I. 35. R. S All. 882 

9. Criminal Procedure Code 

(Act X of 1882), s. 195 — Presidency Magistrate , 
jurisdiction of — Penal Code (Act XLV of I860), 
ss. 116, 193 — Abetment — Instigating person to give 
false evidence, B, without having obtained sanction 
under s. 195 of the Criminal Procedure Code, charged 
C before the Chief Presidency Magistrate, with 
instigating her to give false evidence in a certain 
divorce suit in which C was co-respondent. Held, 
that the Chief Presidency Magistrate had no juris- 
diction to try the case without the sanction of the 
Court before which the divorce proceedings were 
pending, as the offence charged was alleged to have 
been committed in relation to those proceedings. 
Chandra Mohan Banerjee v. Balfour 

I. L. R. 26 Calc. 359 


10 . 


Offence under 


Penal Code ( Act XLV of 1860), s. 192 — Giving 
false evidence — Investigation by Police. No sanc- 
tion under s. 195 of the Criminal Procedure Code is 
necessary for taking cognizance of an offence under 
s. 198 of the Penal Code when the alleged false 
evidence is said to have been fabricated, not in 
relation to any proceeding pending in any Court, 
but in the course of an investigation by the, police 
into the matter of information received by them. 
Chandra Mohan Banerjee v. Balfour , I. L* R. 26 
Calc. 359, distinguished. Jagat Chandra Mozum- 
dar v* Queen-Empress . I. Xi. R. 26 Calc. 786 

3 C,W. 3ST. 491 

Xl. — Charge under s. 82 of Re- 

gistration Act (III of 187*7). It is not necessary 
that sanction should be given before instituting a 
charge under s. 82 of the Registration Act. Gori 
Nath v. Kuldip Singh . 1. R. 11 Calc. 566 

12, ; _ Criminal Procedure Code, 

s. 195 — Registration Act, s. 41 — Sanction of Regis- 
trar — Condition precedent to trial for forgery of will 
registered. A Sub-Registrar acting under s. 41 of 
the Registration Act, 1877, is a 44 Court 55 within the 
meaning of s. 195 of the Code of Criminal Procedure. 
His sanction therefore was held to be necessary 
under s. 195 before a Criminal Court could take 
cognizance of an offence committed before the Re- 
gistrar while so acting, hi re Venkata chala 
■ ■ . i; , . ' ' I. la. R. 10 Mad. 154 


■ 1 & 


-Police officer acting 


under s. 361 — Prosecution for giving false evidence 
to a police# officer. A police constable taking clown 
a statement under s. 161 of the Criminal Procedure 
•Codecs not a Judge, nor is the place where he offi- 
ciates a Court. His sanction is therefore not neces- 
sary under s. 195 of the Criminal Procedure (Ado, 
to a prosecution for a false statement made to 
him, whether the charge bo framed singly or alter- 
native^. Queen-Empress v. Ls&jal valad Y \taru 
I. X*. R. 11 Bom, 659 


SANCTION’ POR PROSECUTION contd. 

"2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

14. - Registration Act 

(III of 1877), s. 34 — Forged document registered 
by Sub-Registrar. A Sub -Registrar acting under 
s. 34 of the Registration Act, 1877, is not a 
44 Court **. within the meaning of s. 195 of the Code 
of Criminal Procedure. Queen-Empress v. Subba 

I. Xi. R. 11 Mad. 3 


15. 


Registration Act, 


1877, ss. 82, 83. Certain persons were charged with 
offences falling under s. 82 of the Indian Registration 
Act, 1877, and also with forgery of a document 
presented to, and registered by, a Sub -Registrar ; 
the Sub-Registrar having granted sanction to pro- 
secute the persons concerned without holding any 
enquiry, the Sessions Judge referred the case to the 
High Court under s. 215 of the Code of Criminal 
Procedure, in order that the commitment might be 
quashed on the ground that there was no legal sanc- 
tion. Held, that no sanction was necessary as to 
the charge of forgery and that the provisions of 
s. 195 of the Code of Criminal Procedure were 
not applicable. Queen-Empress v. Vythilinga 
I. X,. R. 11 Mad. 500 


16. 


Sub- Registrar- 


Forgery— Penal Code (Act XLV of 1860), ss. 463, 
467- — Court— Judicial inquiry ■ — Administrative in- 
quiry. A Sub-Registrar under the Registration Act 
(III of 1877) is not a Judge and therefore not a 
44 Court ” within the meaning of s. 195 of the Code 
of Criminal Procedure (Act X of 1882). His sanction 
is therefore not necessary for a prosecution for for- 
gery in respect of a forged document presented for 
registration in his office] In re VenJr.atachala, I. L. 
R. 10 Mad. 154, dissented from. The word 44 for- 
gery ” is used as a general term in s. 463 of the Penal 
Code (Act XLV of 1860) ; and that section is referred 
to in a comprehensive sense in s. 195 of the Criminal 
Procedure Code (Act X of 1882), so as to embrace all 
species of forgery, and thus includes a case falling 
under s. 467 of the Penal Code. The definition of 
44 Court ” given in the Evidence Act (I of 1872) is 
framed only for the purposes of the Act itself, and 
should not be extended beyond its legitimate scope. 
Distinction between a judicial and an administrative 
inquiry pointed out. Queen-Empress v. Tulja 
I. D. R. 12 Bom, 36 

'17, — - - . - Registration Aid 

(111 of 1877), ss. 34, 35, 41 — Forged document re- 
gistered by S ub-Rcgistrar. A mortgagor was charged 
with making a fraudulent alteration in his mortgage- 
deed which was then registered by a Sub -Registrar. 
Held, that the sanction of the Sub-Registrar was not 
necessary for a prosecution on a charge of forgery. 
In re V enhatachata, I. L. R. 10 Mad . 154, and 
Queen-Empress v. Subha , 1. L. R. 11 Mad. 3 , 
explained.' Queen- Empress ' SobhanabrI^":" JvN 


18, 


(111 of 1877), ss. 72, 75 — 
prosecution for perjury. 
under the Registration Act, ss. 72—75, is a Court 


- Registration let 
Court Sanction for 
A Registrar acting 
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SANCTION FOB PROSECUTION — contd. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

for the purposes of the Criminal Procedure Code, 
s. 195, and his sanction is therefore necessary 
for a prosecution for perjury committed in respect 
of the representation of a document to him for 
registration. Atchayya v. Gangayya 

I. L. R. 15 Mad. 138 

19. < — — Registrar — 

4 4 Court ” — Registration A ct , 1877, s. 73. A Registrar 
acting under s. 73 of the Registration Act, 1877, 
is not a Court within the meaning of s. 195 of the 
Code of Criminal Procedure. Atchayya v. Gan- 
gayya, 1. L. R. 15 Mad . 138 , dissented from. 
Queen-Empress v. Ram Lal 

I. L. R. 15 All. 141 

20. — “Court "—Col- 

lector — Appraisement proceedings — Bengal Tenancy 
Ad (VIII of 1885), ss . 69, 70. The word 44 Court ” 
used in s. 195 of the Criminal Procedure Code, with- 
out the previous sanction of which offences therein 
referred to, committed before it. cannot be taken 
cognizance of, has a wider meaning than the words 
44 Coui't of Justice ” as defined in s. 20 of the Penal 
Code. It-\ includes a tribunal empowered to deal 
with a particular matter, and authorized to receive 
evidence bearing on that matter, in order to enable 
it to arrive at a determination. A Collector acting 
in appraisement proceedings under ss. 69 and 70 of 
the Bengal Tenancy Act is a Court within the mean- 
ing of the term as there used. Where therefore 
in certain appraisement proceedings some rent 
receipts, which were alleged to be forgeries, were 
filed by tenants before the Collector, and proceedings 
were subsequently taken against them before the 
Joint Magistrate charging them with offences under 
ss. 465 and 471 of the Penal Code : — Held, that the 
Joint Magistrate could not take cognizance of the 
offences charged without the previous sanction of 
the Collector having been granted. Raghoobuns 
Sahoy v. Kokil Singh alias Copay Singh 

I. L. R. 17 Calc. 872 

21. — Criminal Pro- 

cedure Code ( Act X of 1882), s. 195 — Complaint made 
to police— Penal Code ( Act XL V of I860), s. 211 — 
Prosecution for laying false charge. A complaint 
made before the police and judicially declared to be 
false is not an offence 44 committed in or in relation 
to, any proceeding in any Court,” within the mean- 
ing of sub-s. (b) of s. 195 oft he Criminal Procedure 
Code (Act X of 1882) ; and no sanction is therefore 
necessary for the prosecution of the complainant 
under s. 211 of the Penal Code. Putiram Rtjjdas 
v. Mahomed Kasem . 3 C. YY. N. 33 

22. Ah — Prosecution for false charge 

in complaint made at police station — Cri- 
minal Procedure Code, 1872, s. 468. A complaint 
mad© at a police station is not made before any Civil 
or Criminal Court, and, if it proved; false, prosecu- 
tion for it did not require the sanction of any Court 
under s. 468, Code of Criminal Procedure. Gov- 
ernment of Bengal v. Gokoql Chunder Chow- 
bhry . . . . . 24 W. R. Or. 41 


SANCTION FOR PRO SBCUTION — con td. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

Ram Rijnjun Bhandari v. Madhtjb Ghose 

25 W. R. Or. 33 

23. --Giving false evidence before 

a police patel— Criminal Procedure Code, 1872, 
ss. 467, 468— Bom. Act VIII of 1867 ( Village Police ), 

13— Penal Code ( Act XLV of I860), ss. 181, 191 , 
and 193. A person who makes a false statement 
upon oath before a police patel acting* under s. 13 
of Bombay Act VIII of 1867 gives false evidence 
within the meaning of s. 191 of the Penal Code, and 
is punishable under s. 193 ; but his trial for that 
offence required no sanction, a police patel not being 
a Criminal Court wdthin the definition of s. 4 of the 
Code of Criminal Procedure (see s. 468), although 
offences under Ch. X of the Penal Code committed 
before the same officer cannot be tried without a 
sanction. (See s. 467 of the Code of Criminal Pro- 
cedure.) Imperatrix v. Irbasapa 

I. L. R. 4 Rom. 479 

24. — : — Prosecution of police patel 

— Criminal Procedure Cockdl872), s. 466— Bombay 
Village Police Act (VII fltff 1867), s. 9— Bombay 
Police Amendment Act (I of 1876). The prosecu- 
tion of a police patel, for an offence committed by 
him in his official capacity as such, needs no previous 
sanction. The provisions of the Bombay Village 
Police Act (VIII of 1867), s. 9, as amended by the 
Bombay Police Amendment Act (I of 1876), render a 
police patel removeable from his office without the 
previous sanction of Government, and therefore s. 
466 of the Criminal Procedure Code (Act X of 1872) 
did not apply. Imperatrix v. Bhagwan Devra j 

I. L. R. 4 Born. 5 357 

25. — Prosecution on alternative 

charge — Giving false evidence in one Court or in 
another — Criminal Procedure Code, 1872, s. 470. 
When it is intended to charge a person with having 
made a false statement in the Court of a Magistrate 
or, alternatively, a false statement in the Court of a 
Subordinate Judge, there must be a proper sanction 
for a prosecution on each branch of the alternative. 
hi re Balaji Sitaram . . . II Bom. 34 

28. i Accused to whom 

pardon has hem tendered, contradictory statements : 
of — False evidence , When a pardon is legally ten- 
dered to the accused under s. 337 of the Criminal 
Procedure Code (Act X of 1882), and the accused 
makes a statement* on oath which he retracts in a 
subsequent judicial proceeding, a proper sanction is 
necessary for a prosecution for giving false evidence 
on each branch of the alternative charges. In re 
Balaji Sitaram, 11 Bom. 34, followed. Queen- 
Empress v. Dala Jiva . I. L. R. 10 Rom. 190 

27. v — — — — — ' Criminal Proce- 

dure Code (Act V of 1898), s. 339 — -Tender of pardon 
— Trial of person who, having accepted a pardon , has 
not fulfilled the conditions on which it was offered— 
Prosecution for giving false evidence — • Sanction of 
High C6urt. No prosecution for the offence of 
giving false evidence in respect of statement made 

16 s 2 
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SANCTION FOB, PROSECUTION— contd. 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE— -cc>>^. 

by a person who has accepted a tender of pardon 
should be entertained without the sanction of the 
High Court, as provided by s. 339, cl. (3), of the 
Code. Queen-Empress v. Nate 

I. L.R. 27-Cale. 137 

28. Charge of forgery — Forged 

document used in civil case— Power of Deputy Magis- 
trate — Criminal Procedure Code , 1861, ss. 169, 170 . 
A Deputy Magistrate could not commit a person 
for forgery under s. 170 of the Code of Criminal Pro- 
cedure when the Civil Court had sanctioned the 
prisoner’s committal under s. 169, unless with the 
express sanction of that Court. Queen v. Dwarka- 
nathBose * . . . 2 W. R. Cr. 81 

29. - Forged document 

used in Civil case — Power of Magistrate — Crimi- 
nal Procedure Code , 1861, s. 170 . S. 170, Code of 
Criminal Procedure, referred only to cases where a 
forged document had been put in evidence in a Civil 
or Criminal Court ; in other cases, a Magistrate was 
competent proprio moiu to inquire into allegations of 
forgery, and no sanction under s. 170, Code of Crimi- 
nal Procedure, was necessary. Queen v. Ram- 
d harry Singh . . . 10 W. R. Cr. 5 

30. — Criminal Pro- 

cedure Code, 1872 , a. 469 — Prosecution of witness for 
forgery . The sanction required by s. 469 of the 
Criminal Procedure Code as a condition precedent to 
the prosecution of a party to a civil suit for forgery 
of a document given in evidence in such suit is un- 
necessary in the case of persons not parties to, but 
witnesses in, the suit, who are charged with the 
forgery of the document jointly with a party to the 
suit. Ead aba Virana t?. Queen 

I. 3u R . 3 Mad. 00 

31. — — — Offence before or against 
Mamlatdar’s Court — Code of Criminal Procedure 
(Act X of 1872), s. 468. The Mamlatdar’s Court 
constituted by Bombay Act III of 1876 was a Civil 
Court within the meaning of s. 468 of the Code 
of Criminal Procedure ; therefore a complaint of an 
offence mentioned in that section, when such offence 
is committed before or against the Mamlatdar’s 
Court, could not be entertained in the Criminal 
Courts except with the sanction of the Mamlatdar’s 
Uourt or of the High Court to which it is subordi- 
nate. In re Savanta . I. ti. R. 5 Bom. 1S7 

32. • Departmental inquiry into 

the misconduct of a revenue officer— Judi- 
cial proceeding — Bombay Land Bevenue Code (Bom. 
Act V of 1879), ss. 196, 197 — Criminal Procedure 
Code [Ad X of 1882), s. 195. A Collector, on 
receiving information that his Deputy Chitnis had 
attempted to obtain a bribe, ordered his Assistant 
Collector to make an inquiry into the matter, with 
a view to taking action under s. 32 of the Bombay 
Land Revenue Code. The Assistant Collector 
found on inquiry that the charge of bribery was 
unfounded, and gave a sanction to prosecute the 
informant and bis witnesses for giving false' evi- ; 


SANCTION FOR PROSECUTION— contd* 

2. WHERE SANCTION IS NECESSARY OR 
OTHERWISE — contd. 

denee. This sanction was revoked by the Collector* 
The Chitnis appealed to the High Court against the 
order revoking the sanction. Held, that the 
inquiry made by the Assistant Collector was a, 
departmental inquiry, and not a judicial proceed- 
ing, and that the Assistant Collector, while hold- 
ing the inquiry, was not a Court, No sanction for 
prosecution was therefore necessary under s. 195 
of the Criminal Procedure Code. In re Chotalae 
Mathueadas . . 1. 1*. R. 22 Bom. 936 

33. — ■ Charge against Village 

Magistrate for alleged offence while acting 
not in a judicial capacity — Criminal Pro- 
cedure Code, 1898 , s. 197— Mad. Beg. XI of 1816 — 
Penal Code, s. 19 — Judge. A Village Magistrate, 
having been apprized of a disturbance in his village, 
forcibily separated the combatants, one of whom 
thereupon preferred a charge against him of causing 
hurt. The complaint was taken by the Sub-Magis- 
trate upon his file without any previous sanction of 
the Government or other authority mentioned in 
s. 197 of the Code of Criminal Procedure. The Village 
Magistrate raised the objection that the prosecution 
could not legally be proceeded with until such sanc- 
tion had been first obtained. The Sub-Magistrate 
held that such sanction was unnecessary, and kept 
the case on his file and commenced to enquire into 
it. The Village Magistrate presented a petition to 
the District Magistrate raising the same ground of 
objection, whereupon the District Magistrate quash- 
ed the whole of the proceedings, holding that the 
Sub-Magistrate had no jurisdiction to try the case 
against village officer without sanction having been 
first obtained. Held, that sanction was not necessary 
under s. 197 of the Code of Criminal Procedure. 
The Village Magistrate, while preventing an offence, 
was not acting in the capacity of a Judge or a public 
servant not removeable from office without the 
sanction of Government, and therefore the sanction 
referred to had no application. Held, also, that the 
order of the District Magistrate quashing the pro- 
ceedings of the Sub -Magistrate was passed without 
jurisdiction. Sernble : That a Village Magistrate 
exercising jurisdiction, and trying an offender 
under Regulation XI of 1816, is a Judge within the 
meaning of s. 197 of the Code of Criminal Procedure 
and s. 19 of the Penal Code. Kandasami Chetti v. 
Soli Goundan . , . I. XT R. 23 Mad./ 540' 

34, ■ Disobedience to orderpro- 

mulgated by the Government — Criminal Pro- 
cedure Code (Act y of 1898), s. 195 — Penal Code (Act 
XLV ol I860), s. 188 — Epidemic Diseases Act (III 
of 1897). Certain, persons were charged with having 
disobeyed an order promulgated by the Government 
under the Epidemic Diseases Act (III of 1807), and 
were acquitted on the ground that the prosecu- 
tion required, under s. 195 of the Code of Criminal 
Procedure, the previous sanction of the public 
servant who had promulgated the order. Sanction 
had, in fact, been granted by the Chairman of the 
Municipality in which the order was disobeyed ; but 
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the Magistrate held that such Chairman was not the 
public servant who had promulgated the order, and 
that it was not shown that he had been specially 
empowered to grant the sanction. Held , that the 
•order of acquittal was wrong. Inasmuch as the 
•order in question had been promulgated by the 
Government, and not by any public servant, no 
sanction was required. Queen-Empress v. South 
*(1900) . , . I. X*. R. 24 Mad. 70 

35. Public servant — Criminal 

Procedure Code (Ad V of 1898), s. 197 — Necessity for 
sanction to prosecute public servant — Cases in which 
the fact that accused is a public servant is a necessary 
element in the offence — -City of Madras Municipal 
Act ( Madras Act 1 of 1884), s. 341. Under s. 341 
•of the City of Madras Municipal Act, any person 
bringing or causing to be brought timber within the 
City of Madras without a license, obtained on pay- 
ment of a fee, is liable to a fine. The Superintendent 
•of the Gun Carriage Factory in Madras, who is an 
•officer holding a commission in the Royal Artillery, 
brought or caused to be brought timber within the 
aforesaid limits, without license. On a complaint 
being lodged against him under the section, it was 
contended that he was a public servant, within the 
meaning of s. 197 of the Code of Criminal Procedure, 
and that the Court could not take cognizance of the 
^offence, inasmuch as the sanction referred to in 
s. 197 had not been obtained. He Id, that sanction 
was not necessary as the offence charged was not one 
which could be committed only by a public servant, 
nor did it involve as one of its elements that it had 
been committed by a public servant. Nando Lai 
Basah v. Milter , 1. L. R. 26 Calc. 852 , followed. 
Municipal Commissioners for the City op Mad- 
ras v. Bell (1901) . . I. L. R. 25 Mad. 15 

38. 'A Talisildar — Criminal Pro- 

cedure Code {Ad V of 1898), s. 195 — Alleged forgery 
of documents submitted to Tahsildar holding inquiry 
-as to transfer of names in Land Register— -Revenue 
-Court — Necessity for sanction to ■ prosecute offender . 
A Tahsildar , when holding an inquiry as to whether 
a transfer of names in a land register should be 
made or not, is a Revenue Court ; and, before a 
party to any proceeding in such a Court can be 
prosecuted for an offence referred to in 6. 195 (c) of 
% the Code of Criminal Procedure, sanction should be 
•obtained. Queen-Empress v. Munda Shetti 
(1900) . . . . I. L. R. 24 Mad. 121 

3. WHEN SANCTION MAY BE GRANTED. * 

, ; A ::;,' Sanction '.previous to pro- 

secution — Jurisdiction of tribunal without sanction 
— Illegal convidion — Criminal Procedure Code, 1861 , 
s. 167 . S. 167 of the Code of Criminal Procedure 
.required that sanction to prosecutions therein men- 
tioned should be given before any such prosecution 
•was commenced, and until the sanction was ob- 
tained, the tribunal by which the offence was 
triable had no jurisdiction, and a conviction 
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founded on evidence taken without such sanction 
would he bad. Reg. v. Parshram Keshav 

7 Bom. Cr. 61 

See Queen v . Mohima Chunder Chuckerbutty 
7 B. Ii. R. 28 : 15 W. R. Cr. 45 

2. — Prosecution for perjury — 

Sanction after order for committal to sessions. Sanc- 
tion to a prosecution for perjury may he given by 
the Court before which the perjury was committed 
at any time, even after the order for commitment 
to the sessions had been made. Queen v . Golab 
Singh . . . . 3B.L.E.A, Cr. 10 

Queen v. Lekhraj 

2 N. W. 132 : Agra F. B. Ed. 1874, 206 

3. — . Sanction « at any time 

Criminal Procedure Code , 1861 , s. 169 — “At any 
time.” The words u such sanction may be given 
at any time 55 in s. 169, Code of Criminal Procedure, 
must be construed reasonably, and u any time” 
meant a time which did not unduly prejudice the 
party to be prosecuted, or put him in a worse 
position than he v r as before. Seetaram Sahoo 
v. Shewgolam Sahoo . . 18 W. R. Cr. 62 

4. — — ■ Sanction after trial 

and conviction— Criminal Procedure Code , 1872 , 
s. 470. Under the words “at any time ” in s. 470 
of Act X of 1872, sanction to prosecute could not be 
given after the trial and conviction of the accused 
person. Empress of India v. Sabsdkh 

I. Is. R. 2 All. 533 

5. — Charge of false 

evidence on alternative statements after tender of par- 
don. The sanction necessary for a charge of giving 
false evidence made by the accused in retracting 
in a subsequent judicial proceeding a statement 
made by him on oath after a tender of pardon can 
only be granted before, and not after, the commence- 
ment of the prosecution. Queen-Empress v. 
Dala Jiva . 1. 1*. R. 10 Bom. 180 

6. - — — — Code of Criminal 

Procedure (Ad 7 of 1898), ss. 195, 203 — Sanction to 
prosecute for bringing a false complaint — Penal Code 
(Ad XLV of I860), s. 211 — Police-report declaring 
complaint false — Application for inquiry into the com- 
plaint — Complaint— J udicial determination. An ap- 
plication for an inquiry into their complaint, made 
by persons in showing cause why they should not be 
prosecuted for bringing a complaint declared by the 
police to be false, is in effect in the nature of a com- 
plaint, and sanction for prosecution or bringing a 
false complaint cannot be given unless and until that 
complaint is judicially determined. 4 4 Judicial deter- 
mination ” of a complaint does not necessarily mean 
the trial of the persons against whom the complaint 
is made, but means the final determination of the 
matter of the complaint by the officer holding the 
inquiry, upon evidence produced before Mm. Queen* 
Empress v. Sham .Lull, 1. L. R. U Calc , 707; 
Sheikh Kutab Ali v. Empress, 3 £. W. N. 496. 
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followed. Sahiram Agarwalla v. Jibun Kamar 
(1900) , . . 5 C. W. N. 254 

4 NOTICE OF SANCTION. 

• 1. . .Necessity of notice — Crimi- 

nal Procedure Code ( Act X of 1882), s. 195, d. c., 
'para. 2 . A sanction to prosecute, when applied for 
subsequently to the termination of the proceedings 
in the course of which the offence is alleged to have 
been committed, ought not to be granted, unless 
the person against whom the sanction is applied for 
has had notice of the application and an opportunity 
of being heard. Abbieakh Singh v. Khub Laix 

~ I. Xi. B. 10 Calc. 1100 

% , Criminal Pro- 

cedure Code ( Act X of 1882), s. 195 — Notice to accused. 
Held, by the Full Bench, that no notice is necessary 
to the person against whom it is intended to proceed 
before the Court, before which the alleged offence 
has been committed, can, under s. 195 of the Cri- 
minal Procedure Code, sanction a complaint being 
made to a Magistrate regarding one of the offences 
specified in that section. In the matter of the peti- 
tion of Ivrishnanund Das. Krishnanttnd Das v. 
Hari Beea . . . I. Xj. B. 12 Calc. 58 

Hangar Raai v. Behari . X. XT B. 18 All. 858 

3, Criminal Pro- 

cedure Code, s. 195— N otice to accused. A conviction 
for preferring a false complaint is not illegal only by 
reason of the prosecution having been sanctioned 
without notice previously given to the accused. 
Sanctioning a prosecution for an offence is a judi- 
cial act and the party to whose prejudice it is done 
must be previously heard and a judgment formed 
upon legal evidence. In cases in which the Magis- 
trate dismisses the original complaint upon a report 
from the police, there is no legal evidence before 
him on which to form his judgment. In cases, 
however, in which the Magistrate examines the com- 
plainant and hears the evidence and acquits or dis- 
charges the accused, and then, without notice to the 
complainant, sanctions his prosecution for preferring 
a false charge, sanction cannot be said to be impro- 
perly given. Queen-Empress v. Beaei 

X. I*. B. 10 Mad. 282 

4. Criminal Pro- 

cedure Code, s. 195 — Omission to give notice of sane • 
tion to accused. A Magistrate, in disposing of a 
charge of theft-, delivered the following judgment : 
** The charge of theft of doors and windows is not 
proved at all against the accused. They are ac- 
quitted.” There was no further record of the pro- 
ceedings. Immediately on the judgment being 
delivered, the pleader appearing for tho accused 
applied for sanction to prosecute the complainant 
under ss. ■ 182 and 211 of the Renal Code. The 
Magistrate refused to hear the application then, on 
the ground that it was not the proper time fixed by 
him to hear applications, The alt racy for tin com- 
plainant, who had expressed his willingness to have 
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the application heard and disposed of there and then 
intimated that he was prepared to show cause why 
sanction should not be granted, and asked that notice 
of any future application might be given to the 
complainant. The accused renewed the application 
the following day without notice to, and in the ab- 
sence of, the complainant or his attorney, and the 
Magistrate granted the sanction asked for. On an 
application to the High Court to revoke the sanction : 

• — Held, that the Magistrate did not exercise a proper 
discretion under the circumstances in neglecting to 
give the complainant notice of the application, and 
an opportunity of being heard. Kedarnath Das ?;. 
Mohesh Chunder Chu ckerbtjtt y 

X. L, B. 16 Calc. 661 

5. Criminal Pro- 

cedure Code (Ad V of 1898), s. 195 — Omission to 
give accused opportunity to he heard . Although 
notice is not invariably necessary in cases under the 
section referred to, the grant of an order sanctioning 
prosecution is a judicial act, and there may be cir- 
cumstances — (such as in those cases in which there 
has been a difference of opinion as to the desirability 
for granting sanction) — in which a proper discretion 
cannot be said to have been exercised unless the 
persons sought to be prosecuted have given an oppor- 
tunity to be heard. Pampapati Sastri Subba 
Sastri . . . X. Xj. B. 28 Mad. 210 

6. — — — - — Criminal Pro- 

cedure Code, s. 195 • — Notice to accused — Necessity. 
There is no hard-and-fast rule that notice must be 
given in all cases to an accused person before sanc- 
tion is accorded for his prosecution. In the matter 
of GoviNDtr (1902) . V . I. IT B. 26 Mad. 592 

5. NATURE, FORM, AND SUFFICIENCY OF 
SANCTION 

1. — Nature of sanction— -Per- 

missive nature of sanction — Discretion of party ob- 
taining sanction — Criminal Procedure Code, 1872 , 
s. 468. The sanction to prosecute, contemplated in 
s. 468 of the Criminal Procedure Code, was not a 
direction to prosecute, but was a permission granted 
to a private person to exercise his own unfettered 
discretion as to whether he would take proceedings or 
not. In the matter of the petition of Gridhari 
Mondhl. Gridhari Mondul v. Uoirrr Jha 

X. L. B. 8 Gale. 485 s 10 C. X*. B. 46 

2. — — Sanction by High 

Court to prosecution for perjury - — Presumption that, 
proper procedure will he adopted. Where the High 
Court sanctions a prosecution for perjury it is im- 
plied that the proper legal procedure, will, foe adopted 
and the proceedings instituted in a Court having 
jurisdiction to entertain the charge. Keebut 
Singh v. Nmrain 'Passer- ' , ; 25 W. B. Or*. 3.4; , 

,3. Form of ■ sanctiq 

in writing and attached to record . It is very desir- 
able that such sanction or direction should be in 
writing and attached to the record, but it is by no 
means legally imperative. Queen v. Ivristna Bau 

7 Mad. 58: 
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4 t The law does not 

require the sanction to a prosecution to be given 
in any particular form of words. Queen v. Lekhraj 
2 N. W. 132 : Agra F. B. Ed. 1874, 206 

5, — Criminal Pro- 

cedure Code , 1882, s. 195— Form of sanction for 
prosecution for false evidence— Requisites of a. proper 
sanction. A sanction to prosecute for giving false 
evidence should specify clearly the statement alleged 
to be false, so that the person sought to be charged 
may be definitely informed what is the criminal act 
alleged against him. In re Jivan Ambaidas 
° ■ 1. 1*. R. 19 Bom. 362 

0, — ? Criminal Proce ‘ 

dure Code, 1861 , ss. 169-170 — Statement of parti- 
cular offences. When a Civil Court gives sanction 
to a prosecution under ss. 169 and 170, Code of 
Criminal Procedure, it should state with precision 
the particular offence or offences for the prosecution 
of which it gives sanction. Queen v. Ooma Moyee 
Debea . . • • .18 W. K. Cr. 25 

Y o — General sanction 

— Prosecution for false evidence— Pencil Code, 
s . 193. A general sanction by a Judge to a prosecu- 
tion for giving false evidence under s. 193 of the 
Penal Code, and for false verification, is not suffi- 
cient. The exact words upon which the prosecu- 
tion is based, and the exa-et offences which the 
Magistrate is to investigate, should be pointed out. 
Queen v. Ivartick Chunder Holdar 

9 W. R. Cr. 58 

( Contra ) Queen v. Nadir Bun alias Ivadir Maho- 
med , . * . . 11 W. R. Cr. 17 

8, . Prosecution • under 

Criminal Procedure Code, 1872, s. 470 — Requisites 
of proper sanctum. A sanction for a prosecution 
under s. 470 of the Criminal Procedure Code must 
designate the Court where the false statement was 
alleged to have been made and the occasion on 
which it was committed. It is desirable, if not 
necessary, that in sanction for prosecution the de- 
scription of the offence intended to be prosecuted 
should be stated in general terms, although details 
may be omitted. In re Balaji Sitae am 

11 Bom, 34 

9, Criminal Pmce- 
ckcre Code , 1882, s. 195 — False evidence— Specifica- 
tion of place and, time of offence. A sanction to a 
prosecution for giving false evidence granted under 
s. 1.95 of the Criminal Procedure Code should specify 
the place where, and the time when, the alleged false 
evidence was given, and in substance the assign- 
ments of perjury, as also the sections of the Penal 
Code under which proceedings are authorized . Har 
Dial v. Doobga Prasad . I. Xu R. 6 All. 105 

10, Specification of 
place and occasion of offence— Criminal Procedure 
Code, 1882, s. 195. Sanction to a prosecution 
granted under s. 195, Criminal Procedure Code, 
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18S2, should specify the Court or other place in 
which, and the occasion on which, the offence was 
committed,; and such sanction should not be 
granted without a preliminary inquiry, where such 
inquiry is “ necessary,” within the meaning of 
s. 476 of the Code. Empress v. Naeotam Das 

I. X. R. 6 AIL 98 

11. • - Specification of 

particulars of offe?ice — Criminal Procedure Code, 
1882, s. 195 — False evidence — Preliminary inquiry. 
In a suit on a bond, instituted in the Court of a 
Munsif, the question whether the defendant had 
executed the bond or not was referred to arbitra- 
tion. The arbitrator decided that the defendant had 
not executed the bond, and that it was a forgery. 
The Munsif dismissed the suit in accordance with 
the award. The defendant then applied to the 
Munsif for sanction to prosecute the plaintiff, 
without specifying in his application the offences in 
respect of which he desired to prosecute. The 
Munsif granted sanction, merely observing that 
there were sufficient grounds for sanctioning the 
prosecution, without giving any reasons or 
specifying the offence or offences in respect of 
which sanction was granted. Held, that the 
terms in which the Munsif had given his sanction 
to a prosecution were not sufficiently explicit, and 
that he should have mentioned the section or 
sections of the Penal Code under which he author- 
ized criminal proceedings to be taken, as also in a 
general way the offence or offences to be charged, 
the date of commission, and the place where 
committed. Further, that as the Munsif himself 
had not determined the question of forgery in the 
suit, he should have made some inquiry to satisfy 
himself that there were materials to justify a pro- 
secution. Parsotam Lal v. jBijai 

I. X. R. 6 AIL 101 

22. — - — — — — • • — — • Omission to 

specify particulars of offence — False] evidence— -Cri- 
minal Procedure Code {Act XXV of 1861), ss. 169 
and 1 70. Where persons w ere charged with offences 
under ss. 471 and 193 of the Penal Code, committed 
in proceedings before the Civil Court, and for which 
therefore the sanction of the Civil Court was neces- 
sary under ss. 169 and 170 of Act XXV of 1861 : — 
Held, that the sanction, which simply gave permis- 
sion and did not specify the particular act or acts 
and the particular words which constituted the 
offences, was insufficient. Queen v. Gabind 
Chandra Ghosh 

7 B.. X. R. 28 note : 10 W. R. Or. 41 

13. — 1 — - Criminal Proce- 
dure Code, 1882, s. 195— Necessary contents of appli- 
cation for sanction . An application for sanction 
to prosecute for forgery or perjury must' indicate 
precisely .the document in respect of which forgery 
is said to have been committed, or must set forth, in 
detail the statements alleged to be false showing the 
place where and the occasion on which such all© god 
false statements were made. Baiavant Singh v. 
Umed Singh . . . I. X. R. 18 AIL .203 
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14: — — Criminal Pro- 

cedure Code (Act V of 1898), s. 195 — Notice to person 
to prosecute whom sanction is sought — Proceedings 
before Sessions Court — Proper exercise of discretion . 
A Sessions Court, when granting sanction to 
prosecute under s. 195 of the Code of Criminal Pro- 
cedure, should so frame the proceedings before it 
as to enable the High Court to satisfy itself from the 
record whether the application for sanction has 
been properly granted or not. An order of a 
Sessions Judge, sanctioning a prosecution, contain- 
ing nothing from which the High Court could con- 
clude that he had directed his mind to the real 
•question in such cases, namely, whether there was a 
primd facie case on which a prosecution could he 
instituted with a fair chance of success, the High 
Court revoked the sanction. Pampapati Sastri v. 
Surba Sastri . . I. Zi. R. 23 Mad. 210 

15. Giving false evi- 

dence m a judicial proceeding — Penal Code ( Act 
XLV of I860), s. 193 — Granting sanction to pro- 
secute youthful offenders. A sanction to prosecute 
under the provisions of s. 195 of the Criminal Pro- 
cedme Code (Act X of 1882) must specify the Court 
in which, and the occasions on which, the offence 
was committed ; and where the offence is that of 
giving false evidence in a judicial proceedings (s. 193, 
Penai Code), it should further specify the particular 
statements in respect of which the offence is 
imputed. Where therefore sanction was granted to 
prosecute certain persons, one of whom was a boy 
of eleven years, for giving false evidence in a 
dacoifcy case and the sanction did not contain the 
essentials referred to : — Held, that it was defective 
in form and could not stand, and that the High 
Court could not take it upon itself to rectify the 
informality by supplying the necessary particulars. 
Hdd, also, that the sanction for prosecution against 
the boy-petitioner was unadvisable in consideration 
of his youth, and should therefore he revoked- 
Gobardhone Chowkidar v. Habibulla 

3 C. W. NT. 35 

: • I8-- — 1 Refusal of sanc- 

tion under mistake or as being unnecessary. Held, 
that the declining by a Court of revenue to sanc- 
tion a prosecution under as. 468 and 469 of Act X of 
1872, under a mistaken view of the law and under 
the impression that sanction was unnecessary, did 
not constitute sanction. Empress of India v. 
Sabsukh . . . I. li. R. 2 All 533 

17. Statement by Col- 

lector that he has no objection to give sanction again 
after sanction by Deputy Collector. In a suit by 
A for arrears of rent above R100 a decree was 
; passed 'agaist B, C , and D, wherein certain docu- 
ments filed by them were held to be forgeries. A 
•applied for and obtained an order from the Deputy 
' Collector who tried the suit for leave to prosecute 
B and 0 in. the Criminal Court. A afterwards 
applied to the Collector for leave to prosecute B, C, 
and I>y whereupon the Collector passed the follow- 
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ing order : “ Sanction has already been given once 
by the Deputy Collector. I, however, have no ob- 
jection to give it a second time, as the petitioner 
desires it.” D was convicted by the Sessions Judge 
on a charge under s. 471 of the Penal Code. On 
appeal by D : — Held, that no proper leave had been 
obtained to prosecute D , and this defect was not 
cured by the subsequent proceedings, and the con- 
viction must be quashed. Queen v. Mahxma 
Chandra Chuceerbutty 

7 B. Xi. R. 20 : 15 W. R. Or. 45 

18. - . Statement by 

Munsif that he has no objection to give sanction if 
evidence is thought sufficient — Sufficiency of sanc- 
tion. On an application to a Munsif for sanction 
to prosecute, the following order was made upon the 
petition : “ If the petitioner thinks there is sufficient 
evidence against A , I have no objection to give such 
sanction.” Held * that the order was a sufficient 
sanction to support a prosecution. In the matter 
of Jadu Nath Hazea v. Annoda Prosad Sircar 

11C. Xi. R.53 

19. — — — - — ~ — Penal Code , s. 193 

— Sufficiency of sanction. Sanction for the prosecu- 
tion of the accused was accorded by an 
Assistant Sessions Judge in the following terms : 

“ There is no doubt whatever that Tai, Raji and 
Bala, "these three persons, made before me certain 
statements contradictory of the statements which 
they had made before the committing Magistrate. 
Therefore if from such statements of theirs they 
may be liable to any charge, there is sanction from 
here ” (i.e., I give my sanction) “ for their prosecu- 
tion.” Held, that this gave sufficient sanction for 
the prosecution of the accused under s. 193 of the 
Penal Code, and that it was not necessary that the 
authority giving the sanction should specify the 
particular section of the Penal Code under which 
the accused was permitted to be prosecuted. Reg. 
v. Tax . . . . .8 Bom, Or. 24 

20. Issue of warrant 

----Implied sanction — Criminal Procedure Code , 1862, 
s. 169. The object of the sanction required by 
s. 169, Code of Criminal Procedure, was to ensure 
that the prosecution should he instituted after due 
consideration on the part of the Court before whom 
the false evidence was given, or on the part of a 
Court to which such Court was subordinate. When a 
Magistrate perused the papers of a case which had 
been forwarded to him by a Subordinate Magistrate 
for consideration, and then sent on the papers to the 
District Superintendent of Police with an opinion 
adverse to the ? prisoner, and the District Superin- 
tendent of Police requested the Magistrate to issue 
a warrant against the prisoner, charging^ him with 

! giving false evidence, it was held that the issue of the 
warrant was a sufficient sanction under s. 169 on 
the part of the Magistrate. Queen v. Mahomed 
Hossain ..... 18 W\ R. Cr. 37 

21, ... „ Instruction from 

Sessions Judge to Magistrate — Criminal Procedure 
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Code, 1872 , s. 468 — Prosecution for giving false 
evidence . An instruction to the Magistrate of the 
-district by the Court of Session, contained in the 
concluding sentence of its judgment in a case tried 
by it, to prosecute a person for giving false evidence 
before it in such case, Was held not to amount to 
sanction to a prosecution of such person for suoh 
offence, within the meaning of s. 468 of Act X of 
1872, that section supposing a complaint, or at least 
an application for sanction for a complaint. 
Empress v. Gobardhan Das I. R. 3 All. 213 

22. — - Criminal Pro- 

cedure Code , 1882 , ss . 195 and 476 — Nature of 
sanction — Sanction granted by Court without appli- 
cation being made by the person to whom it is granted. 
A sanction to prosecute under s. 195 of the Code 
of Criminal Procedure presupposes an applica- 
tion for sanction, and where no such application is 
made, a Court ought not to take upon itself to grant 
sanction, but should take action in the manner 
provided by s. 476 of the Code. Empress of India 
v Qobardhan Das, 1. L. 1 R. 3 AU. 62, referred to. 
In the matter of the petition of Banarsi Das 

I. 2j. R. 18 All. 82 

23. Order of Munsif 

directing that Magistrate inquire into a case — Cri- 
minal Procedure Code , 1882, ss. 195 and 476 — “Sanc- 
tion’’—^ Complaint ” — Civil Procedure Code, 1882, 
s. 643. On the 2nd August 1884 a Munsif, who was 
of opinion that in the course of a suit which had been 
tried before him certain persons have committed 
offences under ss. 193, 463, and 471 of the Penal 
Code, and that the prosecution of these persons 
was desirable, made an order which he described as 
passed under s. 643 of the Civil Procedure Code, and 
in which he directed that the accused should be sent 
to the Magistrate, and that the Magistrate should 
inquire into the matter. In May 1885, upon an ap- 
plication by one of the accused to the District Court 
to “revoke the sanction for prosecution granted 
by the Munsif,” it was contended that the “ sanc- 
tion ” had expired on the 2nd February 1885, and 
had ceased to have effect. Held, by the Full Bench, 
that the Munsif s order, whether it was or was not a 
■sanction, Was a sufficient “ complaint ” within the 
meaning of s. 195 of the Criminal Procedure Code, 
.and that the limitation period prescribed by that 
section was not applicable to the case. Per Pkthe- 
ram, C.J., and Straight, J . — That considering that 
8. 643 of the Civil Procedure Code was closely similar 
to s. 476 of the Criminal Procedure Code, the 
Munsif 5 s order might he taken as having been passed 
under the latter section. Also per Petheram, C. J., 
and Straight, J. — The words in s. 195 of the Cri- 
minal Procedure Code, “ except with the previous 
sanction or on the complaint of the public servant 
concerned,” must be read in connection with s. 476, 
which was enacted with object of avoiding the 
inconvenience which might be caused if a Munsif, 
or a Subordinate Judge, or a Judge were obliged to 
appear before a Magistrate and make a complaint 
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on oath, like an ordinary complainant, in order to 
lay the foundation for a prosecution. The language 
of s. 476 indicates that where a Court is acting 
under s. 195, a complaint in the strict sense of the 
Code is not required, and that the procedure there- 
in laid down constitutes the “ complaint ” men- 
tioned in s. 195. Ishri Prasad v. Sham Lal 

I. L. R. 7 All. 871 

24. — Report of police 

or medical officers— Prosecution under Bombay Mili- 
tary Cantonments Act, III of 1867. Reports of 
police or medical officers are not a sufficient sanction 
for prosecution under this Act. A complaint on 
oath or solemn affirmation is necessary. Reg. v. 
Lade 7 Bom. Or. 87 

25. — — ~ — Implied sanction 

— Criminal Procedure Code , 1869, s. 168 — Penal 
Code, ss. 177, 193 — Framing charge. The form of 
an accusation by a District Superintendent of Police 
under s. 193 of the Penal Code, does not preclude a 
Magistrate from framing the charge under s. 177 ; 
the sanction of the District Superintendent re- 
quired under s. 168, Code of Criminal Procedure, to 
give the Magistrate jurisdiction, need not be ex- 
press, but might be implied. In the matter of 
Ashrttfe Hossein . . 18 W. R. Cr. 87 

28. Implied sanction 

— Criminal Procedure Code, 1861, s. 169. Where 
the Magistrate before whom a witness gave false 
evidence himself committed such a witness for trial 
his sanction of the prosecution, under s. 169 of the 
Criminal Procedure Code, was held to be implied. 
Reg. v . Muhammad Khan valad Imam Khan 

6 Bom. Cr. 54 

27. — — ; — - — — - Implied sanction 

— Prosecution for non-attendance in obedience to 
summons — Criminal Procedure Code , 1861, s. 168 . 
Prosecution for non-attendance in obedience to a 
summons was entertained without the sanction 
required by s. 168 of the Criminal Procedure Code. 
Held , that there was an implied sanction for the 
prosecution as the conviction was by the same 
Magistrate whose summons was treated with con- 
tempt. Reg. v . Gantt bin Tatia Shear 

5 Bom. Cr. 38 

28. — — — — Implied sanction 

— Direction to commit. When a Sessions Court 
direct a commitment, it must be taken to sanction 
the prosecution out of which the commitment arises. 
Queen v. Lekhraj 

2 N, W. 132 : Agra, F. B. Ed. 1874, 206 

29. Letter from Civil 

Court to Subordinate Magistrate — Specification of 
sections of Penal Code for which sanction is given — 
Jurisdiction of Magistrate to commit under other sec- 
tion. Where a Civil Court, by letter to a Sub- 
ordinate Magistrate with committing powers gave 
sanction for the prosecution of the accused under 
ss. 463 and 471 the Penal Code (making and using 
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a false document), and where the Magistrate, in 
committing the accused for trial, in addition to 
framing a charge under these sections, added a head 
of charge under s. 193 (giving false evidence), it was 
held that the Magistrate had no jurisdiction to 
commit the accused for trial on the last-mentioned 
head of charge. Reg. v. Stjbi Sani 

• 8 Bom. Or. 28 

SO. . Suggestion that 

person ought to he prosecuted. When a Subordinate 
Magistrate, after trying a case, sent the record to 
the District Magistrate with a suggestion that cer- 
tain persons ought to be prosecuted under s. 211 of 
the Penal Code, the High Court held that this did 
not constitute a sanction to prosecute. In the 
matter of the petition oj Khepxj Nath Sikdar. 
Khepu Nath Sikdar v. Grish Chunder MookSr- 
jee . . . I. Ii. R. 16 Calc. 730 

31. ; - — Criminal Proce- 

dure Code , s. 197 — Prosecution of public servants 
— Indefiniteness of sanction . An order by the Board 
of Revenue sanctioning the prosecution of a Deputy 
Tahsildar by the Collector of the District for 
“ bribery or such of the charges set forth in the 
Deputy Collector’s report as he thinks likely to 
stand investigation by a Criminal Court” is not a 
legal sanction w ithin the meaning of the Criminal 
Procedure Code, s. 197, and a commitment on any of 
such charges should be quashed. Queen- Empress 
v, Samavier < . I. Ii. R. 16 Mad. 488 

32. — — ^ .. Criminal Pro- 
cedure Code , ss. 195, 476 — Preliminary inquiry — 
Penal Code ( Act XL Y of 1860), s. 182 — Criminal 
Procedure Code ( Act X of 1872), s. 471. Where a 
Deputy Commissioner issued a sanction to prosecute 
the accused upon an express application made on 
behalf of a certain person against whom a charge of 
torture had been made, and which he found, from 
reasons stated in his judgment, to be false : — Held , 
taking the order to have been one made under s. 195 
of the Code of Criminal Procedure, that it was 
proper sanction, inasmuch as it Was given to a 
contemplated prosecution by a definite person. 
Semble ; On the supposition that the order was one 
under s. 476 of the Criminal Procedure Code, 
that it was not necessary for the validity of an order 
under that section that there should be any evi- 
dence on the record contradicting the case which 
was thought to be false, or that there should be a 
preliminary inquiry. Although it may sometimes 
well be that a preliminary inquiry ought to be held, 
the adoption of a rigid rule to that effect is neither 
rendered imperative by the law nor is it desirable. 
In the matter of Mutty La.ll Chose, I. L. Ii. 6 Calc. 
308 ; Queen v. Baijoo Lull, 1. L. It 1 Calc. 450 ; 
and Khepu Nath Sikdar v. Grish Chunder M ulcer jee 9 
1. L. R. 16 Calc . 370, referred to and distinguished. 
Baperam Surma v. Gouri Nath Dutt 

; A:, , v y;. : I. X*. R. 20 Calc. 474 


SA2NCTI035T FOR PROSECUTION — contdr. 

5. NATURE, FORM, AND SUFFICIENCY 
OF SANCTION — contd. 

S3. — — Criminal Pro- 

cedure Code, ss. 476, 195 — Sanction by Magistrate 
for prosecution — Preliminary inquiry. When ao 
Magistrate takes action under s. 4-76 of the Code of 
Criminal Procedure, it is not necessary to the vali- 
dity of his order tha the should hold a preliminary 
inquiry. Paper am Surma v. Gouri Nath Daft, 1. L, 
R. 20 Calc. 474, followed, Queen-Empress v. 
Matabadal . . I. L. R. 15 All. 392 

34. Criminal Pro- 

cedure Code, 1898 , ss. 191, 476 — Sanction for prose- 
cution for false statement made in proceedings under 
Land Acquisition Act (1 of 1894). Sanction under 
s. 195 of the Code of Criminal Procedure should be 
given only on application made for it by some person 
who may desire to complain of the particular offence 
and whose complaint could, not be entertained 
without such sanction. In the matter of Banarsi 
Das, 1. L. R. 18 All. 213, and Paper am Surma v. 
Gouri Nath Dutt, I. L. R. 20 Gale. 471, referred to. 
Durga Das Eukhit v. Queen-Empress 

I. L. R. 27 Calc. 820 

35 . Sufficiency of sanction — 

Sanction of official superior — Penal Code, s. 182 — 
Criminal Procedure Code, 1861, s. 118. Where a 
prosecution of an offence under Ch. X of the Penal 
Code was instituted by an inferior ministerial ser- 
vant under sanction of the authority of his official 
superior, the provisions of s. 188 of the Code of Cri- 
minal Procedure were held to have been, complied 
with. Queen v. Ram Golam Singh 

11 W, R. Or. 22 

See hi the matter of the petition of Abdool 

Luteef . . . . 9 W. R. Or. 3 

36 . — ~ Sanction of 

official superior — Criminal Procedure Code, 1861 , 
s. 169 — Judicial Commissioner silting as Sessions 
Judge . Where the Judicial Commissioner of Assam 
sitting as Sessions Judge, certified , in his capacity of 
Judge of the Chief Civil Court in Assam, that a 
charge of false evidence was entertained with the 
sanction of the District Court of Assam, to which 
the Court of the Munsif of Debrooghur, before or 
against which the offence was committed, was sub- 
ordinate : — Held, that the sanction required by 
s. 169, Code of Criminal Procedure, had been given. 
Bapogram Aham v . Gungaram Kacharee 

17 W. R. Or, 54 

37. Sanction men- 

tioning wrong section of Code — Criminal Procedure 
Code, 1861, ss. 169, 170 — Prosecution under different 
section than that for 'which sanction was ohtaimd. 
The prosecutor applied to a Civil Court for leave 
to prosecute, under s. 170 of the Criminal Procedure 
Code, a witness who had appeared before the Court. 
The Court granted the permission as applied for. 
The prisoner was tried for and convicted of an 
offence coming under the provisions of s. 169 of the 
Criminal Procedure Code, field, that the mention 
of s. 170 in the permission to prosecute granted by 
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the Civil Court might be treated as surplusage, and Code in the following form, elated, July 26, 1897, was 

that the prisoner was rightly convicted. Reg. v. tendered in evidence : “ Under the provisions of 

fX/ri ; \ Khitshal ;'HieamaK' ; / ... . 4 Bom, Or. 28 s. 196 of the Code of Criminal Procedure, Mirza Abas 

All Baig, Oriental Translator to Government, is 

38, Sanction by offi- hereby ordered by His Excellency the Governor in 

cial superior— District Superintendent of Police— Council to make a complaint against Mr. Bal 

“ Inferior ministerial officer”— Criminal Procedure Gangadhar Tilak, B.A., LL.B., of Poona, publisher. 

Code, 1861, s. 168. The sanction of a District Super- proprietor, and editor of the Kesari, a weekly 

intendent of Police to the prosecution of a charge of vernacular newspaper of Poona, and against 

giving false information not to such District Mr. Hari Narayan Gokhale, of Poona, printer of 

Superintendent himself, hut to an Assistant District the said newspaper, in respect of certain articles 

Superintendent, was held to be no sufficient appearing in the said newspaper, under S.124A 

sanction under s. 168 of the Criminal Procedure of the Penal Code and any other section of the 

Code, 1861. The words “ inferior ministerial said Code which may be found to be applicable to 

officer” referred to public servants of a lower the case.” Counsel for the accused objected that 

grade than an Assistant Superintendent of Police. -the order was too vague, and should have -specified 

f * Queen v. Ootum Chund . 2N.W. 287 the articles with reference to which the accused 

ft .89,. Criminal Proce* was to be charged. Held, that the order was suffi* 

dure Code, 1861, s. 168— Person charged with giving cient and was admissible, but that, if it were 

false information under Penal Code, s. 182. Where not sufficient, the commitment might be accepted 

a person was accused under s. 182 of the Penal Code and the trial proceeded with under s. 532 of the Code 

with having given false information to a head of Criminal Procedure. Queen-Empress v. Morton, 

constable, it was held that the provisions of s. 168 A L, RP.9 Bom. 288, followed. Queen-Empress 

ofthe Code of Criminal Procedure, 1 861, had -y. Bal GangadharTilak. I. L. R. 22 Bom. 112 

been sufficiently complied with, inasmuch as the 43 , Sufficiency of sanction 

lower Appellate Court staged in its judgment that Letter— Public servant;— Substantive offence— 

“ the c^se had been forwarded under s. 182 by the Abetment— Fresh sanction— Criminal Procedure Code 

officer in charge of the District Superintendent’s ^cf V of 1898), ss. 195 , 197, 280— Penal Code ( Act 

office,” the District Superintendent being the official XLV of I860), ss. 109, 468. The Inspector-General 

superior of the head constable. Q uee n v, Grish 0 f Registration, Bengal, wrote a letter to the Dis- 

Chunder Sircar . . • 19 w. R. Cr. 38 triet Registrar of Tippera, directing the prosecution 


: 40, — , Sanction given 

by Judge who afterwards tried, the case — Criminal 
Procedure Code, 1872, s. 469. The Court declined 
in this case to say under s. 469 of the Code of 
Criminal Procedure, 1872, that a conviction was 
bad, because the Judge who tried the case and the 
Judge who sanctioned the criminal proceedings 
was the same person. Queen v. Bubal Ch under 
Gangooly . . . .22 W. R. Cr, 10 

'41. — A* Notice . to show 

cause not a necessary preliminary — Criminal Pro- 
cedure Code, 1882, s . 195, An order under s. 195 
of the Code of Criminal Procedure sanctioning a. 
prosecution for perjury is not bad by reason of notice ; 
to show cause not having been issued previously to 
the person against whom, such order is made. 
Krishmmund Das v. Hari Bern, 1. L. R, 12 Calc. 
18, followed, MangaPv Ram v. Behari 

I. L. R. 18 All. 358 

42. ~ — — — ~ Criminal Pro- 

cedure Code (Act X of 1882), ss. 196, 532— Charge 
under Penal Code (Ad XLV of I860), s. 12U. 
The accused, who was the editor, proprietor, and 
publisher of the Kesari newspaper, was charged 
under s. 124A of the Penal Code with exciting and 
attempting to excite feelings of disaffection to Gov- 
ernment by the publication of certain articles, etc., 
in the Kesari in its issue of the 1 5th June 1897. At 
the trial an order for the prosecution given by 
Government under s. 196 of the Criminal Procedure 


of a Sub-Registrar on charges under ss. 417 and 468 
of the Penal Code. The Sub-Registrar was tried 
and convicted, under ss. 468 and 109, of abetment 
of forgery for the purpose of cheating. At the trial 
it was contended on behalf of the accused that there 
could.' be no conviction for' abetment when sanction 
had been given for prosecution for the substantive 
offence only. . Held, that the letter of the Inspector- 
General of Registration was a sufficient sanction to 
justify the conviction, and that no fresh sanction 
was necessary under s. 230 of the Criminal Procedure 
Code. Peofulla Chandra Sen v. Emperor (1903) 
X X. R,'3G Gale, 905 a' 
s.e. 7 C. W. M. 494 

44. Naming- : of [rofVender^OriP: 

miv,al Procedure Code (Act V of 1898), s. 195 (4). 
CL (4) of s. 195 of the Code of Criminal Procedure 
applies only to eases in which, at the time of grant- 
ing sanction to prosecute, the offender is uncertain 
or unknown. Where there is no doubt as to whom 
the prosecution is to be directed against, the offender 
should be named. Sequexra v. Luja Bat (1901) 
x X. B. m Mad, 871 

; 45*. ; ..Al ; 0;p(!eitf" 

mined Procedure Code , ss, 195 , 476 — Order directing 
prosecution — Order framed in the alternative held 
to be bad— Revision, A District Magistrate, having 
before him an application for the grant of sanc- 
tion to prosecute a certain person for perjuries 
alleged by the applicants to have been committed 
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by that person in the Court of the District Magis- 
trate, passed an order, in the following form : — 
“I. . , District Magistrate, Ruiandshahr, 

hereby charge you . . . that you, on the 21st 

day of June, 1902, at Ruiandshahr, in the course of 
the hearing of the appeal, Shib Dayal v. King - 
Emperor , stated in evidence before this Court,’ 5 etc., 
etc. ; “or I sanction proceedings against you under 
8. 1S2, Indian Penal Code, with giving false inform- 
ation,” etc., etc. “ I make the case over to^ R. 
Dipchand for disposal. R. Hardeo Sahai will fur- 
nish P. R. in R500, and one surety in like amount 
to appear when called on.” Held , that this order, 
being framed in the alternative, was a had order, 
and could not be acted upon. Hasan Shah v. 
Hardeo Sahai (1903) . I. D, R. 25 All. 234 

46. Perjury, assignment of — 

Criminal Procedure Code ( Act V of 1898 ) ss. 195 , 
cl (4), 234, 350, cl (I) and 537— Penal Code {Act 
XLV of 1850 ), . s, 193— Oaths Act {X of 1873 ) 
ss. 5 (b), 13. Although s. 195, el. (4), does not in 
express terms render an assignment of perjury 
necessary, the application for sanction and the 
order granting it, in respect of statements contained 
in a lengthy deposition, should specify the particular 
statements alleged to be false, but the omission to 
do so is a defect cured by s. 537, unless a failure of 
justice has in fact been established. Where the 
alleged false statements were not set out in the 
order of sanction but were specified in the applica- 
tion for it, and also in the charges subsequently 
framed • — H eld , that the accused was not prejudiced 
by the omission in the sanction. Balwant Singh v. 
Umed Singh, 1. L. B. 18 All 203, Queen v. Kartick 
Chunder Haidar, 9 W . B. Cr. 58, Queen v. Gobind 
Chunder Chose, 10 W. B. Cr. 41 ; Queen v. Boodhun 
Ahir , 17 W. B. Cr. 32, In re Jivan Ambaidas, 
I. L. B. 19 Bom. 362, Goberdhone Chowkidar v. 
Habibullah, 3 0. W. N. 35, and Queen v. Soonder 
Mohooree, 9 W. B. Cr. 25, referred to. Rakhal 
Chandra Laha v . Emperor (1909) 

X Ii. R. 36 Calc. 808 

6. POWER TO GRANT SANCTION. 

I. - - - - — - Implied power — Criminal 
Procedure Code , 1861, s. 167 — - Prosecution of public 
servant. Upon the construction of s. 167 of the 
Criminal Procedure Code: — Held, that the section 
by implication vested in the Court or authority to 
whom the Judge or other public servant not 
removeable, etc., was subordinate, the power of 
-sanctioning or directing such prosecution. It did 
not say that the Government must give the power, 
but that it shall exist unless limited or reserved. 
Every Court or authority therefore has it unless 
there is a limitation. Queen v. Keistna Rah 

7 ma, 58 


2 


Power to sanction where 


no particular party is moused— Sending case 
for mvestigalim, A Court had power to send a case 


6. POWER TO GRANT SANCTION — contd. 

Criminal Procedure Code, 1861, where no particular 
individual had been accused. Essan Chunder 
Dutt v. Pkannath Chowdhby . W. R. P. R. 71 
3. - What Courts can give sanc- 

tion — Criminal procedure Code, 1862, s. 468 — 
Case settled without evidence. The Courts that 
had jurisdiction to grant a sanction to proceedings 
under s. 468 of Act X of 1872, where the Court 
before which the offence was alleged to have been 
committed, and the Courts to which such Court is 
subordinate. In the matter of the petition of Kasi 
Chunder Mozumdar. Juggut Chunder Mozum- 
dar v. Kasi Chunder Mozumdar 

I. X*. R. 6 Calc. 440 

s.c. Kazi Chundka Mozoomdar v. Juggut 
Chundra Mozumdar . . 7 C. I». R. 330 


4. 


Criminal Proce- 


dure Code, 1882, s. 195 — Offence committed in pre- 
sence of Court — Preliminary inquiry — Case settled 
without evidence. It is competent for a Civil Court- 
before which a case may have been settled without 
any evidence being gone into, and which has grounds 
for supposing the offenco of the nature referred to in 
s. 195 of the Code of Criminal Procedure has been 
committed before it during the pendency of such 
case, to make a preliminary enquiry, and thus satisfy 
itself whether a primd facie case has been made out 
for granting sanction, and, if so satisfied, to grant 
sanction for the prosecution of the person alleged to 
have committed such offence. A sanction granted 
after such preliminary enquiry and based thereon is 
not illegal, in re Kasi Chunder Mozumdar, 1. L. 
B. 6 Calc. 440, and Zamindar of Sivagiri v. Queen , 
I. L. B. 6 Mad. 29, dissented from on this point. 
Shashi Kumar Dey v. Shashi Kumar Dey 

I. R. R. 19 Calc. 345 

5. , Power of Appellate Court 

to sanction prosecution of abetment — 
Offence committed before lower Court. Where an 
offence was committed against a Court of first in- 
stance, the Appellate Court to which it was subordi- 
nate was competent to sanction a prosecution under 
Ch. XI of the Criminal Procedure Code, 1861. 
Sanction to such a prosecution might be given even 
if the offence was abetment. In the matter of 
Ishan Chunder Ghose * . 15 W. R. 852 

6. Power of Civil Court— Cri- 

minal Procedure Code, 1861, s. 170. A Civil Court 
had no power to make an order, under s. 170 of 
the Criminal Procedure Code, sanctioning a prosecu- 
tion’ for an offence committed before the Court of 
the Principal Sudder Ameen on the Small Cause 
side, that Court not being subordinate to the Civil 
Court. Ex park Mahalingaiyan ... 6 Mad. 191 

7. . ; — Power of Civil 

Court iA ommii or forgery or perjury — Criminal 
Procedure Code , 1882, ss. 195 and 475 — Witness 
of party to proceeding. The power given to a Civil 
Court under Ch. XXXY of the Code of Criminal 
Procedure (Act X of 1882) to take action regarding 
“ any offence referred to in s, 195 ” is not ordinarily 


• * - 
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restricted, in regard to offences relating to docu- 
ments, to such, offences only when committed by a 
party to the proceeding in which the document was 
given in evidence. It extends also to such offences 
when committed by a witness of the party. In re 
Dbyji yalad Bhavaxi . I. X.. B. 18 Bom. 581 


8 . 


Power of Mamlatdar- 


Sanction of Collector — Prosecution of hullcarni for 
false report — Criminal Procedure Code, 1861, 
s. 167. The sanction for the prosecution of a kul- 
karni for making a false report as a public servant 
required by s. 167 of the Code of Criminal Procedure 
might be given by the Mamlatdar or by the pa til to 
whom such kulkarni was subordinate. The sanction 
of the Collector was not necessary for that purpose. 
Reg. v. Malhar Ramchandra . 7 Bom. Or. 64 

9. ... Power of Revenue Court— 


• — Criminal Procedure Code, 1872, ss. 468, 469, 470 
— Prosecution for offence against public justice and 
offence relating to document given in evidence — 
.** Subordination ” of Revenue Courts to High Court . 
Held (Spankie, J., doubting), on a reference to the 
Full Bench, that a Court of Revenue was a Civil 
Court within the meaning of ss. 468 and 469 of Act 
X of 1872, Observations by Sttjart, C.J., on the 
“ subordination of Courts of Revenue to the High 
Court within the meaning of ss. 468 and 469 of Act 
X of 1872. Empress v. Sabsukec 

I. Xi. B. 2 All. 588 

10. Power of District Magis- 


11 . 


trate — Court of Assistant Magistrate — Prelimi- 
nary inquiry — Criminal Procedure Code, 1882 , ss. 
195 , 476. The Court of an Assistant Collector is 
not subordinate to that of the Magistrate of the 
district within the meaning of s. 195 of the Criminal 
Procedure Code. Empress v. Narotam Das 

I, Xu R. 6 All. 98 


Information hy 


accused of offence — Report by a police of falsity of 
information — Sanction by District Magistrate on 
police report — Judicial proceeding — Subordination 
of police officer to District Magistrate — Complaint — 
Criminal Procedure Code {Act V of 1898), ss. 195 
and 587— Penal Code {Act XL V of 1860% s. 282 . 
The accused gave certain information to the police 
who after investigating the matter reported that 
the information given was false and constituted an 
offence under s. 182 of the Penal Code. The 
District Magistrate on this sanctioned the prose- 
cution of the accused, who was convicted and sen- 
tenced under that section. The accused appealed 
against the conviction and sentence. His appeal was 
heard and dismissed by the District Magistrate, who 
had previously sanctioned his prosecution. On revi- 
sion the accused contended that the District Magis- 
trate, having sanctioned his prosecution on the 
police report, was not competent to hear the appeal. 
Held, that, although police officers in a district were 
generally subordinate to the District Magistrate, the 
subordination contemplated by $. 195 of the Code 
of Criminal Procedure was not such subordination. 
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That subordination contemplated some superior 
officer of police. Nor could the report of the police 
officer be regarded as a complaint under s. 195 of the- 
Code of Criminal Procedure, and therefore no proper 
sanction had been obtained. The defect, however, 
was cured by s. 537 of the Code of Criminal Pro- 
cedure, as no failure of justice had been occasioned. 
Ramasqry Lall v. Queex-Empress 

I. B. B. 27 Cale.452 
4 C. W. N. 594 


12 . 


Criminal Pro- 


cedure Code, 1872, s. 468 — Relative positions of a 
Magistrate of the first class, the Magistrate of the 
district , and the Court of Session. Held (Oldfield, 
J., dissenting), that, for the purposes of s. 468 of Act 
X of 1872, a Magistrate of the first class was subor- 
dinate to the Magistrate of the district, and conse- 
quently application for sanction to prosecute a per- 
son for intentionally given false evidence before 
the former might, where such sanction was refused 
by the former, be made to the latter, and not to the 
Court of Session, which had not power to give such 
sanction. In the matter of the petition of Gur. 
Dayal . . « I. I*. B. 2 All. 205- 


13. 


Criminal Pro - 


j cedure Code, 1872, s. 468 — Sessions Court — Magis - 
■ trate of first class — Magistrate of district For the- 
j purposes of s. 468 of the Code of Criminal Procedure 
I (Act X of 1872), a Magistrate of the first class was 
j, subordinate to the Magistrate of the district : a sane* 

I tion given by the latter to prosecute a person for 
| intentionally given false evidence before the former 
j was therefore legal and sufficient, notwithstanding- 
I the refusal by the former to give such sanction him- 
j self. Semite: That the Sessions Court had not 
j power to give such sanction. Imperatrix v. Pad- 
; : MA3STABH PaI . . . I. Xj. B. 2 Bom. 384 


14. 


Criminal Pro- 


cedure Code , 1872, s. 468 — Subordinate Judges 
District Judge. For the purpose of sanctioning a 
criminal prosecution under s. 468 of the Code of 
Criminal Procedure, the Court of the Subordinate 
Judge was subordinate to that of the District Judge, 
notwithstanding that the subject-matter of the liti- 
gation in the former Court involved more than 
R5,000, and an appeal lay direct to the High Court 
from the decision of that Court in that matter. 

■■■ iMPERATRIXW' LAkSHMAKHAkHABAM,; ; '^: v 

X. I*. R. 2 Bom/481 
15 . , — ~~~ — — Power 1 of J second class- 
Magistrate — Criminal Procedure Code, 1872, 
s. 461 < — Sanction for prosecution for giving false in- 
formation to police officer, given by second class Magis- 
trate of talulch. A second class Magistrate of a 
talukh, not being the official superior of a police 
station-house officer within the meaning of s. 467' 
of the Code of Criminal Procedure, 1872, could not 
sanction a prosecution under s. 182 of the Penal 
Code for giving false information to the station- 
house officer. ' Qtjeex v. Velayudam Pxllai , ' 

I, D. BJMad/146 
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10. — — __ Power of Sub -divisional 

Magistrate — Criminal Procedure. Code , 1882 , 
si 195 — Sanction to prosecute for false evidence grant- 
ed by Magistrate on revising calendar, A Sub-divi- 
sional Magistrate, after perusing the calendar of a 
case tried by a Magistrate subordinate to him, sent 
for the record, and passed an order under s. 195 
of the Criminal Procedure Code, sanctioning the pro- 
secution of a witness in the case for perjury. Held, 
that the order was illegal. Queen-Empress v. 
Iyupptj . , . I. Xi. B. 7 Mad. 560 

17, Power of Small Cause 

Court Judge —Proceeding before Registrar — For- 
gery — Criminal Procedure Code ( Act XXV of 1861), 
s , 170. A specially registered bond was presented 
before the Small Cause Court Judge for execution, 
under s. 53, Act XX of 1866, and a decree passed 
upon it in usual form. Subsequently the Regis- 
trar sanctioned the prosecution of the decree- 
holder, on the ground that the bond was a forgery. 
The Small Cause Court Judge thereupon, on appli- 
cation made, without taking any evidence or making 
further inquiry, set aside the decree, and sanctioned 
the prosecution under s. 170 of the Criminal Proce- 
dure Code. Held, that he was justified in sanctioning 
the prosecution, but not in setting aside the decree. 
Queen v. Nawab Singh . 3B.L. B. A. Or. 9 

18. - ■ Power of Civil Judge— 

Criminal Procedure Code, 1861, ss. 170 , 171 — Power 
of Judge to make order where application had been 
made to Sudder Ameen in whose Court offence occur- 
red, and refused. The Civil Judge made an order, 
under ss. 170 and 171 of. the Penal Code, directing 
the Magistrate to investigate whether certain docu- 
ments used before the Sudder Ameen were forged, 
and, if so, by whom. Held, that he had jurisdiction 
to make the order, notwithstanding the Sudder 
Ameen had been applied to and had refused to 
make a similar order. Radhanautii Ba.ner.tee v. 
Kangai.ee Moelah . Marsh. 407 : 2 Hay 538 

19 '■ Power of District 
Judge to order - prosecution for forgery committed 
before Munsif — Witness-Criminal Procedure Code , 
1882, ss. 195 and 476. Where a defendant in a 
suit in the Court of a Munsif applied to the District 
Judge for sanction under s. 195 of the Code of 
Criminal Procedure to prosecute a witness who had 
given evidence in the Munsif s Court in support of a 
deed, produced as evidence before that Court, which 
had been found by the Munsif to be a forgery, and 
the District Judge refused the application, but, pur- 
porting to act under s. 476 of the Code, himself 
ordered the prosecution of such witness : — Held, 
that the Judge’s order was made without jurisdic- 
tion, the offence in respect of which the sanction was 
directed not having been com mi I ted before him nor 
. brought to his notice in the course of: a judicial pro- 
ceeding, In the matter :>f He nelUion of Mathura 
Das . . I. Xi. B. 16 All. 80 

20. __ — Power of Sessions Judge— 

Sanction given on inquiry ordered during trial 
Where, during an inquiry into allegations that a 


SANCTION FOR PROSECUTION*— contd. 

6. POWER TO GRANT SANCTION — contd. 

confession had been made under such circumstances 
as to render it inadmissible in evidence, the Sessions 
Judge accorded his sanction to the prosecution for 
perjury of some of the witnesses who deposed on be- 
half of the prisoners, the High Court considered such 
a proceeding improper and eminently calculated to 
defeat the object of the inquiry. Reg. v. Kashi- 
nath Dinkar ... 8 Bom. Or. 126 

21. - - Criminal Pro- 

cedure Code, 1882, s. 195 — Sanction to prosecute — 
“ Subordinate Court,” what is a — Sanction to pro- 
secute refused by Subordinate Judge in suit over 
R 5,000 — Jurisdiction of District Court to grant sanc- 
tion in cases to which appeal lies to High Court from 
Subordinate Judge. In matters relating to the grant 
of sanction to prosecute under s. 195 of the Criminal 
Procedure Code (Act X of 1S82), a Court is regarded 
as “ subordinate ” to another Court where the latter 
is the Court to which an appeal from the former 
ordinarily lies, and an application for such sanction 
must be made to such superior Court even in those, 
particular cases in which an appeal lies to some 
other Court, e.g., to the High Court. A decree- 
holder applied to the first class Subordinate Judge 
for sanction to prosecute his judgment-debtor under 
ss. 206 and 424 of the Indian Penal Code for fraudu- 
lent concealment of certain moveable property, 
worth about RIO, 000, awarded by the decree. This 
application was rejected by the Subordinate Judge. 
The District Judge declined to interfere on the 
ground that, the decree being appealable to the 
High Court, the High Court alone could deal with the 
application under s. 195 of the Criminal Procedure 
Code. Held, that, though the decree in. the present 
instance was appealable to the High Court, still, as 
appeals from the Court of the first class Subordinate 
Judge ordinarily lay to the District Court, the 
former was subordinate to the latter Court within 
the meaning of s. 125 of the Criminal Procedure 
Code. In re Anant Ramchandra Lotlikar 

I. L. R. 11 Bom. 438 

22. - — — — 4 — Criminal Pro- 

cedure Code, s. 195 — Sanction for prosecution of 
witness for perjury by Village Munsif. V was tried 
and convicted under s. 193 of the Penal Code for 
giving false evidence before the Court of a Village 
Munsif in a suit in which V was defendant. The 
Village Munsif sanctioned the prosecution of V under 
s. 195 of the Code of Criminal Procedure. On appeal 
the Sessions Judge acquitted V on the ground that a 
Village Munsif had no power to sanction the prosecu- 
tion because s. 195 of the Code of Criminal Procedure 
did not apply. Held, that the Village Munsif had 
power to grant the sanction, and that the objection 
to the conviction was bad in law. Queen -Empress 
V. Venkayya . 1. 1*. B. 11 Mad. 735 

23 — - — Ci imi i .* I 1 b o - 

. cedure Code , s. 195 — Sanction for prosecution for 
giving false evidence in a suit under Act XII of 1881 
tried by an Assistant Collector of the second class — 
Sanction granted by Collector • — Jurisdiction of Ses- 
sions Judge to entertain application to revoke sanction. 
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A suit for arrears of rent under s. 93, cL (a). Act 
Nil of 1881, was heard by a TahsikUr h^ang Oie 
powers of and acting as an Assistant Collector. 
Application was made to him for an ordei ^ “ f al “e 
ini the prosecution of a witness for having given false 
evidence in the course of the trial of the suit. The 
Tahsildar referred the matter to ^ Magistrate of 
the district, who was the Collector, and that ottcci 
made an order sanctioning Prosecution. From 
this order the witness applied to the Court oi toe 
■District Jud^e to revoke the sanction. ina 
bebg of opinion that the Court of the Collector was 
not subordinate to it in the matter within the > mean- 
ing of s. 195 of the Code of Criminal Procedure, 1882, 
declined to interfere. The witness then applied to 
the Commissioner of the Division, and that ioffi • 
holding that he had no jurisdiction in l the mat te • 
oi so declined to interfere. On application by the 
witness to the High Court for revision of the order 
of the Court of the District Judge -.—Held, that the 
Court of a Collector, when granting sanction lor 
prosecution under s. 195 of the Code of Criminal 
Procedure, 1882, in respect of false evidence giyen 
in the course of the trial of a rent ease from the 
final decision in which there was no appeal to 
Court of the Judge of the district, was still to be 
deemed subordinate to it within the meamg o 
that section, and the Court of the District Judge 
may be taken to be the Court to which appeals 
from the decisions of the Collector ordinarily be. 
Habi Peas ad v. Debi Dial. I. L B. 10 All. 58 

Criminal Pro- 


dure Code (Act X of 1882), ss. 195, " 476-Order 

sanctioning prosecution— Evidence necessary for such 
order Before a Court is justified in making an order 
under s 476, directing the prosecution of any person, 
it ought to have before it direct evidence, fixing the 
offence upon the person whom it is sought to charge, 
either in the course of the preliminary enquiry re- 
ferred to in that section or in the earlier proceedings 
out of which the enquiry arises. It is not sufficient 
that the evidence in the earlier case may induce 
some sort of suspicion that the person had been 
guilty of an offence ; hut there must be distinct 
evidence of the commission of an oilence by the 
person who is to be prosecuted. Queen v. Baipo Lai , 
I. L. R. 1 Calc. 450 , and In the matter of the petition of 
Kali Prosunno Bagchee, 23 W. R. Or. 23, followed. 
In the matter of the petition of Kheptt Nath Sirdar. 
Khbptj Nath Sikjdab tv Ge ™ 

25. _ Criminal Proce - 
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decree in the present instant was appealable to 
“ Her Majesty in Council,” still, as appeals from 
the Court of the Recorder of Rangoon ordinarily 
lay to the High Court, the former w«,s held to be 
subordinate to the latter Court within the mean- 
ing of the section. In re Anani Ramchandra Lotlikar 
iX R. 11 Bom. 438 , followed. Madubay Pillay 
V. Eldebton . . I. li. B 22 Calc. 487 

20 . : — — — Criminal Pro- 

cedure Code, 1882, ss. 195, 407, and 476 — Applica- 
tion for sanction to prosecute — Offence committed be- 
fore 2nd class Magistrate — Magistrate , jurisdiction 
of— Application by letter for sanction to prosecute— 
District Magistrate’s order sanctioning prosecution 
and prescribing the Court in which the prosecution 
should take place. The District Forest Officer 
applied by letter to the District Magistrate to take 
such action as he deemed fit against one S, who, for 
reasons stated by the District Forest Officer,, was 
suspected of having abetted the offence of giving 
false evidence in the" course of proceedings instituted 
on behalf of the Forest Department in the Court of 
a second class Magistrate. The District Magistrate 
had previously directed that all appeals from the 
second class Magistrate should be heard by the 
j Deputy Magistrate, but he passed an order himself, 

| whereby he (1) sanctioned the prosecution of 8, 

! and (2) directed that it should take place in the 

i Court of the Plead Assistant Magistrate. Held, (i) 

| that the District Magistrate had no jurisdiction to 
j sanction the prosecution, for the reason that he 
i was not the ordinary aiipellate authority ; (ii) that 
i the second part of his order was irregular for the 
| reasons that it was not authorized by the Criminal 
Procedure Cod3, s. 195, and he had no jurisdiction 
to act under s. 476, since the alleged offence was 
not brought to his notice in the course of a judicial 
proceeding. Queeh-Emtbess v. Subbaraya 
Ptt.t.at ... I. D. R. 18 Mad, 487 


27. 


Inquiry prett- 


dure' Code, 1882, s. 195— 1 Subordinate Court 
Jurisdiction of the High Court to revoke or grant sanc- 
tion in cases in which appeal lies to “ Her Majesty in 
Council” from the Court of the Recorder of Rangoon. 
In matters relating to the grant of sanction to pro- 
secute, under s. 195 of the Criminal Procedure Code 
(Act X of 1882), a Courtis regarded as “subordi- 
nate 5 5 to another Court where the latter is the 
Court to which appeals Horn the former ordinarily 
ie, i.e., lie in the majority of cases. Though the 


minary to exercise of power to grant sanction- 
Offence by definite person or persons — Criminal Pro- 
cedure Code, 1882, s. 476— Civil Procedure Code, 
1882, s . 643 . — The provisions of s. 476 of the 
Criminal Procedure Code as well as of s. 643 of the 
Civil Procedure Code clearly indicate that the Court 
taking action under either section must not only 
have ground for inquiry into an offence of the 
description referred to in those sections respect- 
ively, hut must also be primd facie satisfied that the 
offence has been committed by some definite person 
or persons againsfc whom proceedings in the 
Criminal Court are to be taken. Khepu Nath 
Sikdar v. (Irish Chunder, Muikerji, 1. L. R. 16 Calc. 
730, and Chaudhari Mahomed Izarul H.uq v. Queen - 
Empress, I- L. R. 20 Calc. 349, followed. _ A 
Division Bench of the High Court taking the civil 
business of a particular group has jurisdiction to 
deal with an order under s. 643 of the Civil Pro- 
cedure Code made by a Civil Court in any of the 
districts included in the group. Mahomed-- 

.. 330lle ; BS2 
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28. — Criminal Pro- 

cedure Code, 1882, s. 476 — Inquiry before issue of 
an order under s. 144 — Criminal Procedure Code — 
Judicial 'proceeding — False evidence. A Magistrate 
making an inquiry before issue of an order under 
the Criminal Procedure Code, s. 144, is acting in a 
stage of a judicial proceeding, and has therefore 
jurisdiction to take action under s. 476, if he is of 
opinion that false evidence has been given before 
him. Queen-Empress v. Tirunarasimha Chari 

I. Xj. R. 19 Mad 18 

29. — - — - — — — Criminal Proce- 

dure Code , 1882), s. 195 — Power of Court to go out- 
side record. A Magistrate, in deciding whether to 
sanction under Criminal Procedure Code, s. 195, a 
prosecution for giving false evidence, has power to 
hold an inquiry and record other evidence besides 
that in the .case before him, in the course of which 

. the offence is supposed to htve been committed. 
Queen-Empress v. Motha 

I. Xi. B. 20 Mad. 389 

30. — — — Criminal Pro- 

cedure Code, 1882, s. 195 — “ Court to which appeals 
ordinarily lie” — Collector — District Judge . For the 
purpose of granting or revoking a sanction to 
prosecute refused or granted under s. 195 of the 
Code of Criminal Procedure, an Assistant Collector 
of the first class is subordinate to the District 
Judge, Hari Prasad v. Debt Dial , 1. L. R. 10 
All . 582 , followed. Queen-Empress v. Ajudhia 
Prasad , Weekly Notes. All {1895), 121, considered. 
Shankar Dial v. Venables I. Xj B. 19 All. 121 

31. Criminal Pro- 

cedure Code, 1882, s. 195— Sanction for prosecution 
— Complaint found to he false on an investigation by 
the police, but without judicial enquiry . When a 
complaint was found to be false on an investigation 
being made by the police, and thereupon sanction 
was given under s. 195, Criminal Procedure Code, 
for prosecuting the complainant for instituting a 
false complaint : — Held, that the sanction was bad 
in law as it was given without a judicial investiga- 
tion of the complaint. Mukunda Behari v. 
Bhikari Chaban Mahanti . 10. ¥. NT. 452 

32. — - — — — y Power of Court 

to grant sanction with regard to case pending in 
another Court — Power of Court to dispose of case 
pending on the file of another Magistrate without 
withdrawing it. Held , that the Deputy Commis- 
sioner had no power to pass an order of dismissal 
under s. 203, Criminal Procedure Code, in a case 
which he had transferred to the First Extra Assist- 
ant Commissioner, and which was at the time 
pending in the Court of the latter, nor to grant ' 
sanction under the circumstances. Kutab Ali v. 

: Empress , , . . ' > . 3C,W. NT. 490 

3S, $ — Penal Code ( Act 

XLV, of I860), s. 182 — False inf ormation with in- 
tent to ca'Use public servant to use his lawful power to 
the injury of another person — Criminal Procedure 


Code ( Act V of 1898), ss. 195, 476 — Judicial pro- 


6. POWER TO GRANT SANCTION — contd. 

ceeding . A Deputy Commissioner, upon receiving a 
petition complaining of various acts of misconduct 
by the Tahsildar and others of the locality, referred 
the matter to the Sub-Divisional Magistrate for 
enquiry and report. The Sub -Divisional Magistrate 
in consequence of an opinion formed by him during 
the enquiry, proceeded to try the petitioner, who 
was one of the persons who made the petition 
originally to the Deputy Commissioner, and. 
convicted him under s. 182, Penal Code. Held, 
that the Sub-Divisional Officer had no jurisdiction 
to institute the proceedings or to grant sanction,, 
inasmuch as the complaint which led to this trial” 
was not made to him, but was made to the Deputy 
Commissioner without whose previous sanction 
or complaint no trial under s. 182, Penal Code, 
could be held. That s. 476, Criminal Procedure 
Code, did not apply to the proceedings, as they 
were not judicial proceedings. Asmutulla v. 
Empress . . . .4 0. W. IN. 360 

84. What Court — Code of Crimi- 

nal Procedure ( V of 1895), s. 195 { b ). The 
Court which tries the case on its merits, and not the 
Court before which proceedings were instituted and 
, process is issued, is the proper Court to grant sanc- 
tion for prosecution under s. 195, Criminal 
Procedure Code. Putiram Ruidas v. Mahomed 
Kasem, 3: C. TF. N. 33, followed. Jeebun Krista 
Shaw v. Benoy Krista Shaw (1901) 

6 C. W. 3ST. 35 

35. Criminal Proce- 

dure Code {Act V of 1898), ss. 195 {7), 407 {2) — Court 
to which appeals ordinarily lie — Refusal to accord 
sanction — Appeal to Magistrate who has been directed 
and empowered to hear appeals under s. 407 (2). A 
Magistrate who has been directed and empowered 
to hear appeals under the provisions of s. 407 (2) of 
the Code of Criminal Procedure is not the “ Court 
to which appeals ordinarily lie,” within the meaning 
and for the purposes of s. 195 {7) of the Code. 
(Benson, J., dissenting.) Eroma Vaeiar v. Em- 
peror (p.b. 1903) . I. L. B. 26 Mad. 656 

36. Registrar of Small Cause 

Court — ■ Presidency Small Cause Courts Act {X V ’ 
of 1882), s. 135. The Registrar of the Court of Small 
Causes has authority, under s. 195, el. (1) (a), of the • 
Criminal Procedure Code (Act V of 1898), to grant 
sanction for the prosecution of an offence under 
s. 182 of the Indian Penal Code (Act XLV of I860) 
as the public officer concerned. In the matter of 
Goveebhandas Meghji (1902) 

I. li. R, 27 Bom. 130* 

37 i ~ - — rMR — - Registrar j' of jihejP' [: 

Small Cause Court — Judge — Validity of sanction — 
Power of the High Court on reference by Presidency 
Magistrate — Criminal Procedure Code {Act V of 
1898), ss. 195 (1) cl (b) ; 432 , 433 (1 ) — Fraudulent 
decree not set aside by a Civil Court— Penal Code 
{Act XLV of I860), s . 210. Vv hex e a plainti £E insti tu- 
ted a false suit for money, and fraudulently obtained 
an ex parte decree therein, before the Registrar of/ 
the Calcutta Small Cause Court, who subsequently 
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left the country on furlough, and an application for 
sanction to prosecute him under ss. 209 and 210 
of the Penal Code, in respect of such suit and decree 
was made to the Officiating Chief Judge of the 
Court, and granted by him : — Held, that the sanc- 
tion was valid. Ordinarily, as a matter of conveni- 
ence and expediency, an application for sanction 
should be made to the Judge, who tried, the case, 
if he be present in the Court ; but if he is not, it is 
open to the Court, that is, to any other Judge of the 
Court to grant sanction. In the matter of Krishna 
Gobinda Butt , 9 G . IF. N. 89, distinguished and 
dissented from. Arnbica Boy v. Emperor , 2 C. L. J. 
65 n, referred to. H. G. Pro . 12th November , 1872, 6 
M ad. H. C. Ap. XII, followed. Upon a Reference 
under s. 432 of the Criminal Procedure Code the 
High Court deals only with the particular points of 
law stated for its opinion, but not with the facts of 
the case nor any other objection to the validity of 
the proceedings referred. The offence in s. 120 of 
the Penal Code is committed, when the decree is 
fraudulently obtained, and the fact that the decree 
has not been set aside, though admissible to prove 
that there was no fraud, is not a bar to a prosecution 
under the section. Emperor v. Molla Fuzla 
Karim (1905) . . I. Ij. R. 33 Calc. 193 

38. — Commissioner’s power to 

grant sanction for the prosecution of a 
witness examined by him — Criminal Proce- 
dure Code ( Act V of 1898), s. 195, subs-s. (1), cl. (b), 
s. 503 — Commission to examine witness — 46 Court.” 
During the pendency of a Sessions case a witness was 
examined on commission under s. 503, Criminal Pro- 
cedure Code. Subsequently the Deputy Magistrate 
who examined the witness on commission, being ap- 
plied to, granted sanction for the prosecution of the 
witness under s. 193, Indian Penal Code. Held, that 
the proper authority to grant sanction for the pro- 
secution of the witness was the Sessions Court and 
not the Deputy Magistrate, who acted only as Com- 
missioner. Although a Commissioner for the exa- 
mination of a witness under s. 503, Criminal Proce- 
dure Code, may be a Court within the meaning of 
that section for the purpose of issuing process 
against the witness and for recording his evidence, 
still it is not a <c Court” within the meaning of s. 
195, sub-s. (1), cl. (b). The word “ Court ” in s. 
195, sub-s. (1), cl. ( b ), Criminal Procedure Code, 
must mean the Court whose duty it is to consi- 
der evidence and to decide whether it is true or 
false. Saadut Ali Kiian v. Emperor (1907) 

11C.W.3N.909 


7. DISCRETION IN GRANTING SANCTION. 

1. — Exercise of discretion — 

Criminal Procedure Code, 1861, s. 169. The discre- 
tion vested in a Civil Court under s. 169, Code of 
Criminal Procedure, of sanctioning a criminal charge 
of perjury was one that should be most carefully 
exercised. Queen v. Poosa Ram 

6 W. R. Or. 11 
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2. — - Case settled with- 

out evidence being gone into — Criminal Procedure 
Code , 1872, s. 468. Per Garth, C.J. — Where 
a case was settled without evidence being gone into, 
the Court in which the suit was brought, even if it 
had power to sanction criminal proceedings against 
any of the parties to such suit under s. 468 of Act 
X of 1872, was guilty of great impropriety and 
indiscretion in so doing, inasmuch as it could have 
had no opportunity of judging of the bond fides of 
the claim or defence. In the matter of the pettion of 
Kasi Chunder Mazumdar. Juggut Chunder 
Mozumdar v. Kasi Chunder Mozumdar 

I. L. R. 6 Calc. 440 

s.c. Kazi Chundra Mozoomdar v. Juggut 
Chundra Mozoomdar . . 7 C. L. R. 330 

3. • Proof before Court 

of commission of offence — Criminal Procedure 
Code , 1882, s. 195. Before granting a sanction to 
prosecute under s. 195 of the Code of Criminal Pro- 
cedure, a Court is bound to satisfy itself that an 
offence has been committed ; but it is not bound to 
hold any inquiry as to all the persons who may be 
implicated in such offence. In the matter of the 
petition of Govindannayar . I. L. R. 7 Mad. 224 

4. — Proof before Court 

of commission of offence — Criminal Procedure 
Code, 1882 , s. 195 — False charge— Penal Code, 
s. 211 — Preliminary inquiry. A prosecution of a 
charge under s. 211 of the Penal Code should not 
be granted under s. 195 of the Criminal Procedure 
Code as a matter of course, but only when the com- 
plainant can satisfy the Court that the interests of 
justice require a prosecution, and there is a strong 
primd facie case against the accused. Held, there- 
fore, where S, who had been tried before the Court 
of Session for an offence and acquitted, applied 
to the Court, in respect of the criminal proceedings 
which had been instituted against him, for sanction 
to prosecute G for abetment of an offence under s. 21 
of the Penal Code, and the Sessions Judge granted 
the sanction, and there was nothing on the record of 
the criminal case or of the Judge’s proceedings to 
show on what grounds G was accused of abetting a 
false charge, or on what grounds the Judge gave the 
sanction, that before the Judge gave the sanction 
he should have satisfied himself, by examination of 
S or other inquiry, whether 8 had sufficient grounds 
in fact for accusing G, and whether there were good 
primd facie grounds for suspecting G of abetting a 
false charge and permitting a prosecution. In the 
matter of the petition of Gquri Sahai 

I. L. R. 6 AIL 114 

5. ^.1. Criminal Proce- 

dure Code, s . 195— Penal Code {Act XLV of I860) 
ss. 193, 463 . In a case in which the Court of first 
instance finds an instrument to be genuine and the 
Judge in appeal happens to take a different view of 
the matter, it is not desirable to grant a sanction to- 
prosecute under s. 195 of the Criminal Procedure* 
Code. Principle which should guide a Court in* 

16 T 
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Sanctioning a prosecution explained. Ram Prosad 
Roy v. Sooba Roy . . 10. W. NT. 400 

0, _ — — Penal Code (Act 

XLV of 1860), s. 211 — Discharge of an accused per- 
son — Intentionally bringing a false charge.. Where 
a Deputy Magistrate refused to grant sanction to 
prosecute the complainant for bringing a false 
charge on an application being made to him by the 
accused persons four months after the date of their 
discharge, but on an application being made to the 
Sessions Judge for the purpose, the latter, without 
giving any notice to the persons against whom the 
sanction was asked for, made an order sanctioning 
their prosecution under s. 211 of the Penal Code : — 
Held, that, having regard to the view that the Deputy 
Magistrate took of the matter when he refused the 
application for sanction, and having regard also to 
the great delay in making the application for sanc- 
tion and to the fact of the Sessions Judge’s order 
being made without any notice to the petitioners, 
that order is not a proper order and must be set aside. 
Ram Nath Chamar v. Ram Sarah Lall 

1 C W. K. 529 

7. — Criminal Proce- 

dure Code ( Act X of 1882), s . 195 — Sanction to 
prosecute for making false affidavit — Application 
by person not a party to the suit through enmity — 
Proper grounds of sanction — Stage of proceedings 
when sanction to be granted . No Court should en- 
tertain an application to prosecute made by persons 
who are not parties to the suit out of which the pro- 
ceedings for sanction arise. An order granting 
sanction ought only to be given after careful con- 
sideration, and having in view the ends of justice, 
and not in order to assist the private ends of indivi- 
duals. It is desirable in most cases that the Court 
should conclude and have all the facts before it 
before giving sanction, and that it should not do so 
at an early stage of the proceedings. Where an 
application for sanction, unsigned and unverified, 
was filed before a Munsif , purporting to be on behalf 
of the defendant in a civil suit, who deposed that he 
was not aware of the application or its contents and 
was not desirous of prosecuting, and the Munsif 
found that it was filed by one P who was not a party 
to the suit, out of ill-feeling, and thereupon rejected 
the same : and where the sanction was, on appeal, 
granted by the Sessions Judge without deciding who 
the real applicant was, or determining the object of 
the application, but on the ground that there was 
evidence forthcoming to prove the falsity of the 
affidavit to the knowledge of the present petitioner : 
— Held , that, under the circumstances of the case, 
sanction was improperly granted by the Judge, and 
mhst be revoked. In the mailer of the petition of 
Chandra Kant Ghose . „ SC, W. H. 3 

8. — — — — - Criminal Pro- 

cedure Code, 1872, s. 468 — Discretion of High Court 
to grant sanction after refusal by Small Cause Court. 
In a case in which the High Court was asked under 

8. 46$, Code of Criminal Procedure, to sanction a 
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prosecution for giving false evidence of a plaintiff 
in a suit before a Small Cause Court, which Court 
had refused such leave to the defendant Jit was held 
that the High Court would not be justified in exer- 
cising the discretion vested in them by s. 468 unless 
it appeared very clearly that there were strong 
grounds for granting the sanction. Money Mohun 
Dey v. Dinonath Mtjxlick . 22 W. R.Cr. 11 

9. - Criminal Pro- 

cedure Code , 1872, s. 468 — Grounds for sanction — 
— Record . On an application for sanction to prose- 
cute under s. 468 of the Code of Criminal Procedure, 
1872, it was not competent to the Court to go 
beyond the record in determining whether or not 
sanction should be granted when the record itself 
discloses no foundation for the charges. In re 
Kasi Chunder Mozumdar, I. L . R. 6 Calc. 440, 
approved. Sangili Vira Pandia Chinnatambiar 
v. Queen. Zamindar of Sivagiri v. Queen 

I. X. R. 6 Mad. 29 

10. Criminal Pro- 

cedure Code, ss . 195 , 435 , 478 — Forged documents 
filed in Court — Prosecution ordered by Court as to 
documents not on record — Power of High Court in 
revision. Certain documents having been put into 
Court in a suit pending before a District Munsif, 
but not given in evidence, the District Munsif, made 
an order for the prosecution of the parties who so 

1 put them in, on the ground that the documents 
were forgeries. Held, that the High Court had 
power to revise the proceedings of the District 
Munsif ; that the District Munsif was not compe- 
tent to go beyond the record. Zamindar of Siva- 
giri v. Queen, I. L. R. 6 Mad. 29, followed, and that 
the order was wrong and should be set aside. 
Abdul Khadar v. Meera Saheb 

I. X. R. 15 Mad. 224 

11. — Criminal Pro- 

cedure Code, 1882, ss. 202, 203, 476 — Penal Code , 
s. 211 — Complaint dismissed without preliminary 
inquiry into the truth of complaint. A Magistrate 
of the first class, after considering the result of an 
investigation by a police officer under s. 202 of the 
Code of Criminal Procedure, dismissed a complaint 
as false, and passed an order sanctioning the prose- 
cution of the complainant for an offence punishable 
under s. 211 of the Penal Code, and directed a third 
class Magistrate to hold a preliminary inquiry, the 
offence being cognizable by the Court "of Sessions 
only. Held, that, as there was no application before 
the first class Magistrate for sanction to prosecute, 
the order must be taken to bo a complaint made by 
the said Magistrate, and therefore, under s. 476 of 
the Code of Criminal Procedure, the third class 
Magistrate had no jurisdiction to hold an inquiry. 
Held, also, that the first class Magistrate ought 
to have held a preliminary inquiry under e. 476, 
in order that the complainant might have an 
opportunity of showing the truth or bond fide# of 
the complaint. 'Queen v. Yendava Chandramma 
I. X*. R, 7 Mad. 189 
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X2. , Forgery — Evi- 


dence of charge, necessity for. Sanction to a prose- 
•cution of a witness or of a party to a suit, for the 
forgery of a document put forward in course of the 
■trial of that suit, should not he given, without all 
the testimony available at the trial and bearing on 
-the question of forgery having been first received, 
and it being satisfactorily proved that there is a 
primd facie case made out for the charge. Quaere : 
Where a document was not put in evidence or dealt 
•with as evidence, but merely had a place on the 
Judge’s file, sanction was necessary. Seetaram 
‘Sahoo v. Shjeo Golam Sahoo . 19 W . It. 183 
18 . . Forgery — Criminal Proce- 

dure bode {Act V of 1898), s. 19 5, mb-s. (3)— Evidence 
— Tendering in evidence document alleged to be forged, 
;but not judicially considered, sanction to prosecute 
.for. An application under s. 195 of the Criminal 
Procedure Code, for sanction to prosecute for tender- 
ing in evidence a document alleged to be forged, 
ishould not he refused on the ground that the docu- 
ment was only tendered in evidence and not judi- 
cially considered. But where there are no primd 
facie good grounds for instituting criminal pro- 
ceedings, such sanction should not be granted. 
‘Guru Charan Shaha v. Girija Sundari I) asst 
,(1902) .... I. L. R. 29 Calc. 887 

s.e. 7 C. W. 1ST. 112 

14* Reasonable probability of 

'conviction — Criminal Procedure CodeJ(Act V 
of 1898), s. 195 — Petition to revoke sanction. A 
person whose prosecution had been sanctioned by 
a, Sub-Magistrate petitioned the Special Assistant 
Magistrate for the revocation of the sanction. The 
Special Assistant Magistrate declined to interfere, 
on the ground -that, as the Sub-Magistrate had had 
judicial evidence before him, and had also held the 
necessary inquiry before granting sanction, the 
necessary conditions had been fulfilled, and it was 
not for him, at that stage, to usurp the functions 
•of a Court trying the petitioner for the offence. 
Held, that it 'is the duty of the authority giving 
sanction, or upholding it under s. 195, to go into the 
merits of the application for sanction, with refer- 
ence to the evidence before it which is relied on as 
justifying the according of sanction. Unless there 
is sufficient primd facie evidence and a reasonable 
probability of conviction, the Court giving the sanc- 
tion or upholding it will not be properly exercising 
the discretion vested in it by law. In re Pares 
Kuotammbd (1902). . I. Jj. R. 26 Mad. 116 

15. Sanction, by successor in 

'Office . — Criminal Procedure Code {Act V of 1898), 
s. 195 — Sanction to prosecute — Delay, ground for 
refusal. Application for sanction to prosecute 
.ought to be made promptly or the delay should 
be satisfactorily accounted for. Balwani Singh v. 
Umed Singh, L L. R 18 All 203, followed. 
Where there was a delay for nearly one year in j 
applying for sanction, and the delay was not 1 
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accounted for : — Held, that the application ought 
to have been refused. A Munsif has jurisdiction to 
grant sanction under s. 195, Code of] Criminal Pro- 
cedure, in respe ct of an offence committed before 
his predecessor in office. Krishna Qobinda Dutt, 
9 C. W. N. 859 , distinguished and doubted. 
Dharamdas Kamar v . Sagore Santra (1906). 

11C. W.N.119 
16. Perjury — Discretion of Magis- 

trate in according sanction — Improper exercise — 
Criminal Procedure Code {Ad V of 1898), s. 195 — 
Indian Penal Code [Act XLV of 1860), s. 193. 
The primary consideration in a ease of perjury 
under s. 193, Indian Penal Code, is that the false 
statement should be intentionally made. Where in 
a case in which sanction was asked for the prosecu- 
tion of the petitioner under s. 193, Indian Penal 
Code, for having made false statement in his cross- 
examination in a Court of justice, there was no 
finding by the Magistrate who granted the sanction 
that the false statement was intentionally made 
and there did not appear any evidence in the 
case of any such intention : — Held that the sanc- 
tion was bad in law. Where the petitioner 
who had been convicted and sentenced to im- 
prisonment in a criminal case brought against 
him by certain Sonthals 17 years ago, having been 
asked in cross-examination whether he was ever 
1 convicted and sentenced to imprisonment in a 
criminal case brought against him by some Son - 
thals, denied having been so convicted and 
sentenced, and the trying Magistrate on being 
moved refused to grant sanction to prosecute him 
for perjury : — Held , that the District Magistrate did 
not exercise his discretion properly in sanctioning 
the prosecution of the petitioner without consider- 
ing whether the false statement in any way affected 
his credibility and whether it was not possible 
for him to forget the circumstances of his previous 
conviction, and whether the question was at all 
relevant. Azibulla Sarcar t\ Udoy Sonthal 
1908). .... 18 C.W. N.422 

8. REVOCATION OP SANCTION. 

Extent of power of revoea- 


tion— Criminal Procedure Code {Act V of 1898), 
s. 195. The power of revoking given under s. 195 
(b) is only in respect of sanctions, and not of 
complaints. Queen- Empress v. Ankanna 

I. I*. R. 23 Mad. 205 

Power to revoke 


sanction — Distinction between a sanction granted to 
a private person and a complaint by a Court — Cri- 
minal Procedure Code { Act X of 1882), s$. 195 and 
476 . S. 195 of the Criminal Procedure Code (Act 
X of 1882) distinguishes between the sanction, 
granted by a Court to a prosecution by a private 
individual and a complaint made by the Court itself . 
A superior Court to which such Court is subordi- 
nate may revoke Jhe sanction granted in the former 

16 t 2 
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case to the private prosecution, but it has no power 
in the latter case to set aside a complaint duly made 
by a subordinate Court. Ishri Prosad v. Sham Lai , 

I. L. JR. 7 All 871 ; Queen v, Baijoo Lall, L L. JR. 1 
Calc. 450 ; and Cyan Chunder Boy v. Protab 
Chunder Pass, I. L . B. 7 Calc . 208, referred to. 
Queen-Empress v . Rachappa 

I. Xi. B. IS Bom. 109 

3. , ... ' - Criminal Proce- 

dure Code , 1882 , as. IPJ, 476— High Court, juris- 
diction of. The High Court has no power on appeal 
to set aside a complaint duly made by a subordinate 
Court under s. 476 of the Code of Criminal Proce- 
dure. Queen-Empress v. Naeakka 

I. L. R. IS Mad. 144 

But see Khepu Nath Sikdar v. Grish Chunder j 
Mooherjee . . I. L. B. 16 Calc. 730 

and In the matter of the petition of Mathtjra Das 

I. L. B. 18 AIL 80 

where the High Courts of Calcutta and Allahabad’ 
respectively, have held that the High Court has 
power to set aside such an order on revision. 

4. - L ; '■.■ r — — — - Criminal Proce- 

dure Code , 1882, s. 195 — Revocation of sanction 
granted in respect of an offence committed in the course j 
of a civil suit of over 115,000 in value — Valuation of i 
suit. Where sanction to prosecute is granted in j 
respect of perjury committed in the course of a civil j 
suit, the valuation of such civil suit is immaterial j 
to the question of the Court to which an application j 
under s. 195 of the Code of Criminal Procedure for 
revocation of the order granting sanction will lie. 
Ganga Dei v. Sher Singh . I. Ij. B. 17 All. 51 

: ■ — - — — *t~~: Criminal Pro - j 

cediire Code ( Act X of 1882), ss, 195, 369 — Sessions j 
Judge's power to review Ms order in proceedings 
taken to revoke sanction. A Sessions Judge, having 
once refused to revoke a sanction granted by a 
subordinate Court under s. 394 of the Criminal Pro- 
cedure Code (Act X of 1882) has no jurisdiction 
afterwards to reiew his order and set aside the 
sanction. An application to a Sessions Judge for 
revocation of a sanction granted under s. 195 of the 
Code is a criminal proceeding in revision. Any order 
passed in such a proceeding is final, and cannot be 
reviewed or revised by him. Queen-Empress v. 
Ganesh Ramkrishna . I. Ii. B. 23 Bom. 50 

0 ; 7 — t Chief Judge of Small Cause 

Court — Chef Judge can revoke sanction, as a 
public officer — Jurisdiction of Small Cause Court to 
revoke the sanction — Criminal Procedure Code ( F of 
1898), & r It is competent to the Chief Judge 
of the Court of SmaE Causes, to whom the Registrar 
of the ( Jourt is by law subordinate, acting as a public 
servant, to revoke sanction granted by the Regis- 
trar., But it cannot be revoked by the* Small Cause 
Court composed of one or more ' Judges. In the 
matter of Goyerohandas Meghji (1902) 

I. Ij. R, 27 Bom. 130 
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7. r Commissioner of Bhagal- 

pur — Jurisdiction — Sanction to prosecute — Criminal 
Procedure Code (Act V of 1898), s. 195, suh-ss. (6) and 
(7 )~— Subordinate authority — Sonthal Parganas Jus- 
tice Regulation \Y of 1893), s. 15. For the purposes 
of s. 195 of the Code of Criminal Procedure, the 
Court of the Deputy Commissioner of the Sonthal 
Parganas is to be deemed to be subordinate to the- 
Court of the Commissioner of Bhagalpur. Accord- 
ingly, an application against an order of the Deputy 
Commissioner of the Sonthal Parganas, revoking a 
sanction given by the Subordinate Judge of Godda 
under s. 195 of* the Code of Criminal Procedure,, 
should be made to the Commissioner of Bhagalpur,. 
and not to the High Court. Munna Lal (. how- 
dhry v. Padman Misser (1903) 

X. Ii.B. 30 Gale. 016‘ 

8. , — - — — Joint Magistrate — Appeal 

— Revocation of sanction by Joint Magistrate specially 
authorised to hear appeals, legality oj — Jurisdiction — 
Subordinate Court — Criminal Procedure Code (Act 
V of 1898), ss. 195 and 407. Where a Joint Magis- 
trate, who had been authorised by the District Magis- 
trate, to hear appeals under s. 407, cl. (2), of the 
Criminal Procedure Code, on appeal revoked a 
sanction to prosecute granted under s. 195 of the 
Code by an Assistant Magistrate exercising second 
class powers : — Held, that the existence of the special 
power which was conferred on him by the District- 
Magistrate did not constitute the Joint Magistrate 
the Court to which appeals ordinarily lay under 
s. 195, cl. (7), from a Magistrate exercising second 
class powers, and that his order revoking the sanc- 
tion must be set aside, as having been made without 
jurisdiction. Sadhu Lall v. Ram Churn Pasx 
( 1902). . . . I. Xi. B. 30 Calc. 394 

s.c. 7 C. W. N. 114 

9. - — — Indefinite sanction — Sanc- 

tion to prosecute for bringing a false charge — 
Criminal Procedure Code (Act V of 1898), s. 195 — 
Sanction, general and indefinite. On information 
given by the petitioner against certain persons, 
accusing them of some offences under the Penal 
Code the Police investigated the matter and declared 
the charge to be false. On a judicial inquiry, the 
Deputy Magistrate came to the same conclusion, 
and gave sanction generally to the accused to 
prosecute the petitioner. Held, that the sanction 
given for the prosecution of the petitioner under 
s. 211, Indian Penal Code, was of an indefinite 
character, and was improper, and should be re- 
voked. Baperam Surma v. Gouri Nath Putt, I . L. B. 
20 Calc. 474 , referred to. Abu Sarkar v. Cheng u 
Sarkar (1901) . . . 6 C. W. N. 37 

10. _ — (Reasonable probability: of-' 

conviction — Criminal Procedure Code (Act V - 
of 1898), s 195 — Petition to revoke sanction . A 
person whose prosecution had been sanctioned by a 
Sub-Magistrate petitioned the Special Assistant 
Magistrate for the revocation of the sanction. The 
Special ikssistant Magistrate declined to interfere 

I on the ground that as the Sub-Magistrate had had 
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judicial evidence before him, and had also held the 
necessary inquiry before granting sanction, the 
necessary conditions had been fulfilled, and it was 
not for him, at that stage, to usurp the functions 
of a Court trying the petitioner for the offence. 
Held, that it is the duty of the authority giving sanc- 
tion, or upholding it, under s. 195, to go into the 
merits of the application for sanction, with reference 
to the evidence before it which is relied on as justi- 
fying the according of sanction. Unless there is 
sufficient primd facie evidence and a reasonable 
probability of conviction, the Court giving the sanc- 
tion or upholding it will not be properly exer- 
cising the discretion vested in it by law. In re Pares 
Kunhammed (1902) . I. Xi. B. 26 Mad. 116 

11. Requisites of a valid sanc- 

tion — Criminal Procedure Code {Act V of 1898), s. 
195 , els . [4) and { 6 ) — Sanction for 'prosecution by 
Munsif, affirmed by District Judge — High Court's 
power to interfere — Questions of guilt to be gone 
into. Where sanction to proecute a person given 
under s. 195, Code of Criminal Procedure, was 
couched in such general terms that it was im- 
possible to say exactly what offences were imputed 
to him and in connection with what deeds he was 
charged with having committed them : — Held, that 
the sanction was illegal and ought to be set aside. 

, Sanction to institute criminal proceedings should 
be in express terms and should strictly comply with 
the provisions of the law. It is not a sufficient com- 
pliance with the law, if the necessary elements have 
to be gathered from the Court’s judgment by 
implication. No sanction should be granted unless 
the Court has made up its mind that the accused has 
• committed the offences for which he is to be prose- 
cuted. That question ought not to be left over 
for consideration at the trial. Where sanction to 
prosecute given by a Munsif was confirmed on ap- 
peal by the District Judge: — Held, that the High 
'Court has authority to interfere under s. 195 cl. (6), 
Code of Criminal Procedure. Habibur Rahman v . 
Munshi Khodabux (1906) . 11 C. W. NT. 195 

12 — Sanction for prosecution 

•pending appeal — Appeal, pendency of — Prejudice 
to appellant— Doubtful prosecution — Criminal Pro- 
cedure Code ( Act V of 1898), s. 195 — Practice. 
Where the prosecution of a person for giving 
false evidence, forgery, and using as genuine a 
: forged document in a suit, pending an appeal 
from the judgment passed therein, would delay and 
possibly defeat the appeal, and where the lower 
Appellate Court had declared that the evidence on 
■which it was proposed to proceed was unsatisfactory 
'to a great extent : — Held, that it was neither neces- 
sary nor desirable to grant sanction in such a case 
pending the appeal, but that the proper course 
would be to await the conclusion of the litigation 
and then to move the higher Courts to take action, 
if necessary, in the ends of public justice ; and that 
■the present sanction should, therefore, be revoked- 
In re Shri Nana Maharaj , 1. L. B. 18 Bom. 729 ; 
In re Devji vdlad Bhdbani, L L. B. 18 Bom. 581 ; 
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Bex v. Ashburn, 8 C. & P. 50, and In re Muthuhu - 
dam Pillai , I. L. B. 26 Mad. 190, referred to. In 
the matter of the petition of Ramprashad Hazra, B L. 
R. Sup. 426, distinguished- Jadu Lal Sahu v. 
Lowis (1907) . . I. Is. B. 34 Calc. 848 

13. Revocation, of sanction by 

Appellate Court — Criminal Procedure Code , s. 
195 {6). The revocation by the Appellate Court 
of a sanction given by the Court of first instance, 
is a refusal of sanction within the meaning of 
sub-s. (6), and an appeal lies therefrom to the 
High Court as well as in cases where the sanction 
refused by the Court of first instance is granted 
by the Appellate Court. Palaniappa Chetti v. 
Annamalai Chetti, I. L. B. 27 Mad. 223, approved- 
An order revoking a sanction is a refusal of a sanc- 
tion just as an order confirming a sanction is an 
order giving a sanction. Muthuswami Mtjdali v. 
Veeni Chetti (1907) . I. L. B. 30 Mad. 382 

9. EXPIRY OF SANCTION. 

1. Prosecution commenced 

more than six months after granting of 
sanction, the period intervening being 
close holidays — Penal Code, ss. 193 and 471 — 
Criminal Procedure Code, 1882, ss. 195 and 537 
— Irregularity in criminal proceedings — Magistrate , 
jurisdiction of — General Causes Consolidation Act 
{I of 1887). Sanction to prosecute B for offences 
under ss. 193 and 471 of the Penal Code, committed 
in the course of a judicial proceeding, was granted 
on the 5th September 1893, and the prosecution was 
commenced before the Magistrate on the 7th March 
1894, the 4th March being a Sunday, and the 5th 
and 6th Court holidays. B was committed to the 
Sessions. Held , that, as s. 7 of Act I of 1887 does 
not apply to the Code of Criminal Procedure of 1882, 
and there is no provision of law by which the period 
provided by s. -195 during which a sanction may 
remain in force can be extended by reason of the 
period expiring during Court holidays, the pro- 
ceedings of the Magistrate were without jurisdiction, 
and the commitment must be quashed. Held, fur- 
ther, that s. 537 of the Code of Criminal Procedure 
was not intended to override the provisions of 
s. 195, nor can it be said that there has not been a 
failure of justice in the prosecution of a person after 
the period for which the sanction was in force 
has expired. Raj Chtoder Mozumdar v. Gour 
Chunder Mozumdar . 1. 1*. B. 22 Calc. 176 

2. ' ■■■■ Computation of period— 

— Criminal Procedure Code {Act V of 1898), s. 195- 
Sanction to prosecute— Computation of the period of 
six months — Starting point — Date of original sanc- 
tion and not of appellate order. The period of six 
months, during which sanction to prosecute remains 
in force under s. 195 {6) of the Code of Criminal 
Procedure, is to b© computed from the date of the 
original order granting sanction, and not from that 
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of a final order of an Appellate Court declining to 
revoke it. In re Muthukuoam Pillai (1902) 

I. Xj. B. 26 Mad. 190 

3. > Extension of period — 

Criminal Procedure Code (Act V of 1898), s. 195 (6) 
Appeal against order according sanction ■ — Disposal of 
appeal after expiration of six months from order 
according sanction — Application for extension of 
time — et Good caused * Sanction was accorded for a 
prosecution, and an appeal was preferred against the 
order, which was not disposed of until after the 
expiration of six months from the date of the order. 
Upon an application being made for an extension 
of time for the prosecution of the accused : Held, 
that good cause had been shown for the extension. 
Karuppana Servagaran v . Sinna Gottnden (1902). 

I. Xi. B. 26 Mad. 480 

10. FRESH SANCTION. 

1. Necessity for fresh sanc- 

tion — Postponement , of case — -Expiration of limit- 
ation — Criminal Procedure Code , 1882, s. 195. It 
is competent for a Court which has granted sanc- 
tion to a prosecution under s. 195 of the Criminal 
Procedure Code to give a fresh sanction, if the one 
previously granted has expired by efflux . of time. 
The limitation of six months mentioned in s. 195 
means that a Magistrate shall not take cognizance of 
a case under a sanction which is more than six 
months old, not that the whole prosecution must- 
be completed within that period. Held, therefore, 
where sanction to a prosecution had been granted 
under s. 195, and the prosecution had been institut- 
ed, and the Magistrate, in consequence of the 
evidence of the complainant not being procurable, 
had ordered “the case to be shelved for the 
present,” and the complainant, after the six months 
mentioned in s. 195 had expired, applied to the 
Magistrate to re-open the proceedings, that it was 
competent for the Magistrate, having once taken 
cognizance of the case, and it still remaining on his 
file undetermined, to take up again at any moment, 
and proceed with the prosecution, without fresh 
sanction. In the matter of the petition of Gxtlab 
Singh. Gulab Singh v. Debi Prosad 

X L. B. 6 All. 45 

2. . — Power to grant fresh sanc- 

tion — Fresh sanction granted more than six months 
after expiry of prior sanction — Grounds upon which 
such fresh sanction should not he granted— Criminal 
Procedure Code (Act X of 1882), s. 195. Sanction 
was granted to prosecute a defendant for forgery 

' and perjury alleged to have been committed by 
• him in a civil suit which was decided against him 
on the 22nd August 1882. The defendant then 
, preferred an appeal which was dismissed on the 9th 
August 1883. The plaintiff commenced criminal 
, proceedings against the defendant, under the sanc- 
, tiori, on the 23rd duly 1884, but such proceedings 
having been commenced more than six months 
after the date of the sanction, the charge was 
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dismissed. The plaintiff then, on the 20th August 
1884, applied for a fresh sanction, which was- 
granted on the 13th April 1885. Held, that, 
assuming that the Munsif who granted the fresh 
sanction" had power to do so, as to which the Court 
expressed no opinion, such fresh sanction should 1 
not have been granted unless some explanation was- 
given for the omission to commence proceedings 
within six months ; and as no such explanation was- 
given, nor any special grounds shown why a fresh, 
sanction should be given, the Munsif did not 
exercise a sound discretion in' granting such fresh, 
sanction, and consequently his order was set aside.. 
Joydeo Singh v. Harihar Pershad Singh 

I. I*. B. 11 Calc. 577' 

3. — Power to re-try without: 

fresh sanction - Conviction quashed for tvant of 
jurisdiction. Where sanction is given for a pro- 
secution for perjury, and the case tried by an in- 
competent Court and the conviction quashed on 
appeal, a competent Court may re-try the prisoner 
upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is 
quashed. In the matter of the petition of Rami 
Rebdi . . . . I. X*. B. S Mad. 48’ 

4. Fresh sanction, grant of,. 

after expiry of six months from the date 
of the first sanction — Criminal Procedure Code , 
1882, s. 195. If six months expire after the grant- 
of sanction under s. 195 of the Criminal Procedure 
Code, and no prosecution is commenced under it 
within that time, it is not open to the prosecutor to- 
procure a- fresh sanction and to institute proceedings 
upon such fresh sanction. The words “ six months 
from the date on which the sanction was given ” 
must be taken to mean six months from the date 
on which it was given in the first instance, and not 
from any subsequent date on which the purport of 
the order might have been repeated* The Munsif 
who tried the suit out of which the application for 
sanction arose refused to sanction any prosecution ;■ 
the Munsif who originally sanctioned the prosecu- 
tion was a different officer ; while the Munsif who 
gave the fresh sanction was neither the Munsif who 
tried the case nor the Munsif who sanctioned the 
prosecution originally. Semble : Under these cir- 
cumstances, it is extremely doubtful whether the- 
sanction was such as is contemplated by s. 195 of 
the Criminal Pro cedure Code. Darbari Mandar v. 
Jagoo Lal . . 1. 1* B. 22 Calc. 573 

5. Sanction not acted upon 

within six months — Criminal Procedure Code , 
1882 , s. 195 — Lapse of sanction. If an order 
under s. 195 of the Code of Criminal Procedure- 
lapses, not having been acted upon within six: 
months, that does not bar the granting of fresh 
sanction on the same grounds if a sufficient reason 
for the delay be shown. Darbari Mandar v. Jagoo • 
Lal, l L. R 22 Calc. 573 , not followed. Gulab 
Singh v. Debt Prasad , L L. M. 6 All. 45, and Baldeo* 
Singh v. Prasadi , All Weekly Notes (1892) 245,. 
referred to. Hangar Ram v. Rbhari 

X X* B. 18 All, m& 
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SANCTION FOB PBOSECDTTIOIT — contd. 

11. POWER TO QUESTION GRANT OF SANC- 
TION. 

X. Power of Deputy Magis- 

trate — Penal Code, ss. 182 and 211 — Sanction 
granted by superior Court. A Deputy Magistrate 
has no power to question an order made by his 
superior, sanctioning a prosecution under ss. 182 
and 21 1 of the Penal Code. Whether such sanction 
has been rightly or wrongly given is a question for 
the accused to raise before a competent Court. 
Empress v. Irad Ally . I. L.B. 4 Calc. 889 

s.c. Nusibunnissa Biree v. Erad Aij 

4 C. L. R. 418 

2. Power of superior Court 

— Criminal Procedure Code of 1872, ss. 468, 469 — 
Finality of order as to sanction. Held, that the 
sanction referred to in ss. 468 and 469 of Act X of 
1872, when given by any of the Courts empowered 
under the Act, could not be disturbed by a superior 
Court. Per -Turner, Offg. C.J., and Pearson, 
Oldfield, and Spankie, JJ. — When sanction is 
refused by one of the Courts, the refusal does not 
deprive the other Courts of the discretion given to 
them. Barkat-ul-lah Khan v. Rennie 

I. L. B. 1 All. 17 

3. — Court trying the case — 

— Criminal Procedure Code (Act V of 1898), s. 195 — 
Prosecution sanctioned by competent authority — - 
Trial by another Magistrate in pursuance of sanction 
— Competency of Court to question propriety of 
sanction. Where sanction has been accorded under 
s. 195 of the Criminal Procedure Code by a com- 
petent Court, and a prosecution is instituted in 
pursuance thereof, it is not competent to the Court 
which is trying the case to question the propriety or 
legality of sanction in respect of an offence, of* the 
kind mentioned in s. 195, which is alleged to have 
been committed in any proceeding in the Court by 
which the ‘sanction was granted. Pachai Ammal 
(1902) . . . I. L. B. 26 Mad. 189 

4. _ — ; Superior Magistrate — Crimi- 
nal Procedure Code (Act V of 1898), s. 195 — 
Grant of sanction to prosecute — Failure to decide that 
a prima facie case has been made out — Legality of 
sanction. Application was made to a second class 
Magistrate for sanction to prosecute a person on a 
charge of abetment of giving false evidence in a 
judicial proceeding. The Magistrate held an in- 
quiry and examined three witnesses, and then refus- 
ed to accord sanction. Application was then made 
to the Sub-Divisional Magistrate, who granted 
sanction. In doing so, he did not hold that a 
primd facie case had been made out, or that there 
was a probability of securing a conviction. He ex- 
pressed the view that it was essential that the truth 
of the matter should be threshed out, and, for that 
reason, sanctioned the prosecution, as that appeared 
to be the only course by which it could be decided 
whether or no the very serious offence charged had 
been committed. Held, that this was no ground for 
granting sanction, or for setting aside the order of 


SANCTION FOB PROSBCUTIOM~-co^d. 

11. POWER TO QUESTION GRANT OF SANC- 
TION — condd. 

the second class Magistrate refusing sanction. 
Venkatesa Ayyangar (1902) 

I. L. B. 28 Mad. 193 

12. WANT OF SANCTION. 

1. Objection to want of sanc- 

tion. Semble : The objection to the want of sanc- 
tion should be taken at the trial. Queen v. 
Kristna Rau . . . .7 Mad. 58 

2. Jurisdiction of Court with- 

out sanction — Trial of offence under Criminal 
Procedure Code, 1872 , s. 468. A complaint of an 
offence under s. 468 of the Criminal Procedure Code, 
1872, unaccompanied by the requisite sanction, 
could not be entertained at all by the Magistrate 
even for the examination of the complainant. 
Anonymous . . - B Mad. Ap. 2 

3. Institution of case without 

sanction — Discretion of High Court to interfere — - 
Trial finished without sanction. Where a charge 
was instituted without the necessary sanction, and 
the accused was tried and committed, the High 
Court refused to interfere, being of opinion that 
there was nothing to entitle the accused to the 
benefit of the exceptions in s. 426 of the Criminal 
Procedure Code, 1861. Kirti Ojha v. Rajkumar 

7 B. Xi. B. 29 note 

4. Trial without sanction — 

Criminal Procedure Code , 1882, s. 197— Effect of 
subsequent sanction. Where, after a magisterial 
inquiry, a European British subject, being a public 
servant within the meaning of s. 197 of the Criminal 
Procedure Code (Act X of 1882), was committed for 
trial to the High Court of Bombay by the Judicial 
Superintendent of Railways in His Highness the 
Nizam’s Dominions, without any previous sanction 
having been obtained as required by that section :■ — 
Held, that the proceedings were illegal and without 
jurisdiction, and that a sanction subsequently 
obtained was of no effect. Queen-Empress 
Morton . . • I, B. B. 9 Bom. 288 

5. : — . Criminal Procedure 

Code, 1882, s. 195 . Where a witness was prosecuted 
for disobedience to a summons without sanction 
previously obtained under s. 195 of the Criminal 
Procedure Code, the High Court refused to interfere, 
there being no evidence that the want of sanction 
had occasioned a failure of justice. Kally Mohun 
Mookerjee v. Empress . 13 C, B. B. 117 

0, ■ - — - Ground for quash- 

ing proceedings — Criminal Procedure Code, 1872, 
ss. 468, 469 . Held, by the Judge making the 
reference (Straight, J,), on the case being returned 
to him, that the accused persons having been prose- 
cuted without the sanction required by ss, 468 and 
469 of Act X of 1872, all the proceedings were 
invalid, and must be quashed, and the accused must 
be re-tried, sanction to their prosecution having 
been obtained. Empress v. Sabsukh 

I. Xu B. 2 All, 533 
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SANCTION FOB PBOSECTJTION— contd. 1 SANCTION FOB FBOSECUTION— concld. 


12. WANT OF SANCTION — concld. 

7. _ Inquiry and commitment 

without sanction — Insufficient sanction — Crimi- 
nal Procedure Code, 1882 , ss. 195, 476. Where 
sanction to the prosecution of a person for the 
offence of using certain evidence known to be 
false was granted by a Court to which the Court 
in which such evidence was used was not subor- 
dinate, and such sanction did not specify the place 
in which, and the occasion on which, such offence 
was committed, and the Court granting the sanction 
did not make any preliminary inquiry, although 
such an inquiry was “ necessary ” in the sense 
of s. 476 of the Criminal Procedure Code : — Held , 
that, the indispensable preliminary conditions of 
s. 195 of the Code being wanting to the prose- 
cution, the committing Magistrate was incompe- 
tent to entertain the case, and the commitment 
was illegal and should be quashed. Empress v. 
Narotam Das . . . I. L. B. 0 All. 98 

B. Commitment without sanc- 

tion as to one prisoner — Ground for quashing 
commitment. Where the sanction to the prosecu- 
tion accorded under s. 169, Code of Criminal Pro- 
cedure, 1861, extended only to one of the persons 
charged, the High Court quashed the commitment, 
and directed the discharge of the persons to whom 
the sanction did not apply. Queen v. Wqodurnull 
Singh .... 10 W. B. Cr. 24 

Queen v . Rajkishore Hoy . 15 W. B. Cr. 55 

9. Proceedings without sanc- 

tion — Extortion — Public servant — Criminal Pro- 
cedure Code, 1861 , s. 167. Where a complaint 
charged a person, who was one of the public servants 
mentioned in s. 167 of the Criminal Procedure Code, 
with committing acts which, if committed by a 
private individual, would have constituted the 
offence of extortion, it was held that it was not 
illegal to treat the charge as a charge of extortion, 
and to proceed with the trial without sanction for 
the prosecution. Beg. v. Parskram Keshav 

7 Bom. Cr. 01 


13. NON-COMPLIANCE WITH SANCTION. 

1. Departure from terms of 

sanction — Power of Local Government — Prose- 
cution of Judge or public servant — Criminal Pro- 
cedure Code, 1861 , s . 167. The Local Government, 
in sanctioning or directing (under s. 167 of the 
Criminal Procedure Code) a charge against a public 
servant of ap offence as such public servant, had 
power to limit its sanction, by giving directions as to 
the person by whom, and the manner in which, 
the prosecution was to be preferred and conducted, 
; and a Court had no jurisdiction to entertain a charge 
against such public servant if preferred otherwise 
than in accordance with such directions. Semble : 
The Local Government had power in the like case to 
direct that the accused public servant should be 
tried before a specified tribunal, being one having 
jurisdiction in that behalf. Therefore, where the 


13. NON-COMPLIANCE WITH SANCTION— 
concld. 

sanction directed that the accused public servant 
should be prosecuted upon such charges as Mr. C 
might be prepared to prefer against him, and there 
was nothing on the record to show, nor did it other- 
wise appear, that Mr. C had preferred any charge 
against, or taken any part in the prosecution of, the 
accused public servant, the High Court quashed the 
conviction of the accused, as having been without 
jurisdiction. Reg. v. Vinayak Divakar 

8 Bom. Cr. 82 

2. Non- prosecution under sanc- 

tion — * Criminal Procedure Code, 1872, s. 468 
and s. 142 — Power of District Magistrate to pro- 
ceed without complaint. Where sanction had been 
given under s. 468 of Act N of 1872 by a Deputy 
Magistrate to a person to prosecute another for 
bringing a false charge, and such sanction was not 
proceeded under, it was open to the District Magis- 
trate to take up the case under s. 142 without com- 
plaint. Empress v. Nipcha I, Xj. B. 4 Calc. 712 

3. Effect on sanction of death. 

of grantee — Criminal Procedure Code, s. 195 . 
A Civil Court granted sanction under s. 195 of the 
Code of Criminal Procedure to the defendant in a 
suit to prosecute certain witnesses for perjury. 
The defendant died without having preferred a 
complaint. His brother thereupon preferred a 
complaint, and the Magistrate dismissed it under 
s. 253 of the Code of Criminal Procedure, on the 
ground that the sanction died with the defendant. 
The Sessions Judge held that the sanction was 
alive, and directed the District Magistrate to make 
further inquiry under s. 437. Held, that the Ses- 
sions Judge was right. In re Thathayya 

I. Xj. B. 12 Mad. 47 

SAPINDAS. 

See Chota Nagpur Landlord and 
Tenant Procedure Act, s. 144. 

10 C. W. N. 284 

See Hindu Law — 

Adoption — Requisites for Adop- 
tion — Authority. 

I. L. B. 20 Mad. 027 ; 081 
I. I». B. 30 Mad. 50 

See Hindu Law — Inheritance — Gene- 
ral Heirs — Sapindas. 

See Hindu Law — Inheritance — Special 
Heirs — Females — Grand -daughter. 

I. X*. B. 20 Bom. 173 

See Hindu Law — Inheritance — Special 
Heirs — Females — Step-mother. 

I. Iv B* 5 Mad. 29 
IL.R.8 Mad, 132 
X, I*. B. 11 Bom. 47 
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iSAPIHDAS— concld. 

See Hindu Law — Inheritance — Special 
Heirs — Females — Widow. 

I. Xi. B. 2 Bern. 388 
I. Is. B. 5 Bom. 110 
!«. B. 7 I. A. 212 
I. L. B. 15 Bom. 234 
I. Ii. B. 21 Bom. 738 
I. L. B. 18 Mad. 188 

See Hindu Law — Inheritance — Special 
Heirs— Males— Brother’s Daugh- 
ter’s Son . . 1 W. B. 43 

I. D. B. 9 Calc. 563 

See Hindu Law — Inheritance — Special 
Heirs — -Males — Cousin. 

I. Ii. B. 17 Calc. 518 
I. Ii. B. 22 Gale. 339 
I. Ii. B. 17 All. 523 

See Hindu Law — Inheritance — Special 
Heirs — Males — Hale-Blood Rela- 
tives . I. L. B. 19 All. 215 

See Hindu Law — Stridhan — Descrip- 
tion and Devolution of Stridhan. 

I. Ii. B. 12 Bom. 505 
I. Ii. B. 17 Bom. 114 
I. L. R. 30 Bom. 431 

meaning of— 

See Succession to Stridhan (Mitak- i 
shara) . I. Ii. B. 30 Bom. 431 
10 C. W. 1ST. 802 
Ii. B. 33 I. A. 176 

'SABAHJAM. 

See Dekkhan Agriculturists’ Relief 
Act, 1879, s. 44. 

I. Ii. B. 30 Bom. 101 
See Grant — Construction of Grants. 

I. Ii. B. 6 Bom. 598 
I. L. B. 15 Bom. 247 

See Hindu Law — Partition — Property 
liable or not to Partition. 

I.Ii. R. 15 Bom. 247; 519 

rigiit to possession and manage- 
ment of — 

See Limitation Act, 1877, Sch. II, Art. 
144 — Immoveable Property. 

I. L. B. 15 Bom. 247 
See Pensions Act s. 4. 

I. L. B. 16 Bom. 596 
See Service Tenure. 

I. L. B. 17 Bom. 431 
Ii. B. 20 I. A. 50 

saudayie:. 

See Hindu Law — Stridhan. 

I. L. B. 30 Bom. 229 

BAYER COMPENSATION. 

See Munsif, jurisdiction of. 

I. X. B. 19 Calc. 8 


SCHEDULE. 

verification of — 

See Insolvency Act. s 6. 

11 B. L. B. Ap. 34 

SCHEDULED DISTRICTS ACT (XIV 
OF 1874). 

See Appeal in Criminal Cases — Acts — 
Act XI of 1846. 

I. L. B. 15 Bom. 505 

See Appeal in Criminal Cases — Acts — 
Act XXXVII of 1855. 

I. L. B. 12 Calc. 536 

See Criminal Proceedings. 

I. L. R. 13 Mad. 353 

See Guardians and Wards Act, 1890? 
s. 1 . . I. L. R. 18 Mad. 227 

See High Court, jurisdiction of— 
Bombay — Criminal. 

I. L. B. 25 Bom. 667 
See Local Government. 

I. L. B. 10 Bom. 274 

notification under — 

See High Court, jurisdiction of — 
Madras — Criminal. 

I. L. B. 14 Mad. 121 
ss. 3, 5 and 6 — 

See Legal Practitioners Act, ss. 6 

AND 8 . I. L. R. 24 AIL 348 


— — - — — ~ s. 6, rules under — “ Bearing the 
appeal ,” meaning of — Buie 8 , power of the High 
Court under. Rule 6 of the rules framed tinder 
s. 6 of the Scheduled Districts Act provides that, in 
appeals from Munsif s’ or Assistants’ decisions, it 
shall not be necessary to summon the respondents in 
the first instance, but the original records shall 
be called for “ and if ” after perusing the records, 
etc., the officer “ hearing the appeal ” shall see no 
reason to alter the decision appealed from, he may 
dismiss the same. Where the Government Agent, 
to whom the appeal was preferred, sent for and 
perused the appeal petition and dismissed the same , 
endorsing the order of dismissal on the petition, 
without fixing a day and hearing the appellant. 
Heldt by the High Court on revision under rule 8 , 
that the words “ hearing the appeal ” necessarily 
imply that the appellant must be given an oppor- 
tunity of being heard in support of his appeal and 
that he has a right to be so heard, if he appears, 
and that the Agent ’s order of dismissal must be 
set aside. Yandamuri Jagannadham v. YandA- 
muri Seshachelam (1905) 

I. L. R. 28 Mad. 404 


s, 5 — 

See Execution of Decree — Transfer of 
Decree for Execution and Powers 
of Court, etc. 

I. L. R. 15 Caie. 365 

— s. 6 — 

See High Court, jurisdiction of — Cal- 
cutta — Criminal. 

I. L. R. 26 Calc. 874 
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SOIENTEB. 

See Dogs, injury by, without PROVOCA- 
TION . . I. L. B. 30 Gala 1021 

SCIBE EACIAS, WHIT OB. 

Nee Limitation Act. 1877, Sen. II, Art. 
ISO . . I, Xi. B . 36 Gala 543 

— Suit upon writ — Nonjoinder of 

plaintiff — Parties. Where a scire facias was issued 
tinder the old Supreme Court procedure at the suit 
of two, and one of them only sued upon it : — Held, 
that the non-joinder of the other was a ground of 
non-suit, and that the objection might be taken at 
any stage. Issue Chunder Mundul v. Heirs of 
Golam Ali . . .1 Ind. Jur. N, S. 249 

SEA. 

See Jurisdiction of Criminal Court — 
General Jurisdiction— Offence com- 
mitted on the High Seas. 

SEA CUSTOMS ACT (VIII OP 1878). 

' — — - — ss. 18, 1 — 


SEAL W ABB ANT. ■ 

See Limitation Act, 1877, Sch. II, Art,. 
179 — Stef in Aid of Execution — - 
Miscellaneous acts of Decree- 
holder . I. £». B. 29 Calc. 580 

SEAMAN, DISCHARGE OP. 

See Merchant Shipping Act, 1854, ss. 43* 
207 . . 1 Ind. Jur. N. S. 371. 

6 Bom. O. C. 42 


SEABCH BY POLICE. 

See Criminal Procedure Code, s. 103. 

See Malicious Search. 

I. L. B. 27 Bom. 590’ 


See Opium Act, s. 


9. 

I. 


L. B. 24 Calc. 691 


See Private Defence, Right of. 

I. L. B. 19 Mad. 346 

See Public Officer. 

I. L. B. 29 AIL 567 


__ house search — 

See Tort . . 13 C. W. N. 458* 


See Detention of Goods. 

I. L. B. 34 Calc, 511 

s, 19 — . ' 

See Bombay Abkari Act (V of 1S78> 
ss. 3 { 10 ), 9, 43 . L L. B. 33 Bom. 380 

s. 128 — Trans-shipment — Permit- 

Lien on goods mentioned in permit. A trans-ship- 
ment permit issued under s. 128 of the Sea Customs 
Act (VIII of 1878) does not, like a bill of lading, 
represent the goods mentioned in it, or give any lien 
upon or control over them. Premji Teikamdas v. 
Madhowji Munji - . I. L. B. 4 Bom. 447 

— — — — s. 197 and s. 8 — Duty and liability 
of Customs Collector — Negligence of Superintendent 
of Customs. By the negligence of the Superintend- 
ent of Sea Customs at the port of C in removing 
goods to a sea custom warehouse and in keeping 
them in the warehouse, which, owing to itsdeaky 
roof, was utterly unfit for such purpose, the goods 
were damaged. The owner of the goods sued the 
Collector of the district, who, under s. 8 of the Sea 
Customs Act, 1878, has to perform all duties imposed 
by the Act on a Customs Collector for damages. 
It was not proved that the Collector was aware of 
the condition of the warehouse, which had been 
repaired by the Public Works Department less than 
a year before. Held, that the loss was not caused 
by the neglect or wilful act of the Collector within 
the meaning of s. 197 of the Sea Customs Act, 1878, 
and that the Collector was not responsible for the 
acts of the Superintendent of Sea Customs. Col- 
lector of Godavari v . Isuf Kasim Nana 

I. L. B. 7 Mad. 42 

V' , ’ : \ : , ‘ 

See Registration Act, s. 60. 

e c, w.sr. gas 


SEARCH EOS ARMS. 

See ■ Trespass . I. L. R. 38 Calc. 433 

SEARCH- WARE ART. 

See Arms Act, 1878, s. 19. 

I. L. R, 15 All. 129 

See Calcutta Police Act, s. 5. 

I. L. B. 20 Calc. 670 

See Escape from Custody. 

I. L. R. 19 Mad. 310 

See Stamp Act (II of 1899), s. 33- 

I. L. R. 25 Mad. 525 

See Trespass . , I. L. R. 36 Calc. 433 

See Warrant ■ , , 8 W. R. Cr. 78 

I. L. R. 13 Mad. 14 
I. L. R. 22 Bom. 949 

disposal of property — 

See Criminal Proceedings. 

I. L. R. 26 Bom. 552 

1 nformation — A bsence 

of pending proceedings at the time of issue — Valida- 
tion of illegal warrant — .Re-issue of search warrant on 
judicial cognizance taken — Taking cognizance on 
information duly recorded — Nature of information 
—Sufficiency of information to justify initiation of 
proceedings — Bond fides of proceedings — Transfer — 
Criminal Procedure Code {Act V of 1898), ss. 98, 
98, 100 (I) (c), 326 and 537. The issue of a search 
warrant under s. 96 of the Criminal Procedure Code, 
when there is no investigation, inquiry, trial or 
other proceeding under the Code, as is mentioned 
in s. 94, pending at the time, is illegal, though the 
Magistrate had received information of the com- 
mission of an offence, but had not acted judicially 
on it, when he issued such warrant. If, however. 
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he subsequently takes cognizance under s. 190 (I) ; 
(c) and then re-issue the warrant, it is legal. In re 
Harilal Buck, I. L . JR. 22 Bom. 919, followed. A 
warrant illegally issued under s. 96 cannot be 
treated as valid under s. 98 by the operation of j 
s. 537 of the Code. S. 537 does not give legal j 
effect to a defective warrant, but only validates a 
finding, sentence or order, defective in procedure. 
The information, on which a Magistrate takes 
cognizance under s. 190 (1) ( c ), must be recorded. 
Thahur Per shad Singk v. Emperor, 10 C. W. N. 
775, followed. It is nowhere laid down how much 
of such information the accused is entitled to have 
recorded, but, though all the allegations necessary 
to prove the offence have not been made out, if 
enough has been laid before the Magistrate to make 
out a primd facie case, he is justified in initiating 
proceedings, and the High Court will not interfere. 
Proceedings instituted on statements which, though 
alleging no specific dates, are not vague or indefinite 
as to the facts mentioned therein, are not bad. If 
proceedings were instituted by a Magistrate from , 
personal feelings of enmity derived from a long past 
dispute between one of his subordinates and the 
accused, and he was consciously straining the law 
to injure the latter, it would be the duty of the High | 
Court to set them aside, but the Court would not do 
so, if the Magistrate was only acting mistakenly. 
Case transferred on the facts. Rash Behary Lal 
Mandal v . Emperor (1908) 

I. Ii. B. 35 Calc. 1076 | 

SEAWORTHINESS. 

See Bill of Lading . 8 W. R. 35 

I. L. R. 13 Bom. 571 ! 
I. L. R. 19 Bom. 639 

See Contract — Conditions precedent, j 

2 B. B. R. O. C. 127 

See Insurance — Marine Insurance. ! 

5 Moo. I. A. 361 
Cor. 5 : 2 Hyde 107 

SEBAIT. j 

See Shebait. 

SECOND ADOPTION, VALIDITY OF« j 

See Hindu Law — Adoption. 

11 C, W. N. 12 

SECOND APPEAL. 

See Special or Second Appeal. 

See Appeal. 

See Bengal Tenancy Act, s. 153. 

8 C. W. N. 472 

See Burma Courts Act, 1875, s. 27. 

I. L. R. 10 Calc. 946 

See Small Cause Court, Mofussil. 

SECOND-CLASS MAGISTRATE. 

See Witness . L L. R. 35 Calc. 1093 


lien of— 

See Mortgage . 11 C. W. N. 284 

SECONDARY EVIDENCE. 

See Evidence — Secondary Evidence. 
See Evidence . I. L. R. 34 Calc. 293 s 

See Parol Evidence. 

L L. R, 30 Mad. 386 

SECRET TRUSTS. 

See Will . I, L. R. 32 Mad. 443- 

SECRETARY OF CHARITABLE IN- 
STITUTION. 

- — - — suit by, against subscriber— 

See Right of Suit — Subscription. 

10 C. L. R. 197 

SECRETARY OF MUNICIPAL BOARD. 

order of — 

See Stamp Act, 1879, Sch. I, Art. 22. 

I. L. R. 19 All. 293 

SECRETARY OF STATE FOR INDIA. 

See Bombay Revenue Jurisdiction iVcT 

I. L. R. 28 Bom. 435 

See Parties — Parties to Suits — 
Government. 

See Sale for Arrears of Revenue — 
Setting aside Sale — Parties. 

7 C. W. N. 377 

liability of— 

See Act of State. 

See Master and Servant. 

I. L. S'. 36 Calc. 647 

liability of, for wrongful attach- 
ment — 

See Mesne Profits — Assessment in 
Execution, and Suits for Mesne, 
Profits . I. L. R. 28 Calc. 543 

•' : ■; ■; . • : : 7 ; '•/ . ; . ; 

— ■ — power of— 

See Cession of British Territory In- 
India . . . 10 Bom. 3T 

I. L. R. 1 Bom. 367 
L. R. 3 1. A. 102. 

— privilege of, as to debts— 

See Crown Debts. 

I. L. R. 12 Calc. 445 
5 Bom. O. C. 23 

— suit against — 

See Civil Procedure Code, 1882, s. 424. 

I. L. R. 24 Mad. 273 
I. L. R. 25 All. 187 

See Costs— Taxation of Costs. 

I. L. R. 15 Mad. 405 
' I. L. R. 17 Mad. 162. 
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SECRETARY OF STATE FOR INDIA 

— contd . 

suit against — concld. 

See Jurisdiction — Causes of Jurisdic- 
tion — Dwelling, Carrying on Busi- 
ness, or Working for Gain. 

1 Hyde 37 
1 Mad. 286 
I. Ij. R. 14 Gale. 256 

See Small Cause Court, Mofussil 
—Jurisdiction — Government, Suits 
AGAINST I. Xu R. 17 Gale. 290 

— — suit by, or on behalf of — 

See Limitation Act, 1877, Sch. II, Art. 
149 . . I. L. R. 19 Mad. 165 

1. [Liability of Secretary of 

State for acts of public servants — Acts done 
within scope of Ms authority. The Secretary of 
State is only responsible for the acts of public ser- 
vants done within the scope of his authority. Seth 
Dhunraj v. Secretary of State for India 

1. N\ W. 118 : Ed. 1873, 204 

2. Liability of Secretary of 

;State for damages occasioned by negligence 
of Government servants — Negligence which 
would render ordinary employer liable. The Secre- 
tary of State in Council for India is liable for the 
damages occasioned by the negligence of servants in 
the service of Government, if the negligence is such 
as would render an ordinary employer liable. Pen- 
insular and Oriental Steam Navigation Co. v. 
^Secretary of State for India 

Bourke A. O. C. 166 : 5 Bom. Ap. 1 

3. Suit against — Jurisdiction — 

.Defamation in Government Resolution— Secretary of 
State, liability of, to be sued — Governor and Members 
of Council , liability of — Act of State — Government 
servants , powers of Government over— Liability to 
be dismissed or censured — Discovery — Privilege — 
Privileged document — Official communication abso- 
lutely 'privileged — Notice of suit , what is sufficient 
— Civil Procedure Code ( Act XIV of 1882), ss. 416 
and 424 . The plaintiff, who was Huzur Deputy 
Collector of Poona, and as such exercised magiste- 
rial and revenue functions, sued the Secretary of 
. State for India in Council for defamation. The 
.alleged defamation was contained in a Resolution 
of the Bombay Government, dated the 6th Novem- 
ber, 1899, which after reciting the substance of 
certain papers which had been laid before the Gov- 
ernment, stated that, after careful consideration of 
the facts disclosed in those papers and of the expla- 
nation tendered by the plaintiff, the Governor in 
Council had come to the conclusion that the plaintiff 
'Lad been guilty of misconduct reflecting gravely on 
his reputation for honesty and trustworthiness. 
The Resolution then set forth the penalties inflicted 
in respect of the said misconduct. The defendant 
contended, inter alia , that the suit was not main- 
tainable. Held , that the Court had no jurisdiction, 
an d that the suit was not maintainable, on the 
following grounds : (i) The Governor of Bombay 
and Members of Council are by Statute exempt from 


SECRETARY OF STATE FOR INDIA 

— contd . 

the jurisdiction of the High Court, so far as acts 
done in their public capacity are concerned : that 
being so, no action lies against the Secretary of 
State for India in Council in respect of such acts of 
the Governor and Members of Council ; (ii) The 
Secretary of State can only be sued in respect of 
those matters for which the East India Company 
could have been sued, viz., matters for which 
private individuals or trading corporations could 
have been sued, or in regard to those matters for 
which there is express statutory provision. No 
suit would lie against the East India Company in 
respect of acts of State or acts of Sovereignty, and 
therefore no suit in respect of such acts lies against 
the Secretary of State in Council, (iii) The plaintiff 
was a public officer, whose employment was one 
which could only be given to him by the Sovereign 
or the agents of the Sovereign. Such public servants 
hold their offices at the pleasure of the Sovereign 
and are liable to dismissal at his will and pleasure, if 
the power of dismissal is not limited by statutory 
provision. The power of dismissal includes all other 
powers ( e.g ., of reduction of censure). It is open 
to the Government, by Resolution or otherwise, to 
censure or reprimand an officer, (iv) The Resolu- 
tion complained of by plaintiff, being an official 
communication, Was absolutely privileged. It 
could not be put -in evidence or produced in Court, 
and no secondary evidence of it could be given. In 
respect of such official communications, no allega- 
tion of malice is allowed, and no proof of malice 
takes away the privilege. No action, therefore, 
could be based on any libel, however malicious, 
contained in the Resolution. It was contended for 
the defendant that the notice of action given by the 
plaintiff under s. 424 of the Civil Procedure Code 
(Act XIV of 1882) was insufficient, inasmuch as it 
did not allege malice, While in his plaint the plaintiff 
charged malice against the officers of the Govern- 
ment who were parties to the issue of the Resolution. 
Held, that the notice was sufficient. Such a notice 
is sufficient if it substantially fulfils its object in 
informing the parties concerned generally of the 
nature of the suit intended to be filed. Jeh angle 
M. Cursetji v. Secretary of State for India 
( 1902) . . . I. L. R. 27 Bom. 189 

j 4. .. . '' Illegal detention of 

I property by Village officer — Detention under orders 
| of his superiors— Liability of Village officer — 
j Madras Act II of 1864 . A Village officer, who had 
i attached plaintiffs crops for arrears of cist, refused 
| to deliver the crops to plaintiff after receiving pay- 
ment of the arrears. C)n a suit being brought by 
j plaintiff for the illegal detention by the Village 
! officer of plaintiff’s property, the Village officer 
! pleaded that he had acted under the orders of a 
Tahsildar , and that the suit should have been 
brought against the Secretary of State, and not 
against the Village officer. Held, that the suit was 
maintainable against the Village officer. Sun- 
baraya Reddi v . Jagannatha Reddi (1902) 
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SECRETARY OP STATE FOR INDIA 

— contd. 


g __ Suit against Gov - 

ernment on account of any act or omission of any 
Revenue officer-TUle of suit. The Court directed 
the suit to he amended by substituting for th 
present description of the defendant, the title lhe 
Secretary of State for India in Council. Saxha- 

fl904)"' . THB . SECBBTAK - I. L N28 Bom 332 

g Suit against Gov- | 

ernment— Stat. 21 & 22 Viet., c. 106, ss. 41, 42 
aTd l 65— -Negligence of chief constable — Suit to recover 
damages— u Liabilities lawfully contracted and %n- 
curre d Construction . In a suit instituted against 
the Secretary of State in Council to recover damages 
on account of the negligence of a chief constable 
with respect to goods seized, it was contended that 
the liability of the Secretary of State in Council is 
to be determined with reference to what would have 
been the liability of the East India Company, were 
it still in existence. Held , that the suit was not 
maintainable, inasmuch as the Chief Constable 
seized the goods not in obedience to an order of the 
executive Government, but in performance of a 
statutory power vested in him by the Legislature, 
for the appointment of the chief constable was not 
made by the Bombay Government, but by an 
officer clothed by the Legislature with power in that 
behalf ; the seizure of the goods was not in any sense 
productive of benefit to the Revenues of the Bom- 
bay Government nor was it a transaction out of 
which profit could he derived and there had been 
no ratification or adoption of the Act. The term 
“ Government of India 99 in s. 42 of the Statute 
points to its bearing the meaning not of the Gover- 
nor General in Council, hut of the superintendence, 
direction and control of the country. The words 
of ss. 42 and 65 are capable of the construction that 
the reference in them to the East India Company 
is in case of the earlier section to furnish a clue to 
the character of the charge, rather than to the 
conditions which can bring it into being, and m the 
later section to indicate the mode in w r hich the 
liability may be enforced, and not the circumstances 
under which it may he incurred. In order that a 
suit should lie against the Secretary of State m 
Council, it must be one in which the East India 
Company might have been made liable and the 
liability alleged must be one incurred on account of 
the Government of India. In such a suit the plaint- 
iff must, in order that he should succeed, establish 
that the liability was incurred on account of the 
Government of India, so that he must show that it 
was incurred by some one competent for that pur- 
pose. Before it can be said that a liability on ac- 
count of the Government of India had been incurred 
by the Bombay Government as the result of the act 
or omission of the chief constable, so as to he charge- 
able on the revenues, it would he necessary to ^ex- 
clude those conditions which afford a principal 
exemption from liability for the act of an agent. 
But it is settled law that where the duty to be per- 
formed is imposed by law and not by the will of the 


SECBETARY OF STATE EOR INDIA 

— concld. 

party employing the agent, the employer is not 
liable for the wrong done by the agent in such 
employment. Shivabhajan v. Secretary of 
State for India (1904). I. Jj. B. 28 Bom. 814 

7, Power of Government to 

dismiss its servants — Government servant , suit 
J)y — Cause of action — Plaint. The Crown has power 
to dismiss its servants at will and no authority 
representing the Crown is able in the employment 
of persons in the service of the Crown to contract 
with them so as to deprive the Crown of the enjoy- 
ment of that power. Such power can only be ex- 
cluded and restricted by an Act of the Legislature. 
Dunn v. The Queen, [1896} l Q. B. 116, relied on. 
Gould v. Stuart , [1896] App. Cas. 575, distin- 
guished. Held , that the plaint did not disclose 
a cause of action enforceable at law, because it 
did not allege that any statutory enactment exis- 
ted, which had the effect of exempting the plaintiff 
from the liability, which the law imposed on those, 
who were engaged in the service of the crown. 
Voss v. Secretary of State for India (1906) 
IL.S. 33 Calc. 680' 

SECUNDERABAD, CANTONMENT OP. 

See Security for Costs — Suits. 

X. Ii. R. 21 Calc. 17T 

SECURITY. 

See Civil Procedure Code (Act XIV 
of 1882), s. 545. 

I. B. R. 81 Mad. 330' 

See Criminal Procedure Code, 1898, 
s. 106 (3) . I. L. R. 33 Calc. 33 

See Probate and Administration Act,. 

s, 78 . . 1. 1*. R. 31 Calc. 688 

See Production of Property. 

7 C. W.N. 528 

for costs of respondent — 

See Privy Council Appeal. 

I. E. R. 36 Calc. 653 


to appear- 


See False Evidence-— General cases. 

5 C. W. N. 630 1 

See Recognizance to Appear. 

to keep the peace — 


See Recognizance to keep Peace. 

SECURITY BOND. 

See Probate and Administration Act, 
S. 78 . I. R, 31 Calc. 688 

1. Assignment of security^ 

bond — Assignee of security bond , rights of- — Suit 
on security bond — Civil Procedure Code ( Act XIV 
of 1882), s. 349. The assignee of a security 
bond, which was given to a District Judge under 
s. 349 of the Code of Civil Procedure for the 
production of a judgment-debtor, when called 
upon to appear, is entitled to maintain an action 
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•SECURITY BOND —concU. 

upon that bond. d 

Gopi Nath bnowBHBy. - B ®° 3 f c L a ^.?62 

•Chowdhby (1904) . Aj * 

n ______ Registration — Transfer of Pro- 

filsSilp 

a - f l jrj of 1877), »• 17, exception (t) does not 
Um u t}tllcJ A icurity bond given to the 
•oppiy fe> ca f®‘ f .. Civi i procedure Code was 

^tlving trms “ Un.tU the disposal of my 
m the following _ t nled^e my lmmove- 

appeal in the District CoartJ^ pledge my 

able P r ° pe L y ’ hi o h j s free from all encumbrances, 
annexed and wlucn is n tbe Court> for 

which it the amount’ of the decree due 
R1.382-4-J wmon ■ ^ o£ the appeal be 

to the ' b y bind myself to allow the plaint- 

agamst me I hereby _wna my said decree, 

ifi n- tO Kr 0 Sf pay hy “moveable property, 
W ^°Vthe°aid property be insufficient, from me 

T? til the whole decretal amount is discharged I w ill 
Until the whoit. m . oper ty to others, 

not sell or make a gift of .f P m hQ y bond was 

rr3 

being te S ute ^‘ ‘fnd^did^not afluot ft. pa 
bond was also compulsorily regis- 
frMe under s 17 of the Indian Registration Act 
-Security accepted" hereby showed 
The word thought the security sufficient. 

m ^ its validity from these 

f" s sr“ a issss 

security FOR costs. 


1. Suits 

2. Appeals 
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See Civil Procedure Code (Act XIV 
orl882 ),s.m L B 32Bom . 602 
12 C. W. N. 168 
See Civil Procedure Com, 188|A. 54| 

S « Divorce „ 31 


SECURITY BOR COSTS contd. 

See Execution or Decree — Effect of 
Change of LAW^ENumG Execution^ 

"of • °I- dS Bom?24? 
See Insolvency Act, ^ l. b. W9 
15 B. L. R. Ap. 10 

CL. 10 J • x L R 2 g Mad _ 502 

1. 1,. R. 18 Calc. 182 
I. B. R. 21 Calc. 473 

See Pauper Suit-Appeals.^ ^ R eg 

I. L. R. 3 Mad. 66 
I. L. R. 3 Bom. 241 

See Practice— Civil Cases— Security 
for Costs. 

See Privy Council, Practice of— Sub- 
stitution of -“^ T 17Calc .e 9 3 

See Res juBicATA-aAU^ES^OF^™^ 

See Rules of High Coubt, Bombay. 

I. L. R. 13 Bom. 458 

See Small Cause Court, Presidency 
Towns — Pbactice and Procedure — 
Reference to High Court. 

5 B. L. R. Ap. 23, 24 
11 B. B. R. 415 
' ■ 14 B. L. R. 180 

See Subety- — Enforcement of Security. 

9 B. 1*. R. Ap. IV 
I. Xj. R. 2 All. 604 
X. Xt. R. 12 Calc. 402 
I. L. R. 15 Calc. 497 
I. Xi. R. 16 Calc. 323 

See Trust . I. X*. R. 5 Calc. 700 
1. SUITS. 

Security by plaintiff—- Im- 


moveable property ” — -Leasehold, leasehold Pro- 
perty is “ immoveable property” within the mean- 
ing of s. 34, Act VIII of 1859. Ullman v. Jus- 
tices of the Peace fob Calcutta 

1 7 B. X,. R. Ap. 60 

2. Suit by female— Civil Pro- 

cedure Code (Act XIV of 1882 ), «. 380. The 
Court has a discretion in exercising the powers 
conferred by s. 380, Civil Procedure Code, and it will 
not order the plaintiff to give security unless grounds 
are shown tending to show that the defence is true. 
Shama Sundary Dassee v . Rash Beh^by^Dhub 


3. 


Infant 


plaintiff or next friend — Civil Procedure Code 
Act XIV of 1832), s. 380— Practice. Unless in 
exceptional cases, neither an infant female plaintiff 
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•SECURITY FOR COSTS — contd, 

1. SUITS — contd. 

r* S * 4 s po». , s r»™ mV'S 

security for costs. Bax 28 Bom . iqo 

4 Suitfovmoney— Practice— Civil 

Procedure Code (Act XIV of 1882), s. 380 ; (Aci 
VT of 1888), s. 5. A suit to recover certain spec 
led articles and money alleged to have , been 
wrongfully seized and taken possession of by the 
Tf to recover the value thereof, is a 

■suit for money within the terms of the second para- 
it. oqa nf the Civil Procedure Code, the term 

a suit for debts. Circumstances under which the 
■Court will order security for costs to be given by a 
Se plaStiff in such a suit. Degumbari Devi 
V. Aushootosh Banebjbe ^ L ^ 17 Cale _ el0 

_ ____ Suit for amount of legacy 

•under will —Civil Procedure Code, 1882, s. 380- 
Suit in nature of administration mit— Discretion 
of Court — Construction of Statutes May - 
“Shall” The power given to the Court under 
■ s S S'ol the Civil Procedure Code to order 
security for costs is discretionary, and one which the 
Court ought, or ought not, to exercise according 
to the circumstances of each case ; and unless i is 
lloZ that the exercise of the power is necessary 
for the reasonable protection of the defendant, the 
'Court ought not to interfere. Degumban Dabi v. 
Aushooiosk Banerjee , L L . R . 17 Calc. 613, approved 
»o£. Where the plaintiff in a suit against the execu- 
tors of a will for the amount of a legacy had, on 
account of the conduct of the defendants, no alter- 
native but to seek the assistance of the Court, and 
the defendants stated that the assets were not suffi- 
cient to pay all the legacies in full, and it wasthere- 
irl Itd.vc to nroceed as an 



_i in no 

administration suio in wiuvju 

Ste liable for the defendant’s eost:-M, that 
■the Court would not order the plaintiff, although 
*he was noUn possession of any immoveable pro- 
-perty within British India, to g^ve secunty fore the 
Sosts of the suit. A plaintiff who is entitled l under 
■ a will to a beneficial interest in a part o£ tBe 
lincome derived from immoveable propert g d °®; “ 
become thereby “ possessed of ™veable pr S 
ty ” within the meaning of s. 380. In . me goo 
Jf Premchand Moonshee. Bibhatbee Das| 
Mutty Lall Grose . I. L. R. 21 Calc, ooa 


SECURITY FOR COSTS — contd. 

1 . SUITS — contd. 

also is a resident of foreign territory. Koeoo- 
namoyee Debia v. Ogma Chuen ^ 

g Civil Procedure 

Code (Act XIV of 1882), s. 380— Cantonment of 
Secunderabad. For the purposes of s. 380 of the 
Code of Civil Procedure, the British Cantonment of 
Secunderabad is a place out of British India. Eos- 
sax, Ali Mibza Abid Ali Mxbza^ ^ m 


q _ Plaintiff, residing 

out of jurisdiction — Suit for administration . The 
0Ul °J J «• _ o; a «+■ \7TTT M IftnQ wer 


6 __ __ Plaintiff in another Presi- 
dency The Court was held to have no power to 
Drder a plaintiff resident in another presidency o 
give security for costs. Gaha^ v. O x 0 or 

n Inhabitant of foreign terri- 

tory When an inhabitant of foreign 
8ues y within British territory, it is ™ 

the Court to demand security from him for tl 
laWit of all costs that may be incurred by the 
defendant in the suit, even though the defendant- 


provisions of s. 34, Act VIII of 1859, were not 
intended to apply to a ease where the plaintiffs 
brought a suit for administration and partition of 
property in which they were entitled to a share, the 
extent of the share being in dispute. BpssickLall 
Day »■ Jadtxbram Day . 10 B. B. R. Ap. A5 

10 ______ cc Residence ’’—Civil Proce- 

dure' Code, 1871, s. 380. The meaning to be + given 
to the word “ residence in legislative enactments 
depends upon the intention of the Legislature in 
framing the particular provision m which the word 
is useeb The “residence intended m s. 380 of 
the Civil Procedure Code (Act A of 1877) is resi- 
dence under such circumstance as will afford a 
reasonable probability that the plaintiff will be 
f orthcoming when the suit is decided Mahomed 
Shueeli v. Laldin Abdula I. Ii. R. 3 Bom. aai 

yp Civil Procedure 

Code (Act XIV of 1882), s. 380— Wadhwan— 
British India— Residence. Held, that a plaintiff, 
beinv a resident in Wadhwan in Kathiawar and pos- 
sessed of immoveable property there, could not be 
rpmiired to give security for costs under s. 380 of the 
Svd Procedme Code (Act XIV of 1882), Wadhwan 
beiny within the limits of British India. Tbiccan 
Panachand V. Bombay, 

India Railway Comrany X 1j. R. 9 Bom. AVI 

o — — Security where 

'plaintiff has left the country. Whore a plaintiff 
leaves the country before the case is decided, the 
proper course for the defendant is to apply to the 
Court to take security for costs before the case is 
decided, and if no security be furnished, the Court 
will pass -judgment against the plaintiff by default. 
But if the defendant allows the case to go to judg- 
ment, the Court on appeal cannot pass any order 
calling for security for the costs of the lower Court, 
which must be left to be realized m execution. In 
the matter of the petition of Calcutta and Soxmt 
Eastern Railway Company . 8 w , R. Alt 

13 — — Suit to enforce trust under 

a -will— Want of personal interest. In a suit by 


a W UL—nuno vj v 

the renresentatives of a testator to enforce the due 
performance of charitable and religious busts m 
which thev are not personally interested, the 
plaintiffs ought to be required to give security for 
costs. Brojomoston Doss v. HuRROjmx^pcgs 58 
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SECURITY FOR COSTS — contd. 

1. SUITS — conctd. 

14, Poverty — Speculative suit The 

mere fact that a plaintiff is a poor man, and 
has parted with a portion of his interest in the 
subject-matter of the suit for the purpose of 
obtaining funds to carry on the suit, is no sufficient 
ground to ask that security for the costs of the suit 
may be required of him ; it is otherwise^ where he is, 
not the real litigant, but a mere puppet in the hands 
of others. Khajah Assenoollajoo v. Solomon 

I. Jb. R. 14 Calc. 533 

15. Suit for damages for breach 

of promise to marry — Practice — Civil Proce- 
dure Code {XIV of 1882), s . 380— Two plaintiffs , 
father and daughter. A Parsi father and daughter 
(plaintiffs 1 and 2} sued for R 10,000 as damages for 
the defendant’s breach of his promise to marry the 
daughter (plaintifi 2). The defendant alleged that 
the suit was really a suit for the benefit of the father 
who sought to make money out of his daughters 
betrothal ; that he (the father) was an undischarged 
insolvent and not in a position to pay costs if he lost 
the suit ; and that the second plaintifi (the daughter) 
had no property in India. The defendant took out 
a summons under s. 380 of the Civil Procedure Code, 
requiring the plaintiffs to give security for costs. 
The Court ordered that security for costs should be 
given. Bomanji Jamsetji Mistri v. Nusserwanji 
Rustomji Mistri (1902) . I. Ii. R. 27 Bom. 100 

2. APPEALS. 

1. . Security by appellant — Power 
of single Judge of High Court to make order for 
security. A single Judge has full power to make an 
order for security for the costs of an appeal. Muz- : 
hue Hossain v. Denobundoo Sen 

Bourke O. C. 119 

Affirmed on appeal . Bourke A. O. G. 40 

2. - — __Power of single Judge of 
High Court to make order for security. 
On a rule nisi for security for the costs of an appeal 
to be given by a defendant, five-twenty-fourths of 
the property in dispute having been decreed to him, 
but subsequently attached under a prohibitory 
order, cause was shown that the Court had not ju- 
risdiction, and that no reason for the application 
had been given. Held, that a single Judge is vested 
with all the powers of an Appellate Court with re- 
ference to the costs of an appeal ; that when an ap- 
pellant resides within the jurisdiction of the Court, 
he is amenable to its orders as to the costs of an 
appeal ; and that an appellant who has no available 
property must, if required, give security for the 
costs of an appeal before proceeding with it. Mono- 
hub Doss v. Kjbcobbum Bbgxjm 

Bourke 0, C. 110 

■ 3. Appeal from order of Com- 

missioner of Insolvency Court —Civil Proce- 
dure Code, 1839, 342. & 342 of Act VIII of 1859 

did not apply to appeal from the orders of a Judge 


SECURITY FOR COSTS— contd. 

2. APPEALS — contd. 

sitting as a Commissioner of the Insolvent Court- 
In the matter of Ramsebak Misseb 

5 B. Ii. R. 179* 

4. Discretion of Judge — Notice • 

to party affected — Civil Procedure Code, 1882, s. 
549. The discretion conferred on an Appellate 
Court by s. 549, Civil Procedure Code, 1882, 
to demand security for costs, must be properly 
exercised ; and such discretion is not so exercised 
when the order requiring such security is made- 
without notice to the appellant to show cause why 
the order should not be made. No order affecting a- 
party should be made without notice to him calling 
upon him to show cause why the order should not be 
made. Siraj-ul-haq v. Khadim Husain 

I. Xi. R. 5 All. 380 

5. Notice of order for security.. 

The issue of a preliminary notice to show cause- 
why an appellant should not furnish security for 
the costs of appeal is not equivalent . to a demand, 
and, if the order to furnish security is made in the- 
absence of the appellant, the order must be com- 
municated to him before he can be held to have- 
disobeyed it. Timmu v. Deva Rat 

I. Ii. R. 5 Mad. 265 

6* — — . Civil Procedure 

Code, 1859, s. 342. Circumstances under which an 
order may be made requiring security for costs of 
appeal to be deposited under s. 342 of Act VIII. 
of 1859. Bamasundaei Dasi v. Ramnarayan Mit 
TER . . . . 7 B. Ii. R. Ap. 50* 

7. Pauper appellant — Civil Pro- 

cedure Code, 1859 , ss. 342 , 345 , 346. By the 
words “ before the appellant is called upon to 
appear and answer ■” in s. 342, as compared with 
similar words used in subsequent sections, especially 
ss. 345 and 346, is meant, not the date mentioned 
in the notice, but the date on which the appeal is- 
called on to be heard ; and the Court has a discretion 
at any time before the hearing of the appeal to make- 
an order demanding security for costs from the ap- 
pellant. Whore the appellant was, according to his* 
own statement, a pauper, and it appeared that 
others presumably able to furnish the necessary 
security were interested in the matter, the ease was- 
considered a proper one in which security should 
be given. Jociendro Deb Roykut v . Euninbro- 
Deb Roykut . . * .18 W. R. 102. 

8. Grounds for order 

for security — Poverty of appellant— Civil Proce- 
dure Code, 1882, s. 549. 8. 649 of the Civil 

Procedure Code was never intended by the Legis- 
lature to derogate from the right of appeal given 
by the law to every person who is defeated in a suit, 
in the Court of first instance, and an application 
should not be granted under that section of which 
the only ground is a statement that the appellant 
is not pecuniarily in a position to pay the costs of 
the appeal if it should be dismissed. Maneckp 
Liurji Mancherji v. Goolbai , I L. M. 3 Bom. 241 * 
followed. Boss v. J agues, 8 M. & )f. 13 ; Beshap 
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SECURITY FOR COSTS— 


yangar v. Jainulavadin, I. L. R. 3 Mad. 66 ; and 
Jogendro Deb Royhut v. Funindro Deb Roykut, 
IS W. R. 102 , referred to, Lakhmi Chand v. 
Gatto Bai . . . I. Xi. E. 7 All. 542 

9. . — • Grounds for order 

for security — Civil Procedure Code , IS 82, s . 549 — 
Poverty of appellant. Held, by tbe Full Bench 
(Tyrrell, J., dubitante ), without laying down 
any general rule by which the exercise of the discre- 
tion conferred by s. 549 of the Civil Procedure Code 
should be governed, that the mere fact of the pover- 
ty of an appellant, standing by itself, and without 
reference to any general facts of the case under 
appeal, ought not to be considered sufficient alone 
to warrant his being required to furnish security 
for costs. Jiwan Ali Beg v. Basa Mal 

I. E. E. 8 All. 203 

10. — — — Ciyil Procedure 

Code (Act XIV of 1SS2), s. 549 — Poverty of appel- 
lant — Ground for ordering security for costs of appeal. 
Under the circumstances of this case, the Court re- 
fused an application that the appellant, on the 
ground that he was a person without means, should 
give security for the costs of the appeal. Hewet- 
son v. Deas . . . I. L. E. 21 Cale. 526 

11. Civil Procedure 

Code, 1882 , s. 549- — Poverty of appellant — Vexa- 
tious conduct — Ground for requiring security. An 
appellant (residing within the jurisdiction) who has 
been ordered to pay the costs of the original hearing 
and has not done so cannot be required to furnish 
security for such costs before he is allowed to prose- 
cute his appeal, unless his conduct be shown to be 
vexatious — that is, such as indicates a wilful deter- 
mination on his part not to obey the order of the 
Court. His not paying, if it be caused by inability 
to pay, is not vexatious. Ahmed bin Essa Kali- 
ffa v. Essa bin ICaliffa I. L. E. 13 Bom. 458 

12.. — Appeal by defendant against 

the order under s. 244, granting execu- 
tion— Civil Procedure Code (Act XIV of 1882), 
ss. 549 and 647, explanation — Appellant required to 
give security for the costs of the appeal and of the \ 
original suit. The Court can require an appellant 
from an order made under s. 244 of the Civil Proce- 
dure Code (Act XIV of 1882) in execution of a de- 
cree to give security for the costs of the appeal and 
of the original suit. Dagdu Jaitram v. Chandra- 
bhan . ' . . I. L.. R. 24 Bom. 314 

13. Civil Procedure Code, 1859, 

ss. 106, 84:2— Assignee substiimted for plaintiff. 
Under s. 342, Act VIII of 1859, the High Court 
had discretion to demand security for costs from 
an appellant, if it saw fit to do so, at any time 
before the bearing of the appeal. "Where an as- 
signee who had been substitu%I for the plaintiff 
under s. 106 declined to furnish security for the costs 
within such reasonable time as the Court ordered, 
it was held that the defendant might within 
ejgb.t days after such neglect or refusal plead the 
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bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit. Heeralall Sear v . 
Carafiet . . . . . . 13 W. E. 431 

14. Appellant out of jurisdic- 

tion. Queer e : Whether in a case in which the 
appellant is not residing out of the British terri- 
tories in India, the High Court has authority to 
demand security for costs from the appellant after 
the issue of summons, i.e., notice of the ap- 
peal. Httfazuttoolah Chowdry v. Htjmeedhur 
Rohman . . . .6 W, E. Mis. 123 

15. Beng. Reg. XIV 

of 1829, s . 2, cl 1— Inhabitant of foreign territory. 
Bengal Regulation XIV of 1829, s. 2, cl. I, enacted 
that every person being an inhabitant of a foreign 
territory should be required to furnish security for 
costs ; such security to be furnished by a plaintiff or 
appellant within six weeks of the date on which his 
plaint or appeal was filed ; and that, unless such 
security be so furnished, the suit of such person, 
if plaintiff, should not be proceeded with or appeal 
admitted unless he had furnished the necessary 
security to cover costs in the appeal. In an appeal 
to the Sudder Court from a decree of the Zillah Court 
by a party then temporarily absent in England, but 
having real estates and factories within the jurisdic- 
tion of the Court, no security was furnished by the 
appellant’s vakil within six weeks after lodging the 
appeal. The respondent in the first instance put in 
an answer to the grounds of appeal filed by the 
appellant, but afterwards filed a petition for dismis- 
sal for non-compliance with the requirements of 
Bengal Regulation XIV of 1829, s. 2, cl. 1, contend- 
ing that the appellant was a. resident of a foreign 
territory, and had not furnished security within six 
weeks as required by that regulation. The Sudder 
Court held that such security ought to have been 
furnished bv the appellant, who, residing in Eng- 
land pendente life, was to be considered as resident 
in a foreign territory within the meaning of the re- 
gulation, and dismissed the appeal. Held, by the 
Judicial Committee (remitting the suit to India for 
trial),that the Sudder Court had not, by Regulation 
XIV of 1829, any power ex mero motu to dismiss tbe 
appeal, (!) as the appellant was guilty of no default 
under that regulation, not having been called upon 
by the respondent or the Court to furnish security 
for costs ; (ii) as the appellant was not guilty of 
laches in not voluntarily offering security, the regu- 
lation providing only that a suit or appeal should not 
be proceeded with until security was furnished. 
Semble : The putting in an answer to the appeal 
before objecting to the want of security for costs 
operated as a waiver by the respondent of the want 
of security for costs required for Bengal Regula- 
tion XIV of 1829, s. 2, cl. I. Qucere : Whether Act 
HI of 1845 repealed Bengal Regulation XIV of 
1829. s* 2, cl. I. Wise v . Jugbundoo Bose 

7 Moo. X. A. 431 

16. 1 Grounds for ordering secu- 

rity, Cause being shown on a rule nisi for an 
order for security to be given by the appellant, 

16 u . 
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for the costs of an appeal (similar orders having 
been previously made on the application of other 
defendants), it appeared that an unusual^ number 
of defendants had been joined in the suit, which 
had been withdrawn on a previous occasion when 
nearly tried out ; and that the plaintiff, who sued 
as a relator, was poor and resided out of the 
jurisdiction, and had not paid interlocutory costs, 
for which an attachment had issued.. Held, that an 
appellant will not he ordered to give security for 
costs previously incurred ; that the fact of similar 
applications having been granted in the suit, the 
poverty of the appellant, and the fact of his dwelling 
out of the jurisdiction, as well as the peculiar cir- 
cumstances of the case, non-payment of interlocu- 
tory costs, a former withdrawal of the suit, and the 
joining of an unusual number of defendants, are 
grounds for granting an order for security to be 
• given by an appellant for the costs of an appeal : 
that a relator suing to enforce a public right must 
give security for the costs of those against whom he 
proceeds. Mttzhur Hossain v. Dinobundoo Setn 
B ourke A. O. C. 40 

Confirming the judgment in the same case in 

Bourke O. 0. 119 

17. - — — 1 Continuation of 

order made against 'plaintiff for security — Civil 
Procedure Code , 1859, $. 31. A plaintiff who resided 
out of India paid a sum of money into Court as 
security for costs under s. 34 of Act VIII of 1859. 
Ho subsequently obtained a decree against the de- 
fendant, and the defendant appealed against that 
decree. Held, that the defendant was not entitled 
to an order detaining in Court, pending the appeal, 
the money which had been paid in under a. 34. 
Fleming v. Shearman . 4 B. Xi, R. O. C. 92 

See In re Ditta Harakman Singh. 

3 B. X,. R. E. B. 45 

s.c. Dittia Hurrttckman Singh v. Modhoosoo- 
dttn Pyne . . . 12 B. Xi. R. E. B. 10 

18. Discretion of Court to re- 

fuse security — Civil Procedure Code (Act XIV 
of 7882), s. 519. An original Court rejected, as 
insufficient, security offered for the purpose of 
conforming to an order of the High Court under 
s. 549, Civil Procedure Code, and refused to 
receive other security offered in lieu after the 
time fixed by the order had expired. This was 
affirmed by the High Court. Held, that, as the 
High Court had a discretion to enlarge the time 
allowed for finding security and to accept other 
security in lieu of that rejected or to refuse to 
do either, it had, under these circumstances, judi- 
cially exercised that discretion in refusing. Rajab 
A n v. Amir Hossein I. L, R. 17 Calc. 1 

‘ $9; Extension of time for giving 

security — Civil Procedure Code, 1877, &, 549 — 
Procedure. Where the Appellate Court demands 
from an appellant security for costs, the Court 
may extend the time within which it orders such 
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security to be furnished ; but if no application is 
made for such extension of time, . and such secu- 
rity is not furnished within the time ordered, it is 
inoperative on the Court to reject the appeal. 
Haidri Bai v . East Indian Railway Company 

I. Xi R. 1 All. 087 

20. — Civil Procedure 

Code, 1882 , 5. 549 — Application for extension of 
period for finding security for costs of appeal after 
default. S. 549 of the Code of Civil Procedure being 
imperative, the time cannot be extended after the 
expiry of the period fixed in the order directing the 
appellant to find security for the costs of an applal. 
Haidri Bai v. East Indian Railway Company , I. 
L. R. 1 All. 687 , followed. Shrajtjdin v. Krishna 

I. Is. R. 11 Mad. 190 

21. - — — Civil Procedure 

Code ( Act XIV of 1882), s. 491 — Appeal rejected 
for want of security — Extension of time for giving 
security — Discretion of Court The proper con- 
struction of s. 549 of the Civil Procedure Code is 
that, where an appellant has been ordered to fur- 
nish security within a certain time, and that order 
has not been complied with, and no application has 
been made to extend the time within the period 
allowed, the Court is bound to reject the appeal. 
Budri Narain v. Sheo Koer 

I. Is. R. 11 Calc. 710 

In the same case on appeal to the Privy Council, 
it was held that, where the High Court, under s. 
549, Civil Procedure Code, has demanded security 
from an appellant, it has power to extend the time 
for complying with this order on application made, 
as well after as before the time first fixed has ex- 
pired, and may nevertheless reject the appeal, under 
that section, if the security is not in the end fur- 
nished. Haidri Bai v. East Indian Railway Com- 
pany, I. L. R. I All. 687, overruled. In this case, 
the Registrar was directed to allow only the costs 
applicable to the question argued and decided. 
Badri Narain v. Sheo Koer 

I. Xi. R. 17 Gale. 512 

Xi. R. 17 X, A. I 

22. ' .. ; Civil ,■ Pr0c<$§0^ 
Code (Act XIV of 1882), s. 549 — Rejection of 
appeal — Discr tion of Appellate Court to extend 
time for furnishing security. The security for the 
respondents’ costs which the High Court had 
demanded under s. 549 not having been furnished 
within the time fixed, and the Court, in the exercise 
of its discretion, having refused to extend the time, 

1 the appeal was rejected under that section. Held, 
that this was not a case for interference. Mophct- 
sudan Das v. Adhikari Praranna 

I, Ii, R. 17 Calc. 516 
s.o. Modhitsitdan Doss v . Krishna Fraranna 
Ramanuj Doss . . , L. R. 17 t. ; &;• 9 

time for furnishing security— Exceptional circum- 
stances— Civil Procedure Code , 1882, s. 5(9. The 
appellant applied for an extension of the time for 
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giving security for the costs of the appeal on the 
ground that, in the exceptional state of things in 
Bombay caused by the prevalence of the plague, she 
had been unable to raise the money required. Held, 
that under the circumstances the application should 
be granted. S. 549 of the Civil Procedure Code 
(Act XIV of 1882) does not absolutely preclude 
such an order if the circumstances render it just to 
make it. The Court cannot lay down a hard-and- 
fast rule that in no case after the time for giving 
security has expired can an appellant be allowed 
further time. Jumnabai v. Vissondas Rutton- 
chund . . . . I. L. R. 21 Bom. 578 

24 . Agreement to deposit secu- 

rity — Failure to make deposit. An order was made 
by the Court (pursuant to an agreement between 
the parties after a decree for the plaintiff) that 
the defendant who had appealed should pay into 
Court, to the credit of the cause, a certain sum of 
money for decree, costs, etc., including a sum of 
money for costs to be incurred on appeal. On 
an application by the plaintiff that the case 
be struck off for default of deposit, and that 
the defendant pay costs already incurred at the 
time of the application, it was ordered that the de- 
fendant should deposit a sum to cover costs of the 
future appeal, and in default that the case should he 
struck off, although the summons to show cause 
was not in point of form to that effect. Elias v. 
Chtj ckerbutt y . . 1 Ind. Jur. 1ST. S. 223 

25. — Amount of security not 

fixed — Civil Procedure Code, s. 549 — Security for 
cos t s — Dismissal of appeal — Practice . S. 549 of 
the Civil Procedure Code contemplates an order 
by which some ascertained amount of security is 
required. The last paragraph of the section seems 
to contemplate that, on failure to furnish security 
within the time fixed, an order for rejecting the 
appeal should be obtained from the Court that gave 
the order to furnish security. Upon the application 
of the respondent in a second appeal pending before 
the High Court, an order was passed requiring the 
appellant to furnish security for the costs of the 
appeal, and to lodge such security at any time be- 
fore the hearing. This order purported to he made 
under s. 549 of the Civil Procedure Code, but neither 
the application nor the order stated the amount of 
the security required. At the hearing of the appeal, 
no security having been lodged, the respondent ob- 
jected that, with reference to the terms of s. 549, 
the Court had no option but to dismiss the appeal. 
Held, that the objection had no force, no such order 
as was contemplated by s. 549 having been made. 
Held, also, that the proper course was to have ap- 
plied to the Judge who passed the order for secu- 
rity, at any time before the case came on for hear- 
ing, for the rejection of the appeal, and that it was 
too late at the hearing to ask the Court to reject the 
appeal. Thakur Das v. Kjshor? Lal 

■ I. L R. 9 All. 184 

26 . ^ — Form and contents of order 

for security for costs — Omission to state amount 
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— Practice — Civil Procedure Code , 1882, s. 549. 
Where a Court acting under s. 549 of the Code 
orders an appellant to give security for costs, it 
is not necessary that any specific sum for which 
security is to be given should he named in the 
order for security. It is sufficient for the order to 
direct the appellant to furnish security within a 
time to he stated “ for the costs of the appeal ” or 
“ for the costs of the original suit,” or “ for the costs 
of the appeal and of the original suit.” Thakur 
Das v. Kishori, I. L. B. 9 All . 164 , overruled on 
this point. Lekha v . Bhauna 

1. 1,. R. 18 AIL 101 

SECURITY FOR GOOD BEHAVIOUR. 

See Appeal in Criminal Cases — Crimi- 
nal Procedure Codes. 

I. L. R. 9 Gale. 878 
22 W. R. Cr. 88 

See Arrest , I. Is. R. 31 Calc. 557 

See Criminal Procedure Code, ss. 110, 
112, 190, 191 and 526. 

I. X. R. 27 All. 172 ; 262 ; 293 
I. X R. 28 All. 308 ; 629 

See Criminal Procedure Code, s. 122. 

I. X. R. 26 All. 189 ; 871 

See Reference to High Court — Crimi- 
nal Cases — Security for Good 

Behaviour. 

See Sentence — Imprisonment- — Impri- 

sonment Generally . 3 3ST. W. 126 
I. X. R. 1 AIL 086 
I. X. R. 23 All. 422 

1 . Transfer of proceedings — 

Criminal Procedure Code , 1882, ss. 110 and 526. 
Proceedings under s. 110 of the Code of Criminal 
Procedure cannot be transferred to any Court out- 
side the district within which such proceedings have 
been lawfully instituted. In the matter of the 
petition of Amar Singh . I. X. R. 18 All. 9 

2. Discretion of Court, exer- 

cise of — Criminal Procedure Code, 1872; ss. 505, 
506 — Deposit of cash in lieu of security bond for 
good behaviour. The powers given by ss. 505 and 
506 of Act X of 1872 should be exercised with ex- 
treme discretion : the former of those sections was 
not intended to apply to persons of 4< by no means a 
reputable character.” Empress ?;. Kala Grand 
Dass . I. X. R. 6 Calc. 14 : 6 C. X. R. 128 

3. -- . v- - - Person of violent or turbu- 

lent character — Criminal Procedure Code, 1861, 
s. 297. S. 297 of the Code of Criminal Procedure, 
1861, did not refer to persons of a violent or turbu- 
lent character. In re IN arain Sogboodhi 

0 W. It. Cr. 6 

4. Person convicted of theft — 

Criminal Procedure Code, 1861, s. 295 — Theft. 

S. 295 did not apply to persons convicted and 
punished for theft. Queen v. Kunee Sonar 

7 W. R. Cr. 57 

16 u 2 
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5. Habitual offenders—Acte 

coTmmtted by persons in performance of duties as 
burlcandazes in zamindari — Habitual association — • 
Joint trial — Code of Criminal Procedure ( Act V 
of 1898), ss. 110 V 112, 117 , 118, and 537. Certain 
burkandazes employed at the kutchery of the Bijni 
estate, who were alleged to have committed acts of 
extortion and other acts of oppression in the per- 
formance of their duties, were called upon to exe- 
cute bonds for their good behaviour on the grounds 
(i) that they habitually commit extortion ; (ii) that 
they habitually commit or attempt to commit or 
abet the commission of offences involving a breach 
of the peace ; (iii) that they are dangerous persons 
so as to render their being at large without security 
hazardous to the community. They were tried 
jointly by the Magistrate under s. 117 of the Code of 
Criminal Procedure, and each of them was ordered 
to execute a bond with sureties for his good behavi- 
our for three years. Held , that, even supposing the 
Magistrate was right in considering that there was 
habitual association between these persons in regard 
to the first and second grounds, there certainly 
would be no such connection between them in re- 
gard to their characters so as to make them danger- 
ous persons and thus to render their being at large 
without security hazardous to the community, and 
that proceedings should have been separately taken 
against each of them, S. 110 of the Code of Crimi- 
nal Procedure is not applicable where certain acts 
amounting to extortion are committed by certain 
persons in the performance of their duties as burkan- 
dazes in a zamindari, as it cannot be said that these 
persons are in the habit of committing extortion as 
individual members of the community, because if 
they were discharged by the zamindar or ceased to 
be in Ms employ, the acts would no longer be com- 
mitted, it being no longer to their interests to do 
such acts in the" interest of their employer, and they 
certainly would not be likely to commit them in 
their own private capacities. The object of enabl- 
ing a Magistrate to take security for good beha- 
viour is for the prevention and not for the punish- 
ment of offences. Haei Telang v. Queen- Em- 
press . . I, I». R. 27 Gale. 781 

Haki Telang v. Empress . 4 C. W. N. 531 

0 , _ — . — Jurisdiction of Magistrate 

— Person not residing within Ms jurisdiction — 
Reputation — Code of Criminal Procedure (Act V 
of 1898), s. 110. It is only when a person within the 
limits of a Magistrate’s jurisdiction, that is, who is 
residing within the limits of such jurisdiction, is 
found to be a person of a description given in s. 110 
of the Code of Criminal Procedure, that the Magis- 
trate can take action under that section, and it is 
not contemplated that the Magistrate in such a ease 
should issue a warrant so as to pursue the person 
concerned into another jurisdiction. Under the 
terms , a pf s. HO of the Criminal Procedure Code, the 
reputation which the person is found tp have means 
the reputation of that person in the neighbourhood 
in which he resides. Ketaroi v. Queen-Empress 
I.B.R. 27 Calc. 993 
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7. — Persons not proved to have 

committed crime — Criminal Procedure Code, 
1872 , s. 505. The exercise of the power given by 
s. 505 of the Criminal Procedure Code was not con- 
fined to cases in which positive evidence of the com- 
mission of ci'ime is forthcoming against the persons 
charged. In re Pedda Siva Reddi 

I. Ij. R. 3 Mad. 238 

8 . — Absconded offender ar- 

rested without summons — Criminal Procedure 
Code, 1861 , s. 306. Where an accused person was 
arrested as an absconded offender, and, without evi- 
dence being gone into on that charge, an inquiry 
was made into his mode of livelihood, without any 
summons being issued under s. 306 of the Criminal 
Procedure Code, such proceedings were held to be 
irregular. Queen v. Huttooa . 3 H. W. 2 

9 . Opportunity to make de- 

fence — Information of accusation to accused — - 
Criminal Procedure Code ( Act X of 1882), ss. 109, 
110, 112. Before a Magistrate*ean pass an order 
directing an accused to furnish bail and security 
for his good behaviour, it is necessary that the 
accused should be given an opportunity of entering 
into his defence, and that he should be clearly in- 
formed of the accusation which he has to meet. 
Queen-Empress v. Iswar Chandar Sub 

I. E. R. II Calc. 13 

10 . — Right to be heard by 

pleader — Accused person liable to imprison- 
ment in default of giving security — Notice — Code of 
Criminal Procedure (Act V of 1898), ss. 110, 123 , 
and 340. Where a reference is made to the Sessions 
Judge under s. 123 of the Code of Criminal Proce- 
dure, he is bound to give notice to the person con- 
cerned and also to hear his pleader, if he should be 
so represented. The term “ accused ” in s. 340 of 
the Code of Criminal Procedure applies to a person 
who is liable under s. 123 of that Code to imprison- 
ment in default of giving security. Nakhi Lal 
Jha v. Queen-Empress . I. B. R. 27 Calc. 050 

11. — Requisites for order — Evi- 

dence satisfying Magistrate of bad character of 
accused — Criminal Procedure Code, 1861 , s. 296. 
To justify a Magistrate in taking action under 
s. 296 of the Criminal Procedure Code, it was held 
that there must be evidence before him legally suffi- 
cient to establish the fact that the person charged is 
a person of the character described in the section. 
Queen v. Bitdla . . . 2 H. W. 455 

12 . ~ — Information on which Ma- 
gistrate may act — Information showing that a 
breach of the peace is imminent — Order to f urnish 
security for good behaviour for three years — Arrest 
of accused' — Inquiry as to truth of information - — 
Proof of information — Statements of persons not 

| called as witnesses — Criminal Procedure Code , 

! 1882, ss. 112 , 114,117. Conversations out of Court 
' with persons, however respectable, are not legal or 
proper material upon which Magistrate should 
adopt proceedings under s. 107 or s. M 0 of the Cri- 
minal Procedure Code, The information to be 
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required by a Magistrate, before issuing an order 
under s. 112, may to some extent be of a hearsay 
and general description ; but when the party to 
whom the order is directed appears in Court in 
obedience thereto, the inquiry must be conducted 
on the lines laid down in s. 117. It is not because 
a man has a bad character that he is therefore neces- 
sarily liable to be called upon for sureties of the 
peace or for good behaviour. There must be satis- 
factory evidence in the one case that he has done 
something, or taken some step, that indicates an 
intention to break the peace or that is likely to 
occasion a breach of the peace ; and in the other, 
that he is within the category of persons mentioned 
in s. 110, the determination of which question must 
always be guided by the considerations pointed out 
in Empress v. Nawab , I. L. R. 2 All. 835. A 
Magistrate is not competent, upon information that 
suggests the likelihood of a breach of the peace, to 
resort to s. 110 of the Criminal Procedure Code, and 
it is altogether ultra vires for him to demand secu- 
rity for three years in such a case. In ordering the 
arrest of a person under s. 114 of the Criminal Pro- 
cedure Code, the Magistrate must act on recorded 
information ; it is not enough for him to express a 
belief that such a course is necessary. Not only 
must he have 44 reason to fear the commission of a 
breach of the peace,” but 44 that such breach of the 
peace cannot be prevented otherwise than by the 
immediate arrest of such person.” Empress v. 
Babua .... I. L. R. 6 All. 132 
IS. — Criminal Proce- 

dure Code , 1861, s. 306 — Information of police. 
In an inquiry under s. 306 of the Code of Criminal 
Procedure as to proceedings against persons required 
to give securiy Cor good behaviour, a Magistrate had 
no power to use the information which the police 
may have obtained as evidence in the case. Queen 
v . Komul Kishen . . 11 W. R. Cr. 35 

14 , « Show cause ” — Criminal 

Procedure Code , ss. 107 , 112, 111 , 118 , 239— Burden 
of proof — Joint inquiry — Opposing factions dealt 
with in one proceeding — Nature and quantum of 
evidence necessary before passing order for secu- 
rity. Upon general principles, every person is en- 
titled, in the absence of exceptional authority con- 
ferred by the law to the contrary effect, when re- 
quired by the judiciary either to forfeit his liberty 
or to have his liberty qualified, to insist that his 
case shall be tried separately from the eases of 
other persons similarly circumstanced. Where an 
order has been passed under s. 107 of the Criminal 
Procedure Code requiring more persons than one 
to show cause why they should not severally furnish 
security for keeping the peace, the provisions of s. 
239 read with s. 117 are applicable, subject to such 
modifications as the latter section indicates, and to 
such procedure as the exigencies of each individual 
case may render advisable in the interests of justice. 
A joint inquiry in the case of such persons is there- 
fore not ipso facto illegal ; and even in cases where 
•one and the same proceedings t^Jcen by the Magis- 
trate under ss. 107, 112, 117, and 118 improperly 
-deals with more persons than one, the matter must 
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be considered upon the individual merits of the par- 
ticular case, and would at most amount to an irre- 
gularity which, according to the particular cir- 
cumstances, might or might not be covered by the 
provisions of s. 537. Queen-Empress v. Nathu, I. 
L. B. 6 All 214, and Empress v. Batuk, All. 
Weekly Notes (1884) 54, referred to. An order 
passed by a Magistrate under ss. 107 and 112 of the 
Criminal Procedure Code, requiring any person to 
44 show cause ” why he should not be ordered to 
furnish security for keeping the peace, is not in the 
nature of a rule nisi implying that the burden of 
proving innocence is upon such person. The onus of 
proof lies upon the prosecution to establish circum- 
stances justifying the action of the Magistrate in 
calling upon persons to furnish security. Dunne v. 
Hem Chunder Chowdhry , 4 B. L. P. F. B. 46, and 
Queen v. Nirrunjun Singh, 3 N. W. 431, referred 
to. Where, according to the nature of the informa- 
tion received - by the Magistrate, there were two 
opposing parties inclined to commit a breach of the 
peace : — Held, applying by analogy the principles 
relating to the trial of members of opposing factions 
engaged in a riot, that the Magistrate acted irre- 
gularly in taking steps against both parties jointly 
and in holding the inquiry in a single proceeding. 
Such a procedure is not ipso facto null and void, but 
only where the accused have been prejudiced by it. 
Empress v. Lachan, All. Weekly Notes ( 1881)28 , 
and II ossein BuJcsh v. Empress, I. L. R. 6 Calc. 96, 
referred to. In proceedings instituted under s. 107 
of the Criminal Procedure Code against more per- 
sons than one, it is essential for the prosecution to 
establish what each individual so implicated has 
done to furnish a basis for the apprehension that he 
will commit a breach of the peace. In holding such 
an inquiry it is improper to treat what is evidence 
against one of such persons as evidence against all, 
without discriminating between the cases of the 
various persons implicated. Queen-Empress v. 
Nathu, I. L. B. 6 AU. 214, referred to. Although 
in an inquiry under s. 117 the nature or quantum of 
evidence need not be so conclusive as is necessary 
in trials for offences, the Magistrate should not 
proceed purely upon an apprehension of a breach 
of peace, but is bound to see that substantial 
grounds for such an apprehension are established by 
proof of facts against each person implicated, which 
would lead to the conclusion that an order for fur- 
nishing security is necessary. What the nature of 
the facts should he depends upon the circumstances 
of each case, but where the nature of the Magis- 
trate’s information requires it, overt acts must be 
proved before an order under s. 118 can be made, 
and such an order cannot be passed against any 
person simply on the ground that another is likely 
to com mit a breach of the peace. Queen v. A hdool 
Huq, 20 W. B. Cr . 57 ; Goshain Luchman Per shad 
Pooree v. Pohoop Narain Pooree, 24 W. B. Cr. 30 ; 
Rajah Run Bahadoor v. Ranee Tillessuree Koer, 22 
W. R. Cr. 79 ; and In the 'matter of Kashi Chunder 
Doss, 10 B. L. R. 441: 9 W. R. Cr. 47, referred to. 
Queen-Empress v. Abdul Kadir 

1. 1*. R. 8 All. 452 
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15. Ground for ordering secu- 

rity — Criminal Procedure Code, 1872, s. 505 — 
Evidence of character . Act X of 1872, s. 505, en- 
abled the Magistrate to require security for good 
behaviour, ■whenever it appeared to him, from the 
evidence as to general character adduced before him 
that any person was by repute a -robber, house- 
breaker or thief, or a receiver of stolen property, 
knowing the same to have been stolen, or of noto- 
riously bad livelihood or was a dangerous character. 
But when the evidence was entirely in a person’s 
favour, and showed him to be of excellent charac- 
ter and in every respect contrary to the sort of per- 
son against whom the section was directed, to 
apply its provisions to him on a week and unsup- 
ported charge of mischief by fire was foreign to the 
intentions of the Legislature, and not only illegal 
but oppressive. In the matter of the 'petition of 
Hamidoodeen Ahmed . . 24 W. R. Cr. 87 

Evidence of general bad 

character — Criminal Procedure Code , 1872 , 
$, 505. P was convicted by a Magistrate of the first 
class of dishonestly receiving stolen property. He 
confessed on his trial that he had twice previously 
been convicted of theft. Held , with some hesita- 
tion, that there was evidence as to general character 
adduced before the Magistrate which justified him 
in dealing with P under s, 505 of Act X of 1 87 2. 
Empress v. Partab . I. Xj. R. 1 All. 608 

17. Evidence of bad character — 

Criminal Procedure Code, 1861 , ss. 296, 297. Pre- 
vious convictions for a simple breach of the peace 
were not sufficient to justify a Magistrate in de- 
manding security under s. 296 of Act XXV of 1861. 
Hor was repute that a person was one of the leaders 
of a gang of petty bullies and extortioners sufficient 
to justify a conviction under s. 297 of the same 
Act, unless in addition it was shown that he was of a 
character so desperate and dangerous as to render 
his release, without security for one year, hazardous 
to the community. Queen v. Misree Lall 

4 3YW.117 

18. — — ' Record of previous convic- 

tions — Criminal Procedure Code, 1882 , ss. 110, 117, 
and 118. The object of taking security for good 
behaviour from a person is solely to secure his good 
behaviour in future. The mere record of previous 
convictions, on account of which the person has 
undergone) punishment, does not satisfy the require- 
ments of ss. 110, 117, and 118 of the Code of Crimi- 
nal Procedure (Act X of 1882), and it is wrong to 
use those provisions so as to add to the punishment 
for past offences. In re Raja valad Hussein 
Saber , . . . I. L. R. 10 Bom. 174 

Xfr&jfc A ‘ ~ Criminal Proce- 
dure Code (Act X of 1882), ss. 110, 112. The more 
fact that a person from whom security is required ! 
has been previously convicted of offences against 
property, is not sufficient to justify proceedings 
under s. 110 of l! e Code of Criminal Procedure, un- 
less there be additional evidence that the person 
complained against has done some act or resumed 
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avocations indicating on his part an intention to 
return to his former course of life. In the matter of 
the petition of Haidar Ali 

I. X». R. 12 Calc. 520 

20. — Person guilty only of acts of 

violence — Criminal Procedure Code, 1872, s. 506. 
Held , that s. 506 of Act X of 1872 solely relates to 
the calling upon persons of habitually dishonest 
lives, and in that sense c< desperate and dangerous,” 
to find security for good behaviour, as a protection 
to the public against a repetition of crimes by them 
in which the safety of property is menaced and not 
the security of the person alone is jeopardised. 
Where, therefore, the evidence adduced before the 
Magistrate did not show that a person was 44 by 
habit a robber, house-breaker, or thief, or a receiver 
of stolen property, knowing the same to have been 
stolen,” but showed only that he had been guilty of 
acts of violence : — Held, that the Magistrate could 
not, under s. 506 of Act X of 1872, order such per- 
son to furnish security. Observations regarding 
the evidence on which the procedure of s. 506 should 
be enforced. Empress v. Nawab 

I. Jj. R. 2 All. 835 

21. — — Person convicted and pun- 

ished for theft — Form of order — Code of Crimi- 
nal Procedure (Act X of 1872), ss. 504, 505. An 
accused person was convicted of theft and sentenced 
to two years’ rigorous imprisonment, and was fur- 
ther ordered to enter into his own recognizance for 
R50 and find two sureties, each for a like sum, for 
his good behaviour for one year after the term of 
his imprisonment had expired ; in default to suffer 
rigorous imprisonment for one year. Held, that the 
latter part of the order was bad, and that the Ma- 
gistrate should have proceeded under the provisions 
of s. 504, cl. 2, of the Code of Criminal Procedure.: 
Empress v. Pariah, I. L. II 1 All 666, followed.. 
Tamiz Mandal v. Umid KaRIGAR 

I. Ii. R. 9 Calc. 215 

22. Inquiry as to necessity for- 

security — Criminal Procedure Code , 1872, s. 504 
— Power of Sessions Judge — Jurisdiction of Magis- 
trate. A Sessions Judge had no power under Act X 
of 1872, s. 504, or any of the preceding sections, to 
decide as to the necessity for taking security for 
good behaviour, or, without inquiry to pass orders 
as to the nature of the security to be furnished, or 
as to the time it is to remain in force. The jurisdic- 
tion as to the necessity was in the Magistrate, and 
after sending the accused to the Magistrate under 
•s. 504 the Sessions Judge was functus officio. 
Queen v. Gungaram Potdar . 24 W. R. Cr. 10 

28, Form of order— Criminal Pro- 

cedure Code , 1872, s. 297 — Sureties — Order for 
deposit in cash. Where a person, under s. 297 of 
the Crimnal Procedure Code, is ordered to provide- 
security for his good behaviour, the order should*, 
under s, 300, state the number of sureties required 
from the defendant. The object of the law as to 
security for good behaviour is that sureties shall be 
responsible for the good behaviour of the person. 
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called upon to provide security, not that a deposit 
be made in cash. Queen v. Sheo Ruksh 

2 1ST. W. 205 

24. — Order for deposit 

in cash — Security -bond. An order requiring persons 
to deposit cash in lieu of entering into a bond as 
security for their future good behaviour is bad in 
law. Empbess v. Kala Chand Dass 

I. X,. R. 6 Gale. 14:80. B. B. 128 

(Contra) Queen v . Kristendrq Boy 

7W.B, Or. 30 

25. Statement of grounds for 

order — Opportunity to comply with order — Crimi- 
nal Procedure Code , 1872, s. 505 . On a requisition 
from the High Court, a Magistrate is bound to state 
the grounds upon which he fixed the amount of 
security. A person from whom security for good 
behaviour is demanded should have a fair chance 
afforded him to comply with the required conditions 
of security. Empress v. Dedar Sircar 

I. L. R. 2 Calc. 384 :1C.L. R. 95 

20 . — — Order for surety to pledge 

rights in land — Illegal order . An order by a 
Magistrate requiring security for good behaviour 
which directed that the surety should pledge all his 
proprietary rights in land worth R200 was held to 
be illegal. Queen v. Ganni . 7 1ST. W. 249 

27. — - Reference to Sessions Judge 

for confirmation of order when person is 
unable to give security — Criminal Procedure 
Code (Act V of 1898), ss. 110 , 128 — Statement of 
grounds for order . The Sessions Judge, in confirm- 
ing the order of a Magistrate under s. 123 of the 
Code of Criminal Procedure in regard to the impri- 
sonment of a person in consequence of his being 
unable to furnish the necessary security, is bound to 
find a special ground on which the order is passed, 
having special reference to s. 110 of that Code. It 
is not sufficient where he only finds in general 
terms that it is for the interests of the community 
at large that such person should be bound once 
to be of good behaviour. Nakhi Lal, Jha v . 
Queen-Empress I. Xj. R. 27 Gale, 658 

28. — — _ Order with arbitrary con- 
dition imposed—* Criminal Procedure Code , 
1872 , ss . 505, 516,— -Sureties. In making an order 
for security to keep the peace under s. 505, Criminal 
Procedure Code, 1872, a Magistrate had no right to 
impose an arbitrary condition not essential to res- 
train a party from the infringement of the law, e.g., 
a condition requiring the accused to furnish two 
sureties, being persons of respectability and sub- 
stance, not related to him, and residing within one 
mile of his house. The ground on which a Magis- 
trate has power to refuse to accept any surety under 
b. 516 must be a valid and reasonable ground. In 
the matter of the petition of Narain Sooboddhee 

: 22 W.B. 37 

29 ~ — - — — — -t™ — — -No conditions and 

1 imitations can be imposed upon persons ordered to 
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give security under s. 118 of the Code. In the 
matter of Jhojha Singh v. Queen-Empress 

I. X, R. 24 Calc, 155 

30. — — Ground for refusing surety 

— Criminal Procedure Code (Act V of 1898), s. 123, 
cl. (2) — Pleader, whether he may be heard in a 
reference under that section. A Sessions Judge is 
bound to hear a pleader who may appeal on behalf 
of a person in a case referred to him under s. 123, 
cl. (2), of the Criminal Procedure Code. Jkoja 
Singh v. Queen- Empress, 1. L. P. 23 Calc. 493, re- 
ferred to. A Magistrate cannot refuse to accept a 
surety on the ground that he lives at a distance 
from the accused. Abinash Malabar v. Empress 

4 C. W. 797 

31. — Object of demanding secu- 

rity — Criminal Procedure Code (Act X of 1882), 
ss. 110 , et seq. — Discretion of Magistrate in accept- 
ing or refusing sureties tendered . The object of 
requiring securities to be of good behaviour is not 
to obtain money for the Crown by the forfeiture of 
recognizances, but to insure that the particular 
accused person shall be of good behaviour for the 
time mentioned in the order. It is therefore reason- 
able to expect and require that the sureties to be 
tendered should not be sureties from such a distance 
as would make it unlikely that they would exercise 
any con trol over the man for whom they were willing 
to stand surety. In the matter of the petition of 
Narain Sooboddhee, 22 W. R. Cr. 37, not followed. 
Queen-Empress v. Rohim Bakhsh 

| I. X,. R. 20 All. 206 

32. Order for security and im- 

prisonment in default — Illegal order — Criminal 
Procedure Code, 18' 1, ss. 296 , 301. Where a Magis- 
trate required security from persons for their good 
behaviour, under s. 296 of the Criminal Procedure 
Code, and in default sentenced them to six months’ 
rigorous imprisonment : — - Held , that the order was 
illegal, s. 301 requiring that they should be com- 
mitted to prison until they furnish the security 
demanded. In fixing the amount of security, the 
Magistrate should not go beyond a sum for which 
there is a fair probability of the defendants being 
able to find security. Anonymous 

4JVEad.Ap.47 

33. * Criminal Proce- 

dure Code (Act X of 1882), s. 118— High Court's 
power of interference when the amount of security 
is excessive — • Magistrate's discretion , exercise of * 
A Magistrate ordered the accused to execute a 
bond for R500 for his good behaviour for one year 
and to furnish two sureties for the like amount. 
The accused failed to furnish the required security, 
and was sent to prison. The High Court, being of 
opinion that the amount of the required security 
was excessive and that the Magistrate had not 
exercised a proper discretion in the matter, inter- 
ferred in the exercise of its revisional jurisdiction, 
and reduced the amount. Queen-Empress v. 
Rama . . . I. D. R. 16 Bom. 372 
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34. Power of Magistrate to 

cancel security -bond once aecepted—Cnmi- 
nal Procedure Code { Act X of 1882), ss. 109, 122 , 
125 . When a surety offered by a person for good 
behaviour has once been accepted, a Magistrate has 
no power subsequently to cancel the security-bond, 
though he might be of opinion that such surety is 
an unfit person. Empress v. Ram Lall Acharjea 

1C.¥. H. 394 

35. — Second order for security 

without further proof — Criminal Procedure 
Code, 1861, Ch. XIX. Where a person is confined, 
in default of giving security for his good behaviour 
under Ch. XIX of the Code of Criminal Procedure, 
a second security cannot be demanded after the ex- 
piration of the first term of confinement, except on 
some new proof of bad livelihood, or that the person 
is not capable of following an honest calling. In 
re Juswunt Singh 

1 Ind. Jur. S. 301 : 6 W. R. Cr. 18 

See Mahomed Abdul Bari v. Empress 

4 C. W. 1ST. 121 

36. — Further proceedings under 

s. 110 of Code of Criminal Procedure — Fresh 
information — Accused person — “ Discharge ” — Cri- 
minal Procedure Code, s. 487. A further inquiry 
cannot be made into the case of a person against 
whom proceedings under s. 110 of the Code of Cri- 
minal Procedure have been taken and who has been 
discharged. If it be considered by the Magistrate 
that it is necessary to institute further proceedings, 
he is competent to do so under the law on fresh in- 
formation received. Proceedings under s. 110 can- 
not be regarded as on a complaint, nor can they be 
regarded as a case in which any “ accused ” person 
has been discharged ; for the terms “ accused 
person ” and “ discharge 55 in s. 437 of the Code 
clearly refer to a person accused of an offence who 
has been discharged from a charge of that offence 
within the terms of Ch. XIX of the Code. Queen- 
Empress v. ImanMundal I. X». R. 27 Calc, 662 

37. - Form of security-bond— 

Criminal Procedure Code , 861, ss. 305 , 306 — ■ Forfei- 
ture of hond. Where sureties who were required to 
show cause, under s. 305 of the Code of Criminal 
Procedure, why the bond executed by them should 
not be putin force, failed to establish by evidence 
tbe statements which they made, it was held that 
the order putting the bond in force was a proper one. 
Per Phear, J . — Although the form of security- bond 
given in form (F) of the appendix combines two 
bonds, — namely, one for the principal and one on 
the part of the sureties, the provisions even of s. 300 
would be complied with if these two bonds were 
upon two pieces of paper instead of one. In the 
matter of the petition of Brindabun Chunder 
Bass. In the matter of the petition of Taeinre 
Churn Mozoomdar . . 19 W. R. Cr. 29 

38. Procedure — Power of Sessions 

Judge after - acquittal — Information to Magistrate 
as to taking security from accused. If a Sessions 
Judge be of opinion that a person acquitted by him 
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ought to give security for future good behaviour, 
he should discharge him, and inform the Magistrate 
of his opinion that security should be taken, leaving 
the Magistrate to take the necessary steps for that 
purpose, and the Sessions Judge should not send 
the party in custody to the Magistrate. Reg. v. 
Byha valad Surjim . . 1 Bom. 91 

39. Suspicion-— Pro- 

duction of witnesses — Bail. A person against whom 
proceedings for bad livelihood have been taken is 
entitled to have embodied in a charge the precise 
matter which the Magistrate considers established 
by evidence against him. It is not sufficient to 
say generally that there is suspicion. He should be 
asked to produce his witnesses or offered assistance 
to procure their attendance. He should be admit- 
ted to bail. A Magistrate is not competent to re- 
fuse bail unless the law sanctions such refusal. In 
the matter of Kookor Singh . 1C. L. R. 130 

40. _ Criminal Proce- 

dure Code, 1861, s. 296 — Examination of witnesses. 
In proceedings taken against a person to obtain 
security for good behaviour under s. 296 of the 
Criminal Procedure Code, the examination of the 
witness must be taken in the presence of the accused 
person, who should be permitted to cross-examine 
them. Queen v. Shunkur . 2E¥. 406 

Queen v. Nursingh Narain 

2 B. X,. R. A. Cr. 7 note 
10 W. R. Cr. 1 

Maghan Mira v. Ckamman Teh 

2 B. Ii. R. A. Cr. 7 : 10 W. R. 46 

41. — Opportunity to 

accused of cross-examining witnesses and calling 
witnesses. In an inquiry under Ch. XIX of the 
Criminal Procedure Code, 1861, it was held that the 
defendant should have an opportunity of cross- 
examining the witnesses produced against him, of 
making his own statement, and of calling witnesses 
on his own behalf. Anonymous 4 Mad. Ap, 23 

42. Evidence. — Pre- 

vious trial for dacoity — Criminal Procedure Code, 
1861, s. 296. Where a person was adjudicated to 
be a person of notorious bad character, under s. 296, 
Code of Criminal Procedure, after having been tried 
for dacoity, it was held that the evidence taken in 
the trial for dacoity should not be used against 
the accused with reference to the accusation under 
s. 296, which evidence should be taken immediately. 
In the matter of Rojoni Kant Bjioomick 

13 W. R. Cr. 24 

43. — — Criminal Proce* 

dure Code , 1882, ss. 118 and 123 — Power of 
Sessions Judge to remand-— Taking further evi- 
dence — Conditions and limitations imposed upon 
persons required to give security. Under $. 123 of 
the Criminal Procedure Code, a Sessions Judge is 
not competent to remand a case for further inquiry. 
Such evidence as he may require he must take him- 
self. In the matter of Jhojha Singh v. Queen- 

■j Empress . • . 1 ; A ■ ' ; . ’ . v fc;. : £k Rk, 24 : C^lhS§5 - 
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4 4 . — • Criminal Proce- 

dure Code, 1882, ss. 110 and 117— Transfer ^ of 
criminal case — Criminal Procedure Code , s . 526. 
Where a. Magistrate instituting proceedings against 
a person under s. 130 of the Code of Criminal Pro- 
cedure has “ acted ” within the meaning of s. 117 of 
the Code, no order can be made subsequently under 
.s. 526 of the Code transferring the case from his 
Court. In the matter of the 'petition of Gurdar 
, Singh . . . . I. Xj. R. 19 All. 291 

45. — - — Sentence of impri- 

sonment — Criminal Procedure Code, 1861 , s. 296 — 
Illegal direction. A direction annexed to a sen- 
tence of imprisonment, under s. 448 of the Penal 
•Code, that the convict be brought up at the expira- 
tion of the sentence, in order that he may give se- 
curity for good behaviour for the period of one 
year, reversed, as not being authorised by s. 296 of 
the Criminal Procedure Code. Reg. v. Krishnaji 
Bapuji Gaikavad . . 3 Bom. Cr. 39 

40. — Criminal Proce- 

dure Code, 1882, ss. 118, 126, 514, Sch . F, form 
No. XLVI — Security for good behaviour — Convic- 
tion of principal — Forefeiture of bond — Mode of 
proving conviction. Where a person has given a 
security-bond under s. 118 of the Code of Criminal 
Procedure for the good behaviour of another, and 
the principal during the term of which the bond is 
in force is convicted of an offence punishable with 
imprisonment, the production of the conviction, 
and, if necessary, of proof of identity of the prin- 
ciple is sufficient evidence upon which the Magis- 
trate is authorized to issue notice to the surety under 
s. 514 of the Code to show cause why the penalty of 
the bond should not be paid. In such a case it is 
for the surety to show what cause he can. It is 
not incumbent on the Magistrate to re-summon the 
witnesses on whose evidence the principal -was con- 
victed and practically to re-try the case against the 
principal. Queen-Empress v. Man Mo.han Lal 

I. L. R. 21 All. 80 

47. - — - — — - Bad livelihood — Code of Cri- 
minal Procedure (Act V of 1898), s. 109 — “ Ostensible 
means of subsistence ” proof of — “ Doing no work,” if 
sufficient — ■“ Previous conviction ” how far relevant 
— Procedure. The fact that a man does no work, or 
that he was once before convicted for bad livelihood, 
does not justify a Magistrate, without being satisfied 
from evidence that since his release the accused has 
no ostensible means of livelihood, in ordering him 
to furnish security for good behaviour. Queen- 
Empress v. Pooran Agarwalla (1900) 

5 C. W. 28 

48, — — Criminal Proce- 

dure Code (Act V of 1898), ss. 1 (2) (a), 4 (p), ( s ), 55 
(b), 109 ( b ) — Arrest by Inspector of Police in Calcutta , 
if legal — Applicability of the Criminal Procedure 
Code to Police in Calcutta-— Police-station — Magis- 
trates’ duty to go on with case, although arrest illegal . 
Inspector Hamilton of the Colootolah Thana in 
Calcutta, arrested the accused under s. 55 (6) of 
the Criminal Procedure Code, and placed him on his 
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trial, on a charge under s. 109 (b), before a Bench of 
Honorary Magistrates. The bench discharged the 
accused on the ground that the Inspector, not being 
an 41 officer in charge of a police-station,” within the 
meaning of els. (p) and (s) of s. 4, Code of Criminal 
Procedure, had no authority to arrest him. Held , 
that, whether the arrest w r as illegal or not, the Bench 
ought not to have discharged the accused, but should 
have gone on with the ease. The Magistrates were 
empowered to put in force the provisions of s. 109 of 
the Code whenever they had credible information 
that the accused had no ostensible means of liveli- 
hood or was unable to give a satisfactory account 
of himself and was within the limits of their juris- 
diction, how he came before them being immaterial. 
Emperor v. Ravalu Kesigadu, I. L. R. 26 
Mad. 124, approved. Held, also, that, s. 55 having 
been expressly made applicable to the police in 
Calcutta, the arrest of the accused by the Inspector 
was legal. The Criminal Procedure Code does not 
apply to the Police in Calcutta unless expressly 
made applicable to them [s. 1, sub-s. (2)]. Cls. (p) 
and ( 5 ) of s. 4, Code of Criminal Procedure, do not 
apply to the Police in Calcutta. Solicitor to the 
Government of India v. Madho Dhobi (1903) 

7 C. W. 3ST. 601 

49. Character of proceedings — 

Discharge of persons called upon to furnish security 
for good behaviour. Proceedings under s. 110 of 
the Code of Criminal Procedure cannot be regarded 
as on a complaint, nor can they be regarded as a 
case in which any accused person has been dis- 
charged. Iman Manual v. Empress (1900) 

6- C. W. 163 

50. — — Delegation of inquiry — 

Criminal Procedure Code, ss. 110, 118 — Inquiry into 
sufficiency of security delegated to Tahsildar — Practice . 
Held, that it is not competent to a Magistrate who 
has passed an order under s. 118 of the Code of 
Criminal Procedure, to delegate to another officer 
the inquiry into the sufficiency of the security ten- 
dered, but such inquiry must be made by the Court 
by which the original order was passed. Queen - 
Empress v. Pirihi Pal Singh, All. Weekly Notes 
(1898) 154 , followed. Emperor v. Tota (1903) 

I. L. R. 25 All. 272 

51. : Evidence of repute— 

minal Procedure Code (Act V of 1898), ss. 110, cl. (/), 
117 — Repute, admissibility of evidence of— Evidence 
of repute is not admissible in cases coming under 
cl. (/) of s. 110 of the Code of Criminal Procedure. 
Where the imputations were that the petitioners 
had for some time past made themselves very 
objectionable in the neighbourhood, and that they 
had been annoying the villagers in various ways, 
by kicking at their doors at night or throwing brick- 
bats on the roof and annoying respectable women : 
Held, that these imputations, even if proved, do not 
constitute conduct so as to render the petitioners 
liable to give security for good behaviour by reason 
of their being so desperate and dangerous as to ren- 
der their being at large without security hazardous 
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to the community. Akhoy Kumar Ckatterjer 
v. Quken-Empbess (1900) . § C. W,I, 249 


52. 


Grounds for refusing to 


accept surety- — Criminal Procedure Code (Act V 
of 1898), ss. 110, 122— Tender of surety— Con- 

sideration of a question by High Court outside 
rule. Case in which the High Court pointed out 
to the Magistrate below what are not valid grounds 
for refusing a surety under s. 122, Criminal Proce- 
dure Code, although no rule was issued on the 
subject. Where a Magistrate refused to accept 
sureties tendered by a person bound to be of good 
behaviour, on such grounds as that they were unfit 
to control the defendant, that they were not resi- 
dents of the village, and in one case that two persons 
were members of the same firm : — Held, that these 
were not valid grounds for refusing to accept a 
surety under s. 122, Criminal Procedure Code. The 
question is not whether a surety can supervise a 
person for whom he stands surety, but whether he 
is a person of sufficient substance to warrant his 
being accepted. Abinash Malakar v. The Empress, 
4 G. W. N. 797 ' approved. Ram Pershad v. King- 
Emperor (1902) . . . 6 C. ¥. H”. 593 

53 Criminal Proce- 

dure Code , s* 122 — Sureties offered refused on the 
ground of their relationship to the person required to 
find security . Where, on an order to find security 
for good behaviour, the Magistrate refused to ac- 
cept the sureties tendered, on the sole ground that 
they were relations of the person against whom the 
order had been passed, it was held that relationship 
to the person called upon to find security was, so 
far from being an objection, a most useful qualifica- 
tion in the persons tendered as sureties. Emperor 
v. Shib Singh (1902) . I. X«. B. 25 All. 131 

54. Habitual offenders — Thief 

— Habitual thieves and dacoits — Desperate and dan- 
gerous characters — Evidence — Specific acts — General 
repute — Criminal Procedure Code (Act V of 1898), 
ss. 110 and 117. A charge under cl. (/), s. 1X0 of 
the Criminal Procedure Code, cannot be proved 
by general reputation, but must be proved by 
definite evidence. To prove a charge under s. 110, 
that a person is by habit a thief and a daeoit, or 
that he is so desperate and dangerous as to render 
his being at large without security hazardous to the 
community, there should be proof of specific acts 
showing that he, to the knowledge of some parti- 
cular individual, is a dangerous or desperate charac- 
ter. It is not sufficient that persons, however res- 
pectable, should come forward and depose that they 
have heard that such person is a thief and a dan- 
gerous character, when they themselves have no 
personal knowledge of or acquaintance with him. 
Such * vidence it not only such as could not safely 
be acted upon, but is also likely to work serious 
-Kauai Haldar v. Emperor (1901) 

1. 1*. B, 20 Gale. 770 


stiiuted by Magistrate on his own knowledge or sus- 
picion — Transfer, right of accused to a — Criminal 
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Procedure Code (Act V of 1898), ss. 110 , 117 and 1 
191. Where a Magistrate has framed a proceeding 
under s. 110 of the Criminal Procedure Code against 
a party, and has proceeded in some measure. If not 
mainly, on his own knowledge of the character of 
that party, such Magistrate is not a proper person 
to proceed with the trial under s. 117 of the Code 
and inquire into the truth of the information upon 
which action has been taken. Alimuddin Hqwla- 
dar v. Emperor (1902) . I. B B. 20 Gale. 392 
S.C. 6 C. W. 1ST. 595 

56* — Jurisdiction of Magistrate 

— Criminal Procedure Code (Act V of 1898), s. 110 
—Magistrate, jurisdiction of, to require security for 
good behaviour — Residence outside his jurisdiction . 
A Magistrate has no jurisdiction to require security 
for good behaviour under s. 110 , Criminal Proce- 
dure Code, from persons who do not reside within 
his local jurisdiction, but who, it was alleged, habi- 
tually committed theft, robbery and house-break- 
ing within such limits. It is only when a person 
residing within such limits is of such bad repute 
that a Magistrate is competent to take action under 
that section.,. Kitabdi v. Queen-Empress (1900) 

5 C. W. 2ST. 29 


57. 


Surety bond — • 


Acceptance by Subordinate Magistrate of bond- 
Cancellation of such bond by District Magistrate — - 
Jurisdiction — Criminal Procedure Code {Act V of 
1898), ss. 110 a ad 125. Where the security bond of 
the x>etitioner, who had been bound over to be of 
good behaviour, and the surety bonds of his sure- 
ties, had been accepted by the Sub-divisional 
Magistrate, and the District Magistrate, on receiving 
a police report stating that one of the sureties 
“was not at all a man of substance to stand surety 
for RiOO — he cannot be entrusted to stand surety 
of a bad character, 5 ’ cancelled the security bond of 
the petitioner under s. 125 of the Code of Criminal 
Procedure : Held, that the order of the District Ma- 
gistrate was made without jurisdiction. Panchoo 
GazI v . Emperor (190,1) . 1. 1*. B. 29 Calc. 455 
s.e, 8 C. W. M. 291 

58. •■■■ “ Offences involving ' a 

breach, of the peace,” meaning of— Immoral 
and indecent acts — Criminal Procedure Code. (Act V of 
1898), ss. 100 and 110 , cl (e). The words “ offences 
involving a breach of the peace,” in s. 110 , cl. (e), 
of the Criminal Procedure Code, mean offences in 
which a breach of the peace is an ingredient, and not 
offences provoking or likely to lead to a breach of 
the peace. Where a person, who was found by the 
Magistrate to be addicted to acts of immorality in 
attempting to seduce women and behaving inde- 
cently and immodestly towards them, was bound 
over to give security for good behaviour under s« 
110, cl. (e), of the Code ; Held, that the order for 
security should be set aside, as the offences wore not 
such as involved a breach of the peace, within the 
meaning of that clause. Arun Samaota v, BafcC 
PEROR "(1902) . I, Xi. B. 30 Gale. 380 

59. - — — Beferenee to Sessions 

i Judge — Criminal Procedure Code, ss. 128 and M0 — * 
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Reference to the Sessions Judge — Notice to be given 
of proceedings before the Judge to the 'persons 
required to find security. Where, under s. 123 of 
the Code of Criminal Procedure, reference is made 
to the Sessions Judge, in the case of a person called 
upon by a Magistrate to find security for a term 
exceeding one year, it is expedient, and highly 
desirable for the ends of justice, that a date should 
be fixed for the hearing of such reference, and that 
notice of such date should be given to the person 
concerned. Jhoja Singh v. Queen-Empress, I . L. 
j R. 23 Calc. 493, and Nakhi Lai Jha v. Queen- 
Empress, L L. J R. 27 Calc. 656, followed. Queen- 
Empress v. Ajudhia , All. Weekly Notes {1898) 60, 
and Queen-Empress v. Mutasaddi Lai, I. L. B. 21 
All. 107 , referred to. Emperor v. Girand (1903) 
I. Xj. B. 25 AIL 375 

60. Besideiiee of sureties — Cri- 

minal Procedure Code, ss. 110 , et seq. — Power of 
Court to assign, geographical limits within which the 
sureties required must reside. Held, that a Court, in 
ordering security for good behaviour to be given 
with sureties, is competent to assign some geogra- 
phical limits within which the sureties required 
must reside. Queen-Empress v. Rahim Bakhsh, 
I. L. R. 20 All. 206 , referred to. Emperor v. 
Nabbu Khan (1902) . I. L. B. 24 All. 471 

< 31 , Revival of proceedings — 

Criminal Procedure Code, ss. 110 , et seq., and 437— 
Power of District Magistrate to re-open proceedings 
on the same record , after the discharge of the person 
called upon to shoio cause by a Magistrate of the 
first class. Held, that it is competent to the Magis- 
trate of the District, in the case of a person who has 
been called upon, under s. 110 of the Code of Crimi- 
nal Procedure, by a Magistrate of the first class, to 
show cause why he should not furnish security for 
good behaviour, and has been discharged by such 
Magistrate under s. 119 of the Code, to institute 
fresh proceedings against such person upon the basis 
of the record that was before the first class Magis- 
trate. Queen-Empress v, Mutasaddi Lai, I. L. R. 
21 All 107 ; Queen- Empress v. Ratti, AU. Weekly 
Notes (1899) 208 ; Queen-Empress v. Ahmad Khan, 
All. Weekly Notes (1900) 206, and Queen-Empress 
v. I man Mondal, 1. L. R. 27 Calc. 662, referred 
to. King-Emperor v. Fyae-gd-din (1901) 

I. L. B. 24 All. 148 

62. Term — Criminal Procedure 

Code (Act V of 1898), ss. 112, 118, 144 , 145— Notice 
to give security for three months — Order to 
give security for twelve months — Validity — Discre- 
tion to proceed under s. 107 or ss. 144 and 145. 
Where a notice is issued under s. 112 of the Code 
of Criminal Procedure to a defendant, to show cause 
why he should not give security to be of good be- 
haviour for three months, the Magistrate has no 
power to order security to be given for a longer 
period. Where a defendant is found by the Magis- 
trate to be in possession of land about which a 
dispute occurs, the Magistrate is not bound to 
act under ss, 144 and 145, but has a discretion to 
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proceed either under s. 107 or under ss. 144 and 
145 of the Code. Dolegobind Chowdry v. Dhcmu 
Khan, 1. L. R. 25 Calc. 559 , distinguished. Belagal. 
Ramacharlit v. Emperor (1902) 

I. Xi. B. 26 Mad. 471 

03. Previous acquittal for 

dacoity — Criminal Procedure Code ( Act V of 1898), 
s. 110 — Proceeding to bind down on failure of 
prosecution, if legal Where a person has been 
tried for dacoity and acquitted, he ought not to be 
proceeded against under s. 110, Code of Criminal 
Procedure, on matters deposed to and disbelieved 
at the trial for dacoity. A person acquitted of 
dacoity cannot be bound over under s. 110, Code 
of Criminal Procedure, on the evidence merely of 
persons stating that they began to suspect him 
since the dacoity case. Kismat Akanda v. Em- 
peror (1906) . . . 11 C. W. H. 129 

64. — Indefinite charge — Criminal 

Procedure Code ( Act V of 189S), s. 110- — Proceeding to 
bind down for good behaviour upon failure of prose- 
cution for o fences under ss. 380, 412 and 457, Penal 
Code (Act XLV of 1860) — Evidence of repute. Pro- 
ceedings under s. 110, Code of Criminal Procedure, 
ought not to be instituted with a view to bind do wn 
persons on an indefinite charge, after prosecutions 
against them on definite charges under the Penal 
Code have failed. Persons ought not to be bound 
down under s. 110, Code of Criminal Procedure, 
upon the mere statements of witnesses that they 
suspect or are under the impression that the per- 
sons proceeded against are thieves or dacoits, w r hen 
no fact is mentioned to indicate that there w r as- 
sufficient reason for their suspicion. Alep Pra- 
manik v. King-Emperor (1906) 11 C. W. JSJT. 413 

65. — General repute, evidence 

of, admissibility of — Criminal Procedure Code 
(Act V of 1898), s. 110 , els. (d) and (f) — Evi- 
dence if must be of neighbours— Evidence of miscon- 
duct committed long ago, value of — Joinder of charges 
in a proceeding under s. 110 — S. 257 (1), Criminal 
Procedure Code, sufficient compliance with. In s. 
110, cl. (/), Criminal Procedure Code, a man of des- 
perate and dangerous character means a man w-ho 
has a reckless disregard of the safety of the person 
or the property of his neighbours, and under that 
clause evidence of general repute is not admissible 
in e vidence. Evidence of acts of extortion commit- 
ted by a person, unless those acts were accompanied 
by acts causing danger to the person and proper- 
ties of other persons, is not sufficient to bring his 
case within cl. (/) of s. 110, Criminal Procedure Code. 
The law as to the joinder of charges against a per- 
son accused of definite offences has no application 
to an inquiry under s. 110, cl. (d). Subramania 
Ayyerr. King-Emperor, 1. L. R. 25 Mad. 61, re- 
ferred to and distinguished. On an enquiry 
whether the defendant is a habitual offender, evi- 
dence of acts of misconduct committed by him 
years ago is admissible in evidence as indicating 
the formation of the habit, but such evidence un- 
less supplemented by evidence of misconduct by 
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the defendant within a year or so before the insti- 
tution of the proceeding under s. 110, Criminal 
Procedure Code, cannot justify the making of the 
•order under s. 118, Criminal Procedure Code. 
When the persons against whom proceeding under 
s. 110, Criminal Procedure Code, is instituted for 
being a habitual offender is a well-known resident 
of a city, his fellow citizens though not living in his 
immediate neighbourhood are competent witnesses 
to prove his general repute. It is a sufficient compli- 
ance with the requirements of s. 257 (1), Criminal 
Procedure Code, if a Magistrate while rejecting an 
application for summoning further defence witness 
states facts which have led him irresistibly to the 
conclusion that the application was for no other 
purpose than that of vexation or delay or defeating 
the ends of justice, although he does not say ex- 
pressly that the application was for that purpose. 
Wahid Ali Khan v. The Emperor (1907) 

11 C. W. N. 789 

88. - — - — — Order embodying 

substance of information — Transfer — Refusal to re- 
call prosecution witnesses for cross-examination — 
Limitation of time for examination of defence wit- 
nesses — Restriction of counsel's address — Right to 
cross-examine witnesses called by the Court — Evidence 
of general repute- — Association with bad characters — 
Criminal Procedure Code ( Act V of 1S9S), ss. 110 , 
112 , 117, 192 , , 266 , 267, 628, 629 {f), 540. The set- 
ting forth of the information received from a police 
officer in the Order under s. 112 of the Criminal Pro- 
cedure Code in terms of els. {a) to (/) of s. 110 is 
a sufficient statement of the substance of the infor- 
mation as required by the former section. It is not 
necessary to give a list of the prosecution witnesses 
in such order. S. 192, el. (1), is not restricted to 
cases of offences only, but is wide enough to include 
cases under Chapter VIII of the Code. Even if 
there was no power under the section to transfer 
such cases the whole proceedings would not, by 
reason of s. 529 (/.), be void. AJcbar Ali Khan v. 
Domilal , 4 C. W. N. 821, followed- S. 256 of the 
Code does not apply to an enquiry under s. 117. 
The prosecutor and the accused are both equally 
-entitled to a full cross-examination of -witnesses 
called by the Court under s. 540 on matters relevant 
to the enquiry. The Court cannot restrict the 
cross-examination of such witnesses by either party 
to the subjects on which it had examined them. 
Where an attempt was being made to protract the 
■examination-in-chief of the defence witnesses to a 
most unnecessary extent so as to delay, if not to 
prevent, the final termination of the case, and the 
address of counsel had proceeded for fifteen days, it 
was held that the Magistrate was not unreasonable 
in fixing a time limit for the examination-in-chief 
of the remaining witnesses, and for the close of the 
address. In dealing with cases under Chapter VIII 
of the Code the Magistrate ought, especially where 
no previous conviction is proved, to test the prose- 
cution evidence with great care. Evidence of 
association with bad characters, who were always 
fiuspecteclof being concerned in dacoities and many 
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of whom were during the period of association 
bound down under s. 1 10 of the Code or convicted 
of dacoty and theft at various times and especially 
in most cases shortly before, and near the place of, 
a dacoity, is a sufficient basis for an order under 
s. 110. Evidence of witnesses from villages where 
dacoities had occurred, but which were at some 
distance from the village where a person resided, 
as to his character in connection with the dacoities, 
is admissible as evidence of general repute under 
s. 117 of the Code. Rai Isri Per shad v. Queen- Em- 
press, I. L. R. 23 Calc. 621, distinguished. Chin- 
tamon Sin&h v. Emperor (1907) 

I. Ii. R. 35 Calc. 243 

67. Imprisonment on failure 

to find security — Act IX of 1894, s. 3 ( 3 ) — Secu- 
rity for good behaviour — “ Sentence .” Held, that 
whore a person is ordered by a Magistrate to be 
4 4 detained in prison ” pending the orders of the 
Sessions Judge under s. 123 of the Code of Criminal 
Procedure, such person must be considered as a 
person undergoing a sentence of imprisonment and 
not merely as an under-trial prisoner detained in 
custody. Held, also, that an order for imprison 
ment on failure to furnish security for good behavi- 
our is a “ sentence ” within the meaning of s. 397 
of the Code of Criminal Procedure. Queen-Empress 
v. Diwan Chand, Punjab Rec. 1895, Cr. J. 45, 
referred to. Emperor v. Tula Khan (1908) 

I. I*. R. 30 All. 384. 

08. — — — — - Fitness of surety — Crimi- 
nal Procedure Code, ss. 122 and 513 — Discre- 
tion of Magistrate. Geidt, J . — The unfitness of a 
surety for good behaviour referred to in s. 122, 
Criminal Procedure Code, though it may not ex- 
clude the idea of pecuniary unfitness, is more con- 
cerned with the idea of moral unfitness. Wood- 
rofee, J . — Under s. 122, Criminal Procedure Code, 
the Magistrate has to determine whether a person 
offered as surety is a fit or unfit person. As the 
Legislature has not jjarticularised any kind of 
unfitness, the matter is left to the discretion of the 
Magistrate subject to the High Court’s power of 
declaring in each case according to its own circum- 
stances whether the order passed by the Magistrate 
is reasonable or not. Ram Pershad v. The King- 
Emperor, 6 C. W. N. 593, Abinash Malabar v. 
The Emperor , 4 C. W. N. 797, referred to and 
distinguished. Jalil v. Emperor. 

13 C. W. N. 80 

SECURITY FOR KEEPING THE 
PEACE. 

See Criminal Procedure Code (Act V 
of .1898), ss. 106, 107, 125. 

See Criminal Procedure Code, ss, 107, 
.118 and 406 . I. E. R. 28 AH. 623 

See Criminal Procedure Code (Act V 
of 1898), s. 125 . I. D. R. 34 Calc, I 

See Unlawful Assembly, 

11 C. W, N. 176 
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1. Appellate jurisdiction— 

Bond , cancellation of, before actual execution — Crimi- 
nal Procedure Code ( Act V of 1898), ss. 107, 125 — 
Appeal — Revision. S. 125 of the Criminal Proce- 
dure Code does not confer upon a District Magis- 
trate either an appellate or revisional jurisdiction 
in respect of orders binding down persons to keep 
the peace made by Courts subordinate to his own, 
but it confers only an original jurisdiction. After 
a bond to keep the peace has been executed, a 
District Magistrate may hold, for sufficient reasons, 
that it is no longer necessary and cancel it ; but 
he has no power to declare that it was never 
necessary. There is no appeal from an order re- 
quiring security to keep the peace. Barka Chan- 
dra Dey V. Janmejoy Dtttt (1905) 

I. L. R. 32 Calc. 948 

2. Discretion of Magistrates— 

Dispute relating to possession of land — Institu- 
tion of proceedings — Criminal Procedure Code (Act 
V of 1898), ss. 107, 144 . 145. Where a dispute 
relating to possession of land is likely to cause a 
breach of the peace, a Magistrate has a discretion 
to proceed either under s. 107 or under ss. 144 and 
145 of the Criminal Procedure Code. Saroda 
Prosad Singh v. Emperor , 7 C. W. N. 142, not 
followed. King-Emperor v. Basiruddin Mollah, 
7 C. W. N . 7t f >, and Belagal Ramacharlu v. Em- 
peror, I . L. B. 26 Mad. 471, followed. Sheo- 
baj Boy v. Chatter Roy (1905) 

I. X>. K. 32 Calc. 966 

3. - Sanction for prosecution— 

Whether a sanction granted to a particular person 
could be availed of by some other person — Criminal 
Procedure Code ( Act V of 1898), s. 195. A sanction 
for prosecution expressly given to a particular 
applicant cannot be availed of by some other 
person against that person’s wish and without his 
authority. Giridhari Mondul v. Uchit Jha, I. L. 
B. 8 Calc. 435 ; Baperam Surma v. Gouri Nath 
Dutt, I. L. B. 20 Calc . 474 ; In re Banarsi Das, 
I. L. B. 18 All. 213 ; Kali Kinkar Sett v. Nritya 
Gopal Boy, 8 C. W. N. 883, and Durga Das 
Bulchit v. Queen-Empress, I. L. B. 27 Calc. 820, 
referred to. Jogendra Nath Mookerjee v. 
Sarat Chandra Banerjee (1905b 

I. Xi. B. 32 Gale. 351 

4. Sentence, enhancement of, 

on appeal — Criminal Procedure Code, s. 106 — 
Maintaining a sentence in its entirety though acquit- 
ting on some of several charges is enhancement 
— Appellate Court cannot make an order for security 
when original conviction not by one of the Courts 
specified in s. 106 . Where the Magistrate convicted 
the accused of two distinct offences and passed only 
a single sentence for both, and the Appellate Court 
acquitting the accused of one of the offences main- 
tained the sentence in its entirety : — Held , that 
this amounted to an enhancement of the sentence 
passed for the offence, the conviction for which 
alone was maintained. An order for security under 
s. 106 of the Code of Criminal Procedure cannot be 
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made by the Appellate Court unless the conviction 
appealed against was by a Court of the description 
specified in the first paragraph of the section. 
Paramasiva Pillai v. Emperor ( 1906) 

1. 1*. R. 30 Mad. 48 

5. — Which party should be 

bound down — Security to keep the peace — 
Wrongful act — Ascertainment of the rights of the 
parties — Criminal Procedure Code (Act V of 1898), 
s. 107 — Riparian right — Bight to khuntagari. The 
preventive jurisdiction of a Magistrate under s. 107 
of the Criminal Procedure Code must be exercised 
with caution. If the existence of a right claimed 
by one party in a proceeding under the section is 
denied by the opposite party, and is not quite 
patent, the Magistrate should always endeavour 
to ascertain for the purposes of the proceeding their 
respective rights and liabilities, and not in all cases 
treat them as matters proper for the Civil Court 
exclusively. Where a doubt exists as to the exis- 
tence of the rights and obligations, respectively, of 
the parties, the Magistrate should bind both parties 
down. Where, however, there is no doubt, the 
party in the wrong should be bound down, and not 
the one who has the legal right. No order of the 
Magistracy should in any way encourage the in- 
fringement of a legal right, or prevent the exercise 
of such right in a legal way, or do away with, 
even temporarily, the performance of an obligation. 
The right to the foreshore is a riparian right and 
ordinarily goes with the land above, and the pro- 
prietor has primd facie the right of khuntagari or 
tolls. Dhunput Singh v. Denob undhu Saha, 9 
C. L . B. 279, followed. Dindayal Mozutyidar v. 
Emperor (1907) . 1. 1*. B. 34 Calc. 935 

6. Order binding down per- 

sons convicted of riotiig -Criminal Proce- 
dure Code (Act V of 1898), s. 106 — Land dispute — 
Propriety — Indian Penal Code (Act XLV of 1860), 
s. 147. Where on the complainant trying to take 
possession of land in the occupation of the accused, 
the accused used more force than was necessary to 
prevent the complainant’s party doing so : — Held , 
that, although the accused were rightly convicted 
of the offence of rioting under s. 147, Indian Penal 
Code, they should not be bound down under s. 106, 
Criminal Procedure Code, to keep the peace, as 
that would have the effect of preventing the accused 
from resisting any further attempt by the complain- 
ant to take possession of the land. Nahar Khan 
v . Emperor (1907) . . 11 C. W. N. 840 

7. — , Initiation of proceeding, 

under s. 107, ground for —Criminal Proce- 
dure Code (Act V of 1898), ss. 107 , 112, 14.4 , 626- 
Dispute regarding property — Bond fide dispute— 
Order requiring security from one. party if proper — • 
Special constables, appointment of defendants as — • 
Reasonable apprehension of failure of justice — 
Transfer— Indefinite order under s. 1 44. Where two 
parties had both applied to the Land Registration 
Court for registration of their names as proprietor 
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■of an estate, and pending these proceedings, a 
Magistrate instituted proceeding under s. 107, Code 
■of Criminal Procedure, against one of the disputing 
parties and it was contended on their behalf that 
there being a bond fide dispute between the parties 
as to title and possession, the proceeding under s. 
107, Code of Criminal Procedure, taken against 
•one party alone to the exclusion of the other would 
prejudice the former in the land registration pro- 
ceedings : — Held, that such a consideration was 
foreign to the matter under enquiry in the proceed- 
ing under s. 107, Code of Criminal Procedure. Held, 
further, that the question whether the one party or 
the other were in peaceful possession would have 
to be decided in the proceeding, but no objection 
could on that account foe taken to the initiation 
of proceeding under s. 107, Code of Criminal Pro- 
cedure, against one or the other party, if on the 
facts presented before the Magistrate at the time 
■of its initiation it appeared that such party were 
out of possession and were seeking to obtain 
possession by unlawful means which were likely 
to cause a breach of the peace. Where some 
■of the party against whom proceeding under s. 107, 
Code of Criminal Procedure, was instituted were 
further appointed special constables although the 
latter order was in abeyance at the time they moved 
the High Court : Hein, that in consequence of the 
order the petitioners might have a reasonable appre- 
hension that they would not have a fair and impar- 
tial trial The High Court, therefore, transferred 
the case from the Magistrate’s file. The Magistrate 
having allowed bail to the petitioners on condition 
of their undertaking that no attempt would be 
made by them or their agents to realise rent by 
force, and nothing would be done to induce a breach 
■of the peace. Held, that the condition could not 
be imposed under s. 112, Code of Criminal Proce- 
dure, and should be struck out of the bail bond. 
Where an order purporting to be made under s. 144, 
Code of Criminal Procedure, directed the petitioners 
“ not to commit any act that may likely induce a 
breach of the peace and not to take forcible posses- 
sion of the village which is not in their possession.” 
Held , that the order was indefinite and not in accord- 
ance with the terms of the section. Bibee Kelsem 
v. Umatel Mehdi (1906) . 11 C. W* 3ST. 121 

;; 8. — - — - Order for security cannot 

be made by Appellate Court when original 
conviction not by one of the Courts speci- 
fied in the section. — Criminal Procedure Code 
( Act V of .1898), s. 106 (3). An order for security 
cannot be made under s. 106 (3) of the Code of Cri- 
minal Procedure by a Court of appeal or revision 
which is one of the Courts specified in the section, 
when confirming the original conviction of a Court 
which, is not one of those specified therein. Muthia 
CJietly v. Emperor, I. L, B. 29 Mad. 190, referred 
to and doubted. Dqrasami Natbu v. Emperor 
(1906) » * * 1. Xi, R, SO Mad. 182 

9. Order passed on consent of 

a party to be bound down without evidence 
taken — Grimml Procedure Code (Act V of 1898), 
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ss. 107 , 117. The proceeding under s. 107 of the 
Criminal Procedure Code is a precautionary measure 
and not a trial for an offence, and in such a proceed- 
ing no one should be bound down, unless it is shown 
that he is about to commit a breach of the peace. 
Where, therefore, a person, called upon to show* 
cause why he should not be bound down under the 
section, appeared before the Magistrate and agreed 
to be bound down, whereupon the Magistrate di- 
rected him to execute a bond without taking any 
evidence at all : — Held, that the order was illegal. 
Ram Chandra Haldar v. Emperor (1908) 

I. L. R. 35 Calc. 674 

10. Joint inquiry against seve- 

ral persons — Necessity of specific findings against 
each — Criminal Procedure Code ( Act V of 1898), 
ss. 107 , 118. Where a joint inquiry has been held 
against several persons, who were called upon to 
furnish security to keep the peace under s. 107 of 
the Criminal Procedure Code, there must be a spe- 
cific finding against each person of acts rendering 
him individually liable under the section before an 
order can be passed binding him down. Ajodhya 
Prasad Singh v. Emperor (1908) 

I. Ii. R. 35 Gale. 920 

11. — - Unlawful assembly — Crimi- 

nal Procedure Code (Act V of 1898), s. 106 — Penal 
Code (Act XLV of 1860), s. 143. An order under 
s.. 106 of the Criminal Procedure Code upon a con- 
viction under s. 142 of the Penal Code is illegal 
Raj Narain Roy v. Bhagabat Ghunder Nandi 
(1908) . . . . I. X». R. 35 Calc. 315 

SECURITY EOR PAST DOAN. 

See Bank op Bengal . 7 B. It. R. 858 
SEDITION. 

See Confiscation. 

1. 1*. R. 34 Gale. 988 

See Criminal Procedure Code, 1898, 
ss. 225, 233 to 237. 

I. B. R. 33 Bom. 77 

See Penal Code, ss. 124A, 153A. 

I. Tj, R, 33 Bom. 77 

1. “ Swaraj "• — Incitment to secure 

“swaraj ”■ — Security for good behaviour — Seditious 
language at a public meeting — Criminal Procedure. 
Code (Act V of 1S98 ), *. 108— Indian Penal Code 
(Act XLV of I860), s. 124 A . The term {t swaraj ” 
does not necessarily mean government of the 
country to the exclusion of the present Govern- 
ment, but its ordinary acceptance is t{ home rule ” 
under the Government. The incitement of the 
members of a public meeting to exert themselves 
to secure “swaraj” does not amount to the 
offence of : ^edition; under s. 124A '.'of: .the Penal; 
Code, and is consequently not within the purview 
' of s. 108 of the Criminal Procedure Code* - Beni: 
Bhushan Roy v. Emperor (1907) 

1, 3u R. 34 Calc. 991 
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2. Government authority for 

prosecution— Sufficiency of authority— Com- 
plaint — Regularity of 'proceedings — Criminal Pro - 
cedure Code (Act V of 1898), ss. 4 (h), 196 , 200 — 
Presumption of regularity of official acts — Evidence 
Act (1 of 1872), s. 114— Re-publication of seditious 
articles— Penal Code (Act XLV of 1860), ss. 124A , 
4.99, Exception (4) — Printer, liability of — Act XXV 
of 1869, s. 7. Orders under s. 196 of the Criminal 
Procedure Code should be expressed with sufficient 
particularity and with strict adherence to the lan- 
guage of the section. But the real question in such 
cases is whether the prosecution was instituted 
under the authority of Government. An order pur- 
ported to accord sanction to prosecute the editor, 
manager and the printer of a newspaper under 
s. 124 A of the Indian Penal Code without specifying 
their names, and containing a misdescription of the 
seditious article. A police officer received it from 
the Commissioner of Police, and under his directions 
applied for and obtained warrants from the Chief 
Presidency Magistrate against the accused. He 
was examined by the Magistrate, but not on oath, 
and his deposition was not recorded. On the day of 
the trial the same police officer filed an amended 
■order under s. 196 of the Criminal Procedure Code 
correcting the error in the name of the article in the 
previous orders. Held (i) that the prosecution was 
regularly instituted. Queen-Empress v. Bal Ganga- 
■dkar Tilak, 2. L. R. 22 Bom. 112, referred to. Kali 
Kinhur Sett v. Nritya Copal Roy, I . L. R. 32 Calc. 
469, and Reg. v. Judd, 37 W. R. 143, distinguished, 
(ii) That the order under s. 196 of the Criminal 
Procedure Code was not a “ complaint ” within s. 4 
( h ), but that the application of the police officer for 
warrant in respect of an offence under s. 124A of 
the Indian Penal Code, coupled with his oral allega- 
tions, though not made on oath nor recorded, 
amounted to a * 6 complaint.” Queen-Empress v. 
Sham Ball, L L. R. 14 Calc. 707, followed, (hi) 
That the presumption under s. 114 of the Evidence 
Act supplied any omissions either as to the method 
of the communication of the order to the prosecut- 
ing officer, or in the order-sheet of the Magistrate, 
(iv) That the article in question was incompatible 
with the continuance of the Government establish- 
ed by law and was seditious. It is the duty of every 
-citizen to support the Government established by 
law and to express with moderation any disappro- 
bation he may feel of its acts and measures, (v) 
That the re-publication of seditious articles from 
another newspaper, one of which only was filed as an 
exhibit by the prosecution and used and the ease 
against the editor of that paper on his trial for 
sedition, was not a report of the proceedings of a 
Court of Justice, and w-as not justifiable under the 
circumstances, (vi) That- the presumption con- 
tained in 8. 7 of Act XXV of 1867, in the absence 
of evidence to the contrary, rendered the printer 
liable for seditious matters published in his paper. 
Apurba Krishna Bose v, Emperor (1907) 

• I. E. B. 35 Calc. 141 

3. — [Reasonable criticism of Gov- 

ernment — Incitement to insurrectiour— Penal Code 
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SEDITIOUS — concld . 

(Act ' XLV of 2860), s. 124 A — Admissibility of 
seditimis articles not forming the subject of the 
charge — Liability of printer for seditious matter in a 
newspaper— Act XXV of 1867, s. 7. A reasonable 
criticism of the action of Government in a particu- 
lar matter without any attempt to create hatred or 
contempt against it is not sedition, but an incite- 
ment to insurrection falls within the scope of s. 
124 A of the Penal Code. Seditious articles pub- 
lished in the same newspaper, not forming the 
subject of the charges, on which the prisoner is 
being tried at the time, are admissible to show the 
intention of the person, who printed or published 
the latter. S. 7 of Act XXV of 1867 makes the 
printer or publisher responsible for everything 
appearing in the newspaper, whoever the author of 
the seditious articles may be, unless he can prove 
absence from the office of the paper in good faith 
and without knowledge that during his absence 
seditious matter would be published. It is not 
absence in good faith for the printer to go away, 
but with the full knowledge of what is going to 
happen in his absence and for the purpose of 
shirking his liability. Queen-Empress v. Bal 
Gangadhar TilaJc, 1. L. R. 22 Bom. 112, dissented 
from. Ramasami v. Lohunada, 1 . L. R. 9 Mad. 
387, approved of. Emperor v. Phanendra Nath 
Mitter (1908) . . I. L. B, 35 Calc. 945 

SELF-ACQUIRED PROPERTY. 

See Hindu Law — Joint Family. 

I. L. B. 29 All 244 

See Hindu Law — Joint Family — Nature 
of, and Interest in. Property. 


SELF- A CQUISITIOIN. 


See Hindu Law — Joint Family. 

I. L. R. 32 Bom/ 512 

See Self-acquired Property. 

See Separate Acquisition. 


SENTENCE. 

Col. 

1. General Cases . > . 

11623 

2. Capital Sentence . . 

11626 

3. Cumulative Sentences . . 

11627 

4. Fine . . ■ . . . . 

5. Imprisonment- — 

11644 

(a) Imprisonment generally . 

11645 

(5) Imprisonment and Fine 

11651 

(c) Imprisonment in Default of 
Fine . . . 

11652 


6 Sentence after previous Convic- 
tion . . • . ' . . , 11656 

7. Solitary Confinement . , 11660 

8. Transportation - V 11660 

9. Whipping . . * . ,11663 
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SENTENCE— canid. 


Col. 


10. Power of High Court and Appel- 

late Courts as to Sentences — 

( а ) Generally . . * 11663 

(б) Enhancement . . * 11664= 

(c) Mitigation . • - 11666 

(<2) Reversal . - * 11666 

11. Forfeiture of Property • 11667 

See Appeal in Criminal Cases — Acts. 

See Ap peal in Criminal Cases — Cri- 
minal Procedure Codes. 

I, L». B, 9 Calc. 513 
I. Xj. B. 2 All. 58 
14W.B. Or. 18 
1 N. W. Ed. 1873, 302 

>'■ 1 B. L. B. A. Cr. 3 

3 Bom. Cr. 15 
7 Bom. Cr. 35 
I. X,. B. 16 Calc. 799 
I. Xj. B. 20 Calc. 687 
I. 1». B. 20 Bom. 145 
& I. X. B. 23 All. 497 

See Arms Act (XXXI of 1860). 

I. Xj. B. 1 Bom. 308 
5 Mad. Ap. 2 

See Compensation — Criminal Cases— 

to For Loss or Injury caused by Of- 
fence . . . 2 0. Xj. B.507 

I. Xj. B. 22 Calc. 139 
I. X.. B. 19 Mad. 238 

See Compensation — Criminal Cases — To 
Accused on Dismissal of Complaint. 

2 C. L. B. 507 
I. Xj. R. 21 Caic. 979 
I. I*. B. 22 Calc. 586 
I. Xj. B. 18 AIL 96 
X Xj. B. 19 All. 73 

See Criminal Procedure Code (Act 
V of 1898), ss. 123, 397. 

I. X.. R. 31 Mad. 515 
I. Xu B. 30 All. 334 

See Fine. 

See Imprisonment. 

See Judgment — Criminal Cases. 

I. L. R. 21 Calc. 121 
I. Xj. B. 23 Calc. 502 

See Maintenance, Order of Criminal 
Court as to . 6 Mad. Ap. 23 

I. Xj. R. 8 Mad. 70 
X Xi. B. 9 Ail. 240 
I. Xj.R. 22 Calc. 291 
I. X. B. 20 Mad, 3 
1. 1*. R, 25 Calc. 291 

See Prisoner . .7 Bom. Cr, 31 

7 W. B. Cr. 38 

See Reformatory Schools Act, 1876, 
s. 22 „ . I. Xj. B, 15 AIL 208 


SENTENCE — contd. 

See Reformatory Schools Act, 1897. 

I. Ij. B. 20 All. 158, 159, 160 
3 C. W. N. 576 
I. Xj. B. 21 All. 391 

See Retrial . . 13 C. W. N. 754 

See Review — Criminal Cases. 

4 Mad. Ap. 19 
5 Mad. Ap. 18, 20 
8 Mad. Ap. 8 
B. Xi. B. Sup. VoL 436 
I. Xj. R. 14 Calc. 42 

See Revision — Criminal Cases — Com- 
mitment t I. Xj. B. 16 Born. 580 

See Revision — Criminal Cases — Sen- 
tences. 

See Whipping . I. Ij. B. 25 Bom. 712 
alteration, of— 


See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

I. Ij. B. 8 AIL 120 
I. Xj. B. 23 Calc. 975 

See Sessions Judge, jurisdiction of. 

5 Bom. Cr. 22 ; 24 
1 Bom. 189 
I. Is. B. 18 Bom. 751 
I. I*. B. 18 All. 301 

enhancement of— 


sentences- 


See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

I. Ij. R. 18 AIL 301 
I. L. B. 18 Bom. 751 
I. Xj/B. 24 Ca.e. 316; 318, note 
I. X. B. 22 Bom. 761 

See Criminal Procedure Code, s. 380. 

I. Xj. B. 4 Bom. 239 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

1. 1*. B. 1 Mad. 54 

See Sessions Judge, jurisdiction of. 

4 Mad. Ap. 2 
5 Mad. Ap. 1 
X. I*. B. 18 Bom. 751 
I. X.. B. 18 AIL 301 

of death, confirmation of— 

See Criminal Procedure Codes, <*. 378 
(1872, s. 288) . I. L. B. 1 Bom. 639 
19 W/B* Cr. 57 
2C.W. N. 49 

powers of High Court ’’as to,’ 


See Reformatory Schools Act — 
ss. 8, 9, 16 * ;* 5C.W.N- 210 

ss. 8, 16 ' :: XXj k B.28Cal&;426 : ' 
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SENTE NOB — contd. 

1. GENERAL CASES. 

1 , Obligation to pass sentence 

on conviction — Duty of Magistrate. Where a 
Magistrate convicts a person of^ an offence, he is 
bound to pass some sentence, if only a nominal 
one. Anonymous . 4 Mad. Ap. 80 

2 — — The law gives no 

discretion to a Court which convicts of an ofience 
to award or not the punishment provided tor that 
offence in the Penal Code. »ewan 
Queen-Empress . . I. Xi. R. 22 Calc. 805 

g principals and abettors 

Abetment of same offence committed as 'principal . 
Persons punished as principals cannot also be 
punished for abetment of the same offence. Queen 
V. Jeetoo Chowdry . . 4 W. R. Or. 23 

Queen v. Ramnarain Josh . 4 W. R. Cr. 37 

^ _ — — Registration Act, 

1866 s. 94, Abetment of offence under. Under 
s 94’ Act XX of 1866, an abettor could be punished 
more severely than his principal could be. Queen 
v. Gopal Prosaud Sein . . 8 W. K. Or. IU 

5 ^ Ground for passing lighter 

sentence — Difference between opinions of Judge 
and jury . A difference of opinion between the 
Judge and the jury is no ground for the Judge 
passing a lighter sentence than he would otherwise 
have done. Per Jackson, J. Queen ^. Gholam 
Mustufea .... 3 W. R. Cr. 29 

Ground for mitigation of 

sentence — False evidence. Discussion as to the 
extent of punishment to bo passed on certain 
raiyats who, in a case of criminal trespass brought 
by an indigo planter, falsely swore that cotton, 
and not indigo, had been raised on the land in ques- 
tion during the past year. Punishment reduced. 
Seton-KaRR, J., would have reduced the punish- 
ment still more for reasons giveru_QuEEN v. 
Dhurrani Dutt Rai - 8 w . R. or. / 

*7 ; ; : ; fe;- Punishment for escape from 

custody— Pencil Code , 5 . 224— Additional punish- 
ment. The punishment for escape from lawful cus- 
tody (s. 224) in a casein which that is one of the 
offences of which the prisoner is convicted, must be 
“ in addition ” to any punishment awarded for the 
substantive offence. Queen v. Phoonpa Bhooya 

8 W. R- Cr. 85 
8. - — Palse evidence — Simple mis- 

statement. A deliberate misstatement made in a 
Court of Justice, whether it tends to endanger the 
life and property of others or to defeat and impede 
the progress of justice, is not an offence which 
should be lightly passed over ; but for a simple 
misstatement from which no such inferences can be 
drawn, a comparatively light sentence will suffice, 
particularly where the prisoner pleads guilty, and 
throws himself on the mercy of the Court. Queen 
r. Gtojoon Aheer . . 7 W. R. Cr. 37 


9. 

Sentence 


Voluntarily causing hurt — 
Subordinate Magistrate— Causing 


VOL V. 


SENTENCE— contd. 

1. GENERAL CASES — contd. 
grievous hurt. ; Where a District Magistrate annulled 
a conviction passed by a Subordinate Magistrate 
(first class) of voluntarily causing hurt by means 
of an instrument for stabbing, cutting, etc., under 
s. 324 of the Penal Code (an offence cognizable by 
the Subordinate Magistrate), and directed the Sub- 
ordinate Magistrate to commit the accused to the 
Court of Session for trial on the charge of volun- 
tarily causing grievous hurt by means, etc. (a 
charge cognizable by the Court of Session), the High 
Court annulled the order of the District Magistrate, 
and restored the conviction and sentence of the 
Subordinate Magistrate. Reg. v. Hanmara bin 
Malapa . . . .7 Bom. Or, 37 

10. Taking illegal gratification 

— Order to refund money . In a conviction of taking 
illegal gratification, a simple order to refund the 
money taken is not a sufficient punishment. In 
the matter of Mutty Lall Chuttopadhya 

16 W. R. Or. 74 

11. Kidnapping — Maximum sen- 

tence. The maximum sentence prescribed for the 
offence of kidnapping should only be awarded in a 
case of the most aggravated nature. Queen v. 
Bhoodeea .... 8 W* . R. Cr. 3 

12. Measure of punishment— 

Murder — Severity of sentence, mitigation of. Where 
a prisoner convicted of murder against the opinion 
of the assessors was sentenced to transportation 
for life, the High Court reduced the sentence to 
ten years’ rigorous imprisonment, remarking on 
the severity of the Penal Code and on the necessity 
of administering it so as to make it apply to the 
various gradations and decrees of crime in this 
country. Queen v. Hossein Ally 

J 7 W. R. Cr. 47 

13 . Rape — Circum- 

stances for consideration. The measure of punish- 
ment in a case of rape should not depend on the 
social position of the party injured, but on the 
greater or less atrocity of the crime, the conduct of 
the criminal, and the defenceless and unprotected 
state of the injured females. Queen v. Jhantah 
Noshyo . . . . 0 W. R. Cr. 59 

.14, i — — - — ~ Rioting with 

deadly weapons . In a case of rioting with deadly 
weapons, the one side found guilty of using them 
and causing grievous hurt are properly punishable 
more severely than the men of the other side* 
Queen v. Moorut Mahton . 8 W. R. Cr. 3 

X 5 . — — — Rioting and un- 

lawful assembly— A pay. Where the evidence in a 
case failed to establish anything like an unlawful 
assembly, the conviction was reduced from rioting 
and being members of an unlawful assembly to one 
for affray, although grievous hurt from which death 
resulted was caused to one of the persons* The 
insufficiency of the punishment allowed by the law 
in cases of affray pointed out. Queen v . Phoollee 
Misser * . ■ . . 12 W. R, Cr. 72. 

16 x 
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SENTENCE — conid. 

1. GENERAL CASES — contd. 

16. Sentence on alternative 

Ending — Penal Code , s. 72. An alternative find- 
ing is perfectly legal. The sentence should be as 
provided by s. 72, Penal Code. Queen v . Tarinee 
Mytee . . . .7 W. B. Cr, 13 

17. Contemporaneous senten- 

ces. Contemporaneous sentences are not justi- 
fied by the Penal Code. Queen v. Mohesh Chun- 
eer Sircar .... 3 W. B. Cr. 13 

18. Sentence under 

Penal Code and under special law . A sentence 
under the Penal Code and also under a special law 
in respect of one and the same offence is illegal. 
Queen v. Hussun Ali . . 5 IN. W. 49 

19 . . — Simultaneous con- 

viction for offence , and order for security for good 
behaviour . When a conviction of an offence is con- 
temporaneous with an order for taking security for 
good behaviour, the sentence for the substantive 
offence is to be first carried out, and the person to be 
bound then brought up for the purpose of being 
bound. Queen v. Shona Dagee 

24 W. B. Cr. 13 

20. Sentence running from 

period prior to conviction — Illegal sentence. 
A Sessions Judge has no power to declare that a sen- 
tence shall run from a period prior to the conviction. 
Queen v. Bul Singh . . .4 'N.W.S 

21; ~ — Commencement of sentence 

where appeal is brought — Date of committal 
to jail. Where on the appeal of Government an 
order of acquittal is set aside and sentence passed, 
that sentence will commence to run from the date of 
the committal of the accused to jail, and not from 
the date of their arrest or of the sentence on the 
appeal. Empress v. Mahuddi . 6 C. X* B. 349 

22. — Sentence to commence at 

future date — Conviction , and admission to bail 
to give means of appeal . Where a Magistrate, after 
sentencing two prisoners to separate terms of im- 
prisonment, admitted them to bail, in order that 
they might have the means of appealing;- — Held, 
that such admission to bail did not make the pre- 
vious sentence one to commence at a future time, 
and consequently illegal. The case of Kishen Chun- 
der Bhniiacharjee, 3 B. L. E. A. Cr. 50 r 12 W. JR. 
Cr. 47, distinguished. In the matter of Okhoy 
Kumar . . . . 7C.L. B. 393 

23 . Sentence imposed in British 

India postponed till expiry of a sentence 
imposed in Mysore~-Criminal Procedure Code, 
2882, s. 11 — Power of Magistrate . It is compe- 
tent to a Magistrate in British India to pass a sen- 
tence which should take effect after the expiration 
-of a sentence in Mysore. Queen-Empress v. Ven- 
kataram Jbtti . 1. 1*. JEL 20 Mad. 444 

24u — , — — Order for punishment on 
contingent failure to perform work— Ad 
XIII of 1859, s. 2. An order of a Magistrate passed 
under 8. 2 of Act XIII of 1859, “ that the prisoner 


SENTENCE —contd. 

1. GENERAL CASES — concld. 

should work for a certain period, and in case he 
failed to do so should suffer rigorous imprisonment 
for one month,” annulled as to the latter part, the 
Magistrate having no power to make such an order 
until the failure had occurred and been proved 
before him. Reg. v. Joma bin Balu 

4 Bom, Cr. 37 

25. Sentence under repealed 

Act — Cattle Trespass Acts , III of 1857 and I of 
1871. — Conviction under wrong Act. Where a 
prisoner was properly convicted on the evidence of 
illegally seizing cattle, but was sentenced tinder the 
old law (Act III of 1857), when the Act had been 
repealed by Act I of 1871, the High Court declined 
to interfere with the sentence, as the latter Act was 
in force at the time of the conviction and sentence, 
and no injustice had been done. Mohesh Nath v. 
Hurro Mohun Ghosal . 16 W. B. Cr. 12 

26. —Sentence of penal servitude. 

The punishment of penal servitude is only appli- 
cable to Europeans and Americans. Queen- 
Empress v. Duma Baidya 

I. L. B. 19 Mad. 483 

27 . Passing sentence before 

judgment — Criminal Procedure Code ( Act X of 
1882), ss. 366, 367. A sentence which has been 
passed or a direction that an accused be set at liber- 
ty which has been given at a sessions trial before 
the judgment required by s. 367 of the Code of 
Criminal Procedure, 1882, has been written, is 
illegal. Queen-Empress v. Hargobind Singh 

I. Xi. B. 14 All. 242 

28. Imposition of non-appeal- 

able sentences. The imposition by Magistrates 
of non -appealable sentences in cases in which the 
facts are such as to render it very desirable that an 
appealable sentence should be passed, disapproved 
of. Jatra Shekh v. Reazat Shekh 

I. X. B. 20 Gale. 483 

2. CAPITAL SENTENCE. 

1. Sentence on conviction of 

murder — Sentence of death or transportation. 
On a conviction for murder, the only punishments 
that can legally be awarded are death or trans- 
portation for life. Queen v. Bani Doss 

14 W, B. Cr, 2 

Queen v . Jamal . . 18 W. B. dr, 75 

2. • — — — - - Discretion of 

Court as to punishment after conviction of murder . 
The law gives no discretion to a Court which con- 
victs of an offence to award or not the punishment 
provided for that offence in the Penal Code, When 
convicting of murder the only discretion which the 
law allows to the Court is to determine which of the 
two punishments prescribed should be awarded, 
regard being had to the circumstances of the parti- 
cular case. Dbwan Singh v . Queen-Empress - 

X Xi* B*,22:dalc.v805" 
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SENTENCE— co»l& 

2. CAPITAL SENTENCE — condd. 

3. • Duty of Magis- 

trates. Judges must not shrink from doing their 
duty, and they are bound to pass a capital sentence 
in a case of murder when they believe the evidence. 
■Queen v. Shib Narain Palgdhee 

7 W. R. Cr. 33 

4:. Justification for sentence 

of death — Convict undergoing transportation . 
The fact that except death no punishment more 
severe than that which the prisoner is undergoing 
at the time of the commission of the offence can be 
inflicted, is not of itself sufficient to justify the 
Court in condemning the convict to death. Queen 
v. Nga Shoay-de . . .19 W. R. Cr. 68 

5. = Conviction of person under 

transportation of murder — Penal Code , 5. 303. 
Where a person under sentence of transportation 
for life on a conviction for murder is found guilty of 
murder on a subsequent and different charge, the 
only sentence that can be passed on him under s. 
303 of the Penal Code is death. Queen v. 
Doorjodhun Shamonto alias Deejobor 

19 W. R. Cr. 45 

6. Pregnancy of accused con- 

victed of murder — Suspension of sentence. 
Capital sentence should be pronounced on a convic- 
tion for murder even if the accused be pregnant, 
although the execution of the sentence should be 
deferred till after delivery. Queen v. Panhee 
Aurut . . . .15 W. R. Cr. 66 

7. Suspension of 

sentence . When a prisoner was pregnant, the sen- 
tence of death passed upon her was ordered not to 
be carried out until after her delivery. Queen v. 
Ghurbhurnee . . . W. R. 1864, Cr. 1 

Queen v. Teroo . . .3 W. R. Cr. 15 

Since expressly provided for by s. 306, Criminal 
Procedure Code, 1872, and s. 382 of Act X of 1882. 


1, — Sentencing twice for same 

offence — Conviction for two offences, one of which is 
integral portion of another. The conviction of pri- 
soners for two offences, when the one offence formed 
an integral portion of the other, held to be in effect 
punishing twice for the same offence, and therefore 
illegal. Government v. Lalawun Singh 

1 Agra Cr. 31 

2. - — Cases where same acts are 

the basis of two charges and convictions — 
Sentence on each charge. Where substantially only 
one offence has been committed, and the acts which 
are the basis of a prisoner’s conviction on one 
charge are the same as the acts which are the basis 
of his conviction on another charge, cumulative 
sentences on each charge should not be passed. 
Queen v. Rabhakanth Paul . 9 W, R, Cr. 12 

Queen v. Chunder Kant Lahoree 

12 W. R. Cr. 2 


SENTENCE — contd. 

3. CUMULATIVE SENTENCES— contd. 

3 . Conviction on several 

charges forming substantially one offence- 
Criminal Procedure Code, 1861, s. 46. Where a 
person, though charged under different sections of 
the Penal Code, was convicted of what was substan- 
tially but a single offence : — Held, that it was not 
lawful for the Magistrate who tried him to pass a 
sentence of imprisonment as for separate offences, 
under s. 46 of the Code of Criminal Procedure, ex- 
ceeding in the aggregate the punishment which it 
was competent for the Court to inflict on convic- 
tion of a single offence. Reg. v . Ganu Ladu 

2 Bom. 132 : 2nd Ed. 126 

4. — — Improper sen- 

tence. Where a person, though charged under two 
heads, was found guilty of what was substantially 
but one offence: — Held, that it was improper for the 
Sessions Judge to record a conviction under two sec- 
tions of the Penal Code, and thereupon to award 
a punishment of two years’ imprisonment in excess 
of what the law prescribed for the offence commit- 
ted. Reg. v. Zora Karubeg . 4 Bom. Or, 12 

5. — ___ Acts constituting offence 
founded on one continuous transaction— 
Sentence for principal offence. Where the acts con- 
stituting the offence are founded on one single con- 
tinuous transaction, sentence should only be passed 
for the principal offence. Anonymous 

6 Mad. Ap. 47 

e. Act coupled with intention 

— Same act constituting a less grave offence. Where 
the act of an accused person, coupled with his in- 
tention or knowledge, constitutes a graver offence, 
the circumstance that the same act also answers to 
the definition of another less grave offence does not 
render him liable to a cumulative punishment. 
Case where different statutes provide separate 
punishments for the same act, distinguished. Reg. 
v. Dod Basaya . . . .11 Bom. 13 

7. . — — Conviction of separate 

offences — Criminal Procedure Code, 1861, s. 46 — 
Separate sentences to take effect successively. Where 
prisoners are convicted of separate offences, a 
separate sentence should be passed in each case, 
with a direction that the imprisonment in the second 
case should commence on the expiration of that in 
the first and so on. Anonymous 

4 Mad. Ap. 27 

8. — — . Separate sen- 

tence to lake effect successively . In a case of several 
offences under one section of the Penal Code, the 
proper way is to try the accused (under separate 
charges) for each of the several distinct, offences 
under the section, which have been clearly proved 
against them. On conviction on each of these 
separate charges, a separate sentence on each con- 
viction should be passed, with a direction (under 
s. 317 of the Criminal Procedure Code, 1872) that 
each should take effect on the expiry of the next 
prior sentence. Queen v . Sobrai Gowalah 

20 W. R. Cr. 70 

16x2 


3. CUMULATIVE SENTENCES. 
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SEHTE2ST CE — contd. 

3. CUMULATIVE SENTENCES—-*)^. 

9. — 1 — : : Maximum term 

of 'punishment — J oinder of charges. Where a person 
who is accused of several offences of the same kind 
is tried for each of such offences separately by a 
Magistrate, the aggregate punishment which such 
Magistrate can inflict on him in respect of such 
offences is not limited to twice the amount which 
he is by his ordinary jurisdiction competent to in- 
flict, but such Magistrate can inflict on him for each 
offence the punishment which he is by his ordinary 
jurisdiction competent to inflict. In the matter of 
Datjlatia . . X. Ii. R. 3 All. 805 

10. — _ Conviction of several in- 

stances of same offence — Aggregate sentence 
for purpose of appeal-— Separate sentence on each 
offence. For purposes of appeal, the whole punish- 
ment awarded to one person on one trial for several 
instances of the same offence is to be regarded as one 
sentence. Semble : That where a person is tried at 
the same time for several instances of the same 
offence, it is not necessary that more than a single 
sentence should he passed. But if a separate sen- 
tence be passed on each head i—Held , that an ap- 
peal brings the aggregate of those sentences, as to- 
gether constituting the punishment awarded in a 
single trial, within the jurisdiction of the Appellate 
Court. Reg. v. Gulam Abas . jgjlS Bom* 147 

11. - Simultaneous convictions 

— Sentence for purposes of appeal — Criminal Pro- 
cedure Code, 1872 , s. 314. The aggregate of the 
sentences passed under s. 314 of the Code of Cri- 
minal Procedure in a case of simultaneous con- 
victions for several offences must be considered 
a single sentence for the purposes of confirmation 
or appeal Reg. v. Rama Bkivgowda 

1. 1,. R. 1 Bom. 223 

13. — Separate sentences— 

ment of abduction and wrongful confinement — 
Penal Code, ss. 343 , 498. The prisoners having been 
sentenced for abetment of abduction of a woman 
under ss. 109 and 498 of the Penal Code, and for 
wrongful confinement of her under s. 343 : — Held , 
that both sentences could not stand, and that, as 
the essence of the case was abduction, the prison- 
ers, as abettors therein, should be punished for it 
alone. Qtjeen v . Ishwar Chandra Jogee 

W*. R. 1864 Cr. 21 

13 , — Abduction of child 

to get property from its person — Theft after pre- 
paration to cause death — Penal Code, ss. 369 , 332. 
Separate sentences cannot be awarded in one case 
for abducting a child in order to take property from 
its person (s. 369), and theft after preparation to 
cause, death, etc. (s. 382), where the evidence shows 
that the act is one and the same. The sentence 
Tinder the latter section was cancelled, there being 
no evidence of any preparation having been made 
to cans;*, death, etc., within the meaning o£ that 
section. Qxnsm v. Kasbbe Nath Chung o 

““ “ , 8W*R,0r*84 
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14. — — — Penal Code, s. 369* 

— Abduction with intent to take moveable property 
— Second punishment for theft . A prisoner tried,, 
convicted, and punished under s. 369 of the Penal 
Code of abducting a child with intent dishonestly to- 
take moveable property, cannot also be punished 
for the theft of a part of the moveable property 
which he intended dishonestly to take through 
means of the abduction ; and the second punish- 
ment for a theft is by the present Code of Criminal 
Procedure illegal. Queen v. Noujan. Noujan tv 
Queen 7 Mad. 375 

15. : : — — - Pencil Code, ss. 71, 

183 and 353 — Resisting talcing of property by 
public servant — Using criminal force to deter public 
servant from doing Ids duty . Held, on the facts of 
this case, that a party (A ) who objected to accom- 
pany a constable who had been directed to produce 
him before the Court, and also seized the constable 
by the arm, and resisted his carrying away a pony 
which A was charged with having misappropriated,, 
was guilty of separate offences under ss. 353 and 183 
of the Penal Code, and the infliction of separate 
sentences for each offence was not prevented by s.71 
of that Code. Queen v. Joyah Mohun Chunber 

14 W. R. Cr. 19 

10 . - — — — — - — — — — Threatening wit- 
nesses — Sentence for each offence. An accused who 
threatened three witnesses was convicted and sen- 
tenced to four months’ imprisonment for the threat 
to each witness, in all to one year. It was held that, 
if a person at one time criminally intimidates three 
different persons, and each of those persons brings 
a separate charge against him, the accused may be 
convicted for an offence as against each person, 
and be punished separately for each offence. The 
facts and evidence in this case, however, were con- 
sidered insufficient to support the sentence, which 
was reversed as extremely harsh and unjust. In 
the matter of GqoIzar'Khan . 9 W. R. Cr* 30 

17, ~ — — Culpable homi- 

cide and being member of unlawful assembly . The 
prisoner was convicted and sentenced separately for 
culpable homicide not amounting to murder and 
for being a member of an unlawful assembly. The 
two offences, however, being held to be one (the 
latter being only part of the evidence of the former), 
the conviction and sentence foe the second offence 
were quashed. Queen v. Rubbeeoolah 

7 W, R. Cr. 13 

18, — - Dacoity with 

murder — Penal Code, s. 396 . If a person concerned 
in a dacoity unintentionally commits murder, he is 
liable to punishment under s. 396 of the Penal 
Code. But he cannot be separately convicted of 
murder under s. 302 and of committing dacoity 
under s. 395. Queen v. Rughoo 

W. R. 1884, Or, 30' 

19, - — — Dacoity and re- 

ceiving stolen property. A person convicted of and 
sentenced for dacoity cannot also be convicted of 
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and sentenced for receiving or retaining the stolen 
property thereby acquired {dissentients Loch, J.). 
Bhyrub Seal v. Queen. Queen v. Bhyrub Seal 

W. R. 1864, Cr. 27 

Queen v. Abool Hossein . 1W,R, Cr. 48 

20. • Rescuing from 

lawful custody and using criminal force — Renal 
Code , 55. 224, 225, and 353. Where substantially 
but one offence has been committed, and the acts 
which are the basis of one charge are the same 
which form the basis of another charge on which the 
prisoner has also been convicted, cumulative sen- 
tences on each charge should not be passed. Where 
prisoners were convicted under s. 224 for escape, 
-s. 225 for rescuing from lawful custody, and under 
s. 353 for using criminal force in so doing, and sen- 
tenced to separate punishments under each section : 
— Held, that the prisoners had only done one act 
and were guilty of only one offence, and should 
have been found guilty under ss. 224 and 225 of 

escape 55 and “ rescuing ” respectively, and sen- 
tenced accordingly. Queen v. Kalisankar 
Sandyal . . . 3 B. Ii. R. A. Cr. 14 

Queen v. Dina Sheikh. 

3 B. L. R. A. Cr. 15 note : 10 W. R. Cr. 63 

So where prisoners were accused of rioting and 
using criminal force, it was held only one offence. 
In the matter of Nilrutton Sein 

10 W. R. Cr. 45 

21. — Making false 

charge — Giving false evidence — Separate offences. 
The offence of making a false charge and the offence 
of intentionally giving, false evidence are not cog- 
nate offences or parts of the same offence, but may 
be punished separately. Queen v. Abdool Azeez 

7 W. R. Cr. 59 

22. ~~ — _ . Penal Code, ss. 

71, 193, 211 — Concurrent sentences — Criminal Proce- 
dure Code {Act X of 1S82), 5. 35. Enhancement 
of sentence. Where the accused, who was a head 
constable, was found guilty of making a false charge 
under s. 211, and of giving false evidence under 
s. 193 of the Penal Code (Act XLV of 1860), and 
the Sessions Judge passed sentences of three months’ 
-simple imprisonment for each offence, and, taking 
into consideration the accused’s past conduct, di- 
rected that the sentences should run concurrently : 
— Held, that the sentences were inadequate and 
illegal. Accordingly the sentences were enhanced 
to three months’ rigorous imprisonment- for each 
•offence ; and as the two offences were distinct, the 
High Court directed, under s. 35 of the Criminal 
Procedure Code ( Act X of 1882), one sentence to 
commence after the expiration of the other. Queen 
v. Abdul Azeez, 7 W. E. Cr. 59, followed. Queen- 
Empress v. Pir Mahomed 

I. It. R. 10 Bom. 254 

23. * — - — - — - — — — — — - Conviction of 

• several offences . Two prisoners, having been con- 
victed of forgery and other offences, were sentenced 1 


SENTENCE -conid. 

3. CUMULATIVE SENTENCES — conid. 
each to an aggregate amount of punishment. Held 9 
that it was an irregularity not to pass a separate 
sentence under each independent head of the charge. 
Reg. v. Vinayak Trimbak 

2 Bom. 414 : 2nd Ed. 391 

Reg. v. Murar Trikam . 5 Bom. Cr. 3 

24. Distinct offences 

— Simultaneous sentence. Three prisoners were 
charged with five distinct offences of house-break- 
ing by night, and were sentenced to two years’ 
rigorous imprisonment in each case. Held, that 
the Magistrate had power only to pass sentence 
of four years’ imprisonment upon each prisoner, 
but according to the sentence all the punishments 
inflicted would he going on simultaneously. 
Anonymous .... 5 Mad. Ap. 42 

25. ' — Criminal Pro- 

cedure Code, 5. 35 — “ Distinct offences ” — Penal 
Code, ss. 75, 411. A person convicted under ss. 75 
and 411 of the Penal Code is not convicted of “ dis- 
tinct offences ” within the meaning of s. 35 of the 
Criminal Procedure Code. Queen- Empress v. Zor 
Singh, I. L. E. 10 All. 146, explained. Where 
an offence under s. 411 read with s. 75 of the Penal 
Code appears to be deserving of a greater punish- 
ment than the Magistrate trying it can aw T ard, the 
best course for him to adopt is to commit the 
accused for trial to the Court of Session. Queen- 
Empress v. Khalak . I. Xi. R. 11 All. 393 

26. — — - — . ■■ House-breaking 

and theft. If a man break into a dwelling-house at 
night and steal property therefrom, the crime is in 
its nature one single and entire offence, and should 
be treated accordingly. Queen v. Tonaokoch 

2 V. R. Cr. 03 

Under s. 457 of thelPenal Code. Queen v. 
Chytun Bowra . * . 5 W. R. Cr, 49 

JOGEEN PULLEE V . NOBO PULLEE 

6 W. R. Cr. 49 

hi re Mussahur Daoudh . 6 W. R. Cr. 92 

27. — — House-breaking 

by night and theft. A prisoner may be convicted of 
theft in a building and of house-breaking by night 
with intent to commit theft, though if the Judge 
considers the punishment for the first offence suffi- 
cient, he need not award any additional sentence for 
the second. Queen v. Tincouree 

W. R. 1804, Cr. 31 

28. : House-breaking 

and theft — Joinder of charges— Limit of convic- 
tion — Criminal Procedure Code {Act X of 1872) , 
ss. 452, 454, 455. Held, that, where in the course 
of one and the same transaction an accused person 
appears to have committed several acts, directed to 
one end and object, which together amount to a 
more serious offence than each of them taken indivi- 
dually by itself v r ould constitute j although for pur- 
poses of trial it may be convenient to vary the 
form of charge and to designate not only the prin- 
cipal, but the subsidiary, crimes alleged to have 
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been committed, yet in the interests of simplicity 
and convenience it is best to concentrate the con- 
viction and sentence on the gravest offence proved. 
Where therefore a person who broke into a house 
by night and committed theft therein was charged 
and tried for offences under ss. 3S0 and 457 of 
the Penal Code, and was convicted of both those 
offences, and punished for each with rigorous im- 
prisonment for eighteen months, the Court convict- 
ed him of the offence under s. 457 and sentenced 
him to rigorous imprisonment for three years, and 
acquitted him of the offence under s. 380. 
Empress v. Ajudhia . X. L, R. 2 All. 644 

29. — - Offence made up 

of parts— -House-breaking and theft— -'Penal Code , 
s$. 71, 380, 457 . S. 71 of the Penal Code applies to 
the case of a person charged with house-breaking 
under s. 457 and theft committed on the same occa- 
sion under s. 380 of the Penal Code. Reg. v. 
Arjttn . . ... 1 Bom. 87 

30. - Conviction of 

several offences — House-breaking to commit theft 
— Compound offence. It is competent to a Magis- 
trate to pass a separate sentence in respect of each 
of the two charges of house-breaking in order to 
commit theft and of theft in a human dwelling of 
which a prisoner is found guilty, provided the aggre- 
gate punishment awarded on the two charges does 
not exceed the punishment which the case warrants 
for the greater of the two offences of which the 
accused has been convicted, and provided further 
such aggregate punishment does not exceed the 
jurisdiction of the Court passing the sentences. 
Reg. v . Anvarehan valad Gulkhan 

9 Bom. 172 

8X. House-breaking 

and theft — Penal Code , ss. 380 and 457 — Simulta- 
neous convictions for separate offences. In a case 
of conviction of house-breaking by night, in order 
to commit theft, under s. 457, and theft, under 
s. 380 of the Penal Code, there may either be ono 
sentence for both offences, or separate sentences for 
each offence, provided that the total punishment 
awarded does not exceed that which maybe given 
for the graver offence, Reg. v. Tukaya bin 
Tamana . . . I. Ii. R. 1 Bom. 214 

32. Criminal Proce- 

dure Code , ss. 35, 235 — Penal Code , ss. 379 , 380, 
454— House-breaking in order to the commission of 
theft — Theft — Separate convictions and sentences. 
Under ss. 35 and 23 5 of the Criminal Procedure 
i Code, a Magistrate may legally pass a separate sen- 
tence of two years’ rigorous imprisonment and fine 
Under each of the ss. 379 or 380 and 344 of the 
Penal Code for house-breaking in order to the com- 
mission of theft and theft, the two offences forming 
part of the same transaction and being tried to- 
gether. In such a case where the prisoner had been 
three times previously convicted: — Held, that the ■ 
better course would have been to commit him to the 
Court of Session under ss, 454 and 75 of the Code, 
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But a Sessions Judge trying such a case under s. 
379 and s. 454 would under no circumstances be 
justified in passing a sentence of ten years’ impri- 
sonment under the latter part of s. 454 and of four 
years’ imprisonment under s. 380. The latter por- 
tions of ss. 454 and 457 were framed to include the 
cases of house -trespassers and house-breakers who 
had not only intended to commit, but had actually 
committed, theft. Queen-Empress v. Ajudhia , I. 
L. R. 2 All. 644, and Queen- Empress v. Sakhamm 
Bhan , 1. L. R. 10 Bom. 493, referred to. Queen- 
Empress v. Zor Singh . 1. 1*. R. 10 All. 146 

33. — — — Criminal Proce- 

dure Code, s. 35 — Penal Code , ss. 71, 72, 352 , 426,. 
457 — Separate convictions for different offences in 
the same transaction. An accused person was con- 
victed under s. 457 of the Penal Code of house- 
breaking by night in order to commit an offence 
(mischief and assault), and also under ss. 426 and 
352 for the offences of mischief and assault and 
punished separately for each offence. These offen- 
ces formed parts of one transaction. Held, that 
the sentences were legal. Queen-Empress v. Niri- 
chan . . . I. L. R. 12 Mad. 86 

34. Criminal Proce- 

dure Code (Act X of 1882), ss. 35 and 235 — Penal 
Code (Act XLV of I860), ss. 71, 380 , 457 — Simul- 
taneous convictions for several offences. The accused 
was convicted at one trial by a Magistrate of the 
first class of the offences of house-breaking by night 
with intent to commit theft, punishable under s. 
457, and of theft in a dwelling-house punishable 
under s. 380 of the Penal Code (Act XLV of 1860), 
— the two offences being part of the same transac- 
tion, the theft following the house-breaking. The 
prisoner was sentenced to two years’ rigorous im- 
prisonment under s. 457, and to six months 1 rigorous 
imprisonment and a fine of E100, or, in default of 
payment, three months’ further rigorous imprison- 
ment, under s. 380. The District Magistrate refer- 
red the ease to the High Court, on the ground that 
the aggregate of punishment awarded on the two 
heads of charge exceeded fthe powers of the First 
Class Magistrate who tried the case. The Sessions 
Judge, to whom an appeal had been preferred, was 
of the same opinion, and reduced the sentence to 
two years’ rigorous imprisonment Held, that, as 
the accused committed two distinct offences which 
did not “ constitute, when combined, a different 
offence ” punishable under any section of the Penal 
Code (Act XLV of I860), s. 71 of the Code did not 
apply, and as the aggregate punishment did not 
exceed twice the amount of punishment which the 
trying Magistrate was competent to inflict, the sen- 
tenees were legal under s. 35 of the Criminal Proce- 
dure Code (Act X of 1882). Per Jardine, J . — 
The rules for assessment of punishment, contained 
in s. 454 of the Criminal Procedure Code of 1872,, 
having been omitted in s. 235 of the Criminal Pro- 
cedure Code of 1882, must now be sought for in 
s. 71 of the Penal Code (Act XLV of I860) and in 
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s. 35 of the Criminal Procedure Code (Act Xof 
1882). Q'ueen-Empress v. Sakharam Bhau 

1. 1* B. 10 Bom. 498 

35. Lurking house - 

trespass and theft — Penal Code, ss. 380 and 454. 
Discussion as to whether cumulative punishment 
under ss. 454 and 380 is legal for lurking house-tres- 
pass and theft. Queen v. Mina Nuggerbhatin 

3W.R. Cr. 19 

36. — Penal Code ( Act 

XLV of 1860), s. 71 — Criminal Procedure Code 
( Act V of 189S ), s. 35 — Conviction of several offences 
at one trial . Where a person commits house-break- 
ing in order to commit theft and theft, he may be 
charged with, and convicted of, each of these offen- 
ces. In awarding punishment under the provisions of 
s. 71 of the Penal Code (Act XLV of 1860) the Court 
should pass one sentence for either of the offences 
in question and not a separate one for each offence. 
If in such a case two sentences are passed, and the 
aggregate of these does not exceed the punishment 
provided by law for any one of the offences, or the 
jurisdiction of the Court, that would be an irregu- 
larity, and not an illegality, calling for the inter- 
ference of a Court of appeal of revision. Queen- 
Empres v. Malu. Queen-Empress v. Nagu 

I. L. B. 23 Bom. 706 

37. House-trespass 

and grievous hurt. The prisoner entered a house 
for the purpose of committing an assault, and in 
carrying out that intention, caused grievous hurt. 
In convicting and punishing him for the substan- 
tive offence (grievous hurt) : — Held , that it was 
not necessary to pass a separate sentence for the 
offence of house -trespass. Queen v. Bassoo 
Rannah .... 2 W. B. Cr. 29 

38. — — Kidnapping — 

Taking property from child — Penal Code, ss. 363, 
369. The offence described in s. 363 of the Penal 
Code is included in that described in s. 369, the 
kidnapping and the intention of dishonestly taking 
property from the kidnapped child being included 
in the latter section. Queen v . Shama Sheikh 

8 W. B. Cr. 35 

39 . — Kidnapping — 

/Selling for purpose of prostitution. There is nothing 
illegal in passing separate sentences for kidnapping 
and for selling for purposes of prostitution. Queen 
v . Doorga Doss . , . 7 W. B. 104 

40. — ■ ■ Rioting — Un- 

lawful assembly. There cannot be a conviction both 
of “ rioting 55 and of “ being members of an illegal 
assembly.” The greater charge includes the less, 
and to punish under both sections of the Penal 
Code would be cumulative and illegal. Meelan 
Khalifa v. Dwarkanath Goopto 2/W. B. Cr. 7 

41. — — Joining unlawful 

assembly and rioting with deadly weapon— -Penal 
Code, ss. 144, 148. There is nothing illegal in sen- 
tencing a prisoner for both offences of joining an 
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unlawful assembly armed with a deadly weapon 
(s.144), and rioting armed with a deadly weapon, 
though the former is almost merged in the latter 
offence. Sreekishen v. Juglal . 9 W. B. Cr. 5 

42. — Rioting armed 

with deadly weapon — Causing hurt by shooting . 
Where prisoners are charged both with rioting, 
being armed with deadly weapons, and with causing 
hurt by shooting, and their conviction of the latter 
offence rests solely on the fact of their belonging 
to a party by one of whom (not one of the prisoners) 
fire-arms were used, it is wrong to pass a cumulative 
sentence, and to punish the prisoner both for the 
rioting and for the causing hurt. The punishment 
should be for either one or other of those offences. 
Queen v. Durzoolla . . 9 W. B. Cr. 33 

43. Rioting with 

deadly weapon — Grievous hurt — Penal Code, ss. 148 9 
149, and 324. The offence of rioting, armed with 
deadly weapons, and stabbing a person on whose 
premises the riot takes place, are distinct offences 
and punishable as separate offences under ss. 148, 
149, and 324 of the Penal Code, s. 149 being read as 
a proviso to s. 148. Queen u. Callachand 

7 W. B. Cr. 60 

44. Conviction of 

rioting and causing hurt by dangerous weapons — 
Distinct offences — Separate charges - — Penal Code , 
55 . 71, 148, 149, 324— Act X of 1882 {Criminal 
Procedure Code), ss. 35, 235 — Act X of 1872 {Cri- 
minal Procedure Code), ss. 314, 454 — Act VIII of 
1882, s. 4. The offences of rioting armed with a 
deadly weapon and voluntarily causing hurt with a 
dangerous weapon to two persons are distinct 
offences, and a person charged with such offences 
can be convicted and sentenced in respect of the 
rioting and of the hurt caused to each of the per- 
sons injured. A and B were charged with rioting 
armed with deadly weapons under s. 148 of the 
Penal Code and they were also charged under s. 324, 
coupled with s. 149, with causing hurt by a dan- 
gerous weapon to X , and B was further charged 
under s. 324 with causing a like hurt- to Y, A being 
also charged under s. 324, coupled with s. 149, in 
respect of the hurt caused by B to Y. A and B 
were convicted on all charges, and separate senten- 
ces, to take effect in succession, were awarded in 
respect of each offence charged. The offences 
under s. 324 were committed during the riot. Held, 
that the several acts with regard to which the pri- 
soners were charged did not fall within the provi- 
sions of s. 71 of the Penal Code, inasmuch as it 
was not found that the causing of the hurt was the 
force or violence which alone constituted the 
rioting, and that consequently under s. 235 of the 
Criminal Procedure Code the several sentences 
passed were strictly legal. Loke Nath Sircar v. 
Queen-Empress . . I. L. B. 11 Calc. 349 

45. • Separate convic- 

tions for more than one offence where acts combined 
form one offence— Penal Code ( Act XLV of I860), 
■ss. 143 , 147, 324, 353— Act VIII of 1882, s. 4— : 
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Criminal Procedure Code ( Act X of 1882), s . 235 . 
Four persons were charged with being members of 
an unlawfal assembly consisting of themselves and 
others, the common object of which assembly was 
resisting the execution of a legal process, namely, 
the arrest of a judgment-debtor by a Civil Court 
peon, who went with a warrant for his arrest ac- 
companied by other persons, A and B, for the pur- 
pose of identifying him, and with using force or 
violence in prosecution of the common object, such 
force or violence consisting of an assault on the 
Civil Court peon, and another by means of a dan- 
gerous weapon on A. The Deputy Magistrate 
convicted all the accused of offences under ss.147 
and 353 of the Penal Code, and sentenced them to 
six months’ rigorous imprisonment under the former 
section and two months’ rigorous imprisonment 
under the latter. He further convicted one of the 
accused of an offence under s. 324 in respect of the 
assault on A , and sentenced him to one month’s ri- 
gorous imprisonment in respect of that offence, and 
directed that the sentences were to take effect one 
on the expiry on the other. Held , that the offence 
of rioting was completed by the assault on A, and 
that the assault on the peon was a further offence 
under the first sub-section of s. 235 of the Code of 
Criminal Procedure. Held, further, that, even if A 
had not been assaulted, the conviction and senten- 
ces passed for rioting and the assault on the peon 
were legal, inasmuch as the acts of the accused, 
taken separately, constituted offences under ss. 143 
and 353 of the Penal Code, and combined, an 
offence under s. 147 ; and under s. 235, sub-s. (3), 
of the Code of Criminal Procedure, the accused 
might be charged with and tried at one trial for 
the offence under s. 147, and those under ss. 143 
and 353, and therefore also separately convicted 
and sentenced for each such offence, provided the 
punishment did not exceed the limit imposed 
by s. 71 of the Penal Code as amended by s. 4 of 
Act VIII of 1882, which limit had not been exceed- 
ed in the present case. In the matter of Chan- 
bra Kant Bhattacharjee. Chandra Kant 
Bhattacharjee v. Queen-Empress 

I. I*. K. 12 Calc. 495 

48, — — — Penal Code {Act 

XLV of 1860), ss. 147, 353 , and yf§, cumulative sen- 
tences under — Legality of sentence— Criminal Pro - 
c edure Code ( Act X of 1882), ss. 35, 235. Held , that 
a double sentence under .ss. 147 and 353, Penal 
Code, is illegal where the force which was used, and 
which formed one of the component elements of the 
offence of rioting, was the criminal force used to the 
public servants. Held , also, that a sentence under 
& 353, Penal Code, for actually committing an 
offence under that section, and a further sentence 
under A 353 read with s. 149 for committing the 
1 same *' offence constructively, is illegal. The High 
'•Court' set aside the cumulative sentences under ss. 
353 and -JJJ respectively, but upheld the sentence 
, ‘under & Wri Bamdxhal v* Queen-Impress 
’ ' ' 3 0* W* JEST* 474 
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7. — — — Penal Code 

Amendment Act {VII 1 of 1882 ), s. 4 — Offence 
made up of several offences — Rioting — Grievous 
hurt — Criminal Procedure Code, 1882 , s. 235 — 
Penal Code, ss. 146 , 147 , 149, 325. A member of 
an unlawful assembly, some members of which have 
caused grievous hurt, cannot lawfully be punished 
for the offence of rioting as well as for the offence of 
causing grievous hurt. Empress v. Ham Partab 

I. Ii. K. 6 All. 121 

48. — Separate charge 

— Criminal Procedure Code {Act X of 1872), s. 454 , 
Ulus. { f ) — Penal Code ( Act XLV of 1860), 
ss. 147, 148 , and 324. Under s. 454 of the Criminal 
Procedure Code, the collective punishment awarded 
under ss. 147, 148, and 324 of the Penal Code must 
not exceed that which may be awarded for the gra- 
ver offence. Qucere : Whether separate convictions 
under ss. 147 and 324 of the Penal Code are legal. 
In the matter of the petition of Jubdur Kazi. 
Empress v. Jubdur Kazi . I. Is. B. 8 Calc. 718 

s.c. In re Jubdur Kazi . 8C. L. B. 890 

49. — — Rioting — Griev- 

ous hurt — Criminal Procedure Code, 1882, s. 235 
— Penal Code , ss. 146, 147, 149, 325. Three persons 
who were convicted (i) of the riot under s. 147 of 
the Penal Code, (ii) of causing grievous hurt in the 
course of such riot, were respectively sentenced to 
six months’ rigorous imprisonment under s. 147, 
and three months’ rigorous imprisonment under 
s. 147, and three months’ rigorous imprisonment 
under s. 325. Held, by Petheram, C.J., and 
Straight and Tyrrell, JJ., that inasmuch as the 
evidence upon the record showed that the three 
prisoners had committed individual acts of violence 
with their own hands, which constituted distinct 
offences of causing grievous hurt or hurt separate 
from an independent of the offence of riot, which 
was already completed, and the fact of the riot was 
not an essential portion of the evidence necessary to 
establish their legal responsibility under s. 325 of 
the Penal Code, the separate sentences passed under 
ss. 147 and 325 were not illegal. Queen-Empress v. 
Ram Partab , I. L. R. 6 All 121, distinguished. 
Per Brodhurst, J., that the evidence showed that 
only one of the three prisoners had caused grievous 
hurt with his own hands, and that the others could 
only be properly convicted of that offence under 
the provisions of s. 149 of the Penal Code, but that 
the separate sentences passed, under ss. 147 and 
325 were not illegal. Queen-Empress v. Dun-gar 
Singh , I . L. R. 7 All 29, followed. Also per 
Brodhurst, J. — Il!us. (g) of s. 235 of the Criminal 
Procedure Code does not apply merely to the case 
of persons who, in addition to the offence of rioting, 
have with their own hands committed the further 
offences of voluntarily causing grivous hurt, and of 
assaulting a public servant when engaged in sup- 
pressing a riot ; and the convictions referred to in 
the- illustration relate especially to convictions 
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Obtained under the provisions of s. 149 of the Penal 
Code. Queen-Empress v. Ram Sarup 

I. D. R. 7 All. 757 

50. ' Criminal Proce- 

dure ' Code , 1882 , 5. 35 and s. 235— Convictions of 
rioting and causing grievous hurt — Offences dis- 
tinct — Penal Code ( Act VIII of 1882 ), s. I Penal 
Code , 88. 147 i 325. The offences of rioting, of vo- 
luntarily causing hurt, and of voluntarily causing 
grivous hurt, each of the two latter offences being 
committed against a different person, are all dis- 
tinct offences within the meaning of s. 35 of the 
Criminal Procedure Code. Under the first para- 
graph of s. 235 of the Criminal Procedure Code, a 
person accused of rioting and of voluntarily causing 
grievous hurt may be charged with and tried for 
each offence at one trial, and under s. 35 a separate 
sentence may be passed in respect of each. Queen - 
Empress v. Ram Partab , 1. L. R. 6 All. 1.21, dis- 
sented from. Queen-Empress v. Dungar Singh 

1. 1*. R. 7 All. 29 

51. Penal Code , s. 71, 

— Criminal Procedure Code , ss. 39, 235 — Rioting, 
grievous hurt , and hurt — Punishment for more 
than one of several offences. On the 8th August 
1884 a Magistrate of the second class began an in- 
quiry in a case in which several persons were accused 
of rioting and of voluntarily causing grievous hurt. 
On the 6th September the powers of a Magistrate 
of the first class were conferred on the Magistrate 
by an order of Government, which was communi- 
cated to him on the 8th September. On the 9th 
September the case for the prosecution having clos- 
ed, the Magistrate framed charges against each 
of the accused under ss. 323 and 325 of the Penal 
Code, recorded the statements of the accused and 
the evidence for the defence, and on the 10th Sep- 
tember convicted the accused of all the charges, 
passing upon each of them, in respect of each 
charge, sentences which he could pass as a Magis- 
trate of the first class, but could not have passed 
as a Magistrate of the second class. On appeal, 
the Sessions J udge, on the ground that the prisoners 
had committed the offence described in s. 148 of 
the Penal Code, held that the sentences passed by 
the Magistrate were illegal, as being inconsistent 
with the provisions of s. 71, paragraphs 2 and 4 ; 
and he accordingly reduced the sentences of im- 
prisonment which tho Magistrate had passed to the 
maximum of imprisonment which the Magistrate 
could have inflicted under s. 148. Held, by the Full 
Bench (Petheram, C.J., and Brodhurst, J dis- 
senting), that the sentences passed by the Magis- 
trate were legal. Per Oldfield and Duthoit, JJ., 
that the provisions of s. 71 of the Penal Code had 
no application to the case, inasmuch as the offences 
of causing grievous hurt and hurt formed no part 
of the offence of rioting. Per Brodhurst, J., that 
the sentences passed by the Magistrate were, as a 
whole, illegal ; that if he had convicted the accused 
under s. 148 of the Penal Code, his order would. 
Under the circumstances, have been legal, and that a 


SENTENCE — contd. 

3. CUMULATIVE SENTENCES — contd. 

member of an unlawful assembly, some members of 
which have caused grievous hurt, can be legally 
punished for the offence of rioting as well as for the 
offence of ; causing grievous hurt. Empress v. 
Dungar Singh, I. L. R. 7 All. 29, referred to. 
Queen-Empress v. Pershad I. X,. R. 7 All. 414 

52. — — — — Penal Code, s. 71 

and ss. 147, 149, and 325 — Rioting — Grievous hurt 
committed in the course of riot and in prosecution 
of the common object— Distinct offences — Separate 
sentences — Act VIII of 1882 , s. 4 — Criminal Proce- 
dure Code , s. 235. S. 149 of the Penal Code creates 
no offence, but w r as intended to make it clear that 
an accused person whose case falls within its terms 
cannot put forward the defence that he did not 
with his own hand commit the offence committed in 
| prosecution of the common object of the unlawful 
assembly, or such as the members of the assembly 
knew to be likely to be committed in prosecution 
of that object. In prosecution of the common 
object of an unlawful assembly, M, with his own 
hand, caused grievous hurt. M and other mem- 
bers of the assembly, as to whom it did not 
appear whether or not any of them personally 
used force or violence, were convicted of rioting 
under s. 147 and grievous hurt under s. 325 
of the Penal Code, and were each sentenced to 
separate terms of imprisonment for each offence. 
The highest aggregate punishment, which was 
AT s, was six years’ rigorous imprisonment, being 
one year for rioting and five years for causing grie- 
vous hurt. Held, that, assuming s. 71 of the Penal 
Code to be applicable, the sentences were not illegal 
as the combined periods of imprisonment did not, 
in the case of any prisoner, exceed the maximum 
punishment of seven years’ rigorous imprisonment 
which could have been awarded for the offence 
punishable under s. 325. Held, also, that the riot 
could not in any of the cases be considered a part 
of the offence under s. 325, that s. 71 did not apply, 
and that the sentences were legal. Queen-Empress 
v. Ram Partab, I. L. R. 6 All. 121, dissented from. 
Queen-Empress v. Dungar Singh , 1. L. R. 7 All. 29 ; 
Queen-Empress v. Ram Sarup , I. L. R. 7 All . 767 ; 
Queen v. Rubbee-oollah, 7 W. R. Cr. 13 ; Lobe Nath 
Sarhar v. Queen-Empress , I. L. R. 11 Calc. 349 ; 
Queen-Empress v. Pershad , I. L. R. 7 All 414 ; 
Chandra Kant Bhatiacharjee v. Queen- Empress , J. 
L. R. 12 Cede. 498; and Reg. v. Tubaya bin 
Tmnana, 1. L. R. 1 Bom. 214, referred to. Queen- 
Empress v . Bisheshar . I. I*. R. & All. 645 

§3. - Separate, , sen- 

tences for rioting and grievous hurt— Penal Code, 
ss. 71 {para. 1 ), 144 , 147, 148, 334— Act VIII of 
1882, s. 4 — Criminal Procedure Code {Act X of 
1882), s. 35. Per curiam (Tottenham, J., dissent- 
ing). Separate sentences passed upon persons for 
the offences of rioting and grievous hurt are not 
legal where it is found that such persons indivi- 
dually did not commit any aet which amounted to 
voluntarily causing hurt, but were guilty of that 
offence under s. 149 of the Penal Code. Empress 
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v, Ram Partab, L L. B. 6 All . 121 , approved. 
Lobe Nath Sirbir v. Queen-Empress, 1. L. B . l l 
Calc. 349, overruled. Nilmoney Poddab v . 
Queen-Empbess . . I. D. B. 10 Calc. 442 

5 4. Separate senten- 

ces should not be passed for rioting and assault- 
ing a public sevant in execution of his duty when 
practically the offence of assaulting the public 
servant was the common object of the unlawful 
assembly, the members of which committed such 
rioting. Nilmoney Pocldar v. Queen-Empress, 1. L. 
B. 16 Calc. 422, followed. Hridoy Monbal v. 
Jagananda Das . . 4 C. W. N. 245 

55. — Bioting— Distinct 

offences — Conviction for noting and causing hurt and 
grievous hurt — Separate conviction for more than one 
offence when acts combined form one offence — Abet- 
ment of grievous hurt during riot — Penal Code (Act 
XLV of 1860), ss. 147, 323, 325. Six accused per- 
sons were charged with, and convicted of, rioting, 
the common object of which was causing hurt to 
two particular men. Four of the accused were also 
charged with and convicted of, respectively, causing 
hurt during the riot to the two men and a woman, 
and were sentenced to separate terms of imprison- 
ment under ss. 147 and 323 of the Penal Code. 
Held, that the sentences were legal. During the 
course of a riot, in which X was attacked and beaten 
by several of the rioters, one’ of them, K, inflicted 
grievous hurt on X by breaking his rib with a blow 
stuck with a lathi ; X and three others of the rioters 
were charged with offences under ss. 147 and 325 of 
the Penal Code, and K was convicted under those 
sections. The other three were convicted under 
s. 147 and also under s. 325 read with s. 109. Sepa- 
rate sentences were passed on K, and also on the 
other three for each of the offences : Held, that the 
sentences on K were legal, but that, as there was 
nothing to show that the other three had abetted 
the particular blow which caused the grievous hurt, 
although they had each of them assaulted X, the 
conviction of them under s. 325 read with s. 109 
could not be supported. In the matter of the peti- 
tion of Mohub Mir v. Queen-Empress. In the 
matter of the petition of Kali Roy v. Queen- 
Empress . . . I. Xi. B. 16 Calc. 725 

56. — — Bioting and 

theft — Common object of unlawful assembly being 
theft — Separate sentences, legality of — Penal Code 
(Act XLV of I860), ss. 71, 147, 149, 379 . men 
persons are charged with rioting and theft and the 
common object of the unlawful assembly by which 
the rioting was caused is theft and they are convic- 
ted both for rioting and theft, without any finding 
by the Court that any one of the accused persons 
individually committed theft : — Held, that, under 
s. 71 of the Indian Penal Code, it is improper to 
pass 'separate sentences upon accused persons both 
tor rioting ami theft when the former offence is 
but an element of the latter, and that they are 
under that section liable to punishment only in 
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3. CUMULATIVE SENTENCES — contd. 
respect of one or other of those offences. Nilmoncy 
Poddar v. Queen-Empress, I. L. B. 16 Calc. 442, 
followed. Mithoo Singh v . Gofal Lal 

8 C. W, NT. 761 

57 . — — — — — - — — Rioting armed ' 

with deadly weapons — Separate and distinct offences 
— Causing hurt and grievous hurt — Resistance and 
obstruction to Police — Penal Code, ss. 71, 148 — 152, 
332, 333. Eight persons, who were charged witli 
a number of others, were tried on various charges 
consisting of rioting armed with deadly weapons 
(s. 148, Penal Code), assaulting or obstructing a 
public servant when suppressing a riot (s. 152), and 
voluntarily causing hurt and grievous hurt to deter 
a public servant from his duty (ss. 332 and 333). 
The common object set out in the charge was Sfi to 
resist the execution of a decree obtained by A against 
B in the Court of the Second Subordinate Judge of 
Alipore, dated 30th April 1891, and also by means 
of criminal force or show of criminal force to overawe 
the members of the police force in the execution of 
their lawful powers as police-officers,” and it was 
held that resistance to the police was one of the com- 
ponent parts of the offence of rioting charged. At 
the trial in the Court of Session all eight accused 
were convicted of the offence charged under s. 148, 
and each was sentenced to the maximum punish- 
ment allowed under the section, viz., three years* 
rigorous imprisonment. Seven out of the eight 
were convicted of offences under s. 152, and sen- 
tenced each to an additional term of two years* 
rigorous imprisonment for those offences. Two out 
of the seven accused were further convicted of offen- 
ces under s. 332 of the Penal Code, the hurt therein 
charged being caused to police officers engaged in 
suppressing the riot, and each sentenced to a fur- 
ther additional term of two years’ rigorous impri- 
sonment for that offence. The eighth accused, who 
was not convicted of an offence under s. 15*2, was 
convicted of an offence under s. 333, the grievous 
hurt being similarly caused to a police officer, and 
for that offence was sentenced to five years* rigorous 
imprisonment in addition to the sentence of three 
years passed on him under s. 148. It was conten- 
ded on appeal — (1) that the sentences passed under 
s. 152 in addition to those under s. 148 were illegal ; 
(2) that separate sentences under s. 152 and ss. 332 
and 333 were illegal ; (3) that the cumulative senten- 
ces under s. 148 and ss, 382 and 333 were illegal in 
so far as they exceeded the maximum sentence 
provided for either of the offences. Held, as regards 
(i), that as resistance to the police was one of the 
component parts of the offence of rioting of which 
the accused were convicted and sentenced to the 
maximum punishment provided by s. 148, and 
having regard to the provisions of s. 71, the addi- 
tional sentences under s. 152 were illegal. Held, 
as regards (ii), that separate sentences under s. 152. 
and ss. 332 and 333 were illegal, as the hurt inflicted 
on the police officers was the violence towards them 
which constituted the essence of the offence under 
s. 152. Held, as regards (iii), that the separate- 
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sentences passed under s. 148 and.ss. 332 and 333 
were not illegal, there being nothing in s. 71 of the 
Penal Code which limits the amount of punishment 
that may be imposed for these offences. Ferasat 
v. Qtjeen-Empress . I. L. B. 19 Gale. 105 

58. - Penal Code, ss. 

71, 148, 149, 326 — Separate sentences for rioting and 
grievous hurt. When a prisoner is convicted of riot- 
ing and of hurt, and the conviction for hurt depends 
upon the application of s. 149 of the Penal Code, it 
is illegal to pass two sentences, one for riot and one 
for hurt. But in such a case the two sentences 
would be legal, provided the total punishment does 
not exceed the maximum which the Court might 
pass for any one of the offences. When, however, 
the accused is guilty of rioting and is also found to 
have himself caused the hurt, he may be punished 
both for rioting and for hurt. In such a case the 
total punishment can legally exceed the maximum 
which the Court might pass for any one of the 
offences. Queen-Empress v. Ram Sarup, 1. L. R. 
7 All 757, approved. Queen-Empress v. Bana 
Punja . . . I. L. B. 17 Bom. 260 

59. . Personating pub- 

lic servant — Extortion — Conviction for each offence 
proved necessary — Separate sentences — Sentence 
necessary upon each conviction — Penal Code (Act 
XLV of 1860), ss. 71, 170, 383— Criminal Proce- 
dure Code, ss. 35, 235. Where more than one 
offence is proved in respect. of which the accused has 
been charged and tried, a conviction for each such 
offence must follow, -whether s. 71 of the Penal Code 
applies to the case or not ,* and, subject to the provi- 
sions of s. 71, a separate sentence must be jessed in 
respect of each such conviction. Under s. 35 of the 
Criminal Procedure Code, sentences of imprison- 
ment cannot be passed so as to run concurrently. In 
a trial for offences under ss. 170 and 383 of the Penal 
Code committed in the same transaction, it appeared 
that but for personating a public servant the accused 
would not have been in a position to commit the act 
of extortion complained of. Held, that the first 
and second paragraphs of s. 71 of the Penal Code did 
not apply to the case ; that the third paragraph also 
did not apply because the words “ constitute an 
offence refer to the definitions of offences contain- 
ed in the Code, irrespective of the evidence where by 
the acts complained of are proved, and personal ng 
a public servant as defined in s. 170 was not a con- 
stituent element of extortion as defined in s. 383 ; 
that in the present case the former offence -was com- 
pleted before the latter had begun ; and that sepa- 
rate sentences for each offence were therefore not 
illegal. Queen-Empress v. Wazir Jan 

I. D. B. 10 All. 58 

60. — Receiving stolen 

property and assisting in concealment of it — Penal 
Code, ss. 411, 414 — ■ Criminal Procedure Code , 1861 , 
s. 46. The offences specified in ss. 411 and 414 of 
the Penal Code cannot be considered as two distinct 
offences, so as to allow of the procedure of s. 46 of 
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the Criminal Procedure Code being adopted. 
Anonymous ... 4; Mad. Ap. 14 

61. Theft from two 

persons in same room. Where the accused stole 
property at night belonging to two different persons 
from the same room of a house, it was held that he 
could not be sentenced separately as for two offen- 
ces of theft. Queen v. Moneeah 

11 W. B. Cr. 33 

02. ■ — — — : — Theft — Receiving 

stolen property . A person convicted of robbery of 
theft cannot b,e also convicted of dishonestly receiv- 
ing in respect of the same property. Queen v . 
Muddun Ally . . . 1/W*. B. Cr. 27 

Queen v. Sreemunt Aduf . 2 W. B. Cr. 63 

Queen v. Seebchurn Haree 11 W. B. Cr. 12 

Queen v. Sheer Chunder Haree 

11 W. B. Cr. 12 note 

63. — Theft and mis- 

chief — Double sentence. A double sentence for 
theft and mischief is illegal and improper. Bichuk 
Aheer v. Auhuck Bhooneea . 6¥. B. Cr. 5 

64. — — - — — Mischief and 

theft — House-breaking and theft. Separate convic- 
tions and sentences under ss. 429 and 379 and 
under ss. 457 and 380 of the Penal Code were 
set aside ; and the convictions under s. 429 in the 
former case, and under s. 457 in the latter, allowed 
to stand. Queen v. Sahrae . 8 W. B. Cr. 31 

65. Criminal tres- 

pass — Mischief — Criminal Procedure Code , 1872, 
s. 454. Where a person committed a trespass with 
the intention of committing mischief, thereby com- 
mitting criminal trespass and at the same time 
committed mischief : — Held, that such person could 
not, under cl. iii of s. 454 of Act X of 1872, receive 
a punishment more severe than might have been 
awarded for either of such offences. The provisions 
of that law do not in such a case prohibit the 
Court from passing sentence in respect of each 
offence established. Empress v. Budh Singh 

I. X». B. 2 A11. 101 

66 . Separate offences 

— Penal Code, ss. 143, 253. A cumulative sentence 
under s. 143 of the Penal Code (being a member of 
an unlawful assembly), and under s. 253 (using 
criminal force against a public servant) was upheld 
by the High Court in this case. In the matter of 
Gobind Chunder Boy . 16 W. B. Cr. 70 


1. — Specific fine on each pri- 

soner — Trial of several prisoners. A sentence of 
fine must impose a specific fine on each prisoner. 
Anonymous . . . 5 Mad. Ap. 5 

2. Wrongful confinement— 

Penal Code, s. 344. Fine alone is not a legal sen- 
tence for a prisoner convicted under s. 344 of the 
Penal Code. Beg. v. Bahiraji bin Krishnaji 

1 Bom. 30 


4. FINE. 
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3, — Separate oSenees— Alterna- 

tive sentence allowed only in one. Where a convic- 
tion has been had under two sections of the Penal 
Code, in one of which only an alternative sentence of 
imprisonment of fine is allowed, a sentence of fine 
cannot be passed. Queers v. Bhooban Mohun 

11 W. R. Or. 39 

4, — — Offence under Act XIX of 

1838, s. 13 — Omission of owner of harbour craft 
to 'produce certificate of registry. The Legislature 
when it enacted in s. 13 of Act XIX of 1838 that 
persons who committed certain acts should, be 
44 subject to a fine of ten times the fee ” or 44 subject 
to a fine of ten rupees,” intended that the penalties 
so specified should be inflicted in full. The owner 
of a harbour craft having been fined R2 for omis- 
sion to produce a certificate of registry when de- 
manded by the customs authorities, the High Court 
annulled the sentence as being illegal, and inflicted 
the full penalty of ten rupees. Empress v. Mhas- 
nya Rama . . . I. Xi. R. 7 Bom. 280 

5, Theft in dwelling-house- 

Penal Code, s. 380 — Imprisonment On conviction 
for theft in a dwelling under s. 380 of the Penal 
Code, fine cannot be substituted in lieu of imprison- 
ment, though it may be added to imprisonment. 
Dulloq v. "Zainak Bebee . 16 W. R. Cr. 17 

8, Offence under Act XVIII of 

1854 (Railways Act), s. 34 — Imprisonment. 
S. 34 of Act XVIII of 1854 prescribes the mode in 
which fines levied under that Act are to be recovered. 
It is only on the return of the warrant of distress 
unsatisfied, or on the Magistrate being otherwise 
satisfied that no sufficient distress exists, that im- 
prisonment can be imposed. Anonymous 

6 Mad, Ap. 37 

7. Transportation with fine — 

Levy of portion of fine. When a fine is imposed 
in addition to transportation, and the whole or part 
of the fine is levied, it is the duty of the Sessions 
Judges to inform the authorities at Port Blair of the 
fact. Anonymous . . 5 Mad. Ap. 44 

8. Imposition of additional 

fine under Court Fees Act (VII of 1870), 
s. 31. An Assistant Magistrate, having convicted 
the accused persons, sentenced them to pay a fine, 
out of which R2 was to be paid to the complainant 
for his expenses ; the Deputy Magistrate, on appeal, 
having confirmed the conviction, passed an order 
under Court Fees Act, s. 31, directing the accused to 
pay a farther sum to the complainant. Held, that 
the order was illegal and should be set aside. 
:Quben>Empress v. Tangavelu Chetti 

I, Ij. R. 22 Mad. 153 

■ : ■ ; ■■ 

(a) Imprisonment generally. 

l. “ False statement on oath to 

public servant— Penal Code , 8 , 181— Illegal 
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( a ) Imprisonment generally — contd. 

sentence. A sentence under s. 181 of the Penal 
Code which awards no term of imprisonment is ille- 
gal. Anonymous . . ,4 Mad. Ap. 18 

2. Accumulation of sentences 

of imprisonment— Criminal Procedure Code , 
1861, s. 46 — Sentences not simultaneous. Sentences 
of imprisonment might be accumulated beyond the 
period of fourteen years, notwithstanding s. 46 of 
the Criminal Procedure Code, which limit had re- 
ference only to sentences passed simultaneously, or 
passed upon charges tried simultaneously. Queen 
v. Puban 7 W. E. Cr. 1 

3. Concurrent sentences — 

Criminal Procedure Code , 1882, s. 85. Under s. 35 
of the Criminal Procedure Code, sentences of impri- 
sonment cannot be passed so as to run concurrently. 
Queen-Empress v. Wazir Jan 

I. Ii. R. 10 All. 58 

4. — Criminal Pro * 

cedure Code (Ad X of 1882), s. 35 — Sentence — Con- 
current sentences of imprisonment — Penal Code 
( Act XLV of 1860), s. 409. Sentences of imprison- 
ment passed for distinct offences to run concurrently 
are not warranted by law. Queen-Empress v. Wazir 
Jan, I. L . P. 10 All . 58, referred to. Daitari 
Das v. Queen-Empress . I, L. R, 25 Calc. 557 

5. — — Criminal Pro m 

cedure Code ( Act X of 1882), ss. 35 and 397 — Con- 
current sentences not authorized by the Code. There 
is no provision in the Code of Criminal Procedure by 
which a Court is empowered, on convicting an 
accused person of two or more offences at the same 
time, to direct that the sentences imposed in respect 
of such offences shall run concurrently. Queen - 
Empress v. Ishri . . I. L. R. 20 All. X 

6. : Criminal Procedure Code, 

1872, s. 309— Penal Code, s . 65. S. 309 of the 
Criminal Procedure Code did not extend the period 
of imprisonment which might be awarded by a 
Magistrate under s. 65 of the Penal Code ; it only 
regulated the proceedings of Magistrates whose 
powers were limited. Empress v. Barba 

I. L. R. 1 All. 461 

7. Commencement of sentence 

of imprisonment — Postponement of sentence — 
Criminal Procedure Code (Act XXV of 1861), 
ss. 46, 47, 48, and 421. A sentence of imprisonment 
ought to commence from the time that the sentence 
is passed, unless there is some lawful reason for 
ordering it to commence at some future period. 
Except as in the cases provided for by ss. 46, 47, and 
48 of the Criminal Procedure Code, a Magistrate 
cannot authorise a sentence passed by him to take 
place from some future date, nor, except as provided 
for by s. 421 of the Code of Criminal Procedure, can 
a sentence, which is to take place immediately, be 
suspended. In the matter of K risen an and 

■ 1 Bhuttacharjee . . * V. ? V ’ ; B" XJIXj# . R. , 
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(a) Imprisonment generally — contd. 
s.c. In the matter of Kxshen Soonder 
Bhuttarcharjee . . . 12 W. E. Cr. 47 

8. Imprisonment in lieu of 

whipping — Criminal Procedure Code , s. 395 — 
Infliction of fine in lieu of whipping. A Court 
has no power under s. 395 of the Criminal Procedure 
Code to revise its sentence of whipping by inflicting 
a fine. In cases where the sentence of whipping 
cannot be carried out, all that the Court can do is 
either to remit the whipping altogether, or to sen- 
tence the o Sender, in lieu of such whipping or of so 
much of the sentence of whipping as was not carried 
out, to imprisonment, etc. The word c< imprison- 
ment ” in s. 395 of the Criminal Procedure Code 
means a substantive sentence of imprisonment, and 
not imprisonment, for default in payment of a fine. 
Queen- Empress v. Sheodin I. Xi. R. 11 All. 808 

9. Confirmation of sentence — 

— Criminal Procedure Code, 1872, s. 36. S. 36 of 
the Criminal Procedure Code, as regards the neces- 
sity for confirmation of the sentence by the Sessions 
Judge, referred to cases in which the sentence 
of imprisonment was a sentence of upwards of three 
years^ without including any additional sentence 
as to fine or whipping. In the matter of the 
petition of Sumsher Khan. Empress v. Sumsher 
Khan . . . . I. X». R. 6 Calc. 024 

10. — Attempt to commit offence 

— Penal Code, s. 511. The term of imprisonment 
for attempting to fabricate false evidence for the 
purpose of being used in a stage of a judicial pro- 
ceeding cannot extend beyond one-half of seven 
years. Queen v. Soondur Putnaick 

9 W. R. Cr. 59 

11. Offence under Act XIII of 

1859, s. 2 — Form of sentence. A sentence of im- 
prisonment should not be announced beforehand in 
the order directing performance of the contract in a 
case under Act XIII of 1859, s. 2, but should 
follow on a complaint of non-compliance. Anony- 
mous . . v . . 6 Mad. Ap. 24 

12. — Interruption of public ser- 

vant in course of judicial proceeding — Penal 
Code , s. 228 — Criminal Procedure Code, 1861, 
s. 163. In a case of interruption to a public servant 
in a stage of a judicial proceeding, under s. 228, 
Penal Code, a sentence of imprisonment cannot 
be passed under s. 163 of the Code of Criminal 
Procedure. In the matter of Ruhram Khan 

10 W. R. Or. 47 

IS. Daeoity — Penal Code , s. 395 . 

A sentence of fourteen years’ imprisonment cannot 
be passed for dacoity under s. 395 of the Penal 
Code. Queen v. Haroo Rujwar 

I; IS W. R. Cr. 27 

14. Disobedience to order of 

public servant — Rigorous imprisonment — Penal 


SENT® NT CR — contd. 

5. IMPRISONMENT— contd. 

(a) Imprisonment generally— contd. 

Code, s. 188. A sentence of rigorous imprisonment 
passed by a Magistrate, under s. 188 of the Penal 
Code for disobedience to an order duly promulgated 
by a public servant, altered to one of simple impri- 
sonment, as the Magistrate’s finding did not show 
that the case came within the latter part of the 
section, in which case alone the infliction of rigorous 
imprisonment was authorised. Reg. v. Ratan- 
rav bin Mahadevrav Chavan . 3 JBom. Cr. 32 

15. — Giving false evidence — 

Penal Code, s. 193 — Duty of Court. Under s. 193 
of the Penal Code it is obligatory upon the Court 
in every case of conviction under that section to 
pass some sentence of imprisonment. Empress v. 
Khodai Singh . . . 3 C. I». E. 527 

10. Raise evidence to procure 

acquittal of guilty person — Measure of sentence. 
Held, by the majority of the Court, that a sentence 
of five years’ imprisonment was not excessive in the 
case of a man convicted of making a false statement 
in a judicial proceeding, with the intention of de- 
feating the ends of justice by procuring the 
aequital of a guilty person. Queen v> Anoo 

W. R. 1864, Cr. 16 

17. < — __ — — Deliberately fabricating 

false evidence — Measure of sentence. A sentence 
of three years’ imprisonment is not too severe a 
punishment for a deliberate attempt to pervert jus- 
tice by fabricating in one office false statements to 
be designedly and corruptly used in another. 
Queen v . Kalachand Boidyo . 8 W. R. Cr. 18 

18. Grievous hurt— Penal Code , 

s. 325 — Fine. The offence of voluntarily causing 
grievous hurt is punishable, not by fine alone, but 
by imprisonment, the offender being also liable to 
fine. Queen v. Sharoda Peshagur 

2 W. R. Cr. 32 

Queen v. Menazoodin . 2 W. R. Cr. 33 

19. House-breaking — Whipping 

— Rigorous imprisonment — Commutation of punish- 
ment. Upon conviction of the offence of house- 
breaking, the accused was sentenced by the Deputy 
Magistrate to six months’ rigorous imprisonment 
and to be whipped. On appeal, the Judge found 
that, as this was the first offence, the additional 
punishment of whipping was illegal, and, setting 
aside so much of the sentence, passed a sentence of 
three months’ rigorous imprisonment in addition 
to the six months 5 rigorous imprisonment passed 
by the Deputy Magistrate. Held, that the commu- 
tation of the punishment was illegal. Queen v. 
Banda Ali 8 B. R. R. Ap. 95 : 15 W. R. Cr. 7 

20. * Offence under Madras 

Police Act, 1859, s. 48 — Rigorous imprisonment 
-~**~Measure of sentence . A sentence of rigorous 
imprisonment under conviction for an offence 
under s. 48, Act XXI Y of 1859, was illegal. 
Anonymous „ . . 5 Mad. Ap. 35 
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SENTENCE — contd. 

5. IMPRISONMENT — contd. 

(a) Imprisonment generally — contd. 

21. Offence under Registration 

Act (VIII of 18*71), s. 80— General Clauses Con- 
solidation Act (I of 1868), s. 2, cl. IS — Rigorous 
and simple imprisonment. Held, that under Act I 
of 1868, s. 2, el. 18, the Sessions Judge should have 
specified in his warrant whether the imprisonment 
awarded to a person convicted under s. SO, Act VIII 
of 1871, should be simple or rigorous, but that as he 
had omitted this at the proper time, simple im- 
prisonment should now be set forth in the sentence 
and warrant. Legal Remembrancer v. Radhoo 
Churn Ash. Government v. Radhoo Churn Ash 

18 W. R. Or. 3 

22. - - Indefinite period of im- 

prisonment in default of security, order for. 
An order directing an accused “to be imprisoned 
until he gives security ” is bad ; a definite period for 
such imprisonment, not exceeding one year, should 
be stated in the order. Mailamdi Fakir v. Tari- 
pulla Pramanik . . I. Ii. R. 8 Calc. 044 

23. Imprisonment in default of 

giving security for good behaviour — Crimi- 
nal Procedure Code , 1861, s. 296. Where a prisoner, 
in addition to a sentence passed upon him, is 
required to furnish security for his good behaviour, 
under s. 296 of the Criminal Procedure Code, for a 
period of one year, his imprisonment in default of 
providing such security must commence to run 
from the date of the order to furnish security, and 
cannot be directed to run from the expiry of the 
sentence passed upon the prisoner. Queen v. 
ToralGujar . . . . 3 3N.W.120 

24. — — — — Receiving stolen property 
— Criminal Procedure Code, 1872 , s. 505 — Addition 
to sentence of order for security for good behaviour. 

P was convicted by a Magistrate of the first class 
of dishonestly receiving stolen property. He con- 
fessed on his trial that he had twice previously been 
•convicted of theft. He was sentenced to be whip- 
ped, to be rigorously imprisoned, and on the 
expiration of the term of imprisonment to furnish 
security for good behaviour. Held, that the order 
requiring security should not have formed part of 
the sentence for the offence of which P was convict- 
ed. A proceeding should have been drawn out re- 
presenting that the Magistrate was satisfied from 
the evidence as to general character adduced before 
him in the case, that P was by repute an offender 
within the terms of s. 505 of Act X of 1872, and j 
therefore security would be required from him, and j 
an order should have been recorded to the effect | 
that, on the expiry of imprisonment, P should be j 
brought up for the purpose of being bound. Im- 
press v . Partar ... I. L. R, 1 All. 088 : 

25. — Addition to sentence of ; 

tether imprisonment in default of engage- j 
ment td 'keep 1 the peme—Crimiml Procedure ' 
Code, 1869, s. 280. The prisoner was convicted of 
an offence punishable under s. 307 of the Penal j 
Code. In addition to the sentence passed upon him i 


SE3NTE3NOE —contd. 

5. IMPRISONMENT — contd. 

(a) Imprisonment generally — contd . 

under that section, the Sessions Judge directed, 
under s. 280 of the Code of Criminal Procedure, that 
at the expiration of the term of imprisonment im- 
posed, the prisoner do execute a formal engagement 
in a sum of R100 for keeping the peace towards the 
prosecutor for a period of one year, and in default 
to undergo simple imprisonment for that period. 
The High Court set aside so much of the sentence as 
directed the imprisonment of the prisoner in default 
of entering into the required engagement. Queen 
v. Sellam . . . . " . 6 Mad. 25 

28. Imprisonment for allow- 

ance remaining unpaid after execution of 
warrant — Criminal Procedure Code , s. 488 — 
Maintenance — Wife — Breach of order for monthly 
allowance — Warrant for levying arrears for several 
months — Act I of 1868, s. 2, cl. IS — “ Imprison- 
ment Where a claim for accumulated arrears of 
maintenance for several months arising under seve- 
ral breaches of an order of maintenance is dealt 
with in one proceeding, and arrears levied under a 
single warrant, the Magistrate acting under s. 488 
of the Criminal Procedure Code has no power to 
pass a heavier sentence in default than one month’s 
imprisonment, as if the warrant only related to a 
single breach of the order. Per Edge, C.J. — S. 488 
contemplates that a separate warrant should issue 
for each separate monthly breach of the order. Per 
Straight, J. — The third paragraph of s. 48 S ought 
to be strictly construed and, as far as possible, con- 
strued in favour of the subject. Under the section 
a condition precedent to the infliction of a term of 
imprisonment is the issue of a warrant in respect of 
each breach of the order directing maintenance, 
and where, after distress has been issued, nulla, bona 
is the return. The section contemplates one war- 
rant and one punishment, and not a cumulative 
warrant and cumulative punishment. Also per 
Straight, J . — With reference to s. 2, el. (18), of 
the General Clauses Act (I of 1868), “ imprison- 
ment ” in s. 488 of the Criminal Procedure Code 
may be either simple or rigorous. Per Oldfield, 
J. — A claim for accumulated arrears of mainten- 
ance arising under several breaches of order may 
be dealt with in one proceeding, and arrears levied 
under a single warrant, Queen-Empress v. 
Narain . . . . I. Li. R. 9 AIL 240 

27, Imprisonment in default' 

of giving security for good behaviour — 
Criminal Procedure Code , ss. 110, 125 — Security for 
good behaviour — Term for which imprisonment in de- 
fault of finding security should be ordered. Although 
it is within the competence of a Sessions Judge, act- 
ing under s. 123 (3) of the Code of Criminal Proce- 
dure, to direct that a person who has been ordered 
to give security shall, on failure to give security, be 
imprisoned for any term not exceeding three years, 
yet it is advisable that the term of imprisonment In 
default, ordered under that section, should always 
be the same as the period for which the security is 
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SENTENCE— contd. 

5. IMPRIS ONMENT — contd. 

(a) Imprisonment generally— concld. 

directed to be given. King-Emperor v. Karbi- 
ud-din Beg (1901) . X- X.. R. 23 All. 422 


(b) Imprisonment and 


Fine. 


28. 


^ 0 . Case under s. 21, Cattle 

Trespass Act, 1871— Sentence of fine or im- 
' prisomnent — Default in 'payment of compensation. 
It is not lawful to pass a sentence of fine or impri- 
sonment in default of payment of the compensation 
awarded in a matter under s. 21 of the Cattle Tres- 
pass Act, 1871. In the matter of Ivetardi 
Mtwdul . . • • 2 O. L. E. 507 

29. Contempt of Court — Im- 

prisonment added to fine — Trial of case of con- 
tempt. Where, in punishing for contempt of Court 
the summary procedure sanctioned by s. 163 of the 
Code of Criminal Procedure, 1861, is followed, the 
Court must sit as the Court before which the offence 
was committed, and, not in any other capacity, 
and is bound to take cognizance of the contempt on 
the day on which it was committed. In such a 
case imprisonment cannot be added to fine as a 
punishment. In a case in which it was dealt with 
in a summary manner, the offence must under s. 
163 be tried by an officer other than the person be- 
fore whom the contempt was committed. Queen 
v. Chunder Seeeur Boy . 12 W. R. Cr. 18 

30. Making false charge— 

Penal Code , s. 211— Imprisonment with or without 
fine. A prisoner convicted under the second clause 
of s. 211 of the Penal Code should be sentenced to 
imprisonment, with or without fine, and not to fine 
alone. Reg. v. Rama bin Rabhaji . 1 Bon. 34: 

31 . — . Conviction under Military 

Cantonment Act (Bom. Act III of 1867) 
Simultaneous sentence of fine and imprisonment. 
In cases of convictions under ss. 11 and 12 of the 
Military Cantonment Act (Bom. Act III of 1867), 
a simultaneous sentence of fine and imprisonment m 
default of the payment of the fine can only be 
awarded, under s. 14 of the Act, in the event of no 
property sufficient for the payment of the fine being 
found. Reg. - v. Ladtj . - 7 Bom. Cr. 87 

32. Conviction under s. 48, 

Act XXIV of 1859— Mad. Act V of 1865-Pro- 


SENTEN CE — contd. 

5. IMPRISONMENT — contd. 

( c ) Imprisonment in Default of Fine. 

34. - — Additional imprisonment 

— Rigorous imprisonment. Additional imprison- 
ment in default of payment of fine for the offence of 
dacoity must be rigorous. Queen v. Srimonto 
Kotal .... 7W.R Cr. 31 

35 , — — Limitation of imprison- 

ment in summary trials — Fine — Criminal 
Procedure Code , 1882, ss. 32, 33, 262 — Penal Code , 
s. 67 — Act Till of 1882. In cases of simple im- 
prisonment ordered as a process for enforcement of 
payment of fine, the rule of s. 262 of the Criminal 
Procedure Code limiting the period of imprisonment 
in summary trials does not apply, as that section 
only refers to substantive sentences of imprison- 
ment. Empress v. Asghar Ali 

I. L. R. 6 All. 61 


cedure to enforce fme. Persons convicted under 
s. 48 of the Police Act (XXIV of 1859) are not 
liable to both fine and imprisonment in default of 
payment. The procedure to be followed in enforcing 
the fine is that laid down in Madras Act V of 
1865. Anonymous » . * 3 Mad. Ap. 9 


Anonymous 
33. 


36. 


Presidency Magistrates 9 


Act, 1877, s. 167 — Award of sxibstantive sentence 
of imprisonment. The words “ to imprisonment for 
a term exceeding six months or to fine exceeding 
R200 ” in s. 167 of the Presidency Magistrates’ Act 
(IV of 1877) are confined in their meaning to 
substantive sentences, and cannot be extended to 
include an award of imprisonment in default of 
payment of fine, the operation of which is contin- 
gent only on the fine not being paid. In the 
matter of Jothaeam Davay . I. L. R. 2 Mad. 30 

37. Committing affray — Penal 

Code, s. 160 — Criminal Procedure Code, 1872 , 
s. 309. Prisoners were convicted of having com- 
mitted an offence punishable under s. 160 of the 
Penal Code, and were sentenced to pay a fine of 
R25 each, or in default to be rigorously imprisoned 
for thirty days, the full term of imprisonment under 
the section. Held, by a majority of the High Court 
(Kindersley, J., dissenting), that having regard to 
the provisions of s. 309 of the Criminal Procedure 
Code (Act X of 1872), the sentence was legal. 
Reg. v. Muhammad Saib . I. L. R. 1 Mad. 277 

38. Criminal Procedure Code, 

s. S3 — Penal Code, s. 65. S. 33 of the Code of 
Criminal Procedure, 1882, does not authorize a 
Magistrate to pass a sentence in default of payment 
of fine in excess of the term prescribed by s. 65 of 
the Indian Penal Code. Reg. v. Muhammad Saib , 
1. L. R. 1 Mad. 277 , was overruled in 1881. 
Queen-Empress v. Venkatesagadu 

I. Ii. R, 10 Mad. 165 


7 Mad. Ap. 22 
— Attempt to commit suicide 

Penal Code, s. 309. A prisoner found guilty, 

under s. 309 of the Penal Code, of an attempt to 
■commit suicide, must be sentenced to some impri- 
sonment, and not merely to payment of a fine. 
Reg. v. Chanvxova . . . X Bom. 4 


Anonymous 

39. 


I. L. R. 10 Mad. 166 note 
Assault — Penal Code, ss. 65 
and 352. In a case of assault, a sentence inflicting 
a fine of R50 and awarding imprisonment for one 
month in default of payment of the fine is illegal, 
with reference to ss. 65 and 352 of t he Penal Code. 
In the matter of Jehan Buhsh . 16 W. R. Cr. 42 

40. Sentence under Bom. Act 

VII of 1867, s. 31 — Simple imprisonment. 
Imprisonment in default of payment of a fine 
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BENT EH CE — conid 

5. IMPRISONMENT — conid. 

( c ) Imprisonment in Default of Fine —contd. 

inflicted under Act (Bombay) VII of 1867, s. 31, 
ought to be simple, not rigorous. Reg. v. Bechar 
Khushal .... 5 Bom. Cr. 43 

41. — Conviction tinder Cattle 

Trespass Act (III of 185 1)— Fine and im- 
prisonment . Certain persons were convicted under 
s. 13, Act HI of 1857, and sentenced to fifteen days 
imprisonment and a fine, or in default imprisonment 
for the term of seven days. No provision was made 
in the Act for awarding imprisonment in default 
of payment of fine, but the prisoners were liable 
under the section to six months’ imprisonment and 
a fine of R 500. The High Court refused to interfere 
with the sentence passed. Anonymous 

5 Mad. Ap. 21 

But see Anonymous . . 7 Mad. Ap. 22 

42. Contempt of Court — Crimi- 


nal Procedure Code, 1861 , s . 163— Power of 
tmte. The Magistrate convicted the defendant of 
contempt of Court under s. 163 of the Code of 
Criminal Procedure, and sentenced him to pay a fine 
of RIO, or in default two days’ imprisonment. Held, 
that the Magistrate had not exceeded his powers. 
Anonymous . . . * 8 Mad. Ap. 16 


SENTENCE — con td. 

5. IMPRISONMENT — conid, 

(c) Imprisonment in Default of Fine — conid. 
imprisonment, the High Court reversed so much 
of the sentence as awarded imprisonment, as the 
trying Magistrate had under the Act no power to 
make such an order. Reg. v. Chenappa valad 
Nagappa .... 5 Bom. Cr. 44 

47. Neglect to comply with 

order for maintenance— Criminal Procedure 
Code , 1882, s. 488 — Subsequent offer to pay , effect 
of, on sentence. A sentence of imprisonment award- 
ed under s. 488 of the Code of Criminal Procedure 
for wilful neglect to comply with an order to pay 
maintenance is absolute, and the defaulter is not 
entitled to release upon payment of the arrears due. 
Biyacha v. Moidin Kutti . I, Ii. B. 8 Mad. 70 


48. 


Committing public nui- 


sance — Penal Code , s. 290. The sentence of impri- 
sonment passed in default of the payment of a fine 
inflicted under s. 290 of the Penal Code (for com- 
mitting a public nuisance) should be one of simple, 
| not rigorous, imprisonment. Reg. v. Santu bin 
; Lakhappa Kobe . . .5 Bom. Cr. 45 

40. — _ — — — Penal Code , s. 


43. 


Offence under Income Tax 


Act (IX of 1869) — Power of Magistrate. A 
Magistrate has no power under s, 25, Act IX of 1869, 
to sentence to imprisonment in default of the pay- 
ment of the fine imposed for not paying income tax. 
Queen v. Nodiar Chand Koondoo 

14 W. B. Cr. 70 


44. 


Offence under Income Tax 


Acts (IX of 1869 and XXIII of 1869)- 

General Clauses Consolidation Act (I of 1868), s. 5. i 
The Income Tax Act (Act IX of 1869, supple- J 
mented by Act XXIII of 1869) having been passed I 
subsequently to the General Clauses Act (I of j 
1868), s. 5 of the latter authorised the award of I 
imprisonment in default of payment of the fine ! 
imposed under s. 25 of the former. Reg. v. Sanga- ! 
pa bin Bashiapa . . . 7 Bom. Cr. 76 | 

45, Offences under Madras j 

Abkari Act (III of 1864), ss. 2 1, 22, 30, 32 
— Penal Code, s. 64. Prisoners were sentenced to j 
fines under ss. 21 and 22 of Madras Act III of j 
1864, and in default of payment of fine to rigorous ! 
imprisonment. Held, that, as fine in these cases was j 
the only assignable punishment, and by ss. 30, 

31 and 32 a specified procedure is laid clown for the 
levy of the penalty, s. 64 of the Penal Code had 
' ho .application. Anonymous . 6 Mad. Ap. 40 

dc"4B.‘ ^ Offence under License 

Acts (XXI of 1867/s. 15, and XXIX of 1867, 
i 'ft dfy-^Power of Magistrate . Where a Magistrate 
sentenced a person, who had neglected to take out a 
license, under Act XXI of 1867, s, 15, and Act 
" XXIX' 011867, to pay a fine of RIO, and in 
default of payment to suffer seven days’ simple 


j 290. A sentence of rigorous imprisonment in de- 
j fault of payment of fine for the offence of nuisance 
j under s. 290 of the Penal Code is legal. Queen v. 

; Yellamandu . . . I. L. B. 5 Mad. 157 

( Contra ) see Reg. v. Santu bin Lakhappa Kobe 

5 Bom. Cr. 45 

j 50. Salt Act (XVII of 1840), 

breach of — Mad . Meg. 1 of 1805. A sentence of 
; imprisonment in default of payment of a fine im- 
! posed under the provisions of Act XVII of 1840 is 
! illegal. Queen v. Amirtam 
| I. I*. B. 4 Mad. 335 

5 k ■ Substantive 

sentence-— Mad. Meg. 1 of 1805. Act XVII of 1840 
authorizes a substantive sentence of imprisonment. 
Anonymous Case . 1. 1». B. 4 Mad. 335 note 


52. 


- Offence under Balt Be ve- 


nue Act (XXXI of 1850) — Criminal Procedure 
Code, 1861, ss. 21 and 45 — Penal Code , s. 65. S. 45 
of the Criminal Procedure Code made applicable 
the provisions of s, 65 of the Penal Code not only 
to offences falling under that Code as defined in 
its 40th section, but to every case in which a 
Magistrate had jurisdiction under s. 21 of the 
Criminal Procedure Code. Imprisonment for one 
month awarded in default of payment of a fine under 
s. 3 of the Salt Revenue Act (XXXI of 1850) 
was accordingly reduced to three weeks’ simple im- 
prisonment,' ' REGl-ri VlTHOBA BIN 

, < , 5 .Bom, Cr. ; ,0l' : 

N on-payment ■, of ; taxf ~ 

" Act (Bom. 'Act' FI. 


58. 

Bombay District . , ... „ ... 

of 1873), s, 84, as amended by Bombay District 
Municipal Act (Bom. Act 11 of 1884), s. 49 — 
Penal Code (Act XLY of 1860), s. 40 and s. 64— 
Penalty, 4i Fine ” — Imprisonment in default ; of 
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SENTENCE — contd. 

5. IMPRISONMENT --contd. 

(c) Imprisonment in Default of Fine — contd. 
payment of penalty. There is no distinction between 
the word “ penalty ” as used in the Bombay District 
Municipal Act (Bombay Act VI of 1873) and the 
word “ fine ” as used in s. 64 of the Indian Penal 
Code (Act XLV of I860). Imprisonment can there- 
fore be awarded in default of any penalty inflicted 
under s. 84 of the Municipal Act as amended by 
Bombay Act II of 1884. In re Lakmia 

I. X.. R. 18 Bom. 400 

54. Excess charge and fare, 

non-payment of — Railway Act {IX of 1890), 
s. 113 — Rower of Magistrate to impose imprisonment 
in default— Fine. S. 113, sub-s. (4), of the Indian 
Railways Act (IX of 1890), which directs that, 
on failure to pay on demand excess charge and fare 
when due, the amount shall on application be re- 
covered by a Magistrate as if it were a fine, do not 
authorize the Magistrate to impose imprisonment 
in default. The excess charge and fare referred 
to in the se.‘ .on is not a fine, though it may be 
recovered as such. Queen-Empress v. Kuirapa 
I. Ii. R. 18 Bom. 440 

55 „ Penal Code (Act XLV of 

1800), ss. 40 and 04 — Madras Towns Nuisances 
Act {Mad. Act III of 1889), ss. 3 and 11 — Magis- 
trate, jurisdiction of. Where a conviction has taken 
place under the Towns Nuisances Act (Madras), 
1889, s. 8, a Magistrate has jurisdiction to impose 
a fine and also to pronounce a sentence of imprison- 
ment in default of payment of the fine. Queen- 
Empress v. Rappel . I. Ii. R. 18 Mad. 490 

56. ~ — — - — - ss. 65, 67 — Imprisonment 

in default of fine — Madras Towns Nuisances Act 
{Mad. Act III of 1889), s. 3, cl. 10. An accused 
having been convicted of an offence under s. 3, 
cl. 10, of the Towns Nuisances Act (Madras), 1889, 
and sentenced to pay a fine of R8 and in default 
of payment to undergo simple imprisonment fora 
week : — B 'eld, (i) that s. 67 of the Indian Penal 
Code refers solely to cases in which the offence is 
punishable with fine only: has no application to 
offences punishable either with imprisonment or 
with fine, but not with both; such sentences are 
governed by s. 65 of the Indian Penal Code ; and 
(ii) that the sentence of imprisonment in default 
should not exceed one-fourth of the maximum term 
of imprisonment provided for the offence. Queen- 
Empress v. Yakoob Sahib 

I. Ii. R. 22 Mad. 233 

57. — Sentence, powers of Appel- 

late Court in respect of —Magistrate, juris- 
diction of — Criminal Procedure Code, 1882, s. 423 
— Enhancement of sentence. Where a Distr'et Ma- 
gistrate acting as an Appellate Court in a Criminal 
case altered a sentence of four months’ rigorous 
imprisonment to one of three months’ rigorous 
imprisonment, but imposed a fine of RIO, or in 
default a further term of six weeks’ rigorous im- 
prisonment : — Held, that, as the latter sentence 


' SENTENCE— contd, 

5. IMPRISONMENT— co^cM. 

(c) Imprisonment in Default of Fine — concld. 

might involve an enhancement of the former, such 
sentence was in excess of the powers of the Magis- 
trate having regard to s. 423 of the Code of Crimi- 
nal Procedure. Queen-Empress v. Ishri 

I. Ii. R. 17 All. 67 

53. — — - Powers of Ap- 

pellate Court as to alteration of sentence — Altera- 
tion so as to enhance sentence— Criminal Pro- 
cedure Code , 1882, s. 423. The accused was con- 
victed of criminal breach of trust and sentenced to 
nine months’ rigorous imprisonment. On appeal, 
the conviction was upheld, but the sentence was 
altered to one of six months’ rigorous imprisonment 
and a fine of R 1,000, or, in default of payment, 
three months’ further rigorous imprisonment. The 
accused applies to the High Court in revision, 
contending that the alteration of the sentence 
amounted to an enhancement of the sentence be- 
yond the powers of the Appellate Court under s. 423 
of the Code of Criminal Procedure (Act X of 1882). 
Held, that there was no enhancement of the sen- 
tence. Queen-Empress v. Ishri, 1. L. R. 17 All. 
67, distinguished. Queen-Empress v. Chagan 
Jagannath I. Ii. R. 23 Bom. 439 

59. — Criminal Pro- 

cedure Code {Act V of 1898), s. 423 — Alteration 
of sentence on appeal — Effect of alteration — En- 
hancement of sentence. A sentence of three months’ 
imprisonment was on appeal altered by the Sessions 
Judge to one month’s imprisonment with the fine 
of R20, or in default of payment to 15 days’ rigorous 
imprisonment. This alteration of sentence was 
held not to amount to an enhancement of the 
sentence such as was contrary to the terms of s. 423 
of the Criminal Procedure Code. No general rule 
can be laid down to determine what is or is not an 
enhancement of sentence when only a portion of a 
sentence is altered to a punishment of a lesser 
decree of severity. In each case the Court has to- 
consider what is the effect of the alteration. Queen- 
Empress v. Chagan Jagannath, 1. L. R. 23 Bom . 
439, dissented from. Rakhal Raja v. Khirodb 
Pershad Dutt . . I. Ii. R. 27 Calc. 175 

60. — Under s. 388 (2) of 

the Code of Criminal Procedure, 1898, the issue of a, 
warrant for the levy by distress of the amount 
awarded as compensation is a condition precedent 
to the carrying out of the sentence of imprison- 
ment. In the matter of Byravalu Naibu ( 1902) 

I. Ii, R. 26 Mad. 127 

6. SENTENCE AFTER PREVIOUS CONVIC- 
TION. 

1 . — Renal Code, s. 75 — Receiv- 

ing stolen property acquired ’by dacoity. Where 
soon after his release on expiry of a sentence of 
seven years’ imprisonment on conviction of “ receiv- 
ing stolen property acquired by dacoity ” a person is 
I convicted of house-breaking and theft he is suffi- 
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SKETTETr CE —contd. 

6 SENTENCE AFTER PREVIOUS CONVIC- 
TION — contd. 

ciently punished by a sentence of seven years’ trans- 
portation ; a sentence of tran ?T ort fS on T ^.°Ll ture 
too severe. It is not the intention of the legislate 
that a previous conviction should so enoim ly 
enhance the heinousness of petty offence . 
matter of Shamjee Nashyo . 1 O.- Jj. * 

Previous con- 


visions of offence hPlXpenalCode came to 
. operation. Held, by the majority of the Court 
(Campbell, J., dissenting), that s. 75 of 
Code only applies to conviction of offences commit- 
ted after the code came into operatmm g 

Reg. v. Kushya bin Yesu . 4= Bom. Or. 11 
g ; _ _ Previous con - 

viction not under Penal Code. An a ® cu ® ed F5,'® 0 ," 
can only be punished under s. 75 of the Penal Code 
where the previous conviction has been under that 
Code. Budhun RtrjwAE v. Empress^ ^ r 3g2 

^ ; : Evidence of •pre- 

vious conviction. To warrant a sentence award- 
ing an additional punishment under s. 75 of the 
Penal Code, as on a second conviction, the evidence 
that there was a previous conviction against the 
accused under the Penal Code must he dear and 
nrecise. Queen v. N aimed di Sheikh alias Abbas 
Shexkh . . ... 14 w. R. Cr.7 

5 „ . — : — Amalgamation 

of sentence— Transportation. Sentence of trans- 
portation for fourteen years under s. 392 of the Pen- 
al Code annulled, as the offence for which such sen- 
tence was passed was not committed subsequently 
to any conviction ; and s. 75 had therefore been im- 
properly applied. S'emhle : That a Sessions Judge 
cannot (under s. 75 of the Penal Code or otherwise) 
by amalgamating a sentence which he is competent 
to pass upon a prisoner with a sentence under which 
such prisoner is already undergoing imprisonment, 
and commuting the latter sentence, condemn such 
prisoner to a longer period of transportation than 
he is liable to suffer for the crime of which he has 
last been convicted. Reg. v. Sakya valad ICavji 

5 Bom. Cr. 36 

6. • — 1 — Attempt to com- 

mit offence— Penal Code , Ch XXIII. S. 75 of the 
Penal Code is restricted to offences under Chs. XII 
and XVII of the Penal Code when the term of 
imprisonment a war dab le is three years 5 imprison- 
ment and upwards, and does not refer to an at- 
tempt to commit any of those offences (Oh. XXIII), 
nor "can any case be brought within it merely be- 
cause the punishment that may be given for it 
extends to three years and upwards. Queen v. 
V Kabee , * * 21 W. R. Or. 35 


7. 


Previous cm- 


motions of offence not under^Oh. XVII of Penal 

ment, under s. 75 of the Penal Code, for an 


SEHTB3X CE — contd. 

6 SENTENCE AETER PREVIOUS CONVIC- 
TION — contd. 

offence punishable under Ch. XVII, after having 
been punished with imprisonment tor the same 
offence or for an offence punishable under the same 
chapter. Queen v. Pubon . 5 W. xt. Or. BO 

g Previous offence 

under Ch. XII or Ch. XVII of the Penal Code. 
Held, that, where a person commits an offence 
punishable under Ch. XII or Ch. X\ II of_ the 
Penal Code punishable with three years imprison- 
ment, and, previously to his being convicted of such 
offence, commits another such offence punishable 
under either of such chapters, he is not subject, on 
being convicted of the second offence, to the enhan- 
ced punishment provided in s. 75 of the Penal Code. 
Empress.®. Megha . . I. L. R. 1 All. 637 

0 - Additional sen- 

tence— Sufficiency of sentence. The object of s. 75 
of the Penal Code is to provide for an additional 
sentence, not a less severe sentence, on a second con- 
viction. Recourse should not be had to .hat section 
if the punishment for the offence com .ltted is itself 
sufficient. Sheo Saras Tato ^ E ^| F ^ ale . 877 

Enhanced r > pun- 

ishment— Transportation for seven years— Impri- 
sonment. The accused having been premously 
convicted of offences punishable, under Ch. XII or 
Ch XVII of the Penal Code with imprisonment 
for a term of three years or upwards, was subse- 
quently convicted of an offence under one of those 
chapters punishable with imprisonment which may 
extend to three years and sentenced to imprison- 
ment for seven years. Held, that a sentence of im- 
prisonment for seven years was illegal. Under s. to 
of the Penal Code, the accused might be transported 
for life, but he could not be imprisoned for a longer 
period than six years. 690 

. , „ Further sentence 

after actual sentence — Penal Cede, s. 4b. Where 
a first class Subordinate Magistrate sentenced a 
prisoner to six months’ imprisonment under s. 4o7 
of the Penal Code, and finding that the prisoner was 
liable to enhanced punishment under s._ 7o of the 
Penal Code, sentenced the prisoner to six months 
further imprisonment under s. 40 of the Code of 
Criminal Procedure, the latter sentence was set 
aside by the High Court. Anonymous^ ^ g 

; £ y i ... Prisoner having 

had ‘severed previous convictions Whore the J>ri- 

wi already been several times convicted of 
similar offences, the Magistrate should have com- 

sfe&zzzrzzfz as 
Sr - -r 

Pouter of Magistrate — Counterfeiting marks on 
documents. The prisoner was convicted under a. 475 
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contd. | SEINTEIN CE — con teb 


seintein CE — ( 

6. SENTENCE AFTER PREVIOUS CON- 
VICTION — concld. 

of the Penal Code, and having been previously 
convicted of an offence punishable under Ch. XVII 
of the Code, the Magistrate sentenced him to four 
years 5 rigorous imprisonment. Held, that the Ma- 
gistrate had power to pass sentence of two years’ 
imprisonment only under s. 75, Penal Code. Ano- 
nymous .... 6 Mad. Ap. 3 

14. — Attempt to com- 

mit offence — Penal Code , Ch. XVII, s. 457 — Lurk- 
ing house-trespass. A person, having been convicted 
of an offence punishable under s. 457 (Ch. XVII) of 
the Penal Code, was subsequently guilty of an at- 
tempt to commit such an offence. Held , that the 
provisions of s. 75 of the Penal Code were not appli- 
cable to such person. Empress v. Ram Dayal 

I. Xi. R. 3 Ail. 773 

15. Conviction of 

an attempt to commit theft — Previous conviction of 
theft (Melvill, J. dissentienie). If a person who 
has been convicted of an offence punishable, under 
Ch. XII or Ch. XVII of the Penal Code, with impri- 
sonment for a term of three years or upwards, is 
convicted of an attempt to commit any such offence, 
he does not thereby become liable to the enhanced 
punishment allowed by s. 75 of the Code. Empress 
v. Nana Rahim . . I. L. B, 5 Bom. 140 

16. — and ss. 179, 511— Attempt to 

commit an offence — Enhancement of sentence for 
previous conviction — Previous conviction. A person 
who has been convicted of the offence of theft (an 
offence punishable under Ch. XVII of the Penal 
Code) does not, on being convicted of an attempt 
to commit the offence of theft, become liable to 
the enhanced punishment allowed by s. 75 of the 
Penal Code. Queen-Empress v. Sricharan Bauri 

I. L. R. 14 Calc. 357 

17. and ss. 457 and 511— 
Attempt to commit house-breaking by night after 
previous conviction. S. 75 of Act XLV of 1860 
does not apply to the case of an attempt to commit 
the offence punishable under s. 557 of the Code 
after previous convictions of offences falling within 
Ch. XII or Ch. XVII, such offence being punish- 
able under s. 511. Sh&o Saran Taio v. Empress, 
I. L. R. 9 Calc. 877 ; Empress of India v. Ram 
Dayal, !. L. R. 3 All. 778 ; Empress v. Nana Rahim , 
I. L. R. 5 Bom. 140 ; Queen- Empress y. Sricharan 
Bauri, I. L. R. 14 Calc. 357, referred to. Queen- 
Empress v. Ajudhia . I. Xj. R. 17 AIL 120 

18 # - — - — and s. 511 — Attempt to commit 
an offence after previous conviction. S. 75 of the 
Penal Code does not apply to cases which are 
^confined to s. 511 of that code. The offences 
which come under s. 511 must be punished en- 
tirely irrespective of s, 75, Queen- Empress v, 
Ajudhia, 1. L. R. 17 All. 120 , approved. Queen- 
Empress % Bharosa . X L, R. 17 All. 123 


7. SOLITARY CONFINEMENT. 

1. Duration of solitary con- 

finement. Solitary confinement must not be 
imposed for the whole term of a person’s imprison- 
ment. Under s. 74 of the Penal Code it is to 
he imposed at intervals. In the matter of Nyan 
Suk Mether . . 3 B. X. R. A. Or, 49 

2. — - — Summary trial — Criminal Pro- 

cedure Code, ss. 32 ( a ), 262. It is not illegal 
to impose solitary confinement as part of the sen- 
tence m a case tried summarily. Empress v. Annu 
Khan .... I. D. R. 6 All. 83 

8. TRANSPORTATION. 

1. Measure of punishment— 

Murder. A sentence of transportation other than 
for life is illegal in the case of a prisoner convicted 
of murder. Queen v. Bhootoo Mullick 

6 W. R. Or. 8 

2. - : , ■ _ Reasons for sen- 

tence — Criminal Procedure Code , 1861, s. 380. S. 
380 of the Code of Criminal Procedure, 1861, did 
not authorize a Sessions Judge to sentence a prisoner 
convicted of murder to anything less than trans-. 
portation for life, and it required the Judge, if he 
sentence such prisoner to transportation for life 
instead of capitally, to assign his reasons for so 
doing. Queen v. L>abee . W. R. 1864 Cr. 27 

3. — — Unpremeditated^ 

murder. Where murder is not premeditated 

transportation for life is a sufficient jranishment. 
Queen v. Ram Churn Kurmoicar 

24 W. R. Cr. 28 

4. — • Penal Code, 

ss. 307 and 394 — Attempt to murder-— Causing 

hurt in committing robbery. Neither under s. 307 
nor under s. 304 of the Penal Code can a prisoner he 
sentenced to. fourteen years’ transportation, the 
punishment awardable under those sections being 
transportation for life, or rigorous imprisonment for 
ten years, with fine. Queen v. Bhamour Doosabh 

Tf. R. Cr. 41 

; ' 5 , — — -- , - Waging war 

with Power in alliance with the Queen. The pun- 
ishment for a prisoner convicted of waging war with 
an Asiatic Power in alliance with the Queen must, 
under the Penal Code, be either transportation for 
life or imprisonment of either description which may 
extend to seven years. Where such a prisoner was 
sentenced to ten years’ transportation, the sentence 
was held to be illegal. Queen v. Keiea Singh 

3 W. R. Cr. 16 

6. Hilling a wi- 

zard. A sentence of death was commuted into one 
of transportation for life in the case of a prisoner 
who committed murder in the belief that the de- 
ceased was a wizard and the cause of his child’s ill- 
ness, and that by killing the deceased the child’s life 
might be saved. 4 Queen v. Ocram Sungba 

i8 W. R. Cr. 82 

16 y 2 
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SEHTEUCE — contd. 

8. TRANSPORT AT ION — concld. 

Queen v. Shonaullah 5W.E. Or. 44-. 

14. . ■ "■'■■■■■, ■ ' ^ — _ Commutation of 

sentence* — Imprisonment in default of payment of 
fine. S. 59 of the Penal Code does not authorise 
the substitution of transportation for the imprison- 
ment to which a Co art can sentence an offender in 
default of payment of fine. Kunhussa v. Queen 
I. L. R. 5 Mad. 28- 

25 __ — _ — Imprisonment — 

Penal Code , s. 311 — Unnatural offence. When 
an offence is punishable either with transportation 
for life or imprisonment for a term of years, if a 
sentence of transportation for a term less than life 
is awarded, such term cannot exceed the term of 
imprisonment. Queen v. Naxada 


SENTENCE — contd. 

8. TRAN SPORT AT ION — contd. 

7. Murder by way 

of retaliation. The sentence of death reduced to 
transportation for life in a case of murder committed 
rather by way of retaliation for injury than under 
the influence of any worse passion. Queen v. 
Tonoo . . " . . 8 W. B. Or. 48 

8. * RecJcless assault 

with deadly weapon. The punishment of trans- 
portation for life was inflicted instead of capital 
punishment in a case where there was no intention 
to cause death, but a reckless assault with a deadly 
weapon which inflicted an injury likely in the ordi- 
nary course of nature to cause death. Queen v. 
Khoaz Sheikh . . 5 W. R. Cr. 20 

9. - — — — Commutation of capital 

sentence — Livelihood of accident at execution. 
Where the condition of the convict rendered it likely 
that, if he were hanged, decapitation would ensue, 
the sentence of death was commuted to one for 
transportation for life. Boodhoq Jolaha v. Em- 
press 2 C. Is. R. 215 

10. Penal Code , s. 59 

Measure of punishment — Penal Code, s. 412. A 
sentence of transportation under ss. 412 and 59 
of the Penal Code cannot exceed ten years. 
Queen v. Mohanunoo Bhundary 

5 W. R. Cr. 16 

11. Measure of pun - 

ishment — False evidence and forgery. Under s. 59 
of the Penal Code, no sentence of transportation 
for a shorter period than seven years can be passed 
on any charge. Therefore where a prisoner was 
convicted on separate charges of giving false evi- 
dence in a judicial proceeding under s. 193, and of 
forgbry under s. 467, and sentenced to seven years’ 
transportation for the first offence and a further 
period of transportation for three years for the 
second offence, the second sentence was quashed as 
illegal. Queen v. Gour Chunder Roy 

8 W. R. Cr. 2 

22. . — — - ' ■ Criminal Proce- 

cedure Code , 1861. s. 59 — Power to commute punish- 
ment after sentence of imprisonment. Under s. 59 of 
the Penal Code, a Court can sentence to transport- 
ation only in a case in which the offence is punish- 
able with imprisonment for seven years or upwards. 
It may, in passing sentence for the offence, Commute 
the imprisonment to transportation, but it cannot 
commute the sentence after the sentence of impri- 
sonment has been passed. Queen v. Prem Chund 
Ousowal . „ . . W. R. 1864, Cr. 35 

13. ' -A — — — Commutation of 

sentence after amalgamating two sentences. To 
bring b. 59 of the Penal Code into operation, the 
punishment awarded on one offence alone must be 
• 3v< n years’ imprisonment, and cannot be made up 
by adding two sentences together and then com- 
muting the amalgamated period to transportation. 
Queen v. Mootkee Kora . . 2 W. R. Cr. 1 

Queen v. Tonooram * * 3 W R Or. 44 


20. Commutation of 

sentence — Powers under Act XV of 1862, s. l—~ 
Imprisonment or transportation. An officer who, in 
the exercise of the powers described in s. 1, Act XV 
of 1862, had passed a sentence of imprisonment for 
seven years, had power, under s. 59 of the Penal 
Code, to commute that sentence into one of tran- 
sportation for the like period. Jackson, J., 
dissented. Queen v. Boodhoga 

B. Ii. R. Sup. Vol. 869 : 9 W*. R. Cr. 6 

7. Commutation of 

sentence — Penal Code, ss. 376, 511 — Attempt at rape. 
A was convicted of an attempt to commit rape, and 
was sentenced by the Judge to rigorous imprison- 
ment for seven years, which he commuted, under 
s. 59 of the Penal Code, to transportation for the 
same term. Held, that, under ss. 376 and 511 of 
the Penal Code, a sentence of imprisonment for the 
offence committed could not be for a longer term 
than five years, and such sentence could not be 
commuted, under s. 59, to transportation for a 
longer term. Queen v. Meriam 

1 B. Zj. R. A. Cr. 5 : 10 W. R. Cr. 10 

18. — : — Commutation of 

sentence — Imprisonment. When the law gives the 
alternative punishments of death, transportation for 
life, or rigorous imprisonment extending to ten 
years, a sentence of fourteen years’ transportation 
is illegal. If the Judge thinks it proper to pass a 
sentence of transportation short of life, he should 
pass a sentence of imprisonment for the term fixed 
by law, and then, under s. 59, change it to tran- 
sportation for that period. Queen v. Rugtioo 

W. R. 1864, Cr. 30 

29. — Successive sentences of 

transportation-- Criminal Procedure Code , 1861, 
s. 46. A sentence of transportation for two periods, 
each of seven years, one sentence to commence after 
the expiration of the other, was not warranted by 
s. 46 of the Code of Criminal Procedure, that section 
allowing such sentences only when the penalties 
consist of imprisonment. Queen v. Kassim Ally 

11 W. R. Cr, 10 
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SENTENCE — contd. 

9. WHIPPING. 

1. Sentence giving both 

whipping and imprisonment — Power of 
Magistrate — Act Xlll of 1856, s. 27. Act XIII of 
1856, s. 27, gave a Magistrate power to award either 
imprisonment or whipping, but not both, and a 
sentence which gave both was illegal. Queen v . 
Fyzo .... Bourke O. C. 209 

2. — Person convicted of two 

or more offences under Penal Code— Impri- 
sonment and whipping. When a person is convicted 
at one time of two or more offences punishable under 
the Penal Code, the Court is empowered to sentence 
the prisoner in the one case to rigorous imprison- 
ment and in the other case to whipping under Act 
VI of 1864. Anonymous . 5 Mad. Ap. 18 

3. — Imprisonment in lieu of 

whipping — Criminal Procedure Code, s. 395 — 
Court not authorised to inflict fine in lieu of whip- 
ping. A Court has no power, under s. 395 of the 
Criminal Procedure Code, to revise its sentence of 
whipping by inflicting a fine. In cases where the 
sentence of whipping cannot be carried out, all that 
the Court can do is either to remit the whipping 
altogether or to sentence the offender, in lieu of such 
whipping or of so much of the sentence of whipping 
as was not carried out, to imprisonment, etc. The 
word “ imprisonment ” in s. 395 of the Criminal 
Procedure Code means a substantive sentence of 
imprisonment, and not imprisonment for default in 
payment of a fine. Queen-Empress v. Sheodin 

I. Ii. R. 11 All. 308 

*4. Sentence of imprisonment 

in lieu of whipping — Criminal Procedure Code, 
1882 , s. 395 — Powers of Magistrate. Where a 
prisoner who has been sentenced to whipping is 
found to be unfit to undergo such sentence, and 
such sentence is accordingly commuted to one of 
imprisonment, such substituted term of imprison- 
ment must not bring the total term to which such 
prisoner is sentenced up to a term in excess of the 
maximum which the Court passing the sentence is 
competent to inflict. Queen-Empress v. Sheodin, 
I. L. B. 11 All. 308, referred to. Queen-Empress 
v. Ram Baran Singh . I. Ii. R. 21 All. 25 

5. Ground for sentence — 

Statement of grounds in judgment. When whipping 
is imposed as a punishment, the grounds for that 
form of punishment should be set out in the judg- 
ment. Badiya v. Queen «. 1. 1*. R. 5 Mad. 158 

10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES. 

( a ) Generally. 

1. ' Rower of High Court to 

interfere with sentence. After a sentence has 
•once been passed by a competent authority, the 
High Court has no more power to interfere with it 
than a private individual, except upon appeal, or 
on a reference, or by way of revision, as provided 


SENTENCE — contd 

10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
contd. 

{a) Generally —con eld. 

by the Code of Criminal Procedure. Queen v* 


Puban . . . . 7 W. R. Cr. 1 

2. Consolidation by High 


Court of sentences passed by lower Court 
— Separate sentence, illegality of. When the circum- 
stances of the case justify, the High Court may 
substitute one aggregate or consolidated sentence 
for separate sentences passed by the Court below 
sufficient to meet the offence of which the accused 
has been convicted. Hridoy Mondal v. Jaga- 
nanda Das . . . 4 C. W. N. 245 

(6) Enhancement. 

3. — Power to enhance — Crimi- 

nal Procedure Code, 1861, s. 419 — Sessions Judge. 
A Sessions Judge had, under s. 419 of the Criminal 
Procedure Code, 1861, no authority to enhance a 
sentence on appeal. Queen v. Buloram Doss 

4 W. R. Cr. 20 

4. — Acquittal by Ses- 

sions Judge and Assessors. Where a Sessions 
Judge and assessors acquit in a case of murder, but 
And the prisoner guilty of a minor charge, the Ap- 
pellate Court has no power to interfere to enhance 
the punishment awarded. In the matter of 
Toyab Shaikh . . 1 Xnd. Jur. N. S. 58 

5. > Appellate Court 

— Criminal Procedure Code, 1872 , s. 280. S. 280 
of the Code of Criminal Procedure, 1872, authorized 
an Appellate Court, subject to the proviso in the 
final sentence, to enhance any punishment that had 
been awarded. Anonymous I. I». R. 1 Mad. 54 

6. — * Criminal Pro- 

cedure Code, 1872, s. 18 — “ Modify.” The word 
‘‘modify” in s. 18, cl. 2, of the Code of Criminal 
Procedure did not include the power to enhance 
a sentence : consequently where an Assistant Ses- 
sions Judge passed a sentence of more than three 
years 5 imprisonment, the Sessions Judge could not 
enhance it. Impebatrix v. Rama Prema 

1. 1*. R. 4 Bom 239 

7. Criminal Pro- 

cedure Code , 1872, s. 280— -Enhancement without 
notice. Where a District Magistrate on appeal 
made an order under the Gode of Criminal Proce- 
dure, s. 280, enhancing the sentence appealed from, 
without having served notice on the appellant, the 
order of enhancement was quashed as illegal. Queen 
v. Hekmut Ali . . . 24 W. R. Or. 72 

8. Exercise of power — Crimi- 
nal Procedure Code, 1872, s. 280. Circumstances 
under which the High. Court would, on appeal by 
the prisoner, enhance the punishment under s. 280, 
Act X of 1872. Queen v. Sqefiruddi Pal war 

13 B. X,. R. Ap. 23 : 22 W. R. Cr. 5 

9. — Criminal Pro- 

cedure Code, 1872, s. 280 (1861—69, s. 119). The 



Overruling Queen v. Ramdhone Mundul 

4¥, R. Cr. 15 

16. Criminal Pro- 

cedure Code, 1861 , 5 . 405. The High Court (like 
the Sessions Judge) could not, under s. 445, Criminal 
Procedure Code, 1861, nullify the verdict of a jury 
by interfering to lessen the punishment. S. 405- 
referred to cases where the offence was proved, but 
where the punishment inflicted was held to be too 
severe, and not to cases where the conviction itself 
was considered improper. Queen v. Bissona^h 
Hitter . . . . 6 W. E. Cr. 6 

17. Exercise of powers— Case 

submitted for consideration of Government . If 
there are circumstances which render expedient or 
advisable a mitigation of the sentence required by 
the law to be passed in cases of murder, the Judge 
may record these circumstances and submit them 
for the consideration of the Government, and the 
Government might, under s. 54, Criminal Procedure 
Code, 1861, act as to it seems proper. Queen v. 
Dabee . . . . W. R. 1864 Cr. 27 


11. * Criminal Pro- 

cedure Code , 1872 , s . 280 — Alteration of conviction 
from culpable homicide to murder. Under s. 280 of 
the Code of Criminal Procedure, the High Court 
altered the conviction in this case from culpable 
homicide into one for murder, and enhanced the 
sentence accordingly. Queen v. Roheem 

.■ 21 W. B. Cr. 39 

12. — - — — Enhancement 

of sentence on persons not appealing. Five persons 
were convicted of mischief ; one prisoner appealed. 
Notice to attend the hearing of the appeal was sent 
to all five prisoners, of whom only three attended. 
The Head Assistant Magistrate, however, enhanced 
the sentence passed on all. Held, that the enhanced 
sentence passed on the prisoners who did not appear 
and who did not appeal must be annulled. Anony- 
mous , . . . . 8 Mad. Ap. 8 

13. ■ Enhancement of 

sentence on appeal — Appellate Court. Where the 
Magistrate convicted the accused of two distinct 
offences and passed only a single sentence for both 
and the Appellate Court acquiting the accused of 
one of the offences maintained the sentence in its 
entirety : Held, that this amounted to an enhance- 
ment of the sentence passed for the offence, the 
conviction for which alone was maintained. 
Paramasiva Pjllai v . Emperor (1906) 

I. X,. B. 30 Mad. 48 

14. Criminal Proce- 

dure Code, s. 423 — Sentence, enhancement of — No 
enhancement when aggregate period of imprison- 
ment reduced, although fine imposed in addition. 
Where the aggregate period of imprisonment 
awarded on appeal is to any extent less than the 

■ of the original sentence, the fact that a 
; imposed by the Appellate Court is no en- 
hancement of the sentence within the meaning of 
s- 423 of the Code of Criminal Procedure. Where 


(d) Reversal. 

IS. —— — “Reverse,” meaning of— 

Criminal Procedure Code (Act XXV of 1861), ss, 
419, 426. The word “reverse ” in ss. 419 and 426, 
Code of Criminal Procedure (Act XXV of 1861), 
ss. 280 and 283 of Act X of 1872, meant to make 
void, to set aside, or annul, and not merely to 
change or turn into the contrary. Queen v. 
ElahiBax 

B. I,. B. Sup. Vol. 459 : 5¥.R, Or. 80 

19 , — Power to reverse sentence 

— Criminal Procedure Code ( Act XXV of 1861), 
s. 426. A was charged with the offence of volun- 
tarily causing hurt to C, and B was charged with the 
same offence, and also with the offence of abetting 
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SECTION 033 — contd. 

10. POWER OE HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
contd. 

(b) Enhancement — contd. 

High Court on appeal, being of opinion that the 
case was one where no circumstances of mitigation 
were set forth, and where, without any sufficient 
reason, the Judge had awarded a punishment which 
in ordinary cases would be quite inadequate enhan- 
ced the punishment under s. 280, Act X of 1872. 
Queen v. Goojree Panday 

11 B. X.. B. Ap. 3 : 20 W. B. Cr. 21 


Enhancement of 


sentence on appeal — Criminal Procedure Code ( Act 
X of 1882), ss. 423 , 439. A head constable was 
convicted under s. 330 of the Penal Code, and at a 
trial before a Sessions Judge sentenced to four 
months’ simple imprisonment. The prisoner ap- 
pealed. The High Court, in dismissing the appeal, 
directed, as a Court of Revision, that the sentence 
passed should be enhanced. Mether Ali v. Queen- 
Empress . . . I. Xi. B. 11 Calc. 530 


SENTENCE— contd. 

10. POWER OE HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
contd. 


(b) Enhancement — concld. 

the Appellate Court reduced a sentence of one 
month’s imprisonment to five days but imposed 
in addition a fine with two weeks’ imprisonment in 
default : Held, that the sentence of the Appellate 
Court was not illegal. Bhakthavatsalu Naidu 
v. Emperor (1906) . I. Xi. R. 30 Mad. 103 


(c) Mitigation. 


15 . — , — Power to mitigate sentence 

— Criminal Procedure Code ( Act XXV of 1861), 
ss. 405 and, 428. The High Court could, under ss. 
405 and 428 of the Criminal Procedure Code, miti- 
gate a sentence passed by a Magistrate and confirm- 
ed or altered on appeal by the Sessions Judge, 
on the ground that the sentence was excessive. 
In the matter of the petition of Bissumbhur Shaha 
B. Jj. B. Sup. Vol. 484 :6¥E. Cr. 7 
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SENTENCE— condcl 

10. POWER OF HIGH COURT AND APPEL- 
LATE COURTS AS TO SENTENCES— 
c oncld. 

(d) Reversal — concld . 

A. The Magistrate found A guilty of ^ the 
offence, and sentenced him to three months’ rigor- 
ous imprisonment. The Magistrate also found B 
guilty of abetment of the offence of voluntarily 
causing hurt to C, and sentenced him to one month’s 
rigorous imprisonment and a fine. On appeal, the 
Sessions Judge held that there was no evidence to 
convict A , and he accordingly released the prisoner. 
The appeal of B, however, was rejected, on the 
ground that the evidence, though it did not prove 
him guilty of abetment, proved him guilty of volun- 
tarily causing hurt ; and therefore, under s. 426 of 
the Code of Criminal Procedure, the sentence could 
not be reversed. No “ error or defect either in the 
charge or in the proceedings on trial ” was alleged. 
Held (by Mitter, J.), that s. 426 of the Code of 
Criminal Procedure did not apply. Queen v. Ma- 
hendranath Chatterjee . 5 R. Xj. R. Ap. 39 

s.c. Gour Mohun Ghose v . Mohindro Nath 
Chatterjee ... 3.3 W. R. Cr. 78 

20. * Reversal of con - 

viclion — Reception of evidence inadmissible — Cri- 
minal Procedure Code , 1872 , <s. 280. If in a case 
tried by a jury the High Court finds that inadmis- 
sible evidence has been received, but that, after 
setting it aside, there is other evidence on the record 
on which the jury may find a verdict of guilty, the 
High Court may reverse the conviction and sentence 
and order a new trial (s. 280 of the Code of Criminal 
Procedure). Reg. v. Amrita Govinda 

10 Bom. 497 

11. FORFEITURE OF PROPERTY. 

. Penal Code ( Act XLV 

of 1860) s. 62 — Criminal breach of trust — Sentence . 
Held, that the special sentence provided for by 
s. 62 of the Indian Penal Code is a sentence 
which should only be inflicted in rare cases — those 
in which crimes of an atrocious nature are exposed 
or in which offences have been committed under 
aggravated circumstances. Queen v. Mahomed 
AJchir , 12 W. R. Cr. 17, followed. Emperor v. 
Ambit Lal (1906) . . I. 3j. R. 29 All. 25 

SEPARATE ACQUISITION. 

See Hindu Law — Joint Family— 

Presumption and Onus op Proof as 
to Joint Family ; 

Nature of, and Interest in Proper- 
ty — Acquired Property. 

See Self-acquired Property. 

See Self-Acquisition. 

SEPARATE CHARGES. 

See Joinder of Charges. 


SEPARATE OFFENCES. 

conviction for— 

See Appeal in Criminal Case — Practice 
and Procedure. 

I. L. R. SO Calc. 288 

See Revision — Criminal Cases — Sen- 
tences . B. Ii. R. Sup. Vol. 488 

See Sentence — Cumulative Sentences. 

See Stolen Property, Offences relat- 
ing to . .1. I*. R. I All. 379 

trial of — 

See Joinder of Charges. 

SEPARATE PROPERTY. 

See Separate Acquisition. 

See Hindu Law — Joint Family — Nature 
of, and Interest in, Property — 
Acquired Property. 

See Husband and Wife. 

See Succession Act, s. 4. 

13 B. Is. R. 383 

SEPARATE SUIT. 

See Suit. 

See Transfer of Property Act (IV of 
1882), s. 82 . I. Ij. R. 34 Calc. 13 

SEPARATION IN ESTATE. 

See Hindu Law . I. I», R. 36 Calc. 481 
SEQUESTRATION. 

1. Writ of sequestration — Con- 

tempt of decree or order of Court — Rule of Bombay 
Supreme Court, 389 — “ Forthwith ” The process 
of sequestration for contempt of a decree or order of 
Court, as it existed in the late Supreme Court, will, 
in a proper case, issue out of the High Court The 
object of rule 389 of the Supreme Court Rules, 
which required a party who wished to enforce an 
order by sequestration to indorse upon the copy of 
the order served upon his opponent a memorandum 
to the effect that in default of performance of the 
order he would be liable to be arrested and to have 
his estate sequestered, was to enable the party mak- 
ing such endorsement to apply ex parte for the writ. 
In the absence of such a memorandum indorsed 
upon the copy order, a party desirous of enforcing 
an order by sequestration must give proper notice 
to his opponent of his intention to apply for the writ. 
An order commanding an act to be done “ forth- 
with ” is sufficiently in conformity with the rule 
that requires the time within which an act ordered 
to be done is to be performed to be specified in the 
order. Harivallabhbas Kalliandas v. Utam- 
chand Manikchand . 8 Bom. O. C. 135 

2. — Property out of 

jurisdiction of High Court-Power of High Court. 
The High Court will assert its jurisdiction for the 
purpose of preventing a writ of sequestration issued 
by it from becoming a mere form, and under proper 
circumstances will operate in personam where the 
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— — — Lands — Resumption. The 

combination of an interest in land and an obligation 


as to service may fall under three heads, viz. : (i) 
there may be a grant of land burdened with service ; 
(ii) there may be a grant in consideration of past and 
future service ; and (hi) there may be the grant of an 
office the services attached to which are remu- 
nerated by an interest in land, in either of the 
first two classes of grants it may be made a condition 
that the interest in the land should cease when the 
services are no longer required, but in the absence 
of a provision to that effect lands held under those 
grants are not resumable at will. Where a plaint- 
iff inamdar asserts that he has a right to resume, 
he has to establish that the combination in suc^i as 
permits of resumption, and where there has been 
long and undisturbed possession enjoyed by the 
defendant and his predecessors, it will require strong 
evidence on plaintiff’s part to make out his case. 
Lakhamgavda v. Keshav Annajx (1901) 

I. L. B. 28 Bom, 805 


See Attachment — Subjects op Attach- 
ment — E XPE CTANCY. 

I. Xj. R. 28 Calc. 488 

1. — Creation of service tenure ~ 

Long possession— Presumption — Chakeran lands — 
Ohowhidari duties — Onus probandi. Long posses- 
sion of lands as chowlddari chakeran affords ground 
for the presumption that the lands were set apart as 
such as the decennial settlement. The onus of proof 
that the lands were the private lands of the zamin- 
dar, not set apart at the decennial settlement as 
chowkidari chakeran, is on the zamindar. Mook- 
TAKESHEE DeBIA ChOWDHRAIN V. COLLECTOR OF 
Moorshedabad . . . * 4'W,: 80:- 

2, — Performance of services — 

Nature of grant A grant to a man and his heirs 
on condition of performing service does not in gene- 
ral mean that the service is to be personally perform- 
ed by the grantee or his heirs, but that the grantee 
is to be responsible for its performance. Shib Lall 
Singh ■ v . , 


See Process. 


DIGEST OE CASES. 


SEQUESTRATION— conoid. 
property sought to be sequestered is outside its 
jurisdiction. Harivallabhdas Kalliandas v. 
Utamchand Manikchand. In re Gopalrav 
Myral . . .8 Bom, O. C. 238 

SERVANT, 

See Limitation Act, 1877, Sch. II, Art. 

7 (1S59, s. I, CL. 2). 

See Master and Servant. 

See Pubilc Servant. 

__ custody of— 

See Arms Act, 1878, s. 19. 

1. 1.. R. 20 Calc. 444 
I. L. R. 16 AIL 276 

See Contract Act, s. 178. 

I. L. B. 4 Calc. 497 


dome stic- 


ks Act XIII op 1859. 

2 B. X,. B. A. Or. 32 

See Will— Construction. 

8 B. L. B. 244 
9 B. Xj. B. Ap. 4 

liability of— 

See Bengal Excise Act, VII op 1878, 

ss. 53, 59 . .11 C. L. B. 416 

I. Ii. R. 6 Calc. 20 7 
I.L.R. 9 Calc.84' 
I. B. B. 17 Calc. 567 
I. B. B. 29 Gale. 496 ; 606 

See Bombay Abkmri Act, 1876, s. 45. 

1. 1.. B. 15 Bom. 45 

— possession by, of gun— 

See Arms Act, s. 19 (/). 

13 C. W. N. 124 


SERVICE OE SALE PROCLAMATION. 

See Civil Procedure Code (Act XIV op 
1882), s. 311 . , 12 C. W. N. 757 

SERVICE OE SUMMONS. 

See Summons. 

SERVICE TENURE. 

See Bengal Cess Act, 1871, s. 3. 

7 C. L. R. 373 

See Bombay Revenue Jurisdiction Act, 

s. 4 . . I. L. R. 18 Bom. 319 

See Ghatwali Tenure. 

See Grant— Construction of Grants. 

4 Bom. A. C. 1 
I. L. B. 9 Bom. 561 
I. L. B. 15 Bom. 222 
L. B. 18 I. A. 22 
I. L. B. 10 Mad. 1 

See Hereditary Offices Act. 

I. L. B. 19 Bom. 250 
I. L. B. 20 Bom. 423 

See Landlord and Tenant. 

I. L. K. 33 Calc. 339 

See Lease . I. L. B. 32 Gale. 243 

See Limitation Act, 1877, Sch. II, Art. 
130 (1871, Art. 130) 

I. L. B. 1 Bom. 586 

See Occupancy Right 8 C. W. N. 860 

See Right op Occupancy — Acquisition 
of Right — Subjects op Acquisition. 

I. L. B. 4 Cale. 67 

See Transfer op Property Act, s. 106. 

8 C. W. N. 904 

entry in ehoukidari register — 

See Evidence Act, s. 32 ( 2 ). 

13 C. W, N. 71 

ghatwali tenure — 
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SERVICE TENURE -contd. 

S, ~ Deshmukh, services of — 

Hereditary offices — Bom. Act XI of 1842 , s . 2. By 
s. 2 of Act XI of 1843 hereditary officers are bound 
to “ render the usual services of their respective 
offices as far as the same may be required by the 
Collector or other officer under whose control they 
may be placed by usage or the orders of Govern- 
ment.” Semhle : That the “usual services” of a 
■dcshmukh consist in making himself thoroughly 
•acquainted with all circumstances affecting the land 
revenue in his district, and in communicating such 
information to the Mamlatdar or mohalkari ; and 
that the deshmukh is bound to perform or get per- 
formed so much writing business as is necessary for 
the above purposes, and no more. But if by reason 
of the sub-division of the talukhs his duties in that 
respect are increased, he is bound either personally 
to perform such increased duties or to provide a 
karkun or karkuns to perform them for him. Ran- 
goba Naik v. Collector of Ratnagiri 

8 Bom. A. C. 107 

4. Right of female to inherit 

service tenure. The law in the Bombay Presi- 
dency recognises the right of females to hold majum- 
•dari vatans, males being appointed by them to per- 
form the service. Government of Bombay v. 
Damodhar Parmanandas . 5 Bom. A. C. 202 

5. — — Hereditary Offices 

Act (Bom. Act XI of 184.3) — Right of females 
to inherit. Since the passing of Act XI of 1843 a 
female can inherit a majumdari vatan. The Col- 
lector can assign the whole proceeds of a vatan to 
the officiating person who is entitled to retain such 
proceeds as his remuneration. Bax Stjraj v. Gov- 
ernment of Bombay. Baptjbhai Khushaldas 
v. Bap Stjraj . . . 8 Bom. A. C. 83 

6. * Right to officiate in propor- 

tion to shares held in vatan — Discretion of 
Collector • — Act XI of 1843. The plaintiff had two 
shares, and the defendant one, in a patilki vatan. 
In an action brought by the plaintiff to establish his 
right to officiate twice as often as the defendant : — 
Held, that the plaintiff was not necessarily entitled 
to such right, though the fact of his holding two 
shares in the vatan might be a reason for the Col- 
lector to exercise his discretion under Act XI of 1843 
(when it was in force) in favour of the plaintiff by 
.assigning to him a longer period of management 
than to the defendant, in the event of two sharers 
not agreeing as to the person to officiate. Bhavani 
Sadashiv v. Bhavani Manaji . 12 Bom. 232 

7. — Power of a vatandar to create 

a perpetual mutalik — Exclusion of successors 
from entire management of vatan — Kararpatra 
grant , construction of — Vatan — Banad, construc- 
tion of. The creation of a perpetual mutalik, with 
a certain share of the vatan as vritti on account of 
mutaliki, is within the powers of a holder of the 
vatan for the time being, more especially when it is 
done for good and valuable consideration passing to 
the vatan. But it is not competent to him to ex- 
clude his successors from the entire management of 
the vatan. In 1825 the ancestor of the plaintiff who 


SERVICE TEN URE — contd. 

was a desai and the last proprietor of the deshgati 
vatan of Tegur, granted to the ancestor of the de- 
fendants a kararpatra whereby, in cosideration of 
the services the latter was to render to the former in 
recovering the vatan, the defendants’ ancestor was 
to enjoy one-third of the vatan as vatani mutalik 
from generation to generation. Subsequently the 
plaintiff’s ancestor granted to the defendants’ ances- 
tor a sanad which referred to the kararpatra already 
executed, and vested the entire management of the 
vatan in the defendants’ ancestor from generation to 
generation after the said vatan was recovered. After 
protracted legal proceedings, in which the defend- 
ants’ ancestor assisted the plaintiff’s great-grand- 
father, the vatan was recovered in 1839. In 1846 the 
defendants’ ancestor actually entered into the man- 
agement and continued to manage till 1S50, in which 
year Government put the vatan under attachment. 
From 1850 to 1864 he remained out of possession 
in consequence of the attachment. In 1864 Gov- 
ernment removed the attachment and restored the 
vatan to the plaintiff’s father. On being asked by 
the Collector to appoint some one to take possession 
and management of the vatan, the plaintiff’s father 
wrote a reply on the 15th July 1865 that he had 
appointed the defendants’ father to manage it, and 
the defendants’ father continued to manage it till 
his death in 1880. On his death, a fresh" mookh- 
tearnama was executed to the defendants 1 and 4 
by the mother of the plaintiff, who was then a minor. 
Under that mukhtearnama, the defendants manag- 
ed the vatan till 1882, in which year the plaintiff, 
having attained his majority, wished to manage it 
himself, but was opposed by the defendants. The 
services in connection with the vatan had ceased in 
1864. The plaintiff therefore brought the present 
suit in 1884 to recover the vatan, with mesne pro- 
fits. The defendants set up the kararpatra and the 
sanad by which they contended they had acquired 
the hereditary right to keep the whole vatan in their 
possession and management and to take one-third 
of the income derived from the same. The plaintiff 
impeached these documents as forgeries, and con- 
tended that in any case they were not binding on 
him, as it was not competent to his ancestor to make 
a permanent alienation of the vatan or its manage- 
ment beyond his lifetime. The Court of first ins- 
tance awarded the plaintiff’s claim. On appeal by 
the defendants to the High Court : — Held, reversing 
the decree of the lower Court, that the rights of the 
defendants under the kararpatra were in force and 
binding on the plaintiff notwithstanding that the 
services incidental to the vatan had ceased. That 
document had been executed not merely to create 
a permanent office for the services of which a certain 
share in the vatan was allotted as remuneration, 
but it proceeded on the special service to be ren- 
dered to the family of the grantor by the recovery 
of the vatan itself. In other words, the perform- 
ance of the service as mutalik was not the entire 
consideration or motive for the grant, nor did it 
expressly provide for the grant ceasing when the 
services should be no longer required. Held , also, 
that the sanad purported to exclude the grantor’s 
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Alienability of lands when services are abolished — * 
Bom. Act II of 1865 — Bom. Act VII of 1863 . 
Held, (i) that in the absence of fraud and collusion, 
adverse possession for twelve years during the life- 
time of one holder of service vatan lands is a bar 
to succeeding holders, (ii) In the absence of fraud 
and collusion, judgment against one holder of ser- 
vice vatan lands is res judicata as regards a succed - 
ing holder, (iii) Such lands -become alienable when 
the services are abolished, except in cases where 
there is a concurrent family custom operating simi- 
larly to keep the vatan estate together. Such a 
custom may continue and may singly bind the hands 
of the successive holders of the property after the 
former restriction has failed or been removed- The 
abolition of the public duty does not alter the nature 
of the estate. If the family custom forbids aliena- 
tion beyond the lifetime of the alienor, the custom 
will operate equally after the patrimony has ceased 
to be a vatan, as before. Where, however, such a 
concurrent custom does not affect an estate, then 
when it is freed from its connection with the public 
office the reason arising from that connection for the 
preservation of the estate necessarily fails, and the 
lands become subject to the ordinary law of descent 
and disposal. Per West, J. — (i) Lands with res- 
pect to which a summary settlement under Bombay 
Acts II and VII of 1863has been effected are wholly 
exempt from official obligation, (ii) Where service 
lands, or what were deemed service lands have been 
aliened, and at a later period the service has been, 
disclaimed or abolished, this subsequent abolition 
or discharge renders the title of the alienee in posses- 
sion undisputable by the alienor’s heirs, assuming 
that there is no special family custom operating 
apart from the law which preserves service lands 
for the intended uses. The alienation is, of course , 
subject to the terms on which family property can 
usually be alienated- Radhabai v. Anahtrav 
Bhagvant Desfande . I. D. R. 9 Bom. 198 

Sec Vasanji Haribhai v. Lalltj Akhit 

I. Xi, B. 9 Bom. 285' 

14. Liability to sale 

in execution of decree — Police jaghir — Public ser- 
vices. A service tenure can be sold in execution of 
a decree for arrears of its own rent, provided that 
the service due from the holder be of a private kind 
and personal to the plaintiff, but not where the ser - 
vice is of a public kind, as in the case of a police 
jaghir. Nilmonee Singh Deo v. Kashee Mah- 
toon , . . . . 25 W. B, 20B 

15. : — .. — _ — Yatan~~~Mort- 

gage of vatan -property — Adverse possession — 
Limitation — Succession to vatan — Entry of vatan in 
name of trespasser — Effect of Gordon Settlement 
effected with trespasser — Bight of redemption. B 
D died in 1847, leaving his two widows, K and B. 
The plaintiff P was bom to B in 1848, i.e ., the year 
after B D’s death. B D’s vatan had been attach-’ 
ed by Government in 1844, but in 1848 or 1849 
Government restored a small portion of it, enter- 
ing it in the name of K and refusing to recognize 
the infant P. In 1865 the Government restored 


Vallinayakkt Ammal . . 1 Mad. 465 

See Vissappa v. Ramajogi 2 Mad. 341 

12. • Interest of one of 

co-parceners in service tenure — Nature of interest — 
Act XI of 1843. Held, that the interest enjoyed by 
one of a body of co-parceners in possession of land 
attached by way of emolument to an hereditary 
office cannot be bequeathed to one or more of the 
other co-parceners, as the estate held by each sharer 
is only a life interest, subject to the right of the 
Collector, under Act XI of 1S43, to assign a fit remu- 
neration from the rent and profits for the mainte- 
nance- of the person appointed to conduct the duties 
of the office. Bhimappa v. Mariappa 

3 Bom. A. C. 128 

Adverse posses- 
sion against one holder how far a bar against a 
succeeding holder--' Judgment against one holder 
hoiv far or judicata against succeeding holder — 
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SERVICE TENURE— coma. 

the rest of the vatan, again acknowledging K 
as the holder, the agreement with her being under 
“the Gordon Settlement.” In 1865 K mortgaged 
two villages (part of the vatan) to one S (father of 
the defendants), who was the vatani karknn, for 
R9,900, which had been advanced by him to K , 
while the vatan was under sequestration. Posses- 
sion was given to S, and the village officers were 
directed to pay him the revenues. Subsequently 
K repented of her bargain, and directed the village 
officers not to pay the revenues to S. He accord- 
ingly brought a suit against her for the revenues of 
1869-70, and obtained a decree, in execution of 
which he sold the villages and bought them at the 
sale. In 1878, however, the Collector cancelled the 
sale under the Vatan Act (Bombay Act III of 1874). 
In 1873 S obtained a further decree against K for 
the revenue of two years (1870 — 72) and for pos- 
session as mortgagee. He got possession through 
the Court in 1 875, K and P, who had been on good 
terms, quarrelled, and on the 16th March 1872 K 
adopted one B as a son to her deceased husband 
B D. In December 1872 P sued K and B, praying 
that he might be declared the son of B D, and that 
the adoption of B might be cancelled. In 1879 the 
High Court held that P was the legitimate son of 
B D , and that P’s adoption was invalid. The legi- 
timacy of P being thus established, the Collector, 
in 1878, entered the vatan in his name. At that 
time and until 1880, P and S were on friendly terms, 
the two having joint possession of the mortgaged 
villages, P being subsequently to October 1878 the 
recognised occupant, and S taking some, if not all, 
of the revenues of the two villages. In 1 880 S died , 
and his sons, the defendants, quarrelled with P, 
who in 1881 obtained an order from the Collector 
directing the village officers to pay the revenues of 
the two villages fco him, and not to the defendants. 
This order was subsequently set aside, and there- 
upon P in August 1 887 filed the present suit to have 
the mortgage executed by A to $ on the 15th Sep- 
tember 1865 declared null and void and to recover 
possession of the two villages. In the alternative, 
he prayed for redemption of the mortgage. The 
defendants pleaded, inter alia , that the villages were 
not vatan ; that they were entitled to the villages 
by reason of adverse possession ; that the suit was 
barred by limitation ; and that the plaintiff was 
estopped from disputing the mortgage, etc. Held 
(i), on the evidence, that the property in question 
was part of a dasai vatan, and as such was held 
on service tenure, (ii) That the property in ques- 
tion was subject to the rule which was in force in 
1865, when the mortgage to S was executed, viz., 
that alienation by way of mortgage of any 
portion of vatan property had no force beyond the 
life of the vatandar who mortgages it. (iii) That 
the plaintiff having been declared to be the legitim 
mate son of B D, he was from the date of his 
birth in 1848 the rightful vatandar, and K, unless 
she was manager acting on his behalf, was a tres- 
passer. The fact that Government had entered 
the vatan in her name, and that the “ Gordon 
Settlement” was effected with her, would no 
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make her vatandar as long as B D’s son (the 
plaintiff) was alive, (iv) That if K was a mere 
trespasser, then the plaintiff’s right to recover 
the lands free from incumbrance, on the ground 
that he was the vatandar, had been lost by limita- 
tion, and the property had become K's, by adverse 
possession. The plaintiff, however, as her step-son, 
was her heir. The mortgage was proved and was 
binding on him as heir, and as such he had a right 
to redeem it. Swamirao v. Padapa bixs Bhujats- 
grav . . . . I. 2j. R. 18 Bom. 22 

16. Vatan service 

land, alienation of — Gordon Settlement in the 
Southern Maratha Country — Effect of the appli- 
cation of, to service vatan— -Alienability of such 
vatan where services have been dispensed vjith — • 
Vata'ndars ( Bombay ) Act III of 1874 — Bom. Reg. 
XVI of 1827 — Bom. Acts II and VII of 1863 . 

R and his sons were members of an undivided 
family. In execution of certain money-decrees 
passed against R, the lands in dispute were sold 
to various persons from whom they were after- 
wards bought by the defendant. In 1875 R died, 
and in 1887 his sons and grandson filed this’ suit 
against the defendant to recover the lands. They 
alleged that the lands were service vatan lands and 
inalienable, and that the execution -sales affected 
nothing except R’s life-interest, and that on iTs 
death they (the plaintiffs) became entitled. They 
also contended that, even if the Court should 
find that the lands were not service vatan lands, they 
were at all events ancestral property, and that the 
plaintiff’s interests therein were not affected by exe- 
cution-sales under decrees to which they were not 
parties. Held, on the evidence affirming the judg- 
ment of the Court below, that, with the exception 
of two fields, none of the lands in question were 
service vatan lands. Held, further, that the two 
fields which were so excepted, and which had been 
the subject of a “ Gordon Settlement ” in 1864, re- 
mained inalienable vatan lands, although the ser- 
vices in respect of them had been dispensed with. 
The settlements made under Bombay Acts II and 
VII of 1863 made the lands thenceforth transferable 
as the property of the holder. Radhabai v. Anant- 
rav, I. L. R., 9 Bom. 215. What is termed a 

“ Gordon Settlement ’’ was an arrangement, entered 

into in 1864 by a Committee, of which Mr. Gordon 
as Collector, was Chairman, acting on behalf of Gov- 
ernment, with the vatandars in the Southern Mara- 
tha Country, by which the Government relieved 
certain vatandars in perpetuity from liability to 
perform the services attached to their offices in 
consideration of a judi or quit-rent charged upon 
the vatan lands. These settlements were given 
binding legal effect by els. 2 and 3 of si.- 15 of Bom- 
bay Act III of 1874. At the time when these 
settlements were made, lands were alienable by 
Bombay Regulation XVI of 1827 (as construed by 
the Courts) beyond the life of the actual incumbent, 
and the Gordon Settlement of 1864 (unless where 
it was otherwise specially provided by a particular 
settlement) was not intended by either party to 
those settlements to convert the vatan lands into 
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SERVICE TENURE —contd. 
the private property of the vatandar with the 
necessary incident of alienability, but to leave them 
attached to the hereditary offices, which although 
freed from the performance of services, remained 
intact, as shown by the definition of hereditary office 
in the declaratory Act III of 1874. Appaji Bapttji 
v. Kesha v Shamrav. Keshav Shamrav v. Appaji 
Bapijji . . . . I. B. R. 15 Bom. 13 


17 , — Cessation of services — Land 

held on quit-nut — Waiver of performance— Lapse 
of tenure. As an ordinary rule, if land is given on a 
quit-rent, or no rent at all, in consideration of ser- 
vice to be performed, the tenure would lapse when 
those services ceased. Quaere : When no service 
has been required or performed for a long series 
•of years, and the tenure has been allowed to be held 
at a quit-rent, or no rent at all, whether there has 
not been such a waiver of service as puts it out of 
the power of the grantor to resume the tenure, sim- 
ply on the ground that he has now no need of the 
service for which the tenure was originally created ? 
Quaere : Whether, when land is given at a quit-rent 
on condition that the grantee shall aid the grantor 
in repelling the attacks of his enemies or for any 
other particular purpose, while the grantee is will- 
ing to render those services, the grantor can put an 
end to the contract by saying that he has no enemies 
to repel, and therefore no need of the grantee’s 
further services ? Nilmoney Singh Deo v. Sheo 
Tewary .... W.R. 1884, 324 


19. Impartible vatan 

— Discontinuance of services. Discontinuance of 
services attached to an impartible vatan does not 
alter the nature of the estate and make it partible. 
Bamrao Trimbak v. Yeshvantrao Madhavrao 
I. L. R. 10 Bom. 327 


20. Commutation of 

services — Desaigiri allowance — Eight to hold as 
personal gratuity — Amin sukhdi — Suit to establish 
right to amin sukhdi. The parties, who were desais 
•of Mahudha, in addition to their “ desaigiri ” allow- 
ance enjoyed an allowance called “ amin sukhdi.” 
In 1847 the plaintiff sued the defendant’s father 
and the Collector of Kaira for a share of the allow- 
ance ; but as the whole of it had been reserved by 
the Collector to the defendant’s father as the offi- 
ciating desai, the suit was rejected under Act XI of 
1843. In 1866 an arrangement was come to, under 
which a sum of R40-2-0 was to be annually avail- 
able over and above the remuneration of the offi- 
ciate. On the 9th of July 1867 the defendant re- 
ceived this sum for the first time. In 1873 a new 
-arrangement was effected, under which the service 
“was abolished, the Government resuming half of the 
allowance and giving up the other half freed from 
service unconditionally to the desais. On the 4th 
of October 1878 the plaintiff brought this suit to 


SERVICE TENURE — contd . 
establish his right to a share of the moiety of the 
amin sukhdi allowance given to the desais by the 
Government and to recover his share of the amount 
received by the defendant. The defendant conten- 
ded that the allowance was impartible and in the 
nature of a personal gratuity exclusively enjoyable 
by himself. Held , that, independently of its origin 
and the lffiht in which it was regarded by the Gov- 
ernment and the parties, the amin sukhdi allowance 
having been actually included in and dealt with 
as part of the desaigiri vatan, and a moiety of it 
having been subsequently freed from the obligation 
of service, the desai who happened to officiate at the 
time the allowance was freed from service had no 
right to hold the moiety exclusively as a personal 
allowance to himself. Material Amratlal v. 
Shivlal Bhogilal . I. Ij. R. 8 Bom. 428 


21. ■ — ... Long possession 

— Liability for rent . The mere fact of a long prior 
possession or a service tenure on no rent at all gives 
the holder no exemption from the payment of rent 
when the service is no longer required or performed. 
Chundar Nath Roy v. Bheem Sabdar 

W. R. 1864, Act X, 37 


18. - • Impartible vatan. 

A cessation (even though sanctioned by the Gov- 
ernment) of the performance of the duties attached 
to an impartible vatan does not alter the nature of 
the estate and make it partible. Savitriava v. j 
Anandrav .... 12 Bom. 224 I 


22. — Commutation of 

services for rent. Where the original donee of a 
service tenure ceases to do any service and pays in 
lieu a rent which his descendants continue to pay, 
the condition of the tenure becomes altered from 
service to rent. Mahendra Singh v. Jokha Singh 
19 W. R. I*. C. 211 


2 3. - Resumption of tenure — Par- 

tition where service lands are all allotted to one co- 
sharer. The joint proprietors of a talukh assigned 
to the defendants a portion of land therein in con- 
sideration of chowkidari services rendered by him 
throughout the area of the talukh. A butwara 
having been effected, the plaintiff obtained a fourth 
share within which fell the assigned land. Upon 
this the plaintiff sued the defendant to take back 
three-fourths of the service land on the ground that 
being a one-fourth shareholder, he ought not to pay 
more than a one-fourth share of the consideration 
for the services rendered. Held, that, as long as the 
defendant’s services were required and rendered, 
the plaintiff could not, in equity or justice, with- 
draw from the defendant that land which had been 
given him by all the shareholders, when they were 
joint, as a consideration for those services. Bee- 
chook Pasban v. Kulak Singh . 20 W. R. 369 


24. — — — Bom. Act VII of 

1863, s. 2 — Jurisdiction of Civil Courts — Resump- 
tion of service tenures. CL 4 of s. 2 of Bombay Act 
VII of 1863 (an Act for the summary settlement of 
claims to exemption from the payment of Govern- 
ment land revenue) enacted that no suit or action 
between Government and the holders of . . . 

any lands held for service in regard to the tenure of 
such lands should be entertained in any Court of 
Civil Judicature. Held, that the phrase lands 
held for service ” meant lands declared by Govern- 
ment under s. 32 (d) of the Act to be so held, though 
the plaintiff might deny that the lands in respect of 
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SERVICE TENURE — contd. 
which he sues were service lands. The laying down 
of general rules by Government as to the resumption 
of service lands under art. 3, cl. 3 of s. 2 of the Act, 
was not a condition precedent to their protection 
from suits and actions in respect of such lands. 
Premshankar Raghunathji v. Government of 
Bombay . . . .8. Bom. A. C. 195 

25. — Suit for eject- 

ment — Bengal Tenancy Act ( VIII of 1885), ss. 89 
and 181. Service tenures are excepted from the 
operation of s. 89 of the Bengal Tenancy Act. Mok- 
bul Hossain v. Ameer Sheikh 

I. L. R. 25 Calc. 131 

26. - — Resumption by 

Government of the estates held on political tenure — 
Mixed estate of saranjam and inam so held — Juris- 
diction of the Civil Court. The engagements entered 
into by treaty between the British Government and 
the Raja of Satara in IS 19, and the terms fixed 
separately with the several Satara jaghirdars in 
1820, did not impart any greater fixity of tenure 
than had previously belonged to the latter under 
Maratha rule and their jaghirs remained liable to 
resumption at the will of the Government. The 
question to whom a saranjam, or jaghir, shall be 
granted, upon the death of its holder, is one which 
belongs exclusively to the Government to be deter- 
mined upon political considerations ; and it is not 
within the competency of any legal tribunal to re- 
view the decision. Inam villages and lands, with the 
mokasa, included originally in one saranjam granted 
under the Maratha rule for the support of troops, 
remained after 1820, when the rule of the Peshwa 
had ceased, a personal and military jaghir, forming 
a mixed estate of saranjam and inam. The tenure 
remained, under British rule, political ; and no dis- 
tinction could be drawn in this respect between the 
inam lands and the saranjam. The whole estate 
passed to the persons whom the Government at its 
discretion for political reasons recognised as the 
grantee, without its being competent to any Court 
of law to question the decision of the executive 
authority in the matter. Sultan Sani v. Ajmodin. 
Sultan 'Sani v. Begumbi I. X*. R. 17 Bom. 481 

In R. 20 I. A. 50 

27. ~~ — Bhoomear 

tenures. Bhoomears are bound to render certain 
customary services, but their lands are not resum- 
able. Gopalnath Tewaree v. Bhooyah Oranoo 

6 W. R. 137 

28. — — — — — — Power of Govern- 
ment to resume majumdari vatans. Government 
has no power to resume majumdari vatans where it 
dispenses with the services in respect of them, if the 
holders of such vatans are ready and willing to per- 
form such services. Government of Bombay v. 
Damudhar P arman and as . 5 Bom. A. C. 202 

29. ■— Services dispensed 

with — Right of zamindar to resume. A zamindar 
has primd facie a right to resume lands of the 
zamindar granted subject to a quit-rent to tenants 
upon condition of their rendering personal services 
when such services are dispensed with. Sanniyasi 


1 SERVICE TENURE — con id. 

Razu v. Zamindar of Salur. Pakir Razu v.. 
Zamindar of Salur . 1. 1*. R. 7 Mad. 268' 

SO. — — Suit for enhance **- 

ment of rent— Right to resume when services not 
required — Evidence. R sued S to recover instal- 
ments of kist due on the ground that S held a village 
on service tenure (granted on condition of paying 
kist and performing service) ; that the services of S 
were not at present required, as the Court of Wards 
had assumed the management of the estate of R ; 
that the assessment had accordingly been increa- 
sed ; and that defendant had declined to accept a 
lease at an enhanced rate and to execute a counter- 
part. S denied that he held on service tenure, and 
set up a gift from one of the ancestors of R. Held, 
that, as S failed to prove the alleged gift and had not 
traversed R' s allegation that he was entitled to re- 
sume the grant when the services were not required, 
and as it was proved that the kist had been enhan- 
ced on one occasion without objection from S , there 
was evidence to warrant the conclusion that the 
village was neither inam nor granted in perpetuity 
burdened with a certain service, and that R was en- 
titled to the enhanced rate claimed. Sitarama- 

RAZU V . JAGANADA Na RAY AN A 

I. Ii. R. 3 Mad. 367 

31. - ----- Landlord and 

tenant — Service tenure with rent — Enhancement of 
rent — Resumption — Onus probandi. In a suit 
brought in 1886 by a zamindar to recover an estate 
granted by his predecessor to the predecessor of the 
defendant on a service tenure, a small money-rent 
being also reserved, it appeared that m 1864 the 
right of the plaintiff’s predecessor to rent had been 
established by suit, but there was no evidence that 
the service was then dispensed with, but in 1S85 it 
was intimated to the defendant that the service was 
dispensed with, and a notice to quit was given to 
him ; the option of holding the estate at an enhanced 
rent was, however, given to him at the same time. 
Held, that the plaintiff was not precluded by any 
implied contract from increasing the rent ; and that, 
the burden or proving the plea that the plaintiff 
was not entitled to eject lay on the defendants, 
and had not been discharged- Mahadevi v. Vik- 
rama . . . . 1. 1. R. 14 Mad. 365 

32. Grant of . service > 
tenure rent-free — Assessment of rent by settlement 
officer when service no longer required — Bom. Ad 
VI of 1862. The talukhdari settlement officer hav- 
ing assessed rent-free land, on the ground that it 
had been granted lor service, and that service was. 
no longer required *. — Held, that this was not a suffi- 
cient defence to an action by the holder of the land 
it not being shown that by the terms of the grant 
(assuming that there had been a grant of an estate 
burdened with service) the estate was determined 
by the remission of the service. Keval Ruber v. 
Talukdari Settlement Officer 

I. B. R. 1 Bom. 586 

* 33. Lands held on 

amaram tenure resumable at will on reasonable notice 
What amounts to reasonable notice considered 
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37. - — — Non-performance 

of service, effect of — Adverse possession — Limita- 
tion, liability to. Where lands are held as remu- 
neration for services, the fact that no services have 
been performed does not of itself make the holding 
adverse. To make the holding adverse, there must 
be a refusal to perforin service or a claim to hold 
the land free of service. Komargowda v. Rhimaji 
Kesha v . . . I. L. R. S3 Bom, 602 

38. Non-performance 

of service — Payment of assessment by mortgagee — 
Change of title — Redemption. Plaintiff was the 
holder of certain inam lands, which were exempted 
from payment of assessment in consideration of his 
rendering certain services to Government, In 1873 
the lands were mortgaged to defendant, on condition 
that he was to enjoy the usufruct in lieu of interest. 
In the famine of 1876 plaintiff left the village, and 
as no service was rendered. Government appointed 
another person to perform the service and demande £ 


’• — — — — - Resumption of 

service grant The plaintiff sued for possession of 
three, villages granted by his predecessor to the 
' ancestors of the defendants on the ground that the 
villages had been granted on service tenure, and 
that he was entitled to resume them. Held, on the 
• evidence, that the plaintiff was not entitled to re- 
sume the villages. Vizlanagram Maharajah v. 
•Sitabamarazu . . I. Xi. R. 19 Mad. 100 
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A village and its hamlets had been given by 
•a plaintiff’s ancestors to the ancestors of the defend- 
ants on araaram service. Plaintiff now required 
the defendants to hand over the land, and had ser- 
ved two notices on them to that effect. The first 
of such notices had been served less than three 
months before the end of a fasli ; in the second, suit 
was threatened in default of reply within ten days. 
Held , that lands held on amaram tenure are resum- 
able, and that the defendants had no permanent 
right of tenure. Held, further, that, before such re- 
sumption of lands can take place, reasonable notice 
must be given ; and that the notices which had been 
•served were insufficient. Narasayya v. Venkata - 
giri Rajah . . I. Ij. R. 23 Mad. 262 

See Unide Rajaha Raje Boomarange Baha- 
dur v. Pemrttasamy Venkatadry Naidoo 

7 Moo. I. A. 128 


Jagir 


to gorait or village watchman — Resumption by 
zamindar — Liability to ejectment — Notice to quit 
A service tenure created for the performances of 
services, private or personal, to the zamindar may be 
resumed by the zamindar when the services are no 
longer required, or when the grantee of the tenure 
refuses to perform the services. The distinction 
between, a grant of an estate burdened with a certain 
service and an office the performance of the duties 
of which is remunerated by the use of certain 
lands pointed out. Sannayasi v. Solu,r Zamindar, 
I. L. If 7 Mad. 268 ; Hurrogobind Raha v. Ram- 
rutno Bey , L L. R. 4 Calc. 67 ; Sreesh Chunder 
Rae v. Madhub Mochee, S. B. A. {1857), p. 1772 ; 
Nilmoney Singh Beo v. Government, 18 W. R. 321 ; 
.XJnide Rajaha Raje Bammarauze Bahadur v. 
Pemmasamy Venkatadry Naidoo, 7 Moo. 1. A. 
128 ; Forbes v. Meer Mahomed, Tahee, 13 Moo. 
1. A. 438 ; Lilanand Singh v. Munorunjun Singh, 
13 B. L. R. 121 : L. R. L A. Sup. 761. 181 ; and 
Mahadevi v. ViJcrama, I. L. R. 14 Mad. 365 
referred to. In a suit for resumption of jagir lands 
granted by the zamindar to a gorait (village watch- 
man), the lower Courts found that the grant was 
made in favour of the defendant’s ancestor more 
than twelve years before suit and descended from 
father to son, who was allowed to retain possession 
without rendering services to the zamindar, and 
that the zamindar could not prove the terms of the 
grant. Held, that the facts found did not legiti- 
mately lead to the inference drawn therefrom that 
the' tenure was of a permanent character, but that 
the defendants could not be ejected without notice. 
Radha Pershad Singh v. Budhtj Dashad 

I. Xi. B. 22 Calc, 93S 


SERVICE TENU B E — con id. 

36. . Resumption of 

land granted with condition of service — Land granted 
as remuneration for service — Service attached to grant 
of hereditary office — Adverse possession — Limitation . 
Land granted with a condition of service attached 
to the grant cannot he resumed when the service is 
no longer required. But land granted as remunera- 
tion for service may be resumed when the service 
is no longer required, except when there has been 
a grant of an hereditary office to those who are to 
perform the service. In that case, the land can 
only be resumed when the need of such service alto- 
gether ceases. Where the services are still required, 
and the grantee has a right to the hereditary office, 
he cannot be deprived of the land on the mere 
ground that the grantee prefers to appoint some 
one else to officiate. The ancestors of the plaintiff 
appointed the ancestors of the defendants as here- 
ditary kulkarnis, and granted to them certain lands 
as remuneration for service as kulkarni and as kar- 
kun. The service required as karkun ceased in 
1863-64. Members of defendants’ family officiated 
as kulkarnis for more than two hundred years. 
They continued to officiate till 1887. Their services 
were then dispensed with, and a stranger was ap- 
pointed kulkarni by the plaintiff. In 1894 the 
plaintiff sued to recover all the lands. Held, (i) 
that the appointment of the defendants’ family as 
hereditary kulkarni was valid- (ii) That the claim 
to recover possession of part of the lands assigned 
for the remuneration of the defendants as karkun 
was time-barred by the defendants’ adverse pos- 
session since 1863-64. (iff) That the defendants’ 
possession of the lands assigned for the remunera- 
tion of the defendants as kulkarni was not adverse 
to the plaintiff previously to 1887, but that, as the 
hereditary kulkarnis of the village, the defendants 
were entitled to enjoy the land to long as the ser- 
vices of a kulkarni were required? whether their 
services were accepted or were refused, provided 
they duly discharged the duties of the office should 
their services be required. Bhimapaiya v. Ram- 
chandba Bhimbao . I. Ii. B. 22 Bom. 422 
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payment of the full assessment from defendant. 
Defendant paid the assessment and continued in pos- 
session. But Government did not forfeit the hold- 
ing, and the lands continued, as before, in plaintiff’s 
name in the vatan register. In 1896 plaintiff filed a 
suit to redeem the lands. Held, that, in the absence 
of a declaration of forfeiture of the holding, the steps 
which Government took to recover the assessment 
in lieu of service had not the effect of creating any 
change of title, and that the plaintiff was therefore 
entitled to redeem. Bhima v. Raghavendra- 
CHARYA . I. L. It. 24 Bom. 482 

39. — ChaJceran lands — 

■Chowkidari duties. In a suit for the resumption of 
certain chakeran lands on the appellant’s talukh, 
Government contended that the lands were appro- 
priated to the maintenance of a chowkidar, and that 
the holder of these lands was liable to the perform- 
ance of none but police or chowkidari duties. The 
talukhdar (appellant) contended that the lands were 
gram surinjami lands not liable to the performance 
of any but personal services to him, and not legally 
appropriated for the performance of these services, 
but resumable by him. Held , by the Privy Council, 
that the lands in question were to be considered as 
appropriated to the maintenance of a chowkidar in 
the talukh ; that the right of appointing such officer 
belonged to the talukhdar ; and that such officer was 
liable to the performance of such services to the 
talukhdar as, by usage in the zamindari, chowkidars 
were accustomed to render to the zamindar. Joy- 
kishen Mookerjee v. Collector op East Burp- 
WAjS - 1 W. R. F. C. 26 : 10 Moo. I. A. 16 

40. Resumption of 

jaghir — Proof of personal services — Grant of sanad 
to jagirdar. Where a sanad granted to the holder 
of a jagir was only a confirmation by the Govern- 
ment and the Rajah of the tenure under which the 
jagir was held, and authorised the jagirdar to remain 
in possession and in the performance of the services 
with his brothers, without describing the kind of 
service : Held by the Privy Council, that the Rajah 
xjould not resume the land without proof that the 
services to be performed by the jagirdar were per- 
sonal services only to the Rajah. Njlmohey Sihgh 
Deo v. Government . . 18 W. R. 821 

s.c. in High Court . . .6 W. B 121 

41. Forfeiture of tenure — Alien- 

ation without grantor's consent In a suit to obtain 
'khas possession of lands which were found to have 
been held of plaintiff and his ancestors by defend- 
ants and their ancestors upon a service tenure, but 
which the grantees alienated to strangers, without 
any acquiescence on the part of the grantor, and 
.'then ceased to perform the .services, it was held that 
the defendants had forfeited their right to hold the 
land at all Ramgqpal Chuckerbtttty v. Crun- 
dernath Seest . . . 10 W. R. 289 

42. fr r Refusal to per- 

form services— Ejectment A distinct refusal by a 
tenant to perform services incidental to his holding 
renders him liable to ejectment. Hurrogobind 
Raha v. Ramrutno Dey . I. L. R. 4 Calc. 67 
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43. — — — Tenure resumable 

at will to grantor — Notice to surrender . Where land 
held on service tenure is resumable at the will of the 
grantor, the holder cannot be ejected before a reason- 
able notice to surrender the land has been given. 
Lakshmi v. Chendri . I. L. R. 8 Mad. 72 

44. " ~ " Land tenure — 

Molchassadars Distinction between outright grant 

subject to performance of services , and grant of an 
office with remuneration from use of lands — Primd 
facie ownership — Burden of proof of right to eject or 
resist ejectment The tenure known as “ moJchassa ” 
is one which is created by an assign ment of a village 
or land to an individual, either rent-free or at a low 
quit-rent, on condition of service. Where the 
grantor of land on moJchassa tenure has made the 
grant as payment for services in lieu of money, 
semble that he may discontinue the employment 
and, with it, the remuneration, and resume the 
subject-matter of the grant. But when the grant 
was outright, subject only to the performance of 
certain services, the grantor is only entitled to insist 
upon the performance of the services, and is not 
entitled to eject the grantees until such performance 
is refused. Where the lands granted were the lands 
of the zamindar, and the grant was on the condi- 
tion that services should be rendered, and that 
a certain sum should be payable to the zamindar 
in recognition of his ownership, primd facie the 
ownership would remain with the zamindar : Sanni- 
yasi v. Salur Zamindar, 1. L. R. 7 Mad . 268 ; and 
the burden of proving the plea that the plaintiff was 
not entitled to eject would lie on the person resist- 
ing ejectment : Mahadevi v. Vilcrama , 1. L. R. 14 
Mad. 365 , referred to. A village was granted on a 
quit-rent of R144 per annum, and on condition that 
the grantees would provide the services of certain 
persons to act as custodians of the zamindar ’s pro- 
perty and to give personal attendance on the zamin- 
dar. These services were rendered intermittently, 
and not continuously, and balta was paid to the 
grantees when on duty. The quit-rent had never 
been varied throughout a period of 120 years, and 
the land descended hereditarily from father to son, 
there having been no instance of resumption during 
that period. Moreover, the present holder of the 
zamindari had taken leases from the molchassadars 
as if they were the owners of the land, and had pur- 
chased other lands from them. Held, that the 
village had been granted in perpetuity to the 
molchassadars , and that the present holder of the 
zamindari was not entitled to dispense with the 
services and resume the lands. Forbes v. Meet 
Muhamed Tuquee, 13 Moo. 1. A. 438 at p. 464, and 
Kooldeep Narain Singh v. The Government, 14 Moo. 
LA. 247, followed. Sqbhanadri Appa Rao v. 
V AJNK ATAN ABASIMHA APPA Rao (1902) 

-X.il. R. 26 Mad. 403 

45. ~ ” — ~ Grant of land for 

services— Grant in lieu of wages— Right of grantor to 
resume land, when services are not required — Grant 
of mokhasah village for long period at wbvarying quit- 
rent — Resumption, suit for. Where a grant of land 
is subject to a burden of service, and. is not a mete 
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grant in lieu of wages, the grantor has no right to 
put an end to the tenure, whether the services are 
performed or not, as long as the grantees are willing 
and able to perform the services. Leelanund Singh 
v. Munoorunjun Singh , L. R. 1. A. Sup. Vol . 181 : 
13 R. L. R. 124, followed. A mokhasah village had 
been held by the defendants and their ancestors in 
a yearly quit-rent of R144 from a period antecedent 
to the introduction of the British Government on 
conditions of service to provide a specified number 
of men as custodians of the grantor’s property and 
to attend him on hunting or military expeditions. 
The services were rendered intermittently and not 
continuously, and batta was paid to the grantees 
when actually on duty. The quit-rent had never 
varied for a period of 120 years, and there had been 
no interference with a devolution of the property 
from heir to heir nor any instance of resumption 
during that period. Held, in a suit for resump- 
tion by the zemindar, that he was not entitled to 
dispense with the services and resume the village 
at his option. Venkata Narasimha Appa Bao 

V. SOBHANADRI APPA RAO (1905) 

I, L. R. 29 Mad. 52 
s.e. Is. R. 23 I. A. 46 
10 C. W. 1ST. 162 

46. — — ■ ■ ' ' ■ ■ -n Occupancy right 

— Service-tenure- — Under-tenants , if can acquire occu- 
pancy — Ejectment — Notice to quit. When land was 
granted to a person as a service -tenure, the condi- 
tion being that, he was to hold it in lieu of services 
to be performed by him as chowlddar : Held, that 
tenants under him did not acquire occupancy right 
by holding the land for more than 12 years. Held , 
further, that on the death of the grantee, the grantor 
was entitled to sue the under-tenants in ejectment 
without previously serving them with notices to 
quit. Ansar Ali Jemadar v. 0. E. Grey , 2C. L. J. 
403 , referred to. Mritunjoy Boy Chowdhry v. 
Kenatullah Narya (1906) . 11 C. W. N. 46 

47. Digwari tenure — Digwar of 

Ghat Tasra in Jheria-^Police duties — Government 
control — Rights of the zamindar — Right in sub-soil — 
MoJcurari lease of under-ground rights granted by 
Digwar, suit by zamindar questioning-— Government 
a necessary party , The Digwar of Tasra and Baha- 
raband in Jheria has been holding under a tenure 
which is ancient and hereditary, subject to the pay- 
ment to the zamindar of a fixed rent only, and on 
condition of the performance of certain police or 
public services for the due discharge of which the 
holder has been responsible to the Government, 
which alone has exercised the power of appointment 
to and dismissal from office. His position is ana- 
logous to that of the Ghatwals of Birbhum. The 
under-ground rights, including mining rights belong 
to the Digwar, the right to receive the fixed rent 
alone being reserved to the zamindar. Sriram 
Chukrabutty v. Kumar Hari Narain S inglia, 10 O. 

W. N. 425 ; s.c. 3 G. L . J. 59, followed. Govern- 
ment ; has . an interest in maintaining intact the 
mouzahs set' apart for the remuneration of the Dig- 
war, and it has all along assumed itself to possess 
the right to do so.' Where therefore the zamindar j 
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Instituted a suit against the Digwar with the object, 
of establishing his exclusive right to the sub- 
soil and minerals. Held, that the Government was 
a necessary party to the suit. Baojo Nath Bose- 
v. Durga Pees ad Singh (1907) 12 C. W. N. 193 

48. — — Resumption — 

Digwars of Ramgurh — Dismissal by Government and 
resettlement with them as sikmi talookdars — Default, 
proof of — Act VIII of 1878, settlement under— --Effect. 
The Digwari service in this case corresponded 
closely with what in other cases have been termed 
ghatwali. There is nothing in the use of the term 
Digwar to raise any presumption in favour of the 
contention that the holders of land by a. service so 
named hold as personal servants of the Rajah. If 
anything, the presumption would seem to be the 
other way, The power of Government, although 
generally exercised through the Rajah, was always' 
recognised as supreme with respect to the supervi- 
sion over the Digwars in regard to the discharge by 
them of their police duties. The Ba jah of Ramgurh 
never possessed or exercised a right to dismiss the 
Digwars and to resume the Digwari grants, save in 
cases of default ; and by the terms under which 
persons held Digwari grants, no such power was 
given or reserved to the Rajah. The dismissal by 
Government of the Digwars and the substitution 
for them as a new system of rural police supposed, 
to be of superior quality did not entitle the Rajah 
to resume the lands as for default. The subsequent 
settlement of the lands by Government, purporting 
to act under Bengal Act VIII of 1878, with the 
dismissed Digwars, treating them as sikmi talook- 
dars, and imposing on them assessments, for road 
and police purposes on an amount far beyond the 
burden which previously rested on the holdings in 
the shape of supplying patrols, amounted to a con- 
tinuance in the form imposed by statute of their 
public duties. There was no default. Nam 
Narain Singh v. Tekait Ganjhtj (1889) 

12 C. W. 1ST. 178 

SERVICE UNDER EAST INDIA COM- 
PANY. 


See Domicile . I. L. R. 4 Calc. 106 
SESSIONS CASE. 

See Criminal Procedure Code, ss. 436, 
438 . . LL.E.1 All. 413 

I. Is. R. 4 Calc. 10 
7 C. I,. R. 168 
I. L. R. 2 AIL 570 
■■ 21 W. R. 41 

See Criminal Procedure Code, s. 487. 

11 Bom. 98 
■ 1 12 Rom, ' I 1 - 

SESSIONS COURT. 

See Criminal Procedure Code, ss, 226, 
227 , , , . ^ 

See Criminal Procedure Code, ss. 447, 
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SESSIONS COURT — concld. 

commitment to — 

See Commitment. 

See Criminal Proceedings. 

I. X. R. 3 All. 258 
R. X. R. Sup. Vol. 750 
1. X. R. 8 Rom. 312 
I. X*. R. 16 Bom. 200 
I. X. R. 17 Mad. 402 

Magistrate, jurisdiction of — Com- 
mitment to Sessions Court. 

_ finding of, if binds Civil Court — 

See Evidence . 13 C. W. 1ST. 501 

SESSIONS JUDGE. 

See Charge to Jury. 

See False Evidence — General Cases. 

5 C. W. N. 615, 630 

See Revision — Criminal Cases — Miscel- 
laneous Cases. 

I. X. R. 26 Mad. 139 

See Sessions Judge, jurisdiction of. 
— — ease heard by — 

See Criminal Proceedings. 

I. Ii. R. 6 Calc. 96 
I. X*. R. 20 Mad. 445 
I. Xj. R. 22 Mad. 15 
I. X. R. 17 All. 36 

See Reference to High Court — Cri- 
minal Cases . 7 3ST. W. 211 

14 W. R. Cr. 25 
20 W. R. Cr. 50 
I. Ii. R. 2 All. 771 

6 C. Ii. R. 245 
I. L. R. 8 Calc. 785 

I. X,. R. 9 All. 362 
I. X. R. 10 All. 146 
I. X. R. 23 Bom. 696 
I. X. R. 27 Calc. 295 
4 C. W. IT. 683 
I. X. R. 23 Calc. 249 ; 250 

See Verdict of Jury — General Cases. 
See Verdict of Jury— Power to inter- 
fere with Verdicts. 

duty of— 

See Judgment — Criminal Casess. 

7 C. W. IT. 30 

See Pleader — Appointment and Ap- 
pearance . I. X. R. 23 Calc. 493 

See Practice — Criminal Cases — Rule 
to show Cause. 

See Reference to High Court — Cri- 
minal Cases . 7 C. W. IT. 345 

10 W. R. Cr. 50 
I X. R. 13 Mad. 343 
I. X. R. 25 Calc. 555 
4 C. W. XT. 683 

. VOL. V. 


SESSION'S JUDGE — conclcl 

— duty of — concld. 

See Revision — Criminal Cases — Dis- 
charge of Accused. . 7 C. W. IT. 77 

See Verdict of Jury — General Cases. 

I. X. R 29 Bom. 735 
7 C. W. IT. 135 

— powers of— 

See Charge— Alteration or Amend- 
ment of Charge. . 6 C. W. IT. 72 

See Criminal Procedure Code, ss. 447, 
449 . . I. X. R. 29 Bom. 575 

See Remand . I. X. R. 32 Calc. 1069 

Obligation to form independent 

opinion on ease — Opinion of committing Magis- 
trate, reference to, by Sessions Judge in his judg- 
ment. On a case the decision of which is vested by 
law in him sitting with assessors, a Sessions Judge 
is bound to form his own opinion, aided by the 
assessors indeed, but quite independent of any ex- 
pression of opinion on the part of the committing 
Magistrate. The Judge’s reference in his judgment 
to the opinion of the committing Magistrate was 
held to be wholly irrelevant and wrong. Dewan 
Sing v . Queen-Empress I. X. R. 22 Gale. 805 

SESSIONS JUDGE, JURISDICTION OE. 

See Bail . . I. X. R. 1 All. 151 

1 B. X. R. A. Cr. 7 
24 W. R. Cr. 7, 8 

See Charge — Alteration or Amend- 
ment of Charge . 25 W. R. Cr. 8 
7 C. X. R. 143 
I. X. B. 8 All. 665 
I. X. R. 12 All. 551 

See Charge— Form of Charge. 

I. X. R. 28 Calc. 434 

See Commitment . 2 W. R. Cr. 44 

I. X. R. 13 Calc. 121 
I. X. B. 10 Bom. 319 
I. X. R. 8 All. 14 
X X. R. 15 All. 205 
X. X. R. 23 Calc. 350 

See Criminal Procedure Code, ss. 436, 
438. 

See Criminal Procedure Code, s. 437. 

I. X. R. 12 Calc. 522 
XX.K.9A11.52 
I. X. R. 12 AIL 434 
I. X. R. 14 Mad. 334 
I. X. R. 22 Calc. 573 
I. X. R. 27 Calc. 658 

See Criminal Procedure Code, s. 487. 

I. X. R. 14 AIL 354 

See Criminal Proceedings. 

I.X.R. 17 All. 88 

See Discharge of Accused. 

X. X. R. 24 Mad. 136 

16 Z 
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SESSIONS JUDGE, JURISDICTION OF 

— contd. 

personation of witness before Registrar, The Ses- 
sions Judge had jurisdiction to try a case of abbeting 
false personation of a witness before a Registrar of 
Assurances under s. 95 of the Registration Act 
(XX of 1866). Queen v. Sheqgolam Das 

6 B. Ii. R. F. B. 892 : 15 W. R. Cr. 58 

5. Order of Magistrate attach- 

ing land — Criminal Procedure Code, 1861, s. 319. 
A Sessions Judge had no power to interfere with an 
order of a Magistrate attaching disputed land under 
s. 319 of the Code of Criminal Procedure, 1861. 
Hurronath Chowdhry v . Rajender Chunder 
Roy . . . , . 15 W. R. Cr. 1 

6. * — Criminal Proce- 

dure Code , 1861, s, 319 — Appeal from. Magistrate. 
Held , that the Sessions Judge had no jurisdiction 
to hear an appeal from, the order of a Magistrate, 
under s. 319, Ch. XXII of the Criminal Procedure 
Code, 1861, and that the object of the chapter 
was to prevent breaches of the peace likely to be 
occasioned and not the adjudication of title. In 
the matter of the petition of Dutt Ram Misr 

1 Agra Cr. 29 

7. — ■- Appeals from sentences of 

Justice of the Peace acting under Act I of 
1859. The Sessions Court has jurisdiction to hear 
appeals from the sentences of a Justice of the Peace 
acting under the Merchant Seamen’s Act (I of 
1859). In the matter of the petition of Evans 

2 Mad. 473 

8. — v , Offence under Penal Code, 
s. 409, and under s. 29, Act V of 1861- 

Power of Sessions Judge after acquittal on former 
charge . Where an accused was charged before the 
Sessions Judge under both s. 409, Penal Code, 
and under the special law, s. 29, Act V of 1861, and 
was acquitted under the former section, it was 
held that the Sessions Judge could not convict 
under the latter law, as the Magistrate alone had 
jurisdiction to convict under that law. Queen v . 
Bhoobun Singh. Bhoobun Singh v. Queen 

. 9 W. R. Cr. 30 

9. Power of Sessions Judge to 

add charge and try it — Addition of charge 
triable by any Magistrate — Criminal Procedure 
Code , 1882, s. 28. Subject to the other provisions of 
the Criminal Procedure Code, s. 28 gives power to 
the High Court and the Court of Session to try 
any offence under the Penal Code ; and the provision 
it contains as to the other Courts does not cut down 
or limit the jurisdiction of the High Court or the 
Court of Session. Three persons were jointly com- 
mitted for trial before the Court of Session, two of 
them being charged with culpable homicide not 
amounting to murder of J and the third with 
abetment of the offence. At the trial the Sessions 
Judge added a charge against all the accused of 
causing hurt to C, and convicted them upon both 
the original charges and the added charge. The 
assault upon C took place either at the , same time as 
or immediately after the attack which resulted in 
the death of J, Held, that the Sessions Judge had 
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— contd. 

See High Court, jurisdiction of. 

I. Ii. R. 34 Calc. 42 

See Magistrate — Re-trial of Cases. 

X X. R. 29 Calc. 412 

See Offence relating to Documents. 

I. X. R. 12 Mad. 54 
See Possession, Order of Criminal 
Court as to— 

Likelihood of Breach of the 
Peace I. X. R. 28 Gale. 410 


* Decision of Magistrate as to 

Possession . 5 C. W. N. 71 

See Reformatory Schools Act, 1897. 

4C.W.E 225 

See Registration Act. 1877, s. 83 (1866, 
s. 95) . 6 B. X. R. 692 ; 693 note. 

See Revision — Criminal Cases — Acquit - 
tals . . . 7C.W.E 711 

See Sanction for Prosecution — Power 
to grant Sanction. 

8 Bom. Cr. 120 
I. X. R. 2 Bom. 384 
I. X. R. 2 All. 205 
X X. B. 10 All. 582 

See Security for Good Behaviour. 

24 W. R. Cr. 10 
I. X. R. 20 Calc. 155 

See Sessions Judge. 

1. - — ; Offence under Bom. Reg. 

XVII of 1827, s. 16 — Criminal Procedure Code, 
1869. An offence under s. 16, Regulation XVII of 
1827, being punishable by imprisonment for seven 
years was triable exclusively by a Court of Session 
under the provisions of the schedule of the Code of 
Criminal Procedure Amendment Act (VIII of 1869). 
Reg v. Ajam Dulla . . 8 Bom. Cr. 115 

2. Offence under Opium Regu- 

lation — Bom. Reg . XXI of 1827* s. 7 '• — Criminal 
Procedure Code , 1861 , ss. 21 and 401, Although 
the effect of s. 21 of the Code of Criminal Procedure , 
1861, was to give exclusive original jurisdiction to 
the Magistrate of the district in the trial of cases 
under s. 7 of Regulation XXI of 1827 for abetting 
the smuggling of opium, that s. 21 did not exclude 
the appellate jurisdiction vested in the Court of 
Session by s. 409 of the Code, Reg. v. Sadu 
Dadabhai . . . . . 9 Bom. 166 

3. — Offence under s, 28, Rail- 

ways Act (XVIII of 1854 ) — Order for fresh trial. 

A railway watchman was charged before a Head 
Assistant Magistrate with an offence under s. 26 of 
Act XVIII of 1854. That charge was dismissed, 
but the Sessions Judge ordered a fresh trial. Held, | 
that in so doing the Sessions Judge acted without !. 
jurisdiction. Anonymous . 8 Mad. Ap. 41 

, 4 , _ Offence under Registration ' 

Act (XX of 1800), B. 9*5— Abetment of false 



DIGEST OF CASES, 


( 11691 ) 


( 11692 ) 


'SESSIONS JUDGE, JURISDICTION OR SESSIONS JUDGE, JURISDICTION OR 

— contd . — contd. 

■power, under s. 28 of the Code, to try the charge, a re-trial of a case which is before it on appeal. In 

^assuming that he had power to add it. Queen- the matter of Shee Mahomed . 2C.L, R. 511 

Empress v. Kharga . I. L. R. 8 All. 605 _ Power to give judgment on 

Iq Criminal Proce - evidence partly recorded by predecessor — 

■dure Code, 1872 , s. 231 — Conviction on fresh charge Criminal Procedure Code, 1872, s. 328. The power 

in support of which there was no evidence before given by the Crimma roeedure Code to a Magis- 

Magistrate. R, having been committed by a Magis- , trate to F a lament upon evidence part- 

-trate for trial by a Sessions Court on l charge, ly recorded by his predecessor and partly by him- 

. under s. 202 of the Penal Code, of having inten- self does not extend to a Sessions Judge . Tabaka 

■tionally omitted to give information which he was B AL.vnu v. Q . ... .12 

legally bound to give respecting a murder, pleaded Queen v. Rugoonath Dass . 23 *W. R. Or. 59 

guilty, on his trial, to the charge on which he was _ Power in regular appeal 

committed. Upon the application of the Public Pro- Insufficient evidence — Acquittal . If the evidence 

secutor, the Sessions Judge, under protest on the which comes before a Sessions Judge in a regular 

■part of the prisoner, added a charge under ss. 109 appeal from a Magistrate’s order is not sufficient 

•and 201 of the Penal Code of abetting C , a female co- to reasonably satisfy him that the prisoners have 

prisoner charged with having assisted in burying the been rightly convicted, he ought to acquit them, 

body of the murdered person, required R to plead I n the 'matter of the petition of Kheraj Mullah. 

to the charge, and, having tendered a pardon to Kheraj Mullah v. Janar Mullah 

and examined C as a witness, convicted and sen- 11 B. L. R. 33 : 20 W*. R. CP. 18 

•tenced R to two years’ rigorous imprisonment. 

Held , that, as there was no evidence before the 15. Power to suspend sentence. 

Magistrate to support the charge against R framed A Sessions Judge has no authority to suspend 

by the Sessions Judge, the action of the Judge his own sentence. Anonymous . 4 Mad. Ap. 2 

was ultra vires and the conviction on the added a -r w 

charge llegal. Held, also, that, inasmuch as the , 16 ‘ . *3 

Sessions Judge considered B more culpable that n0 . y 

C, the prope? course would have been to have " nless tllere 18 an a PP eaL 
•adjourned the trial, sent the record to the . * ■ ' 

Magistrate, and suggested an inquiry as to He should state distinctly whether he agrees 

whether there was ground for a more serious with the verdict of the jury or not. Queen v . 

charge against R. Semble : The object of restrict- Chand Bagdee . . • 7 "W. R. Cr. 0 

ing a Sessions Court from taking cognizance of X 7 t ■ • — Power to prevent prisoner 

any offence (except as provided in ss. 455, from appealing — Right to appeal. It is not the 

472, 474 of the Criminal Procedure Code), unless province of the Sessions Judge to decide whether 

the accused person has been committed by a Magis- a prisoner has a right of appeal or not ; he is bound 

trate, is to secure to the prisoner a preliminary en- to allow a prisoner, whose conviction he has con- 

quiry which affords him an opportunity of becoming firmed, to execute a vakalatnama to appeal, 

acquainted with the circumstances of the offence Queen v. Vaiyapuri Gaundan . 1 Mad. 4 

imputed to him and enable him to make his defence. 18 ~ Mitigation of sentence 

? t rwt^ AL Kovilaoatha ® ama Va ™ a Ea £ a without appeal. Held, that a Sessions Judge 
v. QUEEN . . 1. Li. ±i. 6 Mad. Sol k as no p 0wer to mitigate a sentence passed upon a 

11. - Trial without committal prisoner who has not appealed to him. Reg . v 

by Magistrate — Witness sent up with condi - Muliya Nana « * • ** Horn. Or. 24 

tional pardon — Criminal Procedure Code, 1861 , 19.— — -Power to sentence on ap- 

ss. 359, 439. Held , that a Sessions Judge acted peal from decision of Magistrate — -Comnm- 

irregularly in at once trying and convicting a person tation of sentence. A Sessions Judge cannot, on 

who had been granted a conditional pardon by the appeal from a Magistrate’s decision, inflict a term of 

Magistrate, and who had been sent up to the Sessions imprisonment in commutation of a fine longer than 

Court as a witness for the Crown. Such a course was #fchat which the Magistrate himself could have in- 
held to be a material irregularity under s. 439 of the dieted. Reg. v. Hari bin Vithoji . 1 Bom. 189 

Code, and the Sessions Judge was directed to order 2 0 - Alteration of sentence in 

the Magistrate to commit the accused, to the Sessions appe al — Enhancement of sentence— Appdlate 
for a fresh trial after hearing his defence and Court’s power to alter a sentence of fine into one 
•examining his witnesses. Queen u.Bimo Dass e / imprisonment— Criminal Procedure Code, 1S82, 

18 W. R. Cr. 43 g ^3. A Sessions Judge has no power to enhance 

ering a sentence of fine 
b. Queen-Empress v. 
I. lx. R. 18 Bom. 751 


12. Order for re-trial on. appeal 

Criminal Procedure Code, 1872, s. 280, amended 
by s. 28, Act XI of 1874 . It is competent to a Court 
of Session under s. 280 of the Criminal Procedure 
Uode as amended by s. 28, Act XI of 1874, to order 
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21. — Power to pass sentence of 

death — Affray with murder — Offence before Penal 
Code came into operation. In a case of affray 
attended with murder, in which the offence was 
committed before the Penal Code came into force, 
it was held that a Sessions Judge had himself 
power, under s. 4, Act XVII of 1862, to pass 
sentence of death, instead of referring the matter 
for confirmation of the High Court. Queen v. 
Busti Singh ... 14 W. R, Or. 76 

22. — — — - — - Amendment of sentence — 

Alteration of conviction — Criminal Procedure Code , 
1861, s. 22. Held, that an order of a Sessions Judge, 
by which he altered a conviction by the Assistant 
Sessions Judge of 44 dacoity ” to one of 44 robbery'” 
was illegal, not being an amendment of a sentence or 
order within the meaning of s. 22 of the Criminal 
Procedure Code. Held , further, that, if the accused 
were, in the opinion of the Sessions Judge, impro- 
perly convicted of 46 dacoity,” he ought to have dec- 
lined to confirm the sentence and to have left them 
to be charged with and tried for 44 robbery.” Reg. 
v. Thqmesit . . . . 5 Bom. Or. 22 

23. Concurrent jurisdiction 

with. Magistrate — Criminal Procedure Code, 
1861, s. 434 — Report to High Court A full-power 
Magistrate was not immediately subordinate to the 
Sessions Court, and therefore a Sessions Judge had 
no concurrent jurisdiction with the Magistrate of 
the district, under s. 434 of the Code of Criminal 
Procedure. His proper course, if he thinks that an 
illegal sentence or order has been passed by a full- 
power Magistrate, is to make a report to the High 
Court, which will then, if it thinks fit, call for the 
proceedings. Reg. v. Shivasapa . 7 Bom. Cr. 78 

24. Power to call for and refer 

to the High Court proceedings of Magis- 
trate — Criminal Procedure Code, 1869, s. 23. 
Held , that under the provisions of s.23 of the Code of 
Criminal Procedure, 1869, a full-power Magistrate 
was, for the purposes of s. 434, immediately subor- 
dinate to the Magistrate of the district, and not to 
the Court of Session. The Sessions Judge therefore 
had no power to call for or refer to the High Court 
proceedings in a case before a full-power Magistrate. 
Reg. v. Kesha vshet . . 8 Bom.°Cr. 74 

25 . ' Power to refer to High 

Court— Unnecessary reference to High Court. 
Where an appeal is preferred to a Sessions Judge 
from the order of a Magistrate which he considers 
illegal, the Sessions Judge should himself deal with 
the case, instead of referring it to the Hi^h Court 
Queen v. Nussurooddeen Shazwal ° 

II W. R. Cr. 24 

26. — ; Power to call for report 

from Magistrate — Power to call for record and 
proceedings . A Sessions Judge ought not to call for 
a report from the Magistrate of the district in any 
® as£ m whl ch it is not competent to such Sessions 
Judge to call for the record and proceedings, e.g , in 
the case of a person tried by a Subordinate Magis- 
trate who has appealed to the District Magistrate. 
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— cmtd. 

In trials by the Magistrate of the district, or full- 
power Magistrate, in which the Sessions Judge can 
call for the record and proceedings, he has power 
also to call for a report. Reg. v. Girdhar Dharam- 
das 6 Bom. Cr. 88* 

27. — Power to call for and exa- 

mine record — Absence of order by Magistrate. 
There was no provision in the Criminal Procedure 
Code, 1861, which made it lawful for a Court of Ses- 
sion to call for and examine the record of a case tried 
by a Subordinate Magistrate where no sentence or 
order had been passed thereon by the immediately 
subordinate Court of the Magistrate. Reg. v. 
Bh askar Kharkar . . 3 Bom. Cr. 1 

28. — — — Trial in case committed bjr 

Magistrate — Objection that case was tried without 
complaint A Court of Session cannot treat as a 
nullity the commitment of a foll-pow r er Magistrate,, 
on the ground that he investigated the case, and 
committed the prisoner, without a formal complaint 
being made to him, but should proceed with the 
trial in the usual course, Reg. v. Ranchoddas* 
Hatiiubbai . . . .4 Bom. Cr. 35' 

29. Objection to ir- 

regularity of proceedings. The fact of a commit- 
ment being made by a Joint Magistrate, who is an 
officer exercising the powers of a Magistrate, was 
sufficient, under s. 359, Code of Criminal Procedure, 
to enable the Sessions Judge to proceed with the- 
trial; and it lay with the party impugning the 
correctness of the proceedings to show that there 
was no jurisdiction. Queen v. Komuroouuee 
Sikhdab .... 13 W. R. Cr. IT 

SO, — — — Power to quash sentence of 
Assistant Sessions Judge — Sentence submitted 
for confirmation. Held, that a Sessions Judge had 
no power to quash a sentence passed by an Assistant 
Judge, and by him submitted for confirmation, and 
to direct a new sentence to be passed, even suppos- 
ing the sentence of the Assistant Sessions Judge to 
be illegal. Reg. v. Murar Trikam 

5 Bom. Cr. 3 

31. — Power to quash commit- 

ment for illegality — Duty to report proceedings 
to High Court. The Criminal Procedure Code, 1861, 
did not authorise the Sessions Judge to quash a com- 
mitment on the ground of illegality. If the Sessions 
Judge is of opinion that the order of commitment 
should be annulled as illegal, he should move the 
High Court to annul the same under s. 404 of the 
Criminal Procedure Code. Queen v. Mata Dyal 

4 N. W. & 

32. Power to annul conviction 

and sentence — Offence beyond jurisdiction of 
subordinate Court It is only when a Court subor- 
dinate to a Court of Session convicts a person of 
an offence not triable by such Court that the Court 
of Session can annul the conviction and sentence. 
If the prisoner is guilty of an offence beyond the- 
jurisdiction of the subordinate Court, the Court of 
Session should refer the case to the High Court. 
Queen v. Ichabur Dobey . . , 4 W. R. Cr. 11 
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33. — Power to quash, proceedings 

■of Magistrate. The order of a Sessions Judge to 
quash proceedings held before a full-power Magis- 
trate annulled as having been made without juris- 
diction. Reg. v. Gobinda bin Babaji 

5 Bom. Or. 15 

Reg. v. Gopal Lakshuman . 5 Bom. Or. 25 

34. Power to quash illegal 

conviction — Giving false evidence in judicial 
proceeding. The offence of giving false evidence 
in a stage of a judicial proceeding is not cognizable 
by an Assistant Magistrate. A Sessions Judge on 
.appeal can quash an illegal conviction by an Assis- 
tant Magistrate in such a case. Queen v. Heera- 
mun Singh .... 8 W. R. Cr. 30 

35. Power to annul conviction 

and order commitment — Offences triable by 
Magistrate — Criminal Procedure Code ( Act VIII 
of 1869), s. 436. The Sessions Judge had no juris- 
diction to annul a conviction and order a commit- 

„ ment for an offence triable by a Magistrate. S. 435, 
Act VIII of 1869, related to offences triable by the 
.Sessions Judge. In the case of Wazir Singh 

3 s: X,, R. A. C. 65 : 12 W. R. Cr. 48 

Queen v. Jeetun Khan . 11 W. R. Cr. 45 

36. Illegal conviction 

by Magistrate — Criminal Procedure Code, 
1861 , s . 435. Where the Sessions Judge was of 
•opinion that a Subordinate Magistrate had convicted 
the defendant of an offence which the Subordinate 
Magistrate had no power to try, the Sessions Judge 
might, under s. 435 of the Code of Criminal Proce- 
dure, 1861, annul the conviction and direct the 
committal of • the accused for trial. Anonymous 

5 Mad. Ap. 32 

37. Order to cancel proceed- 

ings of Divisional Magistrate — Proceedings 
reviewing the calendars of Subordinate Magistrate. 
A Sessions Judge has no power to direct a Divisional 
Magistrate to cancel his proceedings reviewing the 
calendars of Magistrates subordinate to him. 
.Anonymous . . 7 Mad. Ap. 27 

38. Power to direct Magis- 

trate to commit to Sessions — Conviction by 
Magistrate without jurisdiction. W 7 here a Magis- 
trate has convicted and sentenced a prisoner of an 
•offence which such Magistrate was competent to try, 
and the Sessions Judge considered the case so 
grievous that it should not have been disposed 
of summarily : — Held , that such Sessions Judge 
was not competent to direct the Magistrate to com- 
mit the prisoner to the Sessions Court for trial upon 
the same charge. Queen v. Hiddun Khan 

2 N. W. 285 

39. — Power to reverse order of 

-Magistrate as to stolen property. A Deputy 
Magistrate restored to an accused money found in his 
house along with stolen property, the prosecutor 
having failed to prove that the money was his. The 
Sessions- Judge on appeal reversed that order, 
and directed the money to be made over to the 
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prosecutor. Held, that the order of the Sessions 
Judge was made without jurisdiction. Queen v. 
Shib Chunder Rai . . . 9 W. R. Cr. 57 

40. Conviction on confession 

before Magistrate after plea of not guilty. 
A Sessions Judge, after a prisoner upon his trial 
has pleaded what in effect amounts to a plea of not 
guilty, is not justified in convicting the prisoner 
solely upon a confession made before the committing 
Magistrate. Queen v. Hursookh . 2 N. "W. 479 

41. Power to interfere with 

order of acquittal — Acquittal by Magistrate — 
Criminal Procedure Code , 1861, s . 435. After an 
accused person had been acquitted under s. 255 of 
the Code of Criminal Procedure, it was not compe- 
tent to the Sessions Judge to interfere under s. 435 
of the same Act. Reg. v. Venku Kars a 

9 Bom. 170 

42. Power to order commitment 

— Cases exclusively triable by Court of Session. 
The Court- of Session can only order the commit- 
ment of an accused person in cases exclusively 
triable by it. Queen v. Seetul Pershad 

5N.W.168 

43. — — Power to commit 

to itself cases not triable exclusively by Court of 
Session — Criminal Procedure Code (Act X of 
1872), ss. 231 , 471, and 472. A Court of Session had 
no power to commit to itself for trial a case not 
triable exclusively by such Sessions Court. The 
words cs commit the case itself 59 in s. 471 of the 
Code of Criminal Procedure cannot (when read in 
connection with s. 231) be held to empower a 
Sessions Court to commit such a case to itself. In 
the matter of Empress v. Futteh Jya Khan 

I. Xi. R. 4 Gale. 570 

s. c. In re Fata Iyah Khan . 3 0. Xi. R. 599 

44. Criminal Pro- 

cedure Code , 1861, s. 435. Where a Judge, under 
s. 435 of the Criminal Procedure Code, had directed 
the Magistrate to commit certain accused persons, as 
also to take their defence: — Held, that, as the Magis- 
trate could not require the accused to produce 
evidence nor to make a defence, the Judge should 
not have included such instructions in his order of 
commitment, but that the order was not, therefore, 
invalid. Queen v. Ghasee . . 4 N. W. 50 

45 . False evidence. 

The Sessions Judge has no power to commit a man 
for, having given false evidence before the Magis- 
trate, but he can commit him for having given false 
evidence in his own Court. Queen v. Hard yal 

3 B. X*. R. A. Or. 35 

46. : Criminal Pro- 

cedure Code , 1872, s. 472. A made a complaint 
against S by petition, in which he only charged S 
with having committed offences punishable under 
ss. 193 and 218 of the Penal Code, but in which he 
also accused S of acts which, if the accusation had 
been true, would have amounted to an offence 
punishable under s. 466 of that Code with seven 
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gg — Conviction under 

Penal Code , 55 . 323, 352. A Sessions Judge has no 
authority to interfere and direct a committal in the 
case of a conviction for assault under s. 352 or of 
hurt under s. 323 of the Penal Code, both of them, 
being offences triable by the subordinate Court 
Queen v. Bamtohul Singh . 5 w. R. Cr. 1A 

58, . Power of Joint Sessions 

Judge — Criminal Procedure Code ( Act X of 1872, 
s. 17, and Act X of 1882, ss. 9 and 195, and 
Ch. XXXI I)— Discharge by a Magistrate— Power 
of Joint Sessions Judge to direct committal. A Joint 
Sessions Judge cannot exercise the powers of the 
Sessions Judge under Ch. XXXII of the Criminal 
Procedure Code (Act X of 1882). Accordingly 
where a Magistrate had discharged certain accused: 
persons, and the Joint Sessions Judge had subse- 
quently, on the application of the complainant, 
ordered their committal to the Sessions Court, the- 
High Court set aside the proceed ings. of the Joint 
Sessions Judge, leaving it to the Sessions Judge of 
the district, if a proper case was made out to order 
a committal, or dispose of the application as he 
might think fit. In the matter of the 'petition of 
Musa Asmae . . . I. 3L». R. 9 Bom. 164 

54, — — Applications 

under Criminal Procedure Code , 1882 , Ch. XXXII 
— Sessions Judge, power of, to direct disposal by 
Joint Sessions Judge of such applications as cases 
transferred — Criminal Procedure Code, 1882 , 
s. 193, and Ch. XXXII. Applications under 
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years’ imprisonment. The Magistrate inquired into 
the charges against S under ss. 193 and 218 of the 
Penal Code, and directed, his discharge. L then 
applied to the Court of Session to direct S to be 
committed for trial on the ground that he had been 
improperly discharged, which the Court of Session 
did, and 8 was committed for trial charged under 
s. 218 of the Code, and was acquitted by the Court of 
Session. The Court of Session then, under s. 472 of 
Act X of 1872, charged L with offences punishable 


commitment was not bad by reason that an onence 
under s. 193 of the Penal Code is not exclusively 
triable by a Court of Session. Held, also, per Span- 
kie, J. , that the Court of Session was competent, 
notwithstanding that L had only charged 8 with 
offences under ss. 193 and 218 of the Penal Code? to 
charge L with offences under ss. 195 and 211, if such 
offences had come under its cognizance. Empress 
Lackman Singh . .1. h. R. 2 AIL 398 

; '■ Criminal Pro- 

cedure Code, 1861 , 5 . 435 and s. 359 . A Sessions 
Judge was competent, under s. 435, Code of Criminal 
Procedure, to order the committal of a person ac- 
cused of giving false evidence after the discharge of 
such person by the Magistrate, s. 359 notwith- 
standing (J- "Kemp, dissentients). Queen v. 
Bhohisan Mahatoon W. R. 1864 Cr. 3 

; ' 48 . — 1 — • Person dis- 

charged by Magistrate. A Sessions Judge has dis- 
cretion to order the commitment to the Court of 
Session of any accused person discharged by the 
Magistrate. The non-exercise of such discretion 
cannot be interfered with by the High Court. 
Queen v. Sheetaram Chowdhry 

2W. R. Or. 44 

,, ' 49 . , ' — , — ■ . Discharge 0 f 

accused on inquiry before Magistrate — Further in- 
quiry . When an inquiry has been made and the 
accused discharged, the Session Court may order the 
commitment of the accused, but cannot merely 
direct further inquiry. Queen v e Ghassekam 

3 N. W. 90 

50. — * — — £< Acquittal and 

release ” of accused by Magistrate — Criminal 
Procedure Code, 1861, s. 435. Where a Magistrate 
used the words 4 £ acquittal and release, ’ ’ when he 
intended only to discharge a person accused of an 
offence not triable by him : — Held, that the Court of 
Session was competent, under s. 435, Code of Crimi- 
nal Procedure, to order a commitment of such 
accused person. Queen v, Xeetie Dulal 

8 W. R. Cr. 41 

■■■■■■ ■■ ■ ■ ■' ;■ A L — ■ — . , Discharge by Ma- 
gistrate — Criminal Procedure Code, 1861 , s. 435. 
A Sessions Judge might, under s. 435 of the Code 
of Criminal Procedure, after a Magistrate has dis- 
charged an accused person, order the Magistrate to 
commit the accused person to the Sessions. In the 
matter of the petition of Musmud Ali Chowdhry 
alias Moochee Mean . . 7 W. R. Cr. 88' 
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610 , referred to. Queen-Empress v. Manna 
Lall . . . , LLR10 All. 414 

50, ' Sanction to pro- 

secute by District Judge — Trial by same Judge as 
Sessions Judge — Criminal Procedure Code (Act 
X of 1882), ss. 195, 187— Penal Code , s. 196. A 
Sessions Judge is not debarred by s. 487 of the 
Criminal Procedure Code from trying a person for an 
offence punishable under s. 196 of the Penal Code 
when he has as District Judge given sanction for 
the prosecution under the provisions of s. 195 of the 
Code of Criminal Procedure. Madhub Chunder 
Mozumdar v. Novodeep Chunder Pundit , I. L. P. 
16 Calc. 121, overruled, Empress v. D' Silva, 
I. L. B. 6 Bom. 479 , referred to. . Queen-Empress 
v. Sarat Chandra Rakhit I. D. R. 16 Gale. 768 

5 7. Criminal Proce- 

dure Code, ss. 193 , 287, 288 — Cancellation of 
conditional pardon to prisoner — Approver, trial 
of — Proof of confessional stateme?its of accused. 
Several persons were charged with daeoity. While 
the case was pending, two of the accused made 
confessional statements ; afterwards a conditional 
pardon was tendered to them, and they were examin- 
ed as witnesses by the Magistrate and subsequently 
on behalf of the prosecution in the Sessions Court, to 
which the other accused were committed for trial. 
They there denied that they had been taken as 
approvers, whereupon the Sessions Judge placed 
them in the dock, called on them to plead, and 
permitted the depositions made by them before the 
Magistrate, but not their confessional statements, 
to be read to the jury. Held, that the trial of the 
the two persons, who had not been committed to 
the Sessions Court, was ultra vires. The proper 
course was to have treated the evidence given by 
them before the committing Magistrate as evidence 
in the case under s. 288 of the Code, and to have 
allowed the other accused to cross-examine them . 
Per curiam : The Sessions Judge committed an irre- 
gularity in refusing to place on the record the 
confessional statements of persons whom he treated 
as accused- Queen- Empress v. Rama Tevan 

I. Xi. Br. 15 Mad. 352 

58. — — — - - — — — — • Conditional par- 
don to prisoner— Withdrawal .of pardon and trial 
of person pardoned conditionally — Approver, trial 
of, jointly with other accused — Power of Sessions 
Court to try person not committed— Criminal Proce- 
dure Code, s. 193. Two persons, J and U, were 
charged with the murder of U's husband, and in 
the course of the police inquiry made certain state- 
ments to the police. They were then sent up by 
the police to a Deputy Magistrate for inquiry. J 
made three statements on the 28th of February, the 
1st of March and the 9th of March 1894, respectively, 
two of which were confessions, the third being a 
withdrawal of such confessions. U also made two 
statements on the 2nd and 9th of March, the first 
of which was a confession, and the second a with- 
drawal thereof. On the 27th of April U was 
tendered a pardon, and was thereafter treated as 
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an approver, in which capacity she gave evidence 
against J . J was then committed to the Court of 
Sessions to take his trial, U being sent up as an 
approver. In the Sessions Court U resiled from her 
deposition before the committing Magistrate, and 
was then and there treated as an accused person, 
and placed on her trial with the other accused and 
the deposition aforesaid was put in as evidence. 
Both accused were convicted mainly on their con- 
fessions, J of murder and U of abetment of murder. 
Held, that the conviction of U was bad, the Court 
of Sessions having had no jurisdiction to try her, 
as she was never committed to that Court by any 
competent Magistrate. Queen-Empress v. Jagat 
Chandra Mali . . I. X». R. 22 Calc. 50 

59. - — — — — Powers of Ses- 

sions Judge on revision — Further enquiry, power 
of Sessions Judge to direct — Criminal Procedure 
Code ( Act X of 1882), ss. 423 , 435, 436 , 439 . . A 
complaint was made before a Magistrate, which 
involved a charge of daeoity against the accused 
person and others. The Magistrate, in dealing with 
the case, proceeded under s. 209 of the Code of 
Criminal Procedure, and, finding no case of daeoity 
primd facie established, proceeded to frame charges 
under s. 254 of the Code charging the accused 
with offences under ss. 380 and 448 of the Penal 
Code, viz., theft in a building and criminal trespass. 
Having heard the whole of the evidence, he then 
acquitted the accused under s. 258 of the Code, and 
gave him sanction under s. 195 to prosecute the 
complainant under s. 211 of the Penal Code. The 
complainant then applied to the Sessions Judge to 
revoke that sanction. The Sessions Judge proceed- 
ed to consider the whole case, and finding that a 
proper inquiry had not been made and all evidence 
available not taken, and that, had this been other- 
wise, a Sessions case might have been established, 
directed the Magistrate to hold a further inquiry, 
and to proceed, in accordance with the result of such 
inquiry, either to commit the accused to the Sessions 
or grant the sanction, as the case might be. Held , 
that the Sessions Judge had exercised a jurisdiction 
not vested in him by law. Acting as a Revision 
Court, he could send for the record for any purpose 
mentioned in s. 436, hut he was not competent under 
s. 436 to direct a fresh inquiry, inasmuch as the 
accused had not been improperly discharged of an 

offence triable exclusively by a Court of Session, but 

had been acquitted of an offence within the Magis- 
trate’s jurisdiction. The Sessions Judge had in fact 
exercised the jurisdiction vested in him as an Appel- 
late Court under s. 423, as if an appeal had been 
presented to him from an order of an acquittal ; such 
powers in revision cases are only conferred on the 
High Court. Baunath Pandey v. Gauri Kant a 
Mandal . . . 1. 1*. R. 20 Calc, 633 

00.— ; — — Sessions Judge's 

power to review his order in proceedings taken 
to revoke sanction. A Sessions Judge, having once 
refused to revoke a sanction granted by a subordi- 
nate Court under s. 195 of the Criminal Procedure 
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Code (Act X of 1882), has no jurisdiction afterwards 
to review his order and set aside the sanction. An 
application to a Sessions Judge for revocation of 
sanction granted under s. 195 of the Code is a 
criminal proceeding in revision. Any order passed 
in such a proceeding is final, and cannot he reviewed 
or revived by him. Queen,* Empress v. Fox, I. L. B. 
i0 Bom. 176 , and Medhi Hasan v. Tota Bam, 
1. L. B. 15 All 61, referred to. Queen-Empress 
v. Ganesh Ramkrishna . I. L. R. 23 Rom. 50 


61 . 


Appeal from a 


conviction by a Magistrate, other than a Presi- 
dency Magistrate, where accused pleads guilty — 
Power of Sessions Court. The accused pleaded guilty 
to a charge of kidnapping from lawful ^ custody? 
and was thereupon convicted by a Magistrate of 
the first class and sentenced to four months ’rigorous* 
imprisonment and a fine of R20. The accused 
appealed, and in appeal denied that he had commit- 
ted the offence. The Sessions Judge was of opinion 
that, as the accused had pleaded guilty at the trial, 
he had no power to deal with the appeal except as 
regards the amount of punishment awarded. He 
therefore referred the case to the High Court. Held, 
that the Sessions Judge was competent to deal with 
the whole appeal. S. 412 of the Criminal Procedure 
Code (Act X of 1882) had no application. That 
section provides for convictions by Courts of Session 
or Presidency Magistrates only, and the exception 
is not only as to the extent, hut also as to the legality 
of the sentence. Queen-Empress v. Kalu Dosan 
I. D. R. 22 Bom. 759 

62. Criminal Proce- 


dure Code ( Act V of 1898), ss. 195, 476 — Order by 
Deputy Magistrate sanctioning prosecution — Com- 
plaint by Deputy Magistrate — Jurisdiction of 
Sessions Court to interfere. A Deputy Magistrate, 
having decided that certain witnesses (who had 
given evidence before himself and before two other 
Magistrates on different occasions relating to charges 
of rioting and causing hurt) had wilfully committed 
perjury on one occasion or another, ordered them 
to be prosecuted for perjury and bound them over to 
take their trial. The Sessions Judge set aside the 
Baid order, deeming it undesirable that sanction to 
prosecute should be given under the circumstances. 
Held, that, whether the Deputy Magistrate had 
intended to pass an order under s. 476 or to make 
a complaint under s. 195 (1) (b) of the Code of 
Criminal Procedure, the Sessions Judge had no 
power to interfere. Queen-Empress v. Ankanna 
I. Ii. R. 23 Mad. 205 


ea 


•— Criminal Proce- 
436 — Fresh inquiry 
accused persons — - 
after acquittal. 


dure Code (Ad V of 1898), s. 
after improper discharge of 
Jurisdiction of Sessions Judge 
Charges under ss. 304 and 147 of the Penal* Code 
were brought by the police against certain accused 
in the Court of a Deputy Magistrate, who took 
all the evidence for the prosecution, but went on 
furlough without passing any order of committal or 
otherwise. His successor, considering the evidence 
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insufficient to support the charges, altered them 
to charges under ss, 325 and 147 of the Penal 
Code, and after hearing evidence for the defence 
acquitted the accused. The Sessions Judge, consi- 
dering the alteration in the charges improper at such 
a stage, ordered a fresh inquiry into the offence. 
Held', that the Sessions Judge had exercised jurisdic- 
tion not conferred upon him by law, and that his 
order for a fresh inquiry must be set aside. Baij- 
nath Pandey v. Gauri Kanta Mandal, I. L. B. 20 
Calc. 633 , approved of. Queen-Empress % Hanu- 
mantha Reddi . . I. D. R. 23 Mad. 225 

64 . Evidence recorded partly by 

another Judge — Criminal Procedure Code (Act V 
of 1898), s. 350 — Sessions Judge — Magistrate — 
Trial — Consent of the prisoner— Jurisdiction. Under 
the Code of Criminal Procedure (Act V of 1898), 
a Sessions Judge is not authorised to try a case 
partly on evidence not recorded by himself ; and he 
cannot do so, although the prisoner has given his 
consent to such a trial. S. 350 of the Criminal 
Procedure Code applies solely to Magistrates. 
King-Emperor v. Sakharamc Panduram (1901) 

I. Jj. R. 26 Bom. 50 


65. 


Order for re-trial on 


appeal — Criminal Procedure Code (Act V of 1898), 
ss. 423 (&), 232 — Be-trial, power of Sessions Court 
to order— Defective framing of charges— Prejudice 
—Penal Code (Act XLV of 1860), ss. 154, 155. 
There is nothing in the language of s. 423 (b). Code 
of Criminal Procedure, to limit the power of 
an Appellate Court to direct a re-trial to cases in 
which the trying Magistrate had no jurisdiction. 
Apart from the general power given to an Ap- 
pellate Court to order re-trial, under s. 423 (b), 
Code of Criminal Procedure, a Sessions Judge 
is empowered by s. 232, Code of Criminal Pro- 
cedure, to direct a re-trial to be had upon a charge, 
framed in whatever manner he thinks fit, on 
the ground that the accused had been misled in his 
defence by the absence of a charge or a defect in 
the charge. Certain owners of land were convicted 
under s. 154 or s. 155 of the Indian Penal Code, for 
acts or omissions on the part of their agents. The 
charges framed by the Magistrate against them, 
however, referred only to the knowledge and belief 
and acts and omission of the accused themselves. 
The Sessions Judge, on appeal, held that, by reason 
of the omission to insert the words e{ or their agents 
or managers 5 5 in the charge, the accused had been 
seriously prejudiced in their defence, and directed 
a new trial upon charges so amended as to have 
reference to the acts and omissions of the agents. 
Held, that the order for re-trial was legally made 
by the Sessions Judge. Sarat Chandra Shah 
Chowdhry v. Emperor (1902) 7 O. W. N. 301 

68 . » — Bowers on revision — Convic- 

tion of offence without charge — Order of Appellate 
Court for re-trial — Criminal Procedure Code (Act V of 
1898), ss. 232, 243. Where an accused was charged 
under s. 471 of the Penal Code with dishonestly using 
as genuine a false document, and the Magistrate con- 
victed him under s. 500 of that Code of defamation. 
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•of which, offence there was no charge framed against 
him : Held , that the Sessions Judge, if he thought a 
new trial necessary, should have proceeded under 
s. 232 of the Criminal Procedure Code, under which 
•an Appellate Court is competent to direct a re -trial, 
and not, as he did, under s. 423. Queer e : Whether 
an Appellate Court has, under s. 423 of the Code, 
general power to order a new trial. Gobinda Per- 
shad Pandey v. Garth (1900) 

I. X. R. 28 Calc. 63 
s.c. 5 C. W. 35T. 819 

07, Qualification — Criminal Pro- 

cedure Code (Act V of 1898) ss. 476, 487 , 556—. False 
statement made before. District Judge — Order for in- 
quiry — Conviction — Appeal to the Sessions Judge — 
Sessions Judge whether interested in the case , and 
disqualified from hearing appeal. A Sessions Judge 
is not, by reason merely of having as a District 
Judge ordered an inquiry under s. 476, Code of Cri- 
minal Procedure, disqualified under s. 487 of that 
Code from trying the case, or hearing an appeal 
when the case has been tried by a lower Court ; 
nor does this make him 4 c personally interested ’ ’ 
in the case, within the meaning of s. 556 of the Code. 
Queen-Empress v. Seurat Chandra Ralchit (1889), 
I. L. JR, 16 Calc 766 , followed. Illustration in 
s. 556, Code of Criminal Procedure, distinguished. 
Emperor v. Banka Behari Banxk (1903) 

7 C. W. 3N. 708 

SET-OFF. 

Col. 

1. General Cases .... 11704 

2. Cross-decrees . . . . 11718 


See Civil Procedure Code (Act XIV 
or 1882), s. 13, Expl. II. 

I. Xj. R. 35 Calc. 979 

See Civil Procedure Code, 1882, ss. Ill, 
216 . . 8 C. W. 35T. 118, 174 

I. X. R. 27 All. 145 

See Civil Procedure Code, 1882, s. 211. 

10 C. W. 355*. 199 

See Compensation— Civil Cases. 

I. X. R. 18 Rom. 717 

See Contribution . 12 O. W . 35T. 60 

See Evidence— Civil Cases — Secondary 
Evidence — Unstamped or Unregis- 
tered Documents .. 5 B. L. R. Ap. 1 

See Mesne Profits — Assessment in Exe- 
cution, and Suits for Mesne 
Profits . . IL, R. 25 All. 266 

See Pleader, Remuneration of. 

X. Xi. R. 29 AIL 649 

See Pre-emption. 

I. X*. R. 33 Calc. 676 

See Road Cess Act. 

I. Ii. R. 4 Calc. 576 
11 C. X,. R. 140 


SET-OFF — contd. 

See Small Cause Court, Presidency 
Towns — Jurisdiction— Set-off. 

I. X. R. 20 Gale. 527 
I. X. R. 21 Calc. 419 

See Suit, Maintainability of. 

XX. R. 32 Gale. 654 

1. GENERAL CASES. 

1. Raising issue of set-off on 

trial — Procedure. When a defendant raises a 
claim of set-off on the trial of that issue, he must be 
considered as plaintiff. Jagadamba Dasi v. Grob 

5 B. X. R. 639 

As to how cases of set-off will be dealt with, see 
Ramgopal v. Majeti Mallikkarjanud 

1 Mad. 396 

2. - Power of Revenue Court to 

allow set-off under Act X of 1859, s. 24- 

Suit by principal against agent. A Revenue Court 
acting under the provisions of s. 24, Act X of 
1859, had jurisdiction to allow a set-off for any 
sums which the agent might either have paid to his 
principal directly or used for the benefit of his 
principal with his sanction and authority. Mohima 
Runjun Roy Chowdhry v. Nobo Coomar Misser 

18 W. R. 339 

3. — Written statement of set-off 

— Act VIII of 1859, s. 121. Under s. 121, Act 
VIII of 1859, a defendant, desirous of setting off 
against the claim of the plaintiff the amount of any 
payment made by him on plaintiff’s account, was 
bound to tender a written statement containing the 
particulars of his demand. Poorna Chunder Roy 
v . Beharee Lai.l Mookerjee . 14 W. R. 473 

4. Character in which claim is 
made — Civil Procedure Code, s. Ill — -Written 
statement pleading a set-off. In a suit in which 
the plaintiff sued, as son of a deceased vakil, to re- 
cover the amount of a promissory note and bond 
executed by the defendant to his deceased father, 
the defendant alleged in his written statement that 
the plaintiff’s father had collected funds belonging to 
him, as his vakil, exceeding the amount due on the 
promissory note and bond and asked for a decree for 
the difference. Held, (i) that the written statement 
must be regarded as a plaint in regard to the set-off, 
and should have been stamped accordingly ; (ii) that 
if the plaintiff claimed as the heir and representative 
of his father, the set-off was rightly pleaded. Chen- 
nappa v. Raghunatha . I. X. R. 15 Mad. 29 

5. Right of set-off— Cross- 

demands arising out of same transaction. Semble : 
The right of set-off will be found to exist not only 
in cases of mutual debts and credits, but also where 
cross-demands arise out of the same transaction, or 
are so connected in their nature and circumstances 
as to make it inequitable that the plaintiff should 
recover, and the defendant be driven to a cross-suit. 
Clark v. Ruthnavaloo Chetti . 2 Mad. 296 

— — - -- Cross-demands 

arising out of same transaction— Suit to enforce 
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contract — Damages. The right of set-off exists 
where there are cross -demands arising out of one and 
the same transaction, or where these are so connected 
in their nature and circumstances as to make it 
inequitable that the plaintiff should recover and the 
defendant be driven to a cross-suit. In a suit to 
recover money due under a contract made between 
the plaintiff and defendants: — Held, that the defend- 
ants were entitled to set off the amount of damages 
which the defendants had proved they had sustained 
by reason of the plaintiff’s breach of the contract 
sued on. Kistnasamy Pillay v. Municipal 
Commissioners for the Town of Madras 

4 Mad. 120 

7. — — — Cross-demand 


arising out of the same transaction — Civil Pro- 
cedure Code {Act XIV of 1882), s. 111. When 
the defence raises a cross -demand which is found 
to arise out of the same transaction as, and is con- 
nected in its nature with, the plaintiff’s suit, the 
defendant is entitled to have an adjudication of it, 
although it may not amount to a set-off under s. Ill 
of the Civil Procedure Code. Bhagbal Panda v. 
Bamdeb Panda , 1. L. E. 11 Calc. 557, relied on. 
Clark v. Euihnavaloo Chetti, 2 Mad. H. C. 296, 
referred to. Chisholm v. Gopal Chunder Surma 
I. Xi. E. 16 Calc. 711 

8, Civil Procedure 

Code, s. Ill — Suit, for balance of account The 
defendant was lessee from Government of a bridge of 
boats over the Ganges under a lease for five years, 
the consideration for which was payable by instal- 
ments extending over the term of the lease. The 
lease contained, amongst other provisions, one to the 
effect that the Government, if it saw fit at the 
expiration of the lease to farm the bridge to any 
other contractor, should be bound to take over the 
lessee’s plant at affair valuation to be determined by 
arbitration ; and another clause provided that 
“ should the Government, however, see fit to cancel 
the lease during its currency with a view to sub- 
stitute a pontoon bridge or for any other cause, 
for which the lessee is not responsible, he will be 
entitled to compensation from Government for all 
losses. 5 ’ The lessee died before the expiration of the 
lease, and the Magistrate of the district, acting on 
behalf of the Government, proceeded to deprive his 
representatives of the use of the bridge and to 
seize the stock and materials. The Magistrate then 
directed two persons to assess the value of the stock 
which was ultimately fixed at R 10,900. The Magis- 
trate added a percentage, bringing the total amount 
up to R 12,100, and a suit was filed on behalf off 
Government against the representatives of the 
deceased lessee giving credit to the defendants for 
: such amount, and claiming the balance due in res- 
pect of the last two instalments under the contract. 
Held, that the sum of R 12, 100 assessed in the 
manner above described could not strictly be re- 
garded as a set-off. The suit was one for balance of 
account, and the defendants were entitled to dispute 
the correctness of the plaintiff’s estimate of the 
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item allowed in their favour. Secretary of State: 
for India v. Madari Lal . X L. B. 13 AIL 


9. 


Civil Procedure 


Code , ss . Ill, 216 — Cross-claims of the nature op 
set-off. The plaintiffs agreed to purchase from the 
defendant certain timber. They paid part of the 
price in advance and took delivery of some part off 
the timber, but refused to take delivery of the rest,, 
and subsequently sued the defendant to recover part 
of the price paid, alleging that the portion of which 
they had taken delivery was not of the quality con- 
tracted for. Held, that in such a suit the defendant 
might claim by way of set-off compensation for the 
loss which he had incurred in the re-sale of that 
portion of the timber, the subject of the contract, or 
which the plaintiffs had failed to take delivery* 
S. Ill of the Code of Civil Procedure is not exhaus- 
tive of the descriptions of cross-claim which may be 
allowed by way of set-off. Clark v. Euihnavaloo 
Chetti, 2 Mad. 296; Kistnaswamy Pillay v. Muni- 
cipal Commissioners for the Town of Madras, 4 
Mad. 120 ; Kishorchand Champalal v. Madhowji 
Visram, I. L. E. 4 Bom. 407 ; Praji Lal v. Maxwell y 
I. L. E. 7 All. 284; Bhagbai Panda v. Bamdeb Panda, 
I. L. R. 11 Calc. 557 ; and Chisholm v. Gopal Chun- 
der Surma, I. L. R. 16 Calc. 711, referred to. Niaz 
Gul Khan v. Durg-a Prasad . I. X R. 15 All. 9' 
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a claim for unliquidated damages — Civil Procedure 
Code {Act X of 1877), s. Ill-Costs— Act XXVI 
of 1864, s. 9. The provisions of the Civil Procedure 
Code (Act X of 1877) do not give the right to set off 
claims for unliquidated damages, but that Code does 
not take away any right of set-off, whether legal or 
equitable, which parties to a suit would have inde- 
pendently of its provisions. Where, therefore, in a 
suit for the price of goods sold and delivered, the 
defendant admitted that there was a sum of 
Rl, 159-12-0 due by him to the plaintiff, but sought 
to set-off the sum of R972 as damages sustained by 
him by reason of the non-delivery of some of the 
goods contracted for, it was held that, as the claim 
of the defendant against the plaintiff was connected 
with the same transaction and arose out of one and 
the same contract as that in respect of which the 
plaintiff’s suit was brought, and as the amount of the 
defendant’s claims was capable of being imme- 
diately ascertained, the defendant might set-off his 
claim. Clark v. Euthnavaloo Chetti, 2 Mad . 296, 
and Kistnasamy Pillay v. Municipal Commissioners- 
of Madras, 4 Mad. 120, followed. Where the defend- 
ant proved a set-off against the plaintiff, and thus 
reduced the amount which he (plaintiff) was entitled 
to recover from the defendant, for breach of con- 
tract : — Held, that, notwithstanding the provisions 
of s. 9 of Act XXVI of 1864, the plaintiff was 
entitled to his costs. Kishorchand Champalal v. 
Madhowji Visram . I. X E. 4 Bom. 407 


11. Eight to set-off a 

claim for an unascertained amount — Civil Pro- 
cedure Code {Act XIV of 1882), s . Ill . The pro- 
vision of the Civil Procedure Code (Act XIV of 
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1882), s. Ill, does not take away from parties any 
right to set-off, whether legal or equitable, which 
they would have had independently of that Code. 
And such right exists not only in cases of material 
debts and credits, but also where cross-demands arise 
out of the same transaction, or are so connected in 
their nature and circumstance as to make it inequit- 
able that the plaintiff should recover, and the defend- 
ant should be driven to a cross-suit. Where, there- 
fore, a decree had been obtained against certain 
persons in respect of arrears of rent of an ijara held 
jointly by them, and one of them having been forced, 
to pay the whole amount of decree, sued the others, 
for contribution, and where in such suit the defend- 
ants pleaded that, although the plaintiff had paid 
off the whole of the decree in question, he was not 
entitled to recover any portion from them, inasmuch 
as he was indebted to them for his share of the ijara 
rents, the whole of which had been paid by them to 
the zamindar in previous years, as well as in respect 
of rent due to them for the share on account of a 
portion of the land which he himself held in nij-jote, 
and for which ho had paid no rent, and that, on 
accounts being gone into, it would he found that 
their claim exceeded that of the plaintiff : — Held, 
following Clark v. Buthnavaloo Cfieiti, 2 Mad. 
296 , and Kishorchand Champalal v. Madhowji 
Visram, I. L. B. 4. Bom . 407 , that notwithstanding 
the provisions of s. Ill of the Civil Procedure Code, 
the defendants’ claim for the share of rents paid by 
them to the zamindar on account of the same ijara 
might properly be pleaded as a set-off and be taken 
into account in determining the plaintiff’s suit as 
arising out of the same transaction, but that their 
claim for rent for the portion of the lands held by 
the plaintiff in nij-jote could not be treated in such 
manner, but must form the subject-matter of a 
separate suit. Biiagbat Panda v. Bamdeb Panda 
I. Xj. B. II Gale. 557 

12. — Bight to set off 

damages for breach of contract — Civil Procedure 
Code , 1882 , s. Ill — “ Ascertained ” sum. A suit 
was brought by P against the Elgin Mills Company 
for recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. Defendants 
claimed a set-off as damages for loss incurred by the 
plaintiff’s failure to supply all the wood contracted 
for, such loss having arisen on the 25th October 
1879 and subsequently. Held, that, although, tak- 
ing the word “ ascertained ” to mean " liquidated,” 
the claim of the defendants for damages would not 
come within the meaning of a set-off under s. Ill of 
the Civil Procedure Code, that section was one regu- 
lating procedure and was not intended to take away 
any right of set-off, whether legal or equitable, which 
parties would have had independently of its provi- 
sions, that the right of set-off would be found to exist 
not only in cases of mutual debts and credits, but 
also where the cross-demands arose out of one and 


BET-OFF — contd. 

1. GENERAL CASES — contd. 

the same transaction, or were so connected in their 
nature and circumstances as to make it inequitable- 
that the plaintiff should recover and the defendant- 
be driven to a cross- suit ; and that as, in the present 
case, the claim sprang out of the same contract, 
which the plaintiff sought to enforce, and could 
readily he determined in the same suit, it was equit- 
able that it should be so determined. Garni Bahai 
v. Ram Bahai, 7 N. W. 157 ; Kistnasamy Pillay v. 
Municipal Commissioners of Madras, 4 Mad. 120 ; 
and Kishorchand Champalal v. Madhowji Visram, 
I. L. B. 4 Bom. 407, followed. Per Oldfield, J. 
That the excess of the set-off in favour of the- 
defendants over and above the claim of the plaintiff 
might properly be decreed to them, and that the set- 
off should be allowed, if at all, to its full extent, and 
not merely to the extent of defeating the claim. Per 
Dtjthoit," J. — That although the set-off might pro- 
perly be admitted as an equitable protection to the 
defendants against being cast in the plaintiff’s suit, 
the defendants could not, failing the provisions of 
s. Ill of the Civil Procedure Code, be allowed to 
recover a sum of money from the plaintiff, they 
having paid no court-fees on that account. Pragi 
Lal v. Maxwell . . I. !L. B. 7 Mad. 284. 

13. - ■ Civil Procedure 

Code, 1859, s. 121 — Suit or award determining- 
several items — Mutual liability under award . 6r 
and B referred to arbitration disputes between them 
regarding the partition of their paternal estate. The 
concluding portion of the award ran as follows 
"'Both parties shall jointly satisfy the debts on 
the creditors demanding payment, which debts are 
joint and have hereunder been declared payable by 
both parties. Should one party neglect to pay or 
show carelessness in the matter, and should the other 
be obliged to pay the whole amount of any such 
debts, the latter shall be competent to realize from 
the former portion of the debt paid on his account, 
together with costs and interest by the enforcement 
of this award, and shall also he entitled to recover 
the amount by suit in Court. Both parties shall act 
up to this award in its entirety. The sum of 
R 338-0-9 which has been found due and pay- 
able by G to B as per account showing the mutual 
dealings between the parties, shall be made- 
good as follows, ie., G shall pay to B the whole 
amount of -R 338-0-9 by the middle of the-, 
month of Pons 1276 Fash, cither in a lump 
sum or by instalments, and in case of noii-pay- 
ment within the said period he shall he charged with 
interest at the rate of one per cent, up to the day of 
payment*” B sued to recover from G the money 
found to be due and payable to him under the award. 
G admitted the claim, hut desired to set-off half, 
the amount of certain debts which were payable 
under the award by the parties jointly, and which he 
alone had satisfied. The lower Appellate Court 
deducted from the claim items of the demand ad- 
mitted by B, but refused to determine G’s right to- 
set off the items which B disputed on the ground 
that they could be more conveniently inquired, 
into in a separate suit. It was held (per Stuart,. 


( 11709 ) 


DIGEST OF CASES. 


( 11710 ) 



21. Purchase. by 

patnidar of shares in zamindari — Set-off on pay- 
ment of rent. The four defendants obtained jointly 
a patni lease of R, and subsequently purchased 
jointly a 5 annas share in the zamindari. Defend- 
ants 1 and 2 separated from 3 and 4, each taking 8 
annas of the patni and 2 £ annas of the zamindari, 
and then defendants 3 and 4 sold their zamindari 
right in 2 annas and 15 gundas share to K, the 
plaintiff, retaining 5 gundas share on their own 
account. The plaintiff sued to recover the rent of 2 
annas and 15 gundas from the defendants 1 and 2, 
who denied the plaintiff’s claim, while theyadmitted 
that they were liable for 8 annas rent of the patni, 
treating themselves as their own zamindars for 2 J 
annas share in the zamindari, and the alleged 
payment of 5J- annas of the patni rent to the 8 annas 
share- holder in the zamindari, and a set-off against 
the other 2J' annas against their own claim as 
zamindars. Held, that, as the defendants 1 and 2 
were strangers to the transfer of the rights of 
defendants 3 and 4 to the plaintiff, they had, as 
between themselves and the plaintiff, a right still to 
do what they did formerly, namely, set-off their 
patni liability against their zamindari right. 
Gooroo Dyal Chhckerbtjtty v. Keshtjb Bibee 

: ! 20 W. B. 409 


16. Insolvency Act, 

s. 39 — Mutual credit — Civil Procedure Code, 1877, 
s. 111. Where there is a debt due from an insolvent 
prior to his insolvency to another from whom there 
was a debt which was in dispute due to the insolvent, 
in a suit brought by the Official Assignee to recover 
the latter debt, the defendant is entitled, under s. 39 
•of the Insolvent Act, II and 12 Viet., c. 21, to set-off 
the debt due from him to the insolvent against sums 
which may be claimed from him. Miller v . Beer 

6 C. L. B. 294 

17. -j — Civil Procedure 

Code , 1882, s . Ill — Court-fee on set-off. In a suit 
to recover a sum of money due as wages, the plaintiff 
alleging that the defendant had engaged him to sell 
cloth on his account at a monthly salary, the defend- 
ant ela imed a set-off as the price of cloth which he 
alleged the plaintiff had sold on his account on com- 
missio , It appeared that the defendant had previ- 
ously sued the plaintiff to recover the same amount 
as was now claimed by way of set-off, as being due 
ioi the price of cloth sold and delivered by the 
defendant to Mm ; and the plaintiff (then defendant) 
pleaded that thqre had been no sale to him, but the 
•cloth had been delivered to him on commission sale. 


SET-OFF— contd. 

1. GENERAL CASES— contd. 

C.J., Spaniqe, J., dissenting), that G was entitled 
to demand a set-off, and that the lower Appellate 
Court should have inquired into the disputed 
items of the demand, and not have referred G to 
a separate suit in respect of those items. Gauri 
Bahai v. Ram Sahai . . . 7 3N. W. 157 

14. Suit for redemp- 

tion decree in — Set-off of costs against mortgage- 
money — Lien of attorney — Civil Procedure Code, 
1877, ss. Ill, 221. The decree in a redemption suit 
directed the plaintiff (the mortgagor) to pay the 
mortgage -money and interest to the defendant, and 
directed the defendant to pay the plaintiff the costs 
of the suit. Held, that the plaintiff was entitled to 
set-off the amount of his taxed costs against the 
mortgage-money which he was liable to pay under 
the decree, notwithstanding any claim that the 
defendant’s attorney might have against the de- 
fendant in respect of the defendant’s costs of suit. 
BRIJNATH DASS V. J UGGERNATH DaSS 

I. L. B. 4 Cal e. 742 

S.C. BrIJONATH DaSS V. JlTGGERNATH DASS 

4 C. L. B. 122 

15. . — Civil Procedure 

Code {Act XIV of 1882), s. 221— Costs due by 
mortgagee to mortgagor— Set-off against the mort- 
gage-debt — Liability of mortgage for any balance 
— Redemption suit. The mortagor is entitled to 
set-off or deduct the amount of costs payable to 
him under the decree against or from the mortgage- 
debt payable by him. If the amount of the costs be 
larger than the mortgage -debt, the mortgagor is 
entitled to obtain possession &i once of the mort- 
gaged property and to recover the balance against 
the mortgagee. Side v. Bali 

I. E. B. 17 Bom. 32 


SET-OFF 1 — contd. 

1. GENERAL CASES — contd. 

The suit was dismissed on the ground that there was 
no proof of a sale of cloth, and the question whether 
any sum was due for cloth sold on commission sale 
was not gone into. The cloth now alleged to have 
been delivered on commission sale was the same as 
that alleged in the former suit to have been actually 
sold to the plaintiff. Held, that the defendant was 
entitled, under s. Ill of the Civil Procedure Code, 
to setoff the amount claimed as due for goods sold on 
commission against the plaintiff’s demand. Held, 
also, that the court-fee payable on the claim for 
set-off was the same as for a plaint in a suit. Amir 
Zama v. Nathu Mat. . , I, L. B. 8 All. 396 

18.. Liquidated sum 

due on bo?id — Suit for rent. A liquidated sum clue 
on a bond is capable according to law, even without 
an agreement to that effect, of being set-off against 
sums due for rent. Watson & Co. v, Brqjo- 
soonduree Debia . . . 16 W. B. 225 

19. Debt due from 

deceased husband— Debt due to widow. A widow is 
liable for a debt contracted by her husband. Such 
debt may be set-off against a debt due to her. Grish 
Chunder Lahoory v. Koomaree Dabea 

1 W. B. Mis. 23 


Lambardar — C o- 
Profits , suit for 


sharer — Revenue, payment of- 
share of. Held, (Spankie, J., dissenting), that a 
lambardar, who had paid an arrear of Government 
revenue out of the collections of subsequent years 
without reference to the co-sharers, was entitled, in 
a suit against him. by a co -sharer for his share of the 
profits for such subsequent years, to claim in the suit 
a deduction on account of such payment. Udai 
Singh v. Jag an Nath . I. h. B. 1 All. 135 
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22. — Bent , suit for — 

Bent paid in hind — Set-off allowed for — Account. 
In a suit for arrears of rent, where defendant 
pleaded that, under an arrangement between him 
and plaintiff’s ancestors, payment had been made by 
him in cash or in kind, and asked for an account 
to be taken, the lower Court was held to have been 
wrong in decreeing the suit on the ground that it 
could not go into evidence on a question of set- 
off in a rent suit, and was bound to take an 
account. Roy Nundeeptjt Mohatoon v. Stewart 

23 W. It. 20 

23. Plea of payment 

in suit for arrears of rent — Indirect payment. In 
asuitbyazamindar for arrears of rent the defendant 
alleged that his tenure had been placed under the 
management of the Collector, and had so remained 
for a number of years, and that the Collector, from 
money realized by him as manager, had, in addition 
to satisfying all other claims of the plaintiff, paid the 
rents accruing, not only during the period of his 
management, but up to, and inclusive of, the years 
the arrears of rent for which were claimed in the suit. 
The lower Court refused to consider the defendant’s 
plea, on the ground that it was in the nature of a set- 
off, and that, not being a debt due from the plaintiff 
to the defendant, it was not such a set-off as could 
be allowed by the Court. Held , that the plea was a 
plea of payment merely and not in the nature of a 
set-off. Koonjo Rehary Singh v. Nilmoney 
Singh Deo . . . . 4C.L.E, 296 

24. — Suit for contri- 

bution against person jointly liable for rent. In as- 
certaining the amount due for contribution in a suit 
by one of two persons jointly liable under a decree for 
rent, the Court is bound to take into consideration 
sums paid by the defendant, on former occasions for 
rent in excess of his own share of the rent, although 
such sums are not claimed in his written statement, 
the sums paid not being in the nature of a set-off. 
Gogun Chand Dut v. Hum Mohun Dut 

12 C. X,. R. 539 

25. Civil Procedure 

Code , 1859, ss. 121 , 195 — Claim arising out of same 
transaction. Where a defendant claims a right of 
set-off arising out of one and the same transaction 
as that in which the suit originated, it is not equi- 
table to drive him to a cross-suit : a decree under Act 
VIII of 1859, s. 195, and the latter portion of s. 121, 
being of the same effect and subject to the same rule 
as if it had been made in a separate suit. Radha 
Ram Deb v. James . . .20 W. R, 410 

26. — Decree for defend- 

ant on set-off where nothing found due to the plaint- 
iff. Held , that a defendant may deny the plaintiff’s 
claim, and also plead a set-off and obtain a decree 
for it, although no sum may be found to be due to 
the plaintiff. Hayatkha v. Abdulakha 

6 Bom. A. C. 151 

27. — Civil Procedure 

Code, 1859 9 s. 195 — Counter-claim — Deductions 


SET-OFF — contd. 
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allowed in ascertaining mesne profits. S. 19 5 T 
Act VIII of 1859, which enabled a defendant to* 
obtain a decree against a plaintiff in respect of a 
counter-claim, was only applicable where defendant 
had been allowed to “ set-off ” a demand against', 
plaintiff’s claim, and did not apply to a case where, 
in ascertaining a defendant’s liability for mesne pro- 
fits, deductions were allowed from the rent proved to* 
have been received, in the nature of allowances made 
for costs of cultivation or collection expenses. 
Tiluck Chand v. Sowdaminee Dassee 

25 W. R. 275 

28. — — Subordinate 

Judge invested with Small Cause Judge’s powers — 
Civil Procedure Code {Act XIV of 1882), s. Ill 
— Set-off exceeding pecuniary jurisdiction of the 
Small Cause powers of the Subordinate Judge— 
Procedure. In a suit brought by the plaintiff to- 
recover R36-7-9 from the defendant under the- 
Small Cause jurisdiction of a Subordinate Judge, the 
defendant claimed to set-off R72, which exceeded 
the pecuniary jurisdiction of the Judge as a Small 
Cause Judge. On reference to the High Court: — 
Held, that the set-off might be pleaded by the de- 
fendant. The Judge would exercise his Small Cause- 
Court jurisdiction in trying the claim of the plaintiff 
and his ordinary jurisdiction in trying the set-off. 
Rampratap v. Ganesh Rangnath 

I. X. R. 12 Bom. 31 

29. Civil Procedure 

Code , ss. Ill , 216 — Suit for dissolution of partner- 
ship. A suit for dissolution of partnership in which 
the claim was valued at R2,000, with a prayer that, 
such balance as might be found due to the plaint- 
iff upon taking the partnership accounts might be 
paid to him, is a suit for money within the meaning- 
of s. Ill of the Code of Civil Procedure, and a plea 
of set-off may be raised in such a suit, and if in 
consequence of snch plea the Court of first instance- 
decrees in favour of the defendant a sum above 
R5,0Q0, then by reason of the provision in para- 
graph ii, s. 216 of the Code, an appeal from that 
decree will lie to the High Court, and not to the- 
District Court. Ramjiwan Mal v. Chand Mae 

I. X. R. 10 AIL 587 

30. Claim of differ- 

ent nature. It is not equitable to allow a set-off 
against a claim relating to a particular account 
stated, of a matter of another nature altogether. 
Kalee Koomar Chuckerbutty v. Huro Chunder 
Chuckerbutty . . . 17 W. R. 177 

31. . — — — Amount in excess 

of jurisdiction of Court. A Court cannot entertain 
the question of set-off if the amount claimed by the 
defendant exceeds the amount cognizable by it. 
When a defendant pleads a set-off and claims a. 
decree, the subject-matter of the suit is no longer 
the mere claim of the plaintiff, but the cross-c-laim 
of both parties. Ram Lal v. Lancaster 

3 1$. W. 114 
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3% Unascertained 

sums. Setting off an unascertained sum against 
•another is a mode of settlement which, if suggested 
to the parties as a compromise, may, with their j 
assent, be a fit end of a litigation, but cannot pro- i 
perly be made the basis of a decree between hostile j 
litigants. Bachun v. Hamid Hossein. Abdool j 
Azeez v. Hamid Hossein 

17 W. R. 113 : 10 B. L. R. 45 j 

; A.— - ; , * Civil Procedure | 

Code, 1859, ss. 121, 195 — Claim for unliquidated j 
damages — Suit on bill of exchange — Cross-demands . j 
8s. 121 and 195 of the Code of Civil Procedure j 
.{Act VIII of 1859) had not the effect of enlarging j 
the right of set-off. In a suit against the acceptor j 
to recover the amount due upon several bills of ex- I 
change, the defendant sought to set-off a claim for | 
unliquidated damages unconnected with the bills of j 
•exchange. Held , that defendant had no right to set j 
off his claim against the debt due to the plaintiffs. 
Clark v. Ruthnayaloo Chetti , 2 Mad. 296 

34. — — — : Unascertained 

damages — Civil Procedure Code, 1859, s. 121. 
Under s. 121, Act VIII of 1859, a defendant could 
not claim a set-off for damages in respect of an 
alleged breach of contract which had not been ascer- 
tained in a suit brought against him to recover the 
amount due on certain dishonoured hundis. Bam: 
Dyal v. Ramdhun Dass . . .3 Agra 43 

Ram Lall v. Koondun Lall . 3 Agra 97 j 

35. — . — . — — — - — . . .. . — — Separate debt — I 

Joint and several debt — Directors. A separate debt 
•cannot be set-off against a joint and several debt, 
and directors cannot set-off money due from the 
company to them against sums which may be 
ordered to refund to the liquidators. New Fleming 
Spinning and Weaving Company v. Kessowji 
Naik . V ... . I. Jj. R. 9 Bom. 37 3 

38. : — — Joint and sepa- 

rate debts—- Mutual dealings. A had dealings with 
a firm consisting of a father and two sons, who 
carried on business jointly. Shortly after the 
father’s death, the two brothers separated, and A 
dealt with each separately, having notice of the 
separation. A could not set-off, against a claim 
made by one of the brothers, in respect of the 
separate dealings between himself and A, a debt 
due to himself from the former joint concern. 
Dhunput Singh v. Forbes 

1 Ind. Jur. BIAS. 354 

, 37. — - — — — Costs — Omission 

to award costs. A set-off cannot be allowed for costs 
not actually awarded, as where a decree of the Hhh 

„ J £ 1 Tt J , „ 


| 1. GENERAL CASES — contd. 

\ claimed on account of the carriage of goods in which 
! defendant pleaded non-indebtedness and a set-off on 
| account of damage caused to the goods : Held, that 
I defendant could not answer the claim with the set-off 
: on account of damages, though the extent, if any, to 
| which defendant was entitled to draw back might be 
| put in issue, after which it would still be open to de- 
fendant to bring an action against p laintiff for special 
| damages. Scanlan v. Herrold . 10 W. R. 295 

39. — Suit for mesne 

j profits — Civil Procedure Code, 1859, s . 121. A set- 

! off is not admissible in a suit for mesne profits, which 
| is not suit for a debt within the meaning of s. 121, 
j Act VIII of 1859. Rotee Romon Oopadhya v. 

\ Greeja Nttnd Oopadhya . . 5 W, R. 160 

40. Unascertained 

mesne profits— Debt not due at time of suit. An 
indefinite claim for damages in the nature of unas- 
certained mesne profits cannot be pleaded as a set-off 
against specific claim for rent of later years. Such 
damages must be sued for separately. In a suit for 
rent a defendant has no right to set-off against the 
plaintiff’s claim money in deposit with the plaintiff, 
unless such money was due and payable to the de- 
fendant at the time the suit was brought. Gocool 
Coomar v. Bhichook Singh . 22 W. R. 1 

41. „ — — Civil Procedure 

Code , 1877 , s. Ill — Mortgage — Compensation for 
waste. The usufructuary mortgagee of certain land 
sued the mortgagor for the money due under the 
mortgage. The mortgagor alleged the mortgagee 
had committed waste and was liable to him for com- 
pensation which he claimed to set-off. Held, that 
under s. Ill of Act X of 1877 the amount of such 
compensation could not be set-off. Raghu Nath 
Dass v. Ashraf Husain Khan 

X. Jx R. 2 All. 252 

42. — Claim against 

deceased father — Right to appropriate property. 
Where a widow administering her husband’s estate 
sued to recover certain moveable property wrongly 
appropriated by her son, who pleaded a set-off on 
account of a claim against his lather : — Held 9 that 
defendant was rightly referred to a separate suit. 
Manly v. Manly . . . 14 W\ R. 136 

48. — Civil Procedure 

Code, 1882 , s. Ill — Suit by creditor of deceased. 
The heirs t o M, deceased, appointed A, one of the 
heirs, manager of M’s estate, with a view to the 
payment of the debts due by the deceased. A credit- 
or of the deceased sued his heirs to recover his debt 
and obtained a decree, in execution of which the 
share of Z, one of the heirs, in AFs landed estate was 
sold. The sale-proceeds exceeded jZ’b share of such 
debt and she sued the other heirs for contribution in 
respect of the difference. The defendants claimed 
a set-off in respect of Z'a share of the liabilities of 
M* s estate which had been satisfied by A ns manag- 
er* Held, that the set-off claimed could not be en- 
tertained in such suit. Abul Hasan v. Zohra Jan 

X. Xj, XL 5 AIL 289 
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44. Act VIII of 

1859 , s . 121 — Co -sharers — Suit for contribution. 
In a suit brought against a lessee of a portion of 
.an estate by one of the co -sharers for money alleged 
to be due as the plain tiff’s share of arrears of rent 
for a certain period, where the claim was admitted : 
— Held., that the defendant was not entitled to 
set-off under s. 121, Act VIII of 1859, the plaintiff’s 
share of the Go vernment revenue of the whole estate 
which had been paid by the defendant for the period 
lor which the arrears of rent were alleged to be due. 
Held, also, that there was no such connection be- 
tween the claim of the plaintiff and the counter- 
claim of the defendant as would entitle the defend- 
ant, as a matter of equity apart from legislative 
enactment to a set-off. Hosseina Bibi v. Smith 

13 B. L. R. 440 : 22 W. R. 15 

45. — Suit for contri- 

bute — Shares on zamindari and shilcmi rights. 
Plaintiffs, as being entitled collectively to an 11 -anna 
share of the jumma of a talukh and alleging that 
they had obtained such portion of their share as the 
14-anna talukhdars were liable for, sued the 2-anna 
sharer for what he ought to have contributed. The 
lower Appellate Court, finding that the defendant 
had a 2-anna share in the zamindari, as well as in the 
shikmi, considered that the one right might be set 
-off against the other, and that the plaintiffs had con- 
sequently no claim against the defendant. Held, 
that this conclusion was erroneous, for though there 
were in a certain sense opposing rights, still they 
were not mutual rights as between the parties to the 
present suit. The plaintiffs were entitled to get a 
2 -anna share of the jumma from the defendant and 
the 14-anna talukhdars jointly, and the defendant 
was entitled to get a like share from these 14-anna 
talukhdars and himself jointly, but the defendant 
had no right to set off the debt thus due to him 
against the debt due to the plaintiffs from the same 
persons. Hitree Kishore Roy v. Hub Kishore 
Adhikaree .... 23 W. R. 134 

46. — -» — — Debts not mu - 

dual- — Disputed claim for rent in suit for payments 
made to save estate. A and B were the proprietors 
of a jote, of which B leased half of his share to C as 
mirasidar. The zamindar brought a suit for rent of 
the jote against A and B and got a joint decree, in 
execution of which he put up the jote for sale, C, in 
order to save his miras right, paid the amount of the 
decree before sale, and then sued A and B for the 
amount so paid. Held, that C was entitled to re- 
cover, and that a claim for rent by B against C, but 
which C disputed, could not be admitted as an 
.answer to O’s claim in the present suit or as a set-off. 
It is essential to the validity of a set-off that the 

■ debts should be mutual, due from and to the same 
parties and in the same right. Bengal Regulation 
VIII of 1819, s. 13, and Bengal Act VIII of 1869, 
:B. 62, discussed. Bhoirttr Chtinder Boss v. Haf- 
ezunissa Khatoqn . . , 2 C, li. R. 414 

47. ■ Suit for rent 

- — Compensation for damage done in execution of 

you v. ■ : . . 


SET-OFF — contd. 

1. GENERAL CASES — contd. 
decree. If the cultivator suffer damage in execution 
of a decree of the Civil Court, he may sue and claim 
compensation for such damage ; but until such 
damage has been ascertained and decreed, it cannot 
be set off against a claim for rent. Rai Gobinb 
Singh v. Soondee Pal . 2 Agra, Ft. II, 177 

48. — _ Claim for rent — 

Suit for money paid to protect lease . A claim for 
rent cannot be pleaded as a set-off in a suit for money 
paid by the plaintiff on account of revenue to protect 
a lease in the nature of a mortgage held by him. 
Heera Lall v . Bishen Suhaye . 1 W. R. 297 

49. — — - — "V -.- Account, suit 
for — Cross-appeal. Of two appeals heard together 
the first was brought on the dismissal of a suit, in 
which the representatives of one, now deceased, of 
two parties claimed for his estate an account against 
the other, their suit having been dismissed on failure 
to prove the contract between the parties ; and the 
second appeal was from a decree between the same 
parties for damages for the detention of property 
which had belonged to the estate of the deceased. 
In the first the plaintiffs appealed ;* and in the 
second the defendant, who also, by cross-appeal 
claimed a sum which, as he alleged, would have been 
found due to him had accounts on both sides been 
taken in the first of the above suits. Held, that, as 
the first suit was for an account only, and not for 
the recovery of money rendering it at least doubtful 
whether a set-off could be pleaded in defence, and 
as also no issue had been framed or even asked for 
on the question, it was not open to the defendant 
to raise it on this cross-appeal. Nan Kaeay 
Phaw v. Ko Htaw Ah. Ko Htaw Ah v. Nan 
Kaeay Phaw 

I. L. R. 13 Calc. 124 : L. R. 13 I. A. 48 

50. Civil Procedure 

Code , 1882 , s. Ill — Counter-claim for damages — 
Costs of preparing a deed — Stamp duty: In De- 
cember 1882 the plaintiffs agreed to supply the 
defendants with machinery for their mill near 
Calcutta. The defendants, being unable to pay for 
it in accordance with that agreement, entered into a 
supplementary agreement with the plaintiffs on the 
10th August 1894, whereby it was arranged that the 
plaintiffs should accept shares in the defendant’s 
company and debentures charged on the property in 
satisfaction of their claim. The agreement pro- 
vided that the defendant company should forthwith 
execute an indenture of trust in favour of trustees 
to he named by the plaintiffs for the purpose of 
securing the said debentures, such indenture to be 
prepared by the plaintiffs’ solicitors together with 
the debentures, at the expense of the company, and 
to be approved by the company’s solicitors. It was 
lastly provided that this agreement should be treated 
as forming part of and supplemental to the agree- 
ment of December 1892. This agreement was sign- 
ed by J. Marshall on behalf of the plaintiffs. The 
indenture and debentures were duly prepared by the 
plaintiffs and approved by the defendants’ solicitors. 
The plaintiffs, having paid the solicitors’ bill of costs 
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and unconnected with, the claim assigned to 
plaintiff. Such right of set-off will not be open 
to the defendant, if, by his conduct, he has given 
up his right to proceed against the assignor person- 
ally for the debt. Arunachellam Chetti v. 
Subramanian Chetti (1906) 

I. D. R. 30 Mad. 235 


SET-OFF — contd. 

1, GENERAL CASES —contd. 

in respect of the preparation of the indenture and de- 
bentures, now sued to recover the amount from the 
defendants under the terms of the above agreement 
of 1894. The defendants alleged that the plaintiffs 
had failed to carry out their part of the agreement 
of 1882, and contended that they were entitled in 
this suit to claim damages against the plaintiffs and 
to set them off against the plaintiffs’ claim. . Held , 
that the defendant should not be permitted in this 
suit to claim damages against the plaintiffs for their 
alleged failure to carry out their part of the contract 
of 1 892. Their counter-claim or set-off did not fall 
under s. Ill of the Civil Procedure Code (Act XIV 
of 1882), as it was not a claim for an ascertained sum 
of money, and, that being so, they could not claim as 
of right to have it investigated in this suit Nor was 
there any equitable ground for admitting the 
counter-efaim, as it could not be doubted.that there 
would be considerable delay in investigating it, and 
there was no reason why the plaintiffs should have 
to wait so long for the money to which they were 
now legally entitled. Held , also, that^ the plaintiffs 
were entitled to include in their claim the stamp 
duty paid on the trust-deed. The agreement con- 
templated that the defendants should pay all 
the costs incidental to the execution of the deed. 
Dobson & Barlow v. Bengal Spinning and 
Weaving Co. . * X. X». R. 21 Bom. 120 

51. __ : Decretal amount — Decretal 


2. CROSS-DECREES. 

1. — — Decrees under Act X of 

1859. — Qucere : Where the provisions of s. 209 v o£ 
the Civil Procedure Code, 1859, were applicable 
to decrees passed under Act X of 1859. De Silva 
v. Ameer Shaha . . . 18 W. R. 308 

There is no w no distinction in this respect between 
rent decrees and other decrees. 

2. Award on private arbitra- 

tion. An award of private arbitration per se 
did not come under the provisions of s. 209 of 
Act VIII of 1859, so as to be set off against a decree 
of Court. Dheeraj Singh v. Deen Dyal Singh 

11 W. E. 144 

3. Requisites for right — Decrees 

in same Court for execution. Before cross-decrees 
can be set off the one against the other, it is 
necessary that they should be in the same Court 
for execution. East Indian Railway Company v. 
Hall . . . . . 3 IN. W. 104 

De Silva v. Ameer Shaha . 18 W. R. 303 


right — Decrees in same Court for execution— Civil 
Procedure Code , 1859, s. 209. The provisions of 
s. 209, Act VIII of 1859, applied only to cross- 
decrees of the same Court between the same parties, 
or to cross-decrees between the same parties, though 
of different Courts, which had found their way for 
execution to the same Court. Ram Coomar Ghosh 
! v. Gobind Nath Sandyal . 7 W. R. 480 

Reversing on review, s. c. Gobind nath San- 
dyal v. Ramcoomar Ghose . 8 W. R. 21 

Hadoo Sirdar v. Jadoo Monee Dossee 

17 W. R. 48 

5 — - — — 1 Requisites f dr- 

right — Decrees in same Court for execution. The 
decrees must be under execution at the same time. 
Jttdoo Nath Roy v. Ram Btjksh Chuttangee 

7 W. R. 535 

6. Requisites for 

right — Decrees not in same Court — Act VIII of 
1859 , 5. 209. Act VIII of 1859, s. 209, which, 
provided for the set-off of cross-decrees, applied only 
to decrees of the same Court or decrees sent to a 
Court for execution. Therefore where, on applica- 
tion for execution of a decree in the Court of a. 
Principal Sudder Aineen, it was sought to set-off a 
decree obtained in the Judge’s Court, which had. 
not been sent to the Principal Sudder Ameen for 
execution: — Held, that s. 209, Act VIII of 1859, did 


be enforced : — Held, that the lower Court was 
wrong in not entertaining the claim of set-off raised 
by the defendant. HI. (d) of s. Ill of the Civil Pro- 
cedure Code makes it perfectly clear that the 
Court can entertain such a claim. Bharat Prosad 
Sahi v. Rameshwar Koer (1903) 

I. L. R. 30 Gale. 1068 

52. — - — . Landlord and 

tenant — Civil Procedure Code (Act XIV of 1882), 
s. Ill — Bengal Tenancy Act (VIII of 1885), s. 67. 
In a suit for rent brought by a landlord the tenant 
defendant claimed a set-off for costs decreed in his 
favour., in a previous rent suit brought by the 
benarmdar of the landlord against the defendant 
and in which the landlord was made a fro forma 
defendant : Held, that the set-off could not be 
allowed. Gopi Nath v. Bhagwat, I. L. R . 10 Calc. 
697 ; Bharat Prosad v. Rameshwar, 1. L. R. 30 
Gate. 1066 , distinguished. Tilitk Chandra Roy 
v - Jasoda Kumar Roy (1906) . 11 O. W . 3ST. 215 

■' ^' : j|3, . Debtor can set-off against 

assignee independent claims against 
assignor —In an action by the assignee of a debt, 
the debtor -defendant is entitled to set off a debt 
due to him by the assignor at the date of the 
assignment, even when the amount claimed to be 
set-off is due under a transaction independent of. 
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not apply. Girishchandba Lahury v. Fakir 
Chahd 

B. L. B. Sup. VoL 508 : 6 W. B. Mis. 72 

7. — Requisites for 

right — Decrees for definite sums — Civil Procedure 
Code, 1859, s. 209. In order to admit of a set- 
off being made when there are cross-decrees, the 
parties must be the same, and the sum due under 
each decree or decrees must be definite. Bezaood- 
DEE 2 $r Hossein v. Fuzloohissa 5 W. B. Mis. 12 

/ . 8. ' ■ : — < Appeal from 

decree. A judgment-debtor is entitled to set-off a 
decree whether the judgment-creditor may or may 
not intend to object on appeal to the judgment- 
debtor’s decree. Huro Pershad Boy Chowdhry 
v. Shama Pershad Boy Chowdhry 

5 W. B. Mis. 52 

9. Set-off of joint decree — Civil 

Procedure Code {Act X of 1877) s. 246. A judg- 
meid-debtor may set-off against the amount of the 
decree against him, the amount of a decree 
which he has obtained against the decree-holder 
and other persons. Hurry Dyal Ghho v. Dxh 
Doyal Ghho 

I. B. B. 9 Calc. 479 : 13 C. X*. B. 93 

10. Civil Procedure 

Code , s. 246. Where a decree-holder holds a decree 
against several persons jointly, one of whom holds a 
decree against him singly, both decrees being execut- 
able in the same Court, it is competent to the holder 
of the joint decree, under the provisions of s. 246 of 
the Code of Civil Procedure, to plead such decree in 
answer to an application for execution of the decree 
against him singly. Bam Sukh Das v. Tota Ram 

I. Xj. B. 14 AIL 339 

ID - — — - — — - — ■ ' ■ ' . Joint decree — - 

Decrees not between same parties — Civil Procedure 
Code, 1877, s. 246. 8 and two other persons held 
a decree for costs against M which did not specify 
the separate interests of each in the decree, and M 
held a decree for money against 8 alone, which he 
wished to treat as a cross-decree under s. 246 of Act 
X of 1877. Meld , that the decree held by S and the 
other persons was not a decree between the same 
parties as the parties to the decree held by M, anci 
M’s decree could not therefore be treated as a 
cross-decree under that section. Mhrli Dhar v. 
Parsotam Pass , . V- ■ I. X,. B, 2 All. ©i 

12. — — Execution by two decree- 

bolder s — Act VIII of 1859, s. 209. Where there 
were cross-decrees, and one c£ the decree-holders 
was, by an order of the Court made with the consent 
of both parties, hound in executing his decree 
to set-off the amount of the decree against 
him : — Held, that it would be inequitable to allow 
the other decree-holder to obtain execution in full 
without setting off the amount decreed against- him. 
Haro Sahker Sahdyad v. Tarak Chaxdra 
Bhhttacharjee 

3 B. Xi. B. A. C. 114 W: 11. B. 488 
VOL. V. . ' 
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13. • — Civil Procedure 

Code, 1859, s. 209— Attachment, In April 1877 
M sued 8 for money, and on the 10th May 1877 
8 sued M for money, both suits being instituted in 
the same Court. In the meantime, on the 9th May 
1877, B applied, for the attachment of the money 
claimed by M in his siut, and obtained an order 
prohibiting M from receiving, and 8 from paying, 
any sum which might be found in that suit to be due 
by 8 to M. On the 23rd June 1877 M obtained 
a decree in his suit against S , arid 8 obtained a decree 
in his suit against M, S ' s decree being for the larger 
sum. On the same day, under the provisions of 
s. 209 of Act VIII of 1 859, satisfaction for the smaller 
. sum was entered on both decrees, and execution 
taken out of S ' s decree for so much as remained due. 
At the same time 8 objected to B 7 s attachment, but 
his objection was disallowed. Held, in a suit by 8 
against B to have the order disallowing his objection 
set aside and the propriety and legality of the set-off 
above mentioned established, regard being had to 
the provisions of s. 209 of Act VIII of 1859, that the 
attaching order of the 9th May could have no opera- 
tion or effect, and that, even if B had followed up 
that order and attached M's decree against 8, that 
step would not have put him in a better position, for 
the same section being followed, and the decrease 
being essentially cross-decrees, that for the smaller 
sum became absorbed in the one for the larger, and 
attachment could not affect it. Bhhjhawah Lai* 
v. Sukhraj Bai . . I. Is. B. 2 All. 886 

14. Cross-decrees for mesne 

profits. Where there are cross-decrees for pos- 
session and mesne profits in respect to the same 
land, the earlier decree comprehending only a part of 
the land embraced in the latter, each party may 
take out execution and he entitled to receive 
wasilat separately. Anuhd Mohuh Hajrah v. 
Sbibo Soonddree Dabee . 16 W , B. 258 : 

15. Cross-decrees for 

mesne profits. In 1827 8 commenced a suit against 
B, and before judgment applied for and obtained, 
under Bengal Regulation It of 1806, an attachment 
of certain immoveable property belongingto the de- 
fendant. In 1828/8 obtained a decree, upon which 
he did nothing immediately ; but in 1844 ho sold the- 
attached property in execution and purchased it him- 
self. Thirteen years after B commenced proceed- 
ings to set aside that sale, and in 1860 obtained a 
final decree reversing the sale, restoring to1|im the- 
possession and awarding him mesne profilisi .The 
mesne profits were ascertained, and a third party 
(R) attached the decree in respect of a judgment- 
debt due to himself from B. Upon this 8, after- 
trying ineffectually to stay R 7 s proceeding, brought 
a suit claiming to set off the amount of the decree of 
1828 against the decree of I860. Held, that what- 
ever equitable right 8 might have in consequence 
of the situation of the parties, it should have been 
urged in the suit before decree, and not in execution 
when rights of third parties had accrued, and that- 
what R sought was not the mesne profits attached 
by 8 under the decree of 1828, but the amount 1 
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by her against B. Bkagwani Kunwar v. Lala 
Baijnath Prasad 

2 B. L. R. A. C. 84 : 10 W. R. 880 

20. — — Assignee of decree, right 

of. Where execution of A’s decree against B 
was stayed pending the passing of a decree in B s 
cross suit : — Held, that no subsequent purchase of 
£’s rights and interests in his cross-suit could be 
set up as a bar to A’ s rights to attach the whole 
of the decree in the cross-suit, in execution of his 
decree against B. Peeloo Chowdhrain v. Court 
AT? WiTMTfi . . . . / W. M. 


2. CROSS-DECREES- — contd. 

decreed to be paid by 8 to B. Ram Coomar 
Ghose v. Gobind Nath Sand yah 12 "W. R. 391 

10. Decree not enforceable — 

A decree which is incapable of being enforced 
cannot be set-off against a decree which is 
alive. Huro Pershad Roy Chowdhry v. Fool 
Kishoree Dossee . . . 16 W. R, 308 

— — Decree barred by lapse of 

A set-off is not admissible, except upon 
-decree which the decree-holder is seek- 
a cross- decree incapable 
A cross-decree must 


time, 
a cross- 
ing to execute, and not upon 
of execution by lapse of time. __ - 
be kept alive by the action of the party entitled > 
under it. Anund Mohun Surma Mojoomdar v. 
Huro Chunder Bhuttacharjee 

5 W7R. Mis. 16 

Pbosunno Coomar Ghose v. Sham Lal Gungo- 
padhya . . . . 5 W. B. Mis. 8 

* FIemraj Chowdhry v. Asoodun 

5 W. R. Mis. 43 

18. - — Civil Procedure 

Code , 1859, s. 209 — Decree barred by limitation. 
In a suit for resumption of land, plaintiff obtained a 
decree for a portion of her claim, with costs in pro- 
portion. Subsequently, on application for a review, 
she obtained a further decree for the rest of her claim. 
The latter decree was reversed on appeal by the High 
Court, who gave defendants all costs of the proceed- 
ing in proportion. Plaintiff allowed more than three 
years to elapse from the date of the former decree 
without applying for execution ; but when defendant 
applied to execute his decree for costs, she petitioned 
fpr a set-off of so much of the costs as had been 
decreed to her. Held, that these two judgments and 
-decrees must be treated as reduced to one, wherein 
judgment was given in part for the plaintiff and in 
part for the defendant ; and before issuing a warrant 
of execution the Court was bound to ascertain how 
much, on the whole case, was due to the party execut- 
ing, and to issue a warrant for that sum and no more. 

' Field, further, that no question of limitation could 
arise in respect to the execution of the first decree, 
which became incapable of execution as soon as the 
High Court’s decree in appeal (which was for a 
larger sum) was passed ; but that the latter, under 
s. 209, Code of Civil Procedure, could only be 
.executed to the extent of the difference between 
the two decrees. Nubo Ball Khan v. Maharanee 
oe Burdwan . . . 9 W, R. 590 

% j y ' 19. Act nil of 

\ 1859 , *. 121 . A , by deed of zur-i-peshgi, let certain 
, ' lands to B, to secure a sum advanced by him to her 
1 and interest thereon. B covenanted to pay certain 
* , “ dues annually to A. On failure by B, A obtained a 
decree against him for the amount. In execution of 
.a decree ^gainst B, 0 purchased his interest in the 
sum secured by the deed of zur-i-peshgi, and sued A 
to recover the same. Held, that A was entitled in 
such suit to set off the amount of the decree obtained 


decree — Act VIII of 1859 , s. 209 Act XXIII of 
1821, s. 11. The plaintiffs obtained a decree against 
B in the Subordinate Judge’s Court. Some time 
afterwards 3 recovered a decree in the Munsif s 
Court against the plaintiffs. The plaintiffs there- 
upon applied for the attachment of this decree in 
satisfaction of their own against B. Before attach- 
ment, however, B assigned her decree to C . On G 
trying to execute JS’s decree against the plaintiffs 
they brought the present suit for a declaration of 
their right to have a set-off made of the two decrees. 
Held , that such a suit would not lie. Rughu Nan- 
dan Rain v. Sumessab Panday 

13 B. !L. B. 489 : 22 W. B. 285 

22. - Civil Procedure 

Code* 1859, s. 209. A obtained a decree in a Court of 
the N.-W. Provinces against B. C, taking the 
decree bond fide by assignment, applied to execute it 
in the 24-Pergunnahs. B, who got a decree against 
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decree could not be set off. Tarachand Chose v. 
Ananda Chandra Chowdry 

3 B. L. R. A. C. 110 : 10 W. R. 450 

25. - . — Purchaser of 

decree — Act VIII of 1859 , s. 209 . The purchaser 
•of a decree held by A, against whom B holds a cross- 
decree, takes it subject to a set-off on account of 
B’s decree. Kaim Alt Jawardar v. Lakhikant 
Chuckerbutty 

1 B. Ii. R. F. B. 23 : 10 W. R. F. B. 32 

Nundo Coomar Bukshee v. Koonjo Kishore 

Roy . . . . ei.R. Mis. 73 

Doorga Chxjrn Nundee v. Debnath Roy 
Chowdhry . . . . 18W.E. 442 

OOPENDRO MOHUN MOOSTAFEE V. POORNA CHUN- 

der Bhuttacharjee . . 19 W. R. 85 

Ram Chunder v. Mohendro Nath Bose 

21 W. R. 141 


20 . 


Civil Procedure 


Code, 1859, s. 209 . A got a decree against B, 
who subsequently got a larger decree against A, 
which he sold to C. After that A executed his 
decree, and put up B’s decree for sale and bought it 
himself. C then took out execution against A, who, 
having unsuccessfully put in a claim under Act VIII 
of 1859, s. 246, brought a suit to have his claim 
established, and the sale of B ? s decree to C declared 
collusive. Both the lower Courts found that the sale 
was bond fide. Held, that this finding could not be 
set aside on special appeal, but that, when C took out 
execution, A might apply for a set-off under s. 209. 
Sheo Narain Singh v. Choonee Bhuggut 

24 W. R. 299 


27. 


Fraudulent as- 


signment — Rights of assignee . Where cross-decrees 
had been obtained and one of them had been assign- 
ed, in a suit by the other decree-holder to set aside 
the assignment as fraudulent : — Held, that it was 
fraudulent, and the right of set-off was unaffected. 
Queers ; Whether, had the assignment been a bond 
fide, one,' — i.e., for a valuable consideration, — the 
assignee would have taken the decree subject to the 
equities or liabilities of the decree-holder to the judg- 
ment-debtor. Talus Hossein v. Walker 

7 W. R. 470 

28, 1 — Civil Procedure 


Code, 1877 , s . 246 — - Execution of cross -decrees — 
Power of Court executing decree — Bond fide pur- 
chaser — Presumption of validity of order for sale. 
If a Copt ordering a sale in execution of a decree 
has jurisdiction, a purchaser of the property sold is 
not bound to inquire into the correctness of the order 
' for execution, any more than into the correctness of 
the judgment upon which the execution issues. 
Notwithstanding anything in s. 246 of the Code of 
Civil Procedure, he is not bound to inquire whether 
the judgment-debtor holds a cross-decree of higher 
amount against the decree -holder any more than he 
is to inquire, in an ordinary case, whether the decree, 
under which execution has issued, has been satisfied 
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or not. ^ These are questions to be determined by the 
Court issuing execution. Where property sold in 
execution of a valid decree, under the order of a 
competent Court, was purchased bond fide and for 
fair value: — Held , that the mere existence of a cross- 
decree for a higher amount in favour c£ the judg- 
ment-debtor, without any question of fraud, would 
not support a suit by the latter against the purchaser 
to set aside the sale. Rewa Mahton v. Ram 
Kishen Singh . . I. Is. R. 14 Calc. 18 

Ii. R. 13 I. A. 106 

Mothura Mohun Ghose Mundul v. Akhoy 
Kumar Mitter . R. 15 Calc. 557 

29. — - Stay of execution of decree 

— Civil Procedure Code , 1859, s . 209. Where a — 
decree for the plaintiff has been obtained in a 
suit, and a cross-suit is pending, the Court will 
not stay proceedings in execution of the first suit, 
or order the proceeds of that decree to be paid into 
Court to abide the result of the second. Mool-’ 
CHUND V. RAJNARAIN GHOSE 

1 Ind. Jur. IN. S. 330 

SO. Civil Procedure 

Code, 1859, s. 209, Procedure under . When an 
application to stay execution of a decree is made 
to a Court in w r hich a suit is pending against a decree- 
holder, the Court’s competency, under s. 209, Act 
VIII of 1859, to grant the application depended 
on the decree being its own decree. An application 
of this nature ought not to be entertained in the 
absence of an affidavit or satisfactory proof of the 
complaints alleged in it, without the Court calling 
for such proof. Mittun Bibee v. Buzloor Khan 

8 W. R. 392 

31. % - Civil Procedure 

Code , 1859, s. 209 — Execution of cross-decrees. 8 
had against M in the Rungpoxe Court a decree for 
costs which he removed for execution to the Court of 
Beerbhoom. On this M applied to the latter Court, 
under s. 209, Act VIII of 1859, for stay of execution 
pending the decision of another suit which he had 
brought against S. Held, that, on the decision of 
the other suit, it ought to have been ascertained 
which party had a decree for the larger sum, and that 
execution should have been taken out by that party 
only, and for so much as should remain after deduct - 
ing the smaller sum, which should have been en tere d 
on the decree for the larger sum. ShibchusAr. 
Sircar v. Juggut Indue. Bunwaree Gobinb 

; : 12 W. R.2I2 

32. Pendingsuithy 
defendant in which he has credited sum sued for — 
Stay of suit. In a suit brought in a Small Cause 
Court to recover balance of rent due, the defendant 
pleaded the pendency of a suit brought by him in 
the District Munsif s Court against the plaintiff for 
damages for illegal dispossession, and that he had 
given credit against the amount of damages for. the 
balance of rent due. Held , that the pendency of the 
suit in the District Munsif s Court was not a bar to 
the present suit, but that it was open to the Court;, 
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in its discretion, to postpone the hearing of the 
present suit until the District Munsif had given 
his decision. Mtjtthkabxjppa Kattndan v. Rama 
Pillai , ‘ . . . . 3 Mad. 158 

33. Execution of decree— Obliga" 

t ion to-set off . Where two parties have to recover 
sums from, each other under the same decree (not 
cross-decrees), the party entitled to the lesser sum 
cannot be allowed to take out execution against 
the party entitled to the larger sum, and the 
Court is bound to direct a set-off or to enter 
satisfaction of the smaller sum upon the decree. 
Jugo Mohun Bukshee v. Soorendronath Roy 
Chowdhry . . . 13 W . R. 108 


84. 


Decree in favour 


of one forty with costs in favour of the otker- 
Civil Procedure Code , 1859, s. 209. When a decree 
in favour of an appellant describes a set of costs 
as due by the appellant to the respondent, it means 
not that any sum should be actually paid to the 
latter, but that the costs in question should be 
deducted from the gross amount decreed, and the 
remainder only recovered under the decree. S. 209, 
Code of Civil Procedure, had no application in such a 
case. IssxjB Chander Mookerjee v. Munmohun 
Chowdhry . . . • 12 W. E. 308 


85. 


Civil Procedure 


Code , 1882 , ss. 246 , 247 — Execution of decree — 
Cross-decrees — Simple money-decree — Decree en- 
forcing mortgage. S. 246 of the Civil Procedure 
Code is applicable to cross-decrees and not to cross- 
claims under one decree. To make s. 247 of the 
Code applicable in the case of cross-claims under 
one decree, the parties entitled thereunder to recover 
from each other must hold the same character and 
possess identical rights of enforcing execution, and 
enforcement of the decree can only be refused, or 
satisfaction entered up, when this is the case. Held , 
therefore, where a decree for money of a Court of 
first instance directed that the money should be re- 
alizable from certain specific property of the defend- 
ant, and exempted his person and other property, 
and the lower Appellate Court modified this decree 
by extending it to the person of the defendant, 
and in second appeal the High Court set aside the 
lower Appellate Court’s decree and restored that of 
the first Court, directing that the cost of the defend- 
ant in the lower Appellate Court and in the High 
Court should be paid by the plaintiff, that, inasmuch 
as the plaintiff was only entitled to recover the judg- 
ment-debt due to him from the defendant from 
such specific property, whereas the defendant was 
entitled to recover the judgment-debt due to him 
from the plaintiff from his person and property, the 
provisions of s. 247 were .not applicable. Kalka 
Peeshad v. Ram Din ; I. 31 R. 5 All. 272 

Costs — Two 
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36. - — — . Costs — Two 

awards of costs in same deer s 6 ™ Execution of 
decree. Where a Court makes two different awards 
of costs in one and the same decree when it ought 
to have made a decree only for the difference 

. 
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SET-OFF — contd. 

2. CROSS-DECREES — contd. 

between them : — Held , that execution could only 
be taken out for the difference between the two 
amounts awarded. Amjud Alt Khan v. Faztjl 
Hossein . . . . .18 W . R, 1ST 

37, — — — Conditional decree 

— Purchase-money — Costs — Civil Procedure Code , 
1882, ss. 214 , 221, 247 — Decree in suit for pre- 
sumption. The decree in a suit to enforce a 
right of pre-emption directed, in accordance with 
the provisions of s. 214 of the Civil Procedure Code,, 
that the plaintiff should obtain possession of the pro- 
perty and recover costs of the suit from the defend- 
ants (vendor and vendee), on payment of the- 
purchase-money within a fixed time, but that on- 
default of such payment, the suit should stand dis- 
missed. The plaintiff deposited within time the- 
purchase-money with the exception of a sum less 
than the amount of costs awarded to him. He 
subsequently applied for delivery of possession off 
the property in execution of the decree and for the 
recovery of the costs awarded to him, deducting from 
such costs the unpaid portion of the purchase -money. 
Held, applying, by analogy of ss. 221 and 247 of the 
Civil Procedure Code, the equitable doctrine off 
set-off, that the plaintiff was entitled, when deposit- 
ing the purchase-money under the decree, to deduct 
therefrom the sum the decree awarded to him as 
costs, and that therefore the decree did not become- 
null and void by reason that he had not deposited 
the full amount of the j.mr chase -money within time .. 
Degumburee Dabee v. Eshan Chunder Sein, B. L . 

' R. Sup. Vol. 938 : 9 W. B. 230 ; Jugo Mohan 
Bukshee v. Soorendro Nath Boy Chowdhry, 13 W. 
B. 106 ; and Brijnath Dass v. Juggernath Dass, I. 
L. B. 4 Calc. 742 , referred to. Ishri v. Gofal 
Saban . . . . I. L. R. 6 All. 851 

38. Civil Procedure 

Code, 1882, 247 — Cross-claims under the same 
decree — Costs under the same decree recoverable in 
different luays. S. 247 of the Code of Civil Procedure- 
is not limited in its application to cases in which 
the remedy of each party against the other is off 
precisely the same nature. Thus, where one party 
to a suit was entitled to recover certain costs by 
means of the sale of hypothecated property, and the 
other party under the same decree was entitled to 
recover a smaller sum as costs from his opponent 
personally, it was held that s. 247 of the Code ap- 
plied, and that the costs recoverable personally could 
be set off against the costs recoverable by sale of the 
hypothecated property. Kalka Prasad v. Ram 
Din , I. L. B. 5 All. 272 , dissented from. Bhag- 
wan Singh v. Ratan . I. L. R. 16 All. 805 

39, > — — Civil Procedure 

Code, 1882, ss. 246 , 247 — Execution of decree — 
Parties entitled under same decree to recover from 
each other. A plaintiff obtained a decree for the- 
surrender to him of certain mortgaged property on 
his paying the defendants the mortgage amount 
within three months together with the value of 
improvements, and for the payment by defendant^ 
to him of the costs of suit. He applied to recover 
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iSET-OFF —contd. 

2. CROSS-DECREES — conid. 

the said costs by the arrest of the defendants. Held, 
that the defendants were entitled under s. 247 of the 
Code of Civil Procedure to set-off the amount payable 
by them to plaintiff by way of costs against the 
mortgage amount and value of improvements pay- 
able by plaintiff to them. Bliagwan Singh v. Ratan, 
/. X. R. 16 All. 395, approved. Sankara Menon 
■v. Gopala Pattar . I. L. R. 23 Mad. 121 

40. — Civil Procedure 

‘Code, ss. 246, 247, 411 — Gross-decrees in same 
decree — Recovery by Government of Court- fees in 
pauper suit. A plaintiff suing in forma, pauperis 
to recover property valued at R 60,000 obtained a 
decree for R 1,439. The Court, with reference to 
the provisions of s. 411 of the Civil Procedure Code, 
directed that the plaintiff should pay Rl, 196 as the 
amount of Court-fees which would have been paid by 
him if he had not been permitted to sue as a pau- 
per. The Collector having applied under s. 411 
to recover this amount by attachment of the R 1,439 
payable to the plaintiff, the defendant objected that 
(i) certain costs payable to her by the plaintiff 
under the same decree, and (ii) a sum of money 
payable to her by the plaintiff under a decree which 
she had obtained in a cross-suit in the same Court, 
should be set-off against the R 1,439 payable by 
her to him, with reference to ss. 246 and 247 of 
the Code, and that thus nothing would remain due 
by her which the Government could recover. No 
application for execution was made by the plaintiff 
for his R 1,439, or by the defendant for her costs. 
In appeal from an order allowing the Collector’s 
application, it was contended that the “ subject- 
matter of the suit ” in s. 411 of the Code meant the 
sum which the successful pauper-plaintiff is entitled 
to get as a result of his success in the suit ; but that 
in the suit and the cross-suit taken together, the 
plaintiff ultimately stood to lose a small sum, the 
• defendant being the holder of the larger sum awarded 
altogether. Held, that the contention had no 
force, as execution had not been taken out by the 
plaintiff or the defendant or both, and it could not b<$ 
said that the Government had been trying to execute 
the plaintiff’s decree, or was a representative of 
the plaintiff as holder of the decretal order in his 
favour for R 1,439 so as to bring into operation 
the special rules of ss. 246 and 247 of the Code 
between him and the defendant. Held , also, that 
the plaintiff was one who, in the sense of s. 411. 
had succeeded in respect of part of the “ subject- 
matter ” of his suit, and on that part therefore a 
first charge was by law reserved and secured to 
the Government, which was justified in recovering it 
in these proceedings from the defendant, who was 
ordered by the decree to pay it in the same way as 
costs are ordinarily recoverable under the Code, 
Held, that the decrees in the suit and the cross-suit 
not having reached a stage in whi : h the provisions of 
' ss. 246 and 247 of the Code would come into play, no 
questions of set-off and consequent reduction or other 
modification of the c £ subject-matter ’ ’ of the suit 
^decreed against the defendant as payable by her to 


SET-OFF — contd. 

2. CROSS-DECREES — contd. 

the plaintiff had arisen or could be entertained, 
Janki v. Collector op Allahabad 

I. I*. R. 9 All 84 

41. Civil Procedure 

Code ( Act XIV of 1882), ss. 233 , 243, 546—. Exe- 
cution of assigned decree — Set-off against assigned 
decree partly executed. A B had obtained a decree 
against K and T. After the decree had been 
partially satisfied A B assigned it to D. Prior to 
the date of the assignment, K and T had instituted a 
suit against A B and D, and ultimately obtained 
a decree against both of them. Held, that K and T 
were entitled to set-off their decree against the 
unexecuted portion of the decree which had been 
assigned to I>. Kristq Ramani Dassee v. Kedar 
Nath Chakra varti . I. Is. R. 18 Calc. 619 

42. — — •; — Civil Procedure 

Code, s. 246 — Limitation . Under two decrees of 
the Sudder Dewany Adalat passed in 1864, A was 
entitled to two-thirds and B to one-third of certain 
immoveable property, with mesne profits in pro- 
portion. Each obtained possession of the immove- 
able property decreed to him. B appealed to the 
Privy Council from both decrees in respect of the 
two-thirds awarded to A. In April 1866, pending 
the appeal, A applied for an account of the mesne 
profits due to him after setting-off the mesne profits 
due to B, but as he failed to comply with a condition 
requiring him to give security" for the amount 
claimed, in case the Privy Council should allow B’s 
appeal, the application was struck off. In January 
1867 B applied for the mesne profits of the one- 
third decreed to him, and the Court found R 18,700 
to be the amount so due, but, on application by 
A stayed further execution pending the Privy 
Council 9 s decision. In 1873 the Privy Council dis- 
missed R’s appeal. In 1885 A, in execution of the 
Privy Council’s decree, applied for R50,000 as 
mesne profits in respect of the two-thirds. B at the 
same time applied that the R 18,000 declared in 
1867 to be due to him in respect of the one-third 
might be set-off against the amount claimed by A. 
Held , that the question of the amount due to A up 
to the date when he acquired possession of the 
two-thirds, and which had never yet been decided, 
should be re-opened from the point at which it was 
left in 1866; that if this amount exceeded the 
R 18,000 declared in 1867 to be due to B, satisfaction 
of A 9 s claim to that extent should be entered up and 
the balance recovered from B ; and that this course, 
if not strictly in accordance with the letter, was in 
accordance with the spirit of ss. 246, 247 of the 
Civil Procedure Code, and at all events should be 
allowed on principles of natural equity. Held, also, 
that, until the amount due to A had been definitely 
ascertained in the execution department, JS’s right to 
maintain his set-off did not arise ; that the set-off 
was therefore not barred by limitation ; that the 
order of January 1867 was equivalent to a decree 
for the amount declared thereby as due to B / that 
when the execution apartment had determined 
the amount due to A, that decision also would 
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SETTING ASIDE SALE —concld. 

_____ Setting aside sale? 

application for — Agreement with a co-lessee of 
judgment-debtor * and the decree-holder — Dissuading 
purchaser from bidding — Civil Procedure Code {Act 
XIV of 1882), ss. 244, 311. An agreement with the 
co-lessee of the judgment-debtor and the decree- 
holder that he would purchase the property and 
then sell it to the co-lessee for the amount of his 
decree, in consequence of which the co-lessee re- 
frained from bidding at the sale, is not by itself suffi- 
cient to vitiate a sale. Mahomed Mira Bavuthar 
v. Savvasi Vijaya Baghunadha Gopalar, I. L. B. 23 
Mad. 227 : L. B. 27 1. A. 17, explained and followed, 
Woopendro Nath Sircar v. Brojendro Nath Mundul , 
I. L. B. 7 Calc. 346, distinguished. Satish Chan- 
dra Mukserjee v. Porter (1908) 

I. L. R. 30 Calc. 220 

SETTLED ACCOUNTS. , 

- -—-A- ----- a. — Accounts — Settlement of 

accounts by passing a promissory note — No fraud 
or coercion used — Waiving of examination of accounts 
by plaintiff of his free will — Accounts not to be re- 
opened. The plaintiff and defendant had mutual 
dealings and accounts. In settling these accounts 
the plaintiff of his own free will and accord and 
without any fraud practised or undue influence 
exerted by the defendant claimed his right to an 
examination of the accounts for the purpose of 
ascertaining the balance due and agreed to treat 
a gross sum of R3,556 as due from him and 
accordingly executed a promissory note for that 
amount. The plaintiff then sued for a declara- 
tion that the promissory note in question was 
fraudulent and had been obtained from him by 
undue influence and was good only to the extent 
of such sum as might be found due on taking 
an account betw'een the parties. At the trial the 
allegations of fraud and undue influence on » the 
part of the defendant and want of free consent on 
the part of the plaintiff were held not proved.. 
Held, that, on the principle enunciated by the Privy 
Council in McKeller v. Wallace , 5 Moo 1. A. 372? 
the promissory note must be treated either as the 
result of a settled account or as a settlement by 
compromise. In either case, it could, not be re- 
opened. Magniram v. LaXMINARAYAN (1908) 

I. L. R. 32 Bom. 350-; 

SETTLED ESTATE. 

See Jhum Cultivation. 

- W I. L. R, 30 Calc, t 

SETTLEMENT. 

Col. 
11732: 
11734 
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SST-OEE — concld. ' 

' 2. CROSS-DECREES— concld. 
be a decree, and that s. 246 of the Code could 
then be applied. Matadin v. Ohandi Dust 

I. L. R. 10 All. 188 

43 # Civil Procedure 

Code, $• 246 — Execution of decree — Decree against 
which set-off is claimed not before the Court for execu- 
tion. S. 246 of the Code of Civil Procedure clearly 
contemplates that, where one decree is sought to be 
set-off against another, the decree against which the 
set-off is asked for must be before the Court for 
execution. Beiva Mdhton v. Barn Kishen Singh, 
L. B. 13 I. A. 106, 110, referred to. Chajmal 
Das v. Lal Dharam Singh (1902) 

I. L, R. 24 All. 481 

' ' 44 , _______ — . Civil Procedure 

Code {Act XIV of 1882), ss. 233,246-Cross-decrees 
on same day against same parties in different suits — 
Subsequent transfer of one decree to third party — • 
Petition for execution by transferee decree-holder — 
Bight of transferee subject to equity of cross-decree- 
holder. On 3rd February 1900, cross-decrees were 
passed between A and B in different suits. JP s 
decree against B w'as for a larger amount than J3 5 s 
decree against A. On 25th January 1911, B 
transferred, his decree to C, but A only received 
notice of the assignment in October 1900. Held, 
that G v r as net entitled to execute the decree 
against A. The transfer from B to G could take 
effect against A in respect of his cross-decree 
Only after A received notice of it. That being so, 
the decree so transferred, being for a smaller amount 
than A’s, became incapable of execution under the 
equitable principle enunciated in s. 246 of the 
Code of Civil Procedure. At the date of the com- 
pletion of transfer by notice, B’s decree was subject 
to the equity, and, consequently, the right of C as 
the transferee of it v:as also subject to that equity 
under s. 233 of the Code. S. 246 of the Code of Civil 
Procedure is not inapplicable to a case where cross- 
decrees are passed by the Court whose duty it is to 
execute them, and neither decree has been transferred 
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SETTLEMENT? — contd. 

See Act IX of 1847. 

I. L. R. 4 Calc. 103 

See Assam Land and Revenue Regu- 
lation I. X*. R. 17 Calc. 819 

I. L. R. 24 Calc. 239 

See Confiscation of Property in Oudh. 

14 Moo. I. A. 112 
I. L. R. 4 Calc. 727 
I. L. R. 12 Calc. 1 
L. It. 12 I. A. 124 

See Covenant to Renew. 

1 B. L. R. A. C. 7 

See Deed — Construction. 

I. Xi. R. 20 Bom. 310 
See Grant . . 8C. W. N. 105 

See Mahomedan Law — Endowment. 

I. L. R. SO Calc. 660 

See Resumption — -Effect of Resumption 
— -Effect on Patta. 

Xi. R. 30 I. A. 159 

See Sale for Arrears of Revenue — In- 
cumbrances — Act XI of 1859. 

14 W. R. 1 
15 W. R. 141 
I. L. R. 24 Calc. 887 

See Sale for Arrears of Revenue — In- 
cumbrances — Bengal Regulation 

XI of 1822. 

See Stamp Act, 1879, s. 3, cl. 19. 

I. L. R. 7 Mad. 349 
X. L. R. 21 Mad. 422 

See Stamp Act, 1879, Sch. I, Art. 57. 

X. L. R. 8 Mad. 453 
I. L. R. 20 Bom. 210 

See Succession . L. R. 30 I. A. 190 

See Village Chowkidars Act, ss. 48, 51. 

X. L. R. 21 Oalc. 626 
4 C. W. N. 814 

construction of — 

See Hindu Law — Gift — Construction 
'■ of Gifts . , X. L. R. 12 Gale. 663 
I. L. R. 12 Mad, 393 

_ Gordon Settlement — 

See Hereditary Offices Act. 

4 C. W. 3ST. 517 
I. L. R. 20 Bom. 423 

: ' See Service Tenure,. , 

. I. L. B. 15 Bom. 13 
I. M R. 18 Bom. 22 

_ - made by guardian— 

See Husband and Wife. 

I. L. R. 10 Calc. 951 


of khas mehal lands— 

See Limitation Act (XV of 1877), Sch. II, 
Arts. 14, 45 . 12 C. W. IX. 910 


SETTLEMENT— contd. 

of rent— 

See Bengal Tenancy Act, s. 104J. 

13 O. W. N. 210 
See Bengal Tenancy Act, s. 105. 

13 C. W. N. 1149 

S^e Record of Rights. 

I. L.R. 35 Calc. 176 


on marriage- 


See Marriage Settlement. 

1 Ind. Jur. N. S. 290 
See Will — Construction. 

X, L. R. 4 Calc. 514 

post-nuptial — 

See Transfer of Property Act, s. 53. 

X. L. R. 22 Calc. 185 

See Sonthal Pergunnahs Settlement 
Regulation . I. L. R. 18 Calc. 146 

— preferential right of — 

See Noabad Taluk . 13 C. W. 3ST. 235 
- suit to set aside — 

See Parties — Parties to Suits— Gov- 
ernment. 

13 B. L. R. 118 : 21 W. R, 327 
22 W. R. 52 

wife’s equity to — 

See Husband and Wife. 


11 B. L. R. 144 


1. CONSTRUCTION. 


1 . 


— Agreements made at time 

of settlement, duration of. Held , on the con- 
struction of an u ikramamah ” and settlement 
*■ roobkari,” that it was binding on the plaintiffs 
only for the currency of settlement. In general 
engagements made at the time of settlement ought 
to he considered primd facie as intended to subsist 
only for the time of settlement. Dial Singh v. 
Jawahir Singh . . . . 2 Agra 108 

Ikram Ali Khan v. Ludwa’I * 2 Agra 113 

2. Effect of settlement — Durar 

Hon of ? and right created by, settlement— Trans- 
fer of proprietary right. Where a settlement of a 
talukh, although it ran for twenty years only, was 
with a person professing to be a proprietor ; — Held, 
that the settlement conferred a proprietary right, 
and not a limited interest ; and that the plaintiff’s 
vendor, having been admitted to a share in the 
settlement with a maliki allowance, became a co- 
sharer in the proprietary interest, which proprietary- 
right had been transferred to the plaintiffs by their 
Pogose v. Aozan Bibee 

18 W. R. 274 


3. 


Settlement ly 


Government of land on which stood a hat — Calcu- 
lation for purpose of settlement— Tools— Hdt — 
Rag. XXVII of 1793 . A settlement of land (on 
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SETTLE ME ITT — contd. 

h CONSTRUCTION — concld. 

the Act is stated to be the effect of the settle- 
ment to which both the Government and. the 
holders of the land have consented ; but it is by 
virtue of the settlement itself as provided by the 
Act that Government are entitled to demand 
payment of such rent. Secretary of State for 
India v. Sheth Jeshingbhai Hathisang 

I. L. B. 17 Bom. 407 


1. CONSTRUCTION — contd. 

which stood a hat) by the Government to a private 
person, such settlement being arrived at by taking 
into calculation the profits of the hat, does not 
amount to a grant of the tolls, but of the land 
only ; the reason for looking at the tolls being to 
ascertain the value of the land- Such a settlement 
therefore does not imply a monopoly which will 
enable the holder to restrain other persons from 
setting up another hat close by. Rakhal Das 
Addy v. Derga Senderi Dasi. Derga Senderi 
Debt v . Rakhal Das Addy 

I. L. B. 17 Calc. 458 

4. Summary Settle- 

ment Act {Bom. Act VII of 1863) — Nature of 
settlement under that Act — Settlement made and 
sanad issued under a mistake — Quit-rent 'paid by 
inamdars to Government under such, settlement — 
Refund- — Void agreement — Contract Act {IX of 
1872), ss. 20, 65 — Sanad, meaning and effect of. 
Under the Bombay Summary Settlement Act (Bom- 
bay Act VII of 1863), a settlement in respect of the 
village of Mankol was effected in 1864 between the 
Government and the plaintiffs, who were the inam- 
dars, and a sanad was granted to the plaintiffs, under 
the terms of which a certain yearly quit-rent was 
payable by them to Government in respect of the 
said village. At the time of the settlement the 
plaintiffs believed that they were the superior 
holders of all the lands in the village, including 
certain wanta lands. It subsequently appeared, 
however, that the wanta lands were the property 
of certain girassias, who were in possession as 
owners, and that the plaintiffs were not the holders 
of these lands within the meaning of s. 32 of 
Bombay Act VII of 1863. The Government, 
however* required the plaintiffs to pay the entire 
quit-rent of the village for the Sam vat years 1939- 
1940, as fixed by the sanad. The plaintiffs paid 
under protest and brought this suit to recover the 
amount (R400-12-6) paid in respect of the wanta 
lands. Held, that the plaintiffs were entitled to a 
refund of the quit-rent paid in respect of the wanta 
lands. A settlement under Bombay Act VII of 
1863 is an agreement effected by proposal and 
acceptance (see s. 2), and is subject to the ordinary 
rules applicable to contracts. Here both parties 
entered into the settlement in the belief that the 
plaintiffs were the superior holders of all the lands 
in the village. There was therefore a common 
mistake as to a matter of ‘fact which both parties 
must have regarded at the time as essential to 
the agreement, it being made so by the Act itself 
under which they assumed to contract. Such a 
mistake under s. 20 of the Contract Act (IX of 1872) 
renders the agreement void. The settlement as to 
the wanta lands might be treated as distinct from 
that which applied to the remaining lands of the 

■ ge, the former being void, and the plaintiffs 
g therefore entitled to a refund of the quit-rent 
paid m respect of such lands under s. 65 of the 
Contract Act. A sanad issued under Bombay Act 
VII of 1863 merely declares what by s. 6 of 


% RIGHT TO SETTLEMENT. 

1. Claim to settlement after 

resumption — Beng. Reg. II of 1819 — Ex-lakhi - 
rajdar— Limitation. Long possession gives no title 
to a settlement, unless the party claiming a settle- 
ment has put forward his claim when the lands were 
resumed, and the notice has issued to parties to 
assert their claims to such settlements, and has 
thus complied with the requirements of the law. 
Golack Chandra Chowdhry v. Ali Mollak 

8 B. L. B. 528 not© 

2. — Claim to permanent settle- 

ment after expiration of temporary one — 
Forfeiture of right by conduct. When a temporary 
settlement expires, whether the holder thereof had 
been the proprietor of the land within the meaning 
of the old regulations or a stranger, the proprietor 
is entitled to come forward and to claim as of right 
from the Government a permanent settlement of the 
land, unless he has by his own conduct forfeited that 
right. Watson Co. v. Brojo Soonderee 
Dabee 10W.E. 895 

On remand an order was made declaring the 
plaintiff entitled to the permanent settlement in- 
stead of the defendants, and confirmed on special 
appeal, subject to the proviso that such declaration 
would not entitle her to dispossess them if they 
were in possession as patnidars. Watson & Co. v. 
Brojo Soonderee Debia . 17 W. B* 970 

3. .Purchase of zamindari rights 

during maafi grant —Rights on expiry of maafi 
grant. An auction-purchaser of the rights and 
interest of one of several zamindars who at the 
time of the purchase held only certain nankar land 
in lieu of their zamindari right during the continu- 
ancy of the maafi grant by Government to another 
party stands in the place of the zamindar, not in 
respect of the nankar land only, but in respect of all 
the right to settlement as zamindar after the maafi 
grant comes to an end. Gokel Pershad v. 
Rgghonath . . .3 Agra 245 

4. Bight among co-sharers — 

Arrangement for collection awl receipt by one co- 
sharer — Effect on rights of others on expiration of 
settlement. Where at the time of settlement it was 
arranged that one co-sharer should make the eolleo 
tions and other co-sharers should receive money 
allowance and such arrangement was to last for the 
term of settlement only : — Held, that after the 
expiry of the settlement such co-sharers were, if 
the revenue authorities thought fit, entitled to be 
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SETTLEMENT — contd. 

2. BIGHT TO SETTLEMENT — contd. 
allowed to engage for their shares. Koqnwer 
Singh v. Shib Dyal . . 3 Agra 297 

5. - Bight on resumption — Suit to 

set aside settlement. In a suit by a person claiming 
certain lands which have been resumed by the Gov- 
ernment, the plaintiff is entitled, on the allegation 
that he is the rightful owner of the lands, and that 
the defendant obtained a settlement by false allega- 
tions of ownership and of possession, to an adjudica- 
tion of his right to a settlement. It is not discre- 
tionary with the Collector under such circumstances 
to settle with any person he pleases for the land, 
nor is such settlement, if made, final as regards all 
'Claims. Mahomed Israile v. Wise 

13 B. L. R. E. B. 118 : 21 W. It. 327 

0. i Ghatwali tenures 

— Suit against Government for settlement — Limita- 
tion. A ghatwali tenure was resumed by the Gov- 
ernment under Bengal Regulation II of 1819. After 
the resumption, E N , the former holder of the 
tenure, claimed settlement as proprietor. The Gov- 
ernment denied his title, but offered him a lease on 
his giving security. On his failure to find security, 
the Government in 1841 made a temporary settle- 
ment with J S, who entered into possession of the 
•land. No malikana was reserved to or ever paid to 
E N. In 1862 the Government settled the land 
permanently with J S. The heir of E N then 
brought a suit in the Civil Court, praying that this 
settlement, should be set aside, and for a declaration 
of his right to have a settlement concluded with him. 
Eeld, that, supposing E N ever to have had any legal 
right to a settlement as proprietor, the suit to enforce 
such right was barred by limitation, he having been 
effectually dispossessed, and the cause of action, if 
any, having accrued in 1841. Note . — The Court 
appeared to consider that in fact E N never had any 
right to maintain an action in the Civil Court to 
■compel the Government to make a settlement with 
him. Joy Mungul Singh v, Pokharun Singh. 
Government v. Pokharun Singh . 7 W. R. 465 

7. — . Right to settlement of per- 

son whose tenure is not cancelled— Lease by 
Government after purchase at sale for revenue. A 
was the owner of a talukh in a zamindari which was 
purchased by the Government at a auction-sale for 
•arrears of revenue. The Government did not cancel 
the talukh, but settled it with A. for twelve years. 
When the term was expired, the Government refused 
to make a new lease with At, and instead leased it, for 
a year to B. Eeld , that the refusal of the Govern- 
ment to settle the land with A in no way affected his 
right to a settlement on the expiration of the lease to 
B. Ahsanoollah v. Kristo Ggbind Doss 

v 2 C. L. R.-592 

8, Owner of parent estate — 

Accretion to estate — Estates separately numbered. 
•Certain lands accreted to an estate. No. 667, and 
were temporarily settled as a separate estate No. 
3148. During the currency of this settlement, the 
owner sold his rights and interests in 667 to the 


SETTLEMENT —contd. 
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plaintiff and in 3148 to the defendants. On the 
expiry of the temporary settlement, the plaintiff, 
as owner of the parent estate, sued to establish 
his right to the permanent settlement of 3148. 
Eeld , that the suit would not lie, and that the 
plaintiff had no claim to have a settlement of 3148. 
Khub Lal v. Ghina Hazari 

2 B. L. R. A. C. 339 

9. Right to pottah of waste 

lands — Alleged failure to cultivate or pay assess- 
ment. The plaintiff sued, as the mirasiclars of a 
village, to establish their right to the grant of a 
pottah of certain waste land of the village which 
had been granted to some of the defendants. The 
Collector, who was made a defendant, stated that 
the hookumnamah rules of the district directed 
that land should be given to mirasidars on their 
tendering sufficient security, and that the plaintiffs 
on previous occasions had received lands for which 
offers had been made by others in consideration 
of the plaintiff’s preferential right, but that they 
had failed to cultivate the lands or pay the 
assessment in breach of their agreements. Eeld, 
that the plaintiffs were entitled to the relief 
sought for. Collector op Madras v. Ramanuja 
Chariyar. Kullappa Naik v. Ramanuja Chari- 
yar . . • . . . 4 Mad. 429 

10. Right of ex-lakhirajdar-^- 

Resumpiion by Government — Limitation. An cx- 
lakhirajdar whose lands have been resumed by Gov- 
ernment under Regulation II of 1819 has no absolu te 
right to a settlement. When a party claims a right 
to a settlement as being an ex- proprietor, and his 
claim is rejected, he must, to avoid being barred by 
limitation, sue within three years for a declaration of 
his right. Bhiku Singh v. Government 

8 B. L. R. 529 note : 13 B. L. R. 119 note 

10 W. R. 296 

See Krishna Chandra Sandyal Ciiowdhry v. 
Harish Chandra Chowdhry . 8 B. L. R. 524 

S.C. Kristo Chunder Sundyal v. Kashee 
Kishore Roy Chowdhry . 17 W. R. 145 

11. Right of shikmi taiukhdars 

— Tenants of lakhirajdars • — Resumption by Govern- 
ment of lakhiraj tenures. Shikmi taiukhdars 
under lakhirajdars, -whose lands have been resumed 
by Government, cannot sue for a settlement : 
they can only claim to have their shikmi rights 
upheld. Grish Chunder Roy v. Boydonath De y 

W. R. 1804, 262 

3. EVIDENCE OF SETTLEMENT. 

1. Evidence necessary to estab- 

lish creation of taluks— Shikmi taiukhdars 
—Registration of tenure. The registration of a 
talukh, or of the sanads creating it, is not absolutely 
necessary to prove the creation of the talukh before 
the decennial settlement. The omission of any 
mention of such a talukh in the decennial or 
quinquennial settlement, and the inclusion of the 
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published : — Held , that the publication of the 
istahar must be presumed, having regard to the 
presumption in favour of the due performance 
of official acts. Held , also, that, even assuming 
that the officers of the Government induced by 
their act and conduct a belief in the talukhdar 
that the kabuliat had been accepted by the 
Government, or that a permanent settlement had 
been sanctioned by the Government, that did not 
amount to a ratification of the kabuliat, inasmuch 
as such conduct of the officers was in violation 
of their duty as such officers and in direct contra- 
vention of the express orders of the Government, 
Held, also, that the acceptance by the Govern- 
ment of rent at the old rate from the talukhdar 
for a long time after expiration of thirty years 
did not amount to an acquiescence in the terms 
of the kabuliat. Unsettled and unoccupied waste 
land, not being the property of any private owner, 
must belong to the State. Prosunno Coomab 
Boy v. Secretary of State for India 

I, D. B. 28 Gale. 792 
8 C. W. 3ST. 095 

4. MODE OF SETTLEMENT. 

1. — — — ■ Procedure on making fresh 

settlement — Beng. Beg. VII of 1822 , s. Id — - 
Refusal to accept new settlement — Time to remove 
house. Where the Collector had issued due notice of 
enhancement under s, 14, Bengal Regulation VII of 
1822, of the jumma of lands situate in a town 
and subject to that Regulation, and the tenant 
refused to accept a revised setlement, under such, 
circumstances he was held to be entitled to a reason- 
able time within which to remove a house standing 
upon the lands in question. Ram Chand Bera v„ 
Government . . . 6 C, L, E. 305. 

2. Power of Collector to alter 

settlement — Recognition of title by settlement 
officer — Beng. Meg. VII of 1822, s . 20. Where the 
plaintiffs title was recognised by the settlement 
officer in 1836, who assigned an allowance of 5 per 
cent, on the Government demand : — Held, that the 
Collector had no power in subsequent years during 
the pendency of this completed settlement to inter- 
fere with the arrangement of the settlement officer, 
except to the extent allowed by s. 20, Regulation 
VII of 1822. S. 20, Regulation VII of 1822, did 


lands in the decennial settlement as part of the 
zamindari for which the jumma is assessed, does 
not afford any strong inference against the 
evidence of the talukh being only a shikmi talukh 
paying rent to the zamindar ; the talukhdars were 
not required to mention it, nor was it necessary 
for the zamindar to do so. Discussion of the 
evidence requisite to establish the existence of an 
” ” Wise v. Bhoobun Moyee 


old shikmi talukh. 

Bebia . 3 W. R. P. C. 5 : 10 Moo. I. A. 161 

2. - — Evidence of loss of proprie- 

tary rigkt — Possession of sir land. The posses- 


tary right in the village. Toolsee Ram v. Nahar 
Singh ....... 8 NT. W. 43 

3. — — — — .Settlement of noabad talukh 

in Chittagong — Power of Government to malce 
settlement — W aste lands— Resumption — Kabuliat, 

effect of — Acceptance of kabuliat by the landlord — 
Ratification — How far the acts of Government 
officers bind the Government — Reg. Ill of 1822, s. 5, 
cl. 1 — Reg. VII of 1822, s. 7, cl. 1 — Evidence 
— Presumption of due performance of official acts 
— Acquiescence — Acceptance of rent after term of 
settlement. The plaintiff sued the Secretary of 
State for India in Council for the declaration 
that a certain -noabad mehal of his in the district 
of Chittagong was a permanent talukh, not resum- 
able by the Government. He based his claim on 
two grounds : (i) that the mehal existed from before 
the time of the Decennial Settlement, and the settle- 
ment of 1800 confirmed the permanent right of the 
talukhdar in the same ; and (ii) that, at any rate, a 
kabuliat executed in 1 836 by his predecessors in title 
with the approval of the Collector had the same 
effect. In defence, it was alleged (1) that the mehal 
was not in existence at the time of the Decennial 
Settlement, and the settlement of 1800 was a tem- 
porary one: and (2) that the kabuliat -was never 
accepted by the Government, but that, on the 
contrary, the Government passed distinct orders 
that the settlements of 1836 were for thirty years 
only, which order was duly published by an istahar 
to the effect. It was found on the evidence that 
the talukh was not shown to have been in existence 
V before 1800, and the settlement proceedings of that 
- year and the variation of rent from time to time 
did not support the plaintiff’s contention. Held, 
that the kabuliat of 1836 was merely an offer on 
the part of the talukhdar for the time being and 
was not binding on the Government, its terms not 
having been accepted either by the Government 
or by any duly authorised officer thereof,- that 
' ' both by law* and by the special instructions issued 
for the guidance of settlement officers, no settlement 
, could be binding on the Government unless confirm- 

1 ed by the Governor General in Council. There 
being no proof given by either party as to whether 
the istahar above mentioned was or was not duly 


lands for cultivation — Bhadgari tenure . Held, 
that any interference by the Collector to assign of 
his own authority lands in a bhagdari village to a 
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5. SUBJECTS OF SETTLEMENT. 

1. What passes by settlement 

— EigM of julkur — Beng. Reg. XI of 1825 , s. 4. 
A settlement dol includes all that ordinarily passes 
as assets of the settlement, hut not what is exclu- 
sively reserved as the right of the State, e.g., the 
right to the julkur of large navigable rivers, which, 
according to cl. 2, s. 4, [Regulation XI of 1825, 
never passes to private individuals with whom 
Government makes settlements. Collector of 
Jessobe v. Beckwith . . 5 W. R. 175 

2. - Non-mirasi lands left waste 

by pottahdar — Claim of former occupant. Non- 
mirasi land left w r aste by a pottahdar may be 
granted by the Collector, -without reference to 
the claim of the former occupant. Gennu 
Reddi v. Asal Reddi . . .1 Mad. 12 

8. Wastelands — Lands held on 

raiyatwari settlement — Raiyafs right of occupation. 
Lands held on the terms of an ordinary raiyatwari 
settlement, with annual pottah, and left -waste by 
the pottahdar, may be legally granted by the reve- 
nue authorities. The raiyat has an indefeasible 
right of occupation only so long as he pays the 
Government assessment. Kumar adeva Mudali 
v. NallatAmbi Reddi ; . 1 Mad. 407 

6. EFFECT OF SETTLEMENT. ' 

1. Effect on rights of third 

parties — Sanad granted by settlement officers, 
effect of— Bom. Act II of 1S63. Sanads granted 
by settlement officers under Bombay Act II of 
1863 do not prejudice the rights of third persons. 
Pttju bin Kadan V. Malhari BIST Rana 

1 Bom. 171 

2. — ~ Effect on ex-maafidar — 

Status of maafidar after settlement of resumed maafi. 
An ex-maafidar, with whom a sub-settlement has 
been made of the resumed maafi, is presumably not a 
hereditary cultivator, but his position is that of a 
proprietor subject to payment of Government reve- 
nue. Humeed-ool-lah Khan v. Peak Sookh 

8 Agra 280 

3. Effect on maafidar — Settle- 

ment with maafidar — 'Payment of revenue. Where 
a plot of maafi land was on resumption settled with 
the ex-maafidar, who engaged for the Government 
revenue for the term of settlement, and the settle- 
ment was made under s. 5, Regulation XIII of 
1825, and paragraph 151, circular order, Sudder 
Board of Revenue, as provided by s. 5, Regulation 
XXXI of 1803 : — Held, that they w r ere in possession 
as owners, and on the expiry of the settlement 
the mere fact of its having expired would not 
deprive them of the right of being assessed with 
revenue as proprietors of maafi land, for where 
there has been a grant of soil, and possession 
taken and long continued thereunder, the ownership 
thereof vests in the grantee, although the grant 
as to exemption from payment of revenue may 
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be invalid and subject to assessment. Toolseb 
Ram v. Narain Singh . . 8 Agra 285 

4. Resumed maafi 

lands, settlement of— Adverse possession. Where 
owing to the refusal of the original possessor of a 
resumed maafi land to fulfil the revenue engagements 
the settlement was made with a stranger: — Held, 
that such settlement could not confer upon him 
any right adverse to the original possessor after 
the expiration of that settlement, when the 
original possessor is entitled to claim settlement. 
Mahomed Ata-oollah v. Mahomed Mohib- 
ool-lah . . . . .1 Agra 231 

5. Liability for rent — Beng. 

Reg . VII of 1822 — Holder of resumed lakhiraj. 
The holder of resumed invalid lakhiraj land, within 
a Government ldias mehal, was bound to pay rent 
according to the settlement of the revenue author- 
ities under Regulation VII of 1822, until he sued in 
the Civil Court to set aside that settlement, or sued 
under Act X of 1859 for a mitigation or re-settlement 
of rent. Hueo Pershad Chowdhry v. Shama 
Pershad Roy Chowdhry . 8 W. R., Act X, 107 

8. — — Lakhiraj clar in Assam — 

Holder of resumed grant — Right of , ejectment. What- 
ever might have been his position under former 
Governments a lakhirajdar in Assam is entitled to 
manage his lands in any manner he pleases consist- 
ently with existing regulations, and, as holder of a 
resumed grant which has been settled with him, to 
eject a tenant who has no right of occupancy or lease 
of any kind.® Jullow Surma Patwaree tv 
Madhub Ram Atoi Boorha Bhukut 

18 W. R. 202 

7. — ■■■ : Effect of resumption and 

settlement of lakhiraj — Invalid lakhiraj. 
Assessment of revenue by Government upon invalid 
lakhiraj land after resumption does not confer a 
new estate on the lakhirajdar, and does not cancel or 
extinguish a mokurari lease granted by the lakhi- 
rajdar previously to the settlement and during the 
time he was in possession of the land as lakhiraj. 
Pbatab Narayan Mookerjee v. Madhu Sudan 
Mookerjee . 8B, L. R. 197 : 16 W. R. 35 

8. — Abadkari talukhdar — 

Acceptance of farming leases — Sale of Government 
right . A Government settlement, whether perma- 
nent or farming, so far from destroying the rights 
of a talukhdar, ahvays preserves them if there be 
really a dependent tenure. Neither the aeceptance- 
o£ farming leases by the talukhdar qua farmer, sub- 
ject to the Government proprietary right, nor the 
sale of that Government right, in any way, ipso 
facto , extinguishes any talukhdari right existing in 
the abadkari talukhdar in that capacity, if otherwise 
valid. Huro Pershad Bhuttacharjee v. Biiy- 
rub Chunder Mojoomdar . 8 W, R. 891 

9. Settlement with several per- 

sons — Presumption as to equality of rights . In 
the settlement of a talukh after resumption by 
Government with thirteen persons, it is not. to , be 
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7. EXPIRATION OF SETTLEMENT — conoid. 

2. Liablity to ejectment — 

Dependent tahikhdars. Dependent talukhdars re- 
admitted to temporary settlements for a certain 
number of years are not liable to ejectment at the 
close of those settlements. Hurogobindo Doss v. 
Kara Chand Shaha . 8 W. B., Act X, 20 

3. — Dispossession — Dependent 

talukhdars — Cause of action . When a dependent 
talukhdar, holding under a temporary settlement, 
has that settlement placed in abeyance by the 
Collector taking the collections into his own hands 
khas, the Collector’s act is not one of dispossession 
from which limitation can count, but limitation will 
reckon from the date when the purchaser, at a sale 
after the Collector had ceased to hold khas, had 
himself made collections, and so created cause of 
action by dispossession of the former talukh. 
Myenooddeen v. Rammonee Chowdhrain 

7 W. B. 182 

4. — • Shikmi talukhdari right — 

Payment in lieu of shikmi talukhdari right. Where 
a shikmi talukhdar accepted from Government 
a pottah which admitted him to be a person having a 
right to a settlement and gave him as a separate and 
distinct allowance under the head of expenses (in 
addition to the usual allowance for collections, etc.) 
the allowance which had, under the previous settle- 
ment, been made to him under the head of malikana : 
— Held , that, if he had notice and accepted the pay- 
ment because he knew that his right as malik of the 
shikmi talukh was no longer recognized, then the 
shikmi talukhdari right came to an end at that- time. 
Mainqoddeen v. Nubo Coomaree Debia 

24 W. B. 247 

8. MISCELLANEOUS CASES. 

1. _ — Permanent lease made by 

proprietor pending resumption. Where the 
proprietor of resumed lakhiraj land leases it 
for valuable consideration, and at a stipulated 
jumma, while the settlement proceedings are 
under reference to the higher revenue authorities 
for confirmation, he cannot afterwards turn round 
upon the lessee and plead that he had no power 
to grant a permanent lease, on the ground that 
the settlement with him was temporary, and not 
permanent. Ameer Ali v. Ameeroonlssa Be- 
GUM . . . . ; 11 W. B. 11 

2. — - — _ Landlord and tenant — Effect 

of settlement proceedings . A land-owner, seeking 
to bind his tenants by the settlement proceedings, 
should show distinctly, that they were parties to 
the enquiry held by the Collector into the nature 
and extent of their holdings. Ali Ahmad v. Doorga 
Roy , 22 W. B. 455 

3. Bight of tenants to deduc- 

tion for cost of collection— Beng. Meg. VII of 
1822, s. 9. Where tenants who were aymadars 
voluntarily signed a jummabundi drawn up under 
Regulation VII of 1822, s. 9, specifying the amounts 
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of rent payable by them to the Government farmers- 
with whom the settlement was made Held , that 
the tenants were not entitled to a deduction from 
such specified rents on account of costs of collec- 
tion. "Watson & Co. v. Mohendro Nath Paul 

23 W. B. 436 

4. Powers of Bevenue Boards 

— Resumption — Cancehnent of settlement . A settle- 
ment of a resumed lakhiraj estate being made by 
the Collector with the plaintiff, <s subject to the 
orders of the Board of Revenue,” the Board, or 
the Commissioner acting under rules laid down 
by them, may cancel the settlement at any time. 
Harlal Tewari v. Collector of Bhaugulpore 

3 B. L. B. Ap. 82 : 12 W. R. 9 

5. Settlement of a Government 

khas mehal —Enhancement of rent — Reg. VII of 
1822— Beng. Act III of 1878— Beng. Act VIII of 
1879, ss. 10, 14. In order to make the enhanced, 
rent, stated in a jummabundi settled under Regu- 
lation VII of 1822, binding upon a tenant, there 
must be either an assent to that enhancement or 
else a compliance with the provisions of the rent, 
law with reference to enhancement of rent in force 
at the time of such enhancement. D' Silva v. Raj 
Coomar Dutt, 16 W. R. 153 ; Enayetoollah Meah 
v. Nubo Coomar Sircar, 20 W. R. 207 ; and Reazood- 
deen Mahomed v. Me A Ipine , 22 W. R. 540, followed. 
The rent of a Government khas mehal can only be- 
enhanced by the same process as the rent on any 
private estate. Arskaya Kttmar Dutt v. Shama 
Charan Patitand a . I. L. B. 10 Calc. 580- 

SETTLEMENT AWARD. 

See Act XIII oe 1848. 

SETTLEMENT OEEICEB. 

See Court-bee . 12 C. W. N. 917 

See Limitation Act, 1877, Sch. II, Art. 
130(1871, Art. 130). 

I. L. R. I Bom. 586- 

See Madras Forest Act, s, 4. 

I. L. B. 17 Mad. 198 

See Public Oreiceb. 

I. L. B. 14 Bom. 395 

See Record oe Rights, 

I. L. B. 35 Calc. 170 

See Service Tenure. ; 

X. L. B. 1 Bom. 586 

See Sonthal Pergunnahs Settlement 
Regulation. I. L. R. 18 Calc. 148 

— - act or order of — 

See Bengal Tenancy Act, s. 104. 

I. L. B. 20 Calc. 579> 
I. L. B.23 Calc. 257 

See Decree — Construction oe Decree 
— Hindu Widow. 

I. L. B. 17 Calc. 248> 
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act or order of concld. 

See Khoti Settlement Act, ss. 20 and 

21 . . I. Xi. R. 18 Bom. 244 

See Landlord and Tenant— Constitu- 
tion oe Relation — Generally. 

I. X». R. 16 All. 209 

See Limitation Act, 1877, Sch. II, Aet. 
14 . .1. 1«. R. IB Bom. 244 

See^ Res Judicata — Competent Court — 
Revenue Courts. 

I. I. R. 23 Calc. 257 


— __ statement of facts by— 

See Evidence Act, 1872, s. 35. 

I. I*. R. 21 Bom. 695 

... — suit to set aside order of— 

See Sonthal Pergunnahs Settlement 
Regulation . I. JO. R. 13 Calc. 245 
I. L. R. 15 Calc. 765 
I. I». R. 18 Calc. 146 

1. — Duty of settlement officer 

— Entries in wajib-ul-urz. A settlement officer 
should not receive for entry in the wajib-ul-urz of a 
village a mere expression of the views of a proprietor 
or enter it upon the records relating to the village , 
the wajib-ul-urz being intended to be the official 
record of local customs. Uman Paeshad v. Gan- 
dhaep Singh . . I. L. R. 15 Calc. 20 

L. R. 14 I. A. 127 

2. Power of settlement officer 

— Question of payment and right to possession 
between mortgagor and usufructuary mortgagee . 
The duty of the settlement officer is to record the 
names of those whom he finds in possession of right, 
or whom he finds to have been wrongfully dispos- 
sessed of right within a certain period ; but it is not 
his duty to determine the question whether the 
mortgagor in a usufructuary mortgage is entitled to 
possession by reason of the satisfaction of the debt 
out of the usufruct. Bhyeo Rai v. Golab Singh 

3 Agra 303 

3. — — — . — — Powers of, in mak- 

ing entry in jummabandi. A settlement officer is 
bound to record in the jummabandi the existing 
rights of cultivators, and cannot impose an en- 
hanced rent without notice on those entitled. If 
he enters a higher rate in spite of protest, such 
entry does not conclude the tenant from pleading 
non-liability. Ledlie v. Doorga Monee Dossee. 
Watson & Co. v. Dooega Monee Dossee 

21 W, R. 410 

4. Act XIV of 1863 

— Application under Act X of 1859, s. 28 . The 
powers which the Government was authorized by 
Act XIV of 1863 to confer on settlement officers 
were limited to powers for the decision of suits of 
the nature mentioned in s. 23 of Act X of 1859 or 
in Act XIV of 1863, and there was no authority 
given to Government to .invest settlement officers 
with any other of the powers which were vested 
in a Collector by Act X of 1859, consequently an 
application under s. 28 of that Act could not be 
entertained by a settlement officer. Thaeooree 
v . DhuleepSingh . v . 2 35L W. 261 

: 5. ■ • Act XIV of 1863 , 

«?. 8 — Resumption and assessment. The powers 
given by s. 8 of Act XIV of 1863 to a settlement 
officer, for the decision of suits of the nature men- 
tioned in s. 23 of Act X of 1859, or in Act XIV of 
1863, did not give him power to try a right to re- 
sume and assess. Jeychund v. Kadhoeee 


— application to — 

See Gujarat Talukhdaes Act, s. 10. 

I. L. R. 16 Bom. 408 

Ml. decision of — 

See Arbitration— Aebiteation under 
Special Acts— N.-W. f P. Land Rev- 
enue Act . X. L. R. IB All. 172 

See Bengal Tenancy Act, ss. 104 (2), 

107 . . . 11C. W. N. 1028 

See Khoti Settlement Act, ss. 17 and 


See Res Judicata . 11 C. W. IN'. 939 
See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

I. L, R. 21 Calc. 935 

entry in record of — 

See Khoti Settlement Act, s. 17. 

— . jurisdiction of— 

/See Bengal Tenancy Act, ss. 101, 106. 

I. Ii, R. 32 Calc. 518 

See Jurisdiction. 

I. Ii. R. 32 Calc. 162 

See Record of Rights. 

I. L. R. 32 Calc. 518 

order on appeal from — 

See Special oe Second Appeal — Orders 
Subject or not to Appeal. 

I. B. R. 16 Calc, 596 
I. X». R. 16 Bom. 408 
I. Ii. R. 21 Calc, 776 ; 935 
I. L. R. 22 Calc. 477 
I. Ii. R. 24 Calc. 462 
I. Ii. R. 25 Calc. 146 


j Tenancy Act, ss. 101 to 115. 
I. Ii. R. 20 Calc. 577 
I. L. R. 21 Calc. 378 
I. Ii. E. 27 Calc. 364 

* Tenancy Act, s. 102. 

1. 1*. R. 21 Calc. 38 
I. Ii. K. 22 Calc. 244 

. Tenancy Act, s. 103. 

I. L. K. 19 Calc. 641 ; 643 
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SETTLEMENT OFFICER —concU. 

. 6. Power to refer 

« case to another officer for trial — Act X of 1859, 
s . 150 — Act XIV of 1863, ss. 8 and 10. An officer 
•employed In making or revising settlements of 
land revenue and invested by the local Government 
with the powers described in s. 8, Act XIV of 1863, 
•was not thereby empowered to refer a suit, which 
he had jurisdiction to try by virtue of the provisions 
•of the abovementioned section, to another officer 
for trial, the powers in s. S of Act XIV of 1863 
were the powers spoken of in s. 150 of Act X of 
1859, and were distinct from the powers given to a 
Collector by the second clause of s. 162. S. 10 
•of Act XIV of 1863 enacted that, if a suit for en- 
hancement of rent be brought before any officer 
•empowered under s. 8 to hear the same, such suit 
should be heard and determined by such officer 
and it was not provided that he might refer it for 
trial and decision to another. Punchum Singh 
v. Hoormutoonnissa . . . 5 N. w . 64: 

^ Power to increase 

rent — Consent of raiyats . Where increased rent is 
imposed in the course of settlement proceedings, 
the Collector’s jummabundi must show the consent 
of all the raiyats before they can be held to be 
bound by it. Reazqoddeen Mahomed v. 
McAleese . . . 22 W . R. 540 


• — cancellation of— 

See Company — Powers, Duties, and 
Liabilities of Directors. 

I. L. R. 20 Bom. 854 

tc holding shares, 9? meaning of— 

See Declaratory Decree, Suit for — 
Declaration of Title. 

I. L. R. 17 Bom. 197 

sale of— 

See Contract — Contracts for Govern- 
ment Securities or Shares. 

2 Bom. 260, 267, 272 ; 2nd Ed. 246; 253; 258 
3 Bom. O. C. 9, 69; 79 
1 Ind. Jur. N. S. 17 


— transfer of— 

See Company — Transfer of Shares, and 
Rights of Transferees. 


transfer of, registration of— 

See Bank of Bengal. 

I. L. R. 3 Calc. 392 

1. — — - — Transfer of shares — Blank 

transfer — Cause of action. Shares in the National 
Bank were sold by the allottee, and a transfer in the 
form required by the articles of association of the 
Bank was executed, but no name was inserted as 
transferee. The purchaser pledged them with the 
I. P. L and China Bank, and deposited with them 
the blank transfer. This Bank applied to the 
National Bank without producing a letter from the 
pledgor to register their lien, and on its refusal sold 
the shares to the plaintiff and delivered to him the 
transfer, also in blank. The plaintiff inserted his 
own name in the transfer, and requested the Na- 
tional Bank to register the shares in his name. In 
an action against the National Bank to recover the 
price of the shares : — Held, that they were jus- 
tified in refusing to register. Held , also, that the 
plaintiff, having received back from his vendors 
the price of his shares, had no cause of action. 
Knowles v. National Bank of India 

2 B. L. B. O. C,-158 

2. Transfer by way 

of pledge — Bight of transferee to have transfer re- 
gistered and to have dividends . A and B, proprie- 
tors of indigo factories, sold them to the E. B~ 
Company, receiving in part payment 1,000 • fully 
paid up shares of the company, which was a com- 
pany registered under Act XIX of 1857, A and B 
covenanting to indemnify the company from all loss 
and to guarantee a dividend of 8 per cent, for the 
term of two years. A, being indebted to G, depo- 
sited the shares with him as a security for the debt. 
C gave notice of this to the company before he 
made the advance to A, and the company assented 
to the deposit. A and B afterwards became jointly 
indebted to the company in respect of the covenant 
and guarantee. Held, that G was entitled to have 
the deposit of the shares registered in the books of 


8HANAKS OB NADARS. 

See Hindu Law — Worship. 


— in an estate ; registration of— 

See Land Registration Act (Bengal 
Act VII of 1876), ss. 42, 44, 78. 

I. L. B. 30 Calc. 880 

— relinquishment of— 

See Mahomed an Law . 

I. L, R. 31 Rom. 271 


See Share-holder. 

See Share Warrants, 
a See Company. 

— agreement relating to sale of— 

See Stamp Act, 1879, Sen. I, Art. 5. 

X. L. R. 13 Mad. 255 
I. L.B. 14 Bom. 316 

— assignment of— 

See Insolvency — Order and Disposi- 

;/ . TioN ; , , , :■ A, ; ■ „■ I. L. R. 2 Bom. 542 
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and sold notes, was a contract by the vendor (as 
in Stephen v. Be Medina) that 44 in consideration of 
such a sum I will execute any proper conveyance 
which you tender me.” (ii) That the memorandum 
of April 23rd, coupled with the fact of the vendor 
having made tenders of transfers of the shares* 
was evidence enough to show that the vendor 
bound himself to tender a proper conveyance to his 
vendees, (iii) That the document of conveyance 
must be complete at the time of tender, or capable 
of being then made complete, (iv) The transfers, 
with a blank for the name of the transferee, were 
incomplete and insufficient, the vendor showing, 
no authority from H and P. (v) That the Court 
below must deal with the question of fact, whether 
or no the mention of Friday, the 27th, instead of 
Thursday, the 26th, was a mistake ; and Sernble 
that, if the defendants had received the blank 
transfers and acted upon them the waiver would 
have rendered them complete. Lall Mohuk 
Mtjllick v. Peary Chand Hitter 

1 Ind. Jur. W, S, 383 

4, . Sale of shares for future^ 

delivery — Refusal of purchaser to accept — 
Readiness and willingness to deliver — Pledge of 
shares to third person. Where a contract is made 
for the future delivery of shares, and the purchaser, 
before the delivery day, gives notice to the vendor 
that he (the purchaser) will not accept the shares, 
the vendor is thereby exonerated from giving proof 
of his readiness and willingness to deliver the shares* 
SemUe : The mere fact that such shares are pledged 
to a third person is not sufficient to show that the 
vendor is not ready and willing to deliver them,, 
if there is nothing to show that the pledgee is not 
willing to assist the vendor in carrying out his con- 
tract, and it being apparently for the advantage 
of the pledgee that he should do so. Dayabhai. 
Dipchand v. Maniklal Vrijbhhkan 

8 Bom. A. C. 123. 

5. — — r — Equitable assign- 

ment of right to sue — Readiness and willingness to 
deliver— Tender — Constructive tender. A contract 
for the delivery of shares at a future day is a. 
contract that can be assigned inequity, and the as- 
signee of such a contract can, in his own name,, 
maintain a suit to recover damages for its breach in 
the Civil Courts in India. In such a suit the plaint- 
iff would be subject to any equities that might sub- 
sist between his assignor and the defendant. In 
order to support an allegation of readiness and 
willingness to deliver, an actual tender is not in all 
cases necessary, e.g., a tender will be dispensed 
with where the defendant has refused to perform 
the contract, or where, on the day for the perform- 
ance of it, he has absconded, and, having closed 
his place of business, has left no agent or other 
person to represent him. Dayabhai Dipchand 
v . Dtjllabhram Dayaram vi 


the Company, and to be paid dividends upon them. 
Pietsch v. Eastern Bengal Indigo Company 

llnd. Jur. H. S. 278 

But where the deposit by A was accompanied by a 
contract with a power of sale of the shares, but 
nothing was said about receiving the dividend : — 
Held, that, under the contract of A, C could not 
receive the dividend, though he could under a 
contemporaneous general power of attorney from 
A. Royal Bank of India v. Eastern Bengal 
Indigo Company . 1 Ind. Jur. 17. S. 281 

3. — - Blank transfers — 

Tenders. On the 19th April plaintiff sold to defend- 
ants sixty shares in the 27 Bank, to be delivered and 
paid for "on Thursday, April 26th. The sold note 
was as follow : 44 Baboo Lall Mohun Mullick. Sold 
by your order, and on your account, to Messrs. 
Pyary Chand Mittra and Sons (Metcalfe Hall) 
sixty shares in the N Bank at R4 premium per 
share. (Signed) Sree Coomar Sircar, Broker.” 
The bought note exactly corresponded. On the 
23rd April plaintiff received from defendants the 
following: “With reference to the sixty N Bank 
shares sold by you, we shall thank you to send us 
three transfer deeds on Friday next, viz., two for 
twenty-five shares each and one for ten shares.” 


On the 26th April plaintiff sent to defendants 
sixty N Bank shares, some standing in the name 
of H and some in the name of P, accompanied 
by transfer, all executed by P alone. These shares 
were all returned by the defendants, with the follow- 
ing memorandum: “The accompanying shares in 
the N Bank purchased for delivery to-day are 
not in order.” Later on the same day, the 26th, 
plaintiff took personally to defendants the same 
sixty shares with transfers, executed some by II 
and some by P, the name of the transferor corre- 
sponding number by number with the name in the 
shares. On this, as on the previous occasion, the 
name of the transferee was left blank. These shares 
were also rejected by the defendants as not in order. 
Plaintiff then, on April 27th about 1 p.m., had the 
shares registered in his own name, and, within two 
hours afterwards, sent them to the defendants with 
corresponding transfers, and with the following 
letter : 44 In compliance with request in your 

memorandum of the 23rd instant, I now send you 
the sixty shares N Bank, with three transfer deeds, 
and will feel obliged by yonr paying the amount to 
the bearer.” The defendants declined to receive 
the shares, and they were re-sold at a loss. The 
plaintiff never had any personal interest whatever 
in the shares, either on the 26th or 27th April, and 
was a mere benami holder for H and P. The articles 
of association of the 2sT Bank required transfers to 
be in the form F appended to Act XIX of 1857. 
The msfe s tendered by plaintiff were on each 
occasion in that form. The defendants swore that 
the 44 Friday, the 27th April, mentioned in their me- 
morandum of the 23rd April, was inserted by acci- 
dent, 'instead of Thursday,” the 26th April, and that 
they consequently rejected the tender on the 27th. 
Held, (i) that the contract, as it stood on the bought 
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SHABEHOLDE R — conoid . 


interests of, in estate — 


See Contribution, Suit for 

1. B. R. 85 Calc. 303 

liability of — 

See Company — Articles of Association 
and Liability of Shareholders. 

right of — 

See Company — Meetings and Voting. 

I. L. R. 15 Bom. 164 

See Company — Rights of Shareholders. 

I. L. B. 10 Bom. 1 
L. R. 21 I. A. 139 

right of, to inspect register and 


take extracts therefrom — 

See Mandamus . I. L. R. 32 Bom. 466 

SHARE-WARRANTS. 

stamp on — • 


See Magistrate, Jurisdiction of — 
Special Acts — Companies Act. 

I. L. R. 20 Calc. 676 

SHEBAIT. 

See Bengal Tenancy Act, s. 15. 

10 C. W. N. 42 

See Contract Act, s. 70. 

9 C. W. N. 421 

See Debutter . 10 C. W. NT. 1000 

13 C. W. N. 805 

See Evidence Act (I of 1872), s. 90. 

I. B. R. 33 Calc. 571 

See Execution of Decree. 

I. B. R. 35 Calc. 364 

See Hindu Law — 

Endowment — Debutter. 

Dealing with and Management 
of, Endowment. 

5 C. W. N. 273 
10 C. W» N. 825 ; 1000 

Alienation of Endowed Pro- 
perty . .6 0. V. N. 663 

Will — Construction of Wills— 
Estates, absolute or limited. 

I. B. R. 2 S C aic; 71 

See Letters of Administration 

10C.W. N.432 

See Parties — Parties to Suits— -Idol. 

6 C. W. N. 178 
I. B. R. 32 Calc. 582 

See Probate and Administration Act, 
s. 3 . 10 C. W. m 322 

See Res judicata — Parties — Same Par- 
ties or their Representatives. 

6 C. ¥. H. 178 

See Will . I. B. R. 32 Calc. 1032 
9C.W.H.1021 


SHEBAIT — conoid. 

, alienation of shebaitship infer 

vivos — 

See Hindu Law. I. B. R. 36 Calc. 975 

_ — appointment of— validity — 

See Will . I. B. R. 31 Calc. 1 66 

power of, to bind the estate — 

See Debutter Estate. 

I. B. R, 34 Calc. 249 

— representation by — 

See Hindu Law . I. B. R, 34 Calc. 828 
See Receiver, Sale by. 

11 C. W. H. 489 


right of suit in — 

See Limitation Act, s. 7. 

8 C. W. H. 809 

— Decree — Interpretation 

of decree — c 7 ebaitfs position. Where a suit for the 
recovery of possession of immoveable property was 
instituted, against P, who defended the suit as a 
shebait and signed and verified his written statement 
as such, alleging that the lands were debutter , and 
where the decree was passed against him as such with 
a direction that the mesne profits should be realized 
from the defendant : —II eld, that the decree must be 
taken to have been passed against the defendant as 
shebait and not in his personal capacity and that 
the debutter property was liable to make good the 
claim for mesne profits and consequently to be 
attached and sold in execution of the decree. 
Powers and duties of a shebait explained. P R A- 
mada Nath Roy v. Poorna Chandra Roy (1908). 

I. L. R, 35 Calc. 691 
s.c. 12 C. W. N. 550 

SHERI LANDS. 

See Enhancement of Rent. 

I. B. R. 29 Bom. 415 
See Land Revenue Code. 

I. B. R. 29 Bom. 415 

SHERIFF. 

— liability of— 

Nee Escape from Custody. . 

6 Moo. I. A. 467 

See Sale in Execution of Decree— Set- 
ting aside Sale— Rights of Pur- 
chasers— Recovery of Purchase- 
money . . I. B. R. 2 Bom. 258 

___ sale by, under writ of fieri facias 

Nee High Court, Jurisdiction o^Cal- 
cutta— Civil . • 24 W. R. 306 

8 C. B. R. 4 

See Sale in Execution of Decree— Set- 
ting aside Sale— Rights ,of Pur- 
chasers— Recovery of Purchase- 
money « • X. B. R. 1 Calc. 55 

I. B. R. 3 Calc. 806 
B. R. 5 I. A. 116 
I. B. JR. 6 Calc. 356 
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See Ship, arrest of. 

See Ship, registering of. 

See Ship, sale of. 

— at anchor, duty of — 

See Shipping Law — Collision. 

I. Xi. R. 24 Calc. 627 . 
X*. R. 24 I. A. 129 

— , loss of — 

See Contract — Construction of Con- 
tracts I, L. R. 

I. L. R. 22 Bom, 189 

— measurement of— 

See Merchant Shipping Act, ss. 24, 26. 

I. Ii, R. 14 Bom. 170 
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SHERIFF — contd. 


Right of poundage— Satis- 
faction of decree after attachment, but before sale. 
Certain immoveable property of the defendant 
was attached in execution of a decree raich had 
been partly satisfied by the proceeds of a previous 
sale in execution. Before any proceedings for sale 
were taken under the attachment, the defendant 
paid the balance and satisfied the plaintiffs claim in 
full. Held, that the Sheriff was entitled to poundage 
upon the amount so paid in satisfaction of the debt 
and satisfaction of the decree was ordered to be 
entered, and the attachment withdrawn, subject to 
the payment of such poundage. Roychurn 
Dtttt v. Ameena Bibi . 1. 1*. R. 2 Calc. 385 

Pearson v. Madhub Chunder Ghose 

I. L. R. 2 Calc. 387 note 

2. “Debt levied by execution ” 

— Ambiguity in document — Usage— Discharge of 
defendant , effect of, on Sheriff's right. In the 
suit brought in the Bombay Court of Small Causes 
to recover Sheriff’s poundage on the amount en- 
dorsed on a warrant of arrest in execution of a 
decree obtained by the defendants, and under 
which the plaintiff, at the request of the defendants, 
arrested H, who applied to the High Court under 
s. 273 of Act VIII of 1859, and was ordered to be 
discharged from custody, the Judge found for the 
defendants with costs, subject to the opinion of the 
High Court. Held, (i) that the words “ debt levied 
by execution ” used in the table of fees for the Re- 
corder’s Court, and continued in the subsequent 
tables, being ambiguous, the rule applies that “ if an 
instrument be an ancient one and its meaning doubt- 
ful, the acts of its author may he given in evidence, 
in aid of its construction 5 ” (ii) that as the Sheriff is 
the officer of the Court, and his fees are received 
under its authority, it was unnecessary to refer the 
case back to the Small Cause Court in order that evi- 
dence of usage might be taken ; (iii) that having re- 
gard as well to the usage and practice of the Sup- 
reme Court as to the liability of the Sheriff at the 
time the old tables of fees were settled, the words 
used must be construed as entitling the Sheriff to 
poundage upon his executing a warrant for the arrest 
of a defendant in execution of a decree ; and (iv) that 
if the ^ Sheriff’s right accrues upon his executing 
the warrant, the subsequent discharge by the Court 
of the defendant from custody ought not to divest 
him of it. Vina yak Vasudev v. Ritchie, Steuart 
&Co. . ■. . 4 Bom. O.C.139 

% 3. — — -Compromise after attach- 

ment of property and before sale. Where 
property is attached by the Sheriff after judgment, 
and the parties come to a compromise before the 
Sheriff sells any of such property, the Sheriff is only 
entitled to poundage on the amount received by the 
execution creditor in compromise of his claim. In 
the matter of Bombay J dint Stock Corpora- 
’ tion. In re Sheriff of Bombay 

0 Bom. O. C. 22 

4 , Sale by Sheriff— Civil Pro- 

cedure Code [Ad XIV of 1882), s. 244, cl (c), 
ss. 287 , 811, 313 — Bedchamber's Rules and Orders | 


SHE RIFF — conoid, 

of High Court, Calcutta, 382 — 386— Deficiency in 
area of land— Application by purchaser to set 
aside sale or for compensation. A purchaser 
at an execution sale of immoveable property held 
by the Sheriff applied to set aside the sale or for 
compensation on the ground of deficiency in the 
area of the land sold- Held, that such an appli- 
cation in relation to sales held by the Sheriff was 
not sanctioned by any provisions of the Civil Pro- 
cedure Code, and s. 313 did not apply. Held, 
also that, as the interest of the purchaser was ad- 
verse to the interest of the judgment-debtor, the 
former was not the representative in interest of the 
latter, and therefore s. 244 of the Civil Procedure 
Code did not apply. Ishan Chunder Sircar . v. 
Beni Madhub Sirhar, I. L. R. 24 Calc. 62, applied. 
Sales by the Sheriff differ from sales by the Registrar 
of the Original Side of the High Court. The rule 
of the Court governing sales by the Registrar direct 
that compensation shall be allowed for errors and 
misstatements, if capable of compensation, while 
no such condition i s imposed on sales by the Sheriff . 
Ram Narain v. Dwarka Nath Khettry 

X. Xi. R. 27 Gale. 264 
4 C. W. K. 13 

SHIAHS. 

See Mahomed an Law LI*. R. 30 All. 158 

See Trustee . I. L. R. 84 Gale. 118 
11 C. W. 3ST. 297 

________ vendor — 

See Mohamedan Law. 

I. Xi. R. 82 Calc. 982 

SHIAH LAW. 

See Mahomed an Law — Succession. 

I. L. R. 32 Bom. 540 

SHIKMI INTEREST. 

See Merger , 1. 1*. R, 33 Gale. 1212 

SHIKMI TALTTKDARS. 

See Settlement — Evidence of 
ment. 

8 W. R. P. C. 5 : 

See Settlement — Right to Settlement 
W. R. 1804, 202 


Settle - 
10 Moo. I. A. 185 
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SHIP — concld . 

seaworthiness of — 

See Bill of Lading . 8 ¥. R. 35 

X. Xi. R. 13 Bom. 571 
I. Ij. R. 19 Bom. 839 

See Contract — Conditions Precedent. 

2 B. L. B. O. C. 127 

See Insurance — Marine Insurance. 

5 Moo. I. A. 361 
Cor. 5 : 2 Hyde 107 

Collision — Negligence — Wrongful act — 

Side lights , want of — Navigation. Where one ship, 
by gross negligence, viz., by not carrying any 
lights, placed another ship in a position of ex- 
treme danger, and in the moment of emergency 
the sarang of the latter gave an order to 
starboard ” instead of to “ port-the-helm,” which 
resulted in a collision: — Held, that under the 
circumstances the latter ship was not guilty of 
•such negligence as would make her responsible 
for the collision. The “ By well Castle ,” 4 P. D. 
219 , and The Owners of the “ Tasmania ” v. Smith , 
11 App. Cas. 223 , referred to. India General 
Steam Navigation Company v. Jagat Chandra 
Kundu (1904) . . I. h. B. 31 Calc. 36 

.SHIP, ARREST OP. 

See Admiralty or Vice-Admiralty 
Jurisdiction . I. L. B. 29 Calc. 402 

See Arrest — Civil Arrest . 1 Hyde 253 

See Costs— Special Cases— Admiralty 
or Vice-Admiralty. 

I. Xi. B. 17 Calc; 84 

See Salvage . I. L. B. 17 Calc. 84 

Deposit of security with Mar- 
shal — Application for arrest of deposit in another 
action — Admiralty Court , practice of. The ship 
M , having been arrested hi an action promoted by 
the master of the ship N for damage caused by a 
■collision, in which the N with her cargo was totally 
lost, deposited with the Marshal of the Court certain 
Government paper as security to answer the al- 
leged damage, on which the M was released. The 
-cargo of the N had been insured, and on the loss there- 
of the Insurance Company paid the amount of the 
policy, and instituted proceedings against the M in 
respect of the loss of the cargo. Held , the Court 
had no power to grant an application by the Insur- 
ance Company for the arrest of the security in the 
hands of the Marshal, so as to make it answerable 
in their action. Triton Insurance Company v. 
“Moorhill.” lure “ Moorhill” 

15 B. X,. B. Ap. 3 

SHIP, REGISTERING OP. 

_ British ship — Stat. 3 & 4 Viet., c. 56 

— Act X of 1841— Ship built in foreign port. A 
•ship built in a foreign port in India in 1817, with- 
in the limits of the Company’s charter, by foreigners , 
and which sailed under foreign flags until 1838, 
when it was then and thereafter owned by and J 


SHIP, REGISTERING OF — concld. 

belonged to British subjects, resident at Bombay y 
held to be entitled, under the proclamation of the 
Governor General in Council under 3 & 4 Viet., c. 
56, and the Act X of 1841 of the Legislative Coun- 
cil of India, to be registered at Bombay as a British 
ship, for the purpose of trade within the limits of 
the Company’s charter. Crawford v. Spooner 

4 Moo. I. A. 179 

SHIP, SAXE OP. 


1. Sale in execution of decree 

— Form of transfer — -Merchant Shipping Act , s. 55 
— Mandamus to Registrar to register transfer — 
Jurisdiction of Small Cause Court — Execution of 
Small Cause Court decree . The transfer of a ship 
should be in the form, or as near the form as may be 
laid down by the Merchant Shipping Act ; therefore 
where a ship sold in execution was transferred by 
the Clerk of the Court, in a form usual in sales in 
execution, but quite irregular, having reference to 
the Merchant Shipping Acts, the Court refused a 
mandamus to order the Registrar to register the 
transfer. Quaere : Whether a ship can be sold in 
execution of a decree of the Calcutta Small Cause 
Court, and whether the Clerk of the Small 
Cause Court can execute a transfer of a ship, sup- 
posing she is saleable, in execution of that Court’s 
decree. In the matter of the Jiip “Shah Cal- 
lander” . .1 Ind. dur. 3ST. 8. 263 

2. Transfer of a ship — Merchant 

Shipping Act (25 & 26 Viet. c. 63), s. 3 — Equitable 
title — Destruction after agreement for sale — Suit to 
recover purchase-money. The defendant agreed to 
purchase a ship from the plaintiff, hut the sale 
was not completed in the manner prescribed by 
the Merchant Shipping Acts. The ship was 
delivered to the defendant in pursuance of the 
agreement and subsequently foundered in port 
owing to accidental causes. The plaintiff sued 
to recover the balance of the purchase -money. 
Held, that the plaintiff was not entitled to recover 
Ramanadan Chetti v. Nagooda Maracayar 

X. X. B. 21 Mad. 395 

3. Contract between 

British subject and non-British subject as to regis- 
tered ship in Calcutta — Merchant Shipping Acts, 
ss. 53, 55 — Jurisdiction of Small Cause Court — 
Execution of Small Cause Court decree— Form of 
transfer to purchaser. A, not a British subject, con- 
tracted with B, a British subject, for the purchase of 
a ship which was registered in the port- of Calcutta 
in the name of C (also a British subject). A and B 
entered into the contract as if both had been British 
subjects. Held, that, on the evidence, the parties 
contracted with reference to the Merchant Shipping 
Act, and that the intention was that a title under / 
that Act should be given. Held, also, that, although 

it turned out that A’s nationality prevented the 
possibility of Ms being registered as owner, this did 
not affect of the liability taken upon himself by B to 
have himself put on the register as owner,, or. his* 
liability to put A in a position to have a change of 

17 e 2 
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6 B. L. R. 323 
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SHIP, SALE OP — concld. 

ownership noted in the register under s, 53 of the 
Merchant Shipping Act. Held , further, that B not 
having had himself put on the register as owner, and 
not having put A in a position to have a charge of 
ownership noted under s. 53, and B having declined 
to take any further steps towards attaining either of 
these objects, *4 was entitled, although he had got- 
possession of the ship, to rescind the contract, and to 
recover back a portion of the purchase-money which 
he had paid, and also to recover damages for the 
breach of contract. The Calcutta Court of Small 
Causes had power to seize and sell a vessel in exe- 
cution of a decree of that Court, and the bailiff 
who sells the vessel is the person who ought to exe- 
cute the bill of sale to the purchaser. A British 
ship having, in execution of a decree of the Calcutta 
Court of Small Causes, been sold to a person quali- 
fied to be the owner of the British ship : — Held, 
that it was necessary that the transfer to the pur- 
chaser should be by bill of sale as prescribed in s. 
55 of the Merchant Shipping Act, and the mere sale 
and delivery to the purchaser did not pass a title to 
him. Esau Ahmed v. Jassim Bin-safe 

2 Ind. Jur. S. N. 251 

SHIPMENT. 

— contract for — 

See Contract — Construction of Con- 
tracts . I. L. R. 12 Bom. 50 
I. L. R. 13 Bom. 15 
I. L. R. 16 Bom. 389 
I. L. R. 17 Bom. 129 
I. L. R. 18 Bom. 299 
L L. R. 22 Bom. 189 
I. L. R. 18 Mad. 63 

See Sale of Goods. 

I. L. R. 17 Bom. 62 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Damages for 
Breach of Contract. 

I. L. R. 19 Mad. 304 

— meaning of— 

See Contract — Construction of Con- 
tracts . I. L. R. 17 Bom. 129 

See Evidence — Parol Evidence — 
Varying or Contradicting Written 
Instruments . I. L, R. 17 Bom. 129 

1. — - — Consignment of goods — Bills 

of exchange — Presumption of payment of — Sale of 
goods . The plaintiffs in London and the defendant 
in Calcutta had dealings, which consisted in the 
defendant shipping jute cuttings and rejections to 
the plaintiffs in certain quantities, and within 
certain limits as to price, the defendant drawing 
bills on the plaintiffs in respect of such goods, which 
' the plaintiffs accepted. The plaintiffs alleged that 
there was an agreement between them and the 
defendant that in case of shipments in excess of the 
limits given by the plaintiffs they should at their 
option receive the goods on their own account, or 
treat them as consignments on account of the 
defendant, but the defendant denied there was any 


SHIPMENT* — concld* 

such arrangement. The defendant made several 
shipments in excess of the plaintiffs limits and the 
plaintiffs treated them as consignments on the 
defendant’s account, selling them on defendant’s 
account and forwarding him account sales, and 
drawing bills on the defendant for any balance 
due to them in the transactions, which bills the 
defendant refused to pay. In an action brought 
by the plaintiffs for the balance due to them from’ 
the defendant in respect of the shipments which 
had been treated by the plaintiffs as consign- 
ments in the defendant’s account, the defendant 
admitted he had sold the bills and received the 
money for them ; they were produced by the plaint-- 
iffs, the acceptors. Held, that the bills being pro- 
duced by the acceptors after due date, and the 
defendant having received a notice of dishonour,, 
and no demand for payment of the bills, the pre- 
sumption was that they had been paid by the 
plaintiffs. In exercising their option of treating 
shipments in excess of their limits as on their own 
account or as consignments on account of the- 
defendant, the plaintiffs were entitled to treat each 
shipment separately, and were not compelled to 
decide on an average of the shipments taken all 
together. Shearman v. Fleming . 5 B. X*. R, 619* 

2. • Bills of lading 

fraudulently signed — Title of endorsees for value 
against holder of mate's receipts who has not paid . 
The plaintiffs agreed with the defendant K M to 
purchase and ship cotton on account of K M and to 
retain the mate’s receipts for the cotton so shipped 
until the purchase-money should be paid by K M, 
Under this agreement the plaintiffs shipped 609 
hales on board the Teresa . Before the greater part 
of the 609 bales had been shipped, and before pay- 
ing for the same, K M, without production of the 
mate’s receipts, induced the master of the ship to 
sign bills of lading for the said 609 bales, and en- 
dorsed over the bills of lading for 310 of such bales 
to J G & Go., bond fide endorsees for value without 
notice. In a contest between the plaintiffs, holders of 
the mate’s receipts and J G & Co endorsees for 
value of the bills of lading of the said 310 bales, it 
was held that the plaintiffs were entitled to the 
possession of the 330 bales to the exclusion of J G 
& Co. Raj aram Govxndram v. Brown 

7 Bom. O. C, 9T 

SHIPPING- DOCUMENT. 

See Letter of Credit. 

I. L. R. 25 Bom. 706 

SHIPPING LAW. 

1, — — — Certificates — Suspension or can- 

celment of certificate — Act I of 1859 , ss. 201 , 202, 
The local tribunal in India, appointed under ss. 201 
and 202 of Act I of 1859, can suspend or cancel the 
British certificate of a master or mate, and for that 
purpose its report need not be confirmed by the local 
Government. Ex parte Hurst. In the matter of 
Steamship “Jason” . . 1 Mad. 270 

2. — Collision — Collision in port <b 

Port Buies , 1856 — Liability of ship for damage . 
The ship T having got adrift in a dark night, in- 
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SHIPPING LAW — conid. 
damages which they had sustained. Held, also, 
following the City of Manchester, 5 P. D. 222 , 
that in such suit each party should bear their own 
costs. Ogkerpa Poonsey v. Steam- ship 44 Savi- 
tbi ” . . . I. Ia. B. 10 Bom. 408 

7. Damage by ship 

muter way colliding with another at anchor — Burden 
of justifying — Duty of ship at anchor. Where a 
ship under way comes into collision with another 
at anchor in a proper place, and showing at night 
an anchor light, it is obvious that the burden of 
justifying is heavily cast on the ship under way. 
At the same time there is an obligation on the 
anchored ship to keep a competent watch, to show 
an anchor light, and to do everything to avert a 
'collision and lessen the damage from it. If, as was 
the case here, the damaged ship is placed in a diffi- 
culty entirely by the erroneous course or conduct of 
the other, and is obliged to take a step on the instant, 
she is entitled to claim from a Court a favourable 
consideration for her action, even if that should 
afterwards appear not to have been the best possible. 
A steam-ship, entering the fairway of a river with 
the tide flowing, collided with the promovent’s tug 
at anchor in a proper place, and showing an anchor 
light. Near the tug was a pilot brig, astern of 
which the steam-ship wanted to round? attempting 
to pass between the tug and the brig. She could, 
however, have taken a course astern of both. At 
the approach of the steam-ship both the anchored 
vessels, heading against the tide, hove on their 
anchors, and drifted back. The justification set up 
by the owners of the steam -ship was that she was 
misled by the pilot brig’s drifting, the anchor light 
of the latter having been kept up. Blame to a 
third ship, if blame there were, was held to be no 
exeuse for the colliding ship, as against the tug’s 
complaint. The main charge against the tug was 
that she did not slack away chain as soon as there 
was danger, but hove on her anchor. It was found, 
however, that if the tug were already drifting when 
the collision took place, there was no reason to 
suppose that by slacking away chain at the earliest 
possible moment the collision would have been 
averted or lessened in force. On the other hand, 
the facts against the impugr ants’ steam-ship were : 
(i) that her course could, without difficulty, have 
been directed so that by going astern of the tug 
from the port side instead of crossing her bows, all 
risk of collision would have been avoided ; (ii) that 
there was a want of sufficient look-out on board the 
steam-ship, especially as regarded the tug ; (iii) that 
there was possibly also a miscalculation on the part 
of the steam -ship of the room to pass, with reference 
to the force and set of the tide. She was accord- 
ingly alone held to blame, and her owners liable in 
damages. Mary Tug Co. v. British India Steam 
. Navigation Co. . . I. L. B. 24 Gale, 62 7 

Ii. B, 24 I. A. 129 
1 C. W. N, 320 

S. — Jettison — Bight to general 

average contribution -Might of skippers of jetti- 

soned cargo— Default of master— Right of ship - 


soned cargo — Default of master — 1 




SHIPPING- laKW—contd. 

owner — Remedies of shippers — * Lien on cargo saved 
in consequence of jettison. In jettison of part of a 
general cargo, the right of those entitled to contribu- 
tion, and the corresponding obligations of the contri- 
butors, originating in the actual presence of a 
common danger, not in the causes of it, are mutually 
perfected whenever the goods of some of the shippers 
(not being wrong-doers, or those responsible for the 
latter) have been advisedly sacrificed, and the 
property of others has been thereby preserved- 
Such exceptions as that recognized where the 
average loss has been occasioned by the ship’s 
being unseaworthy [Schloss v. Heriot, 14 C . B. 
{N. 8.), 59 ], and as that made in the refusal of 
contribution to shippers of deck-cargo when jetti- 
soned, are in truth but limitations on the above rule, 
which have been introduced from equitable consider- 
ations. Where a ship was stranded owing to the 
negligence of her master, and thereby ship and 
cargo were placed in a position of such danger as to 
make it necessary, to jettison part of the cargo in 
order to save the remainder and the ship :—Held , 
that innocent owners of the jettisoned cargo were 
entitled to general average contribution ; but that 
the owners of the ship were not entitled (their legal 
relations to the shippers not having been varied by 
contract). The rules of Maritime Law as to the 
rights and remedies in a case of jettison are : first , 
each owner of jettisoned goods becomes a creditor 
of the ship and cargo saved ; and, secondly , he has a 
direct claim against each of the owners of the ship 
and cargo, for a pro rata contribution towards his 
indemnity. Contribution can be recovered by the 
owner of jettisoned goods either by direct suit or by 
enforcing through the ship-master, who is his agent 
for this purpose, a lien on each parcel of goods saved,, 
belonging to each separate consignee, for a due 
proportion of his claim. Strang, Steel & Co. v. 
Scott & Co. . . I. L. B. 17 Calc. 362 

L. B. 16 I. A. 240 

9. Maritime lien. — Sale of cargo to 

repair ship. The captain of an English ship, being 
unable to raise funds on a bottomry-bond to repair 
damage caused to the ship by stress of weather, sold 
portion of the cargo for such purpose and repaired 
the ship. In a suit by the owners of the cargo ■ 
against (1) the captain, who was one of the owners of 
the ship, (2) a mortgagee of the ship, and (3) the 
agent of the latter in whose name the ship was regis- 
tered, to recover the value of the cargo sold : — Held , 
(i) that the owners of the cargo were not entitled to 
a personal decree against either the mortgagee or Ms 
agent, inasmuch as the captain was not their agent 
to pledge their credit for moneys required for 
repairs ; (ii) that the owners of the cargo were not 
entitled to a maritime lien on the ship which would 
take precedence of the mortgage. Muthaya v. 
Muthaya . . .1. L. B. © Mad, 034:: 

10. — — Authority of cap- 

tain to bind owners for repairs of ship. The author 
rity of the captain of a ship to bind her owners 
for repairs, and anything incidental thereto, can only 
exist by reason of his being their special agent for- 
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the purpose, which he will be presumed to be only in 
particular cases of necessity. Bayley v. Taruk- 
nauth Poramanic . . Bourke O. C. 283 

11. — Master’s lien on 

skip for wages — Act 1 of 1859 , s. 58. The master 
of a ship has by Statute (Act I of 1859, s. 58) a lien 
upon the ship for the recovery of wages due. In 
the matter of the Barque “ Anne ” 2 Hyde 273 

12. Master's lien on 

ship for wages — Repairs , lien for— Act 1 of 1859 , 
ss. 55, 56. The Persia , on a return voyage from 
Jedda to Singapore, was driven into Bombay 
harbour through stress of weather. The owner, 
resident at Singapore, though frequently applied 
to, omitted to furnish funds to repair her, or to pay 
the wages of the mariners ; and the master being 
unable to raise funds for these purposes on the 
credit of the ship or owner, on the application of 
the mariners, the ship was, in order to levy their 
wages, sold by the Magistrate under the provisions 
of ss. 55 and 56 of Act I of 1859. The master, who 
had been engaged at Singapore, then brought a suit 
on the admiralty side of the High Court, to recover 
out of the surplus proceeds of the ship his wages 
up to the time when he could return to Singapore, 
and his passage-money to that port. Held, that 
he was entitled to recover such wages and passage- 
money. In re the “ Persia.” Ex * arte Gardner 

0 Bom. O. C. 138 

13. Lien on skip for 

repairs in port — Ship in dock. A ship in the river 
cannot be said to be delivered over to the possession 
of those who execute repairs ; consequently no lien 
arose for repairs done. Secus : If the ship had been 
under repair in a dock belonging to the plaintiffs. 
Shir Chunder Dass v. Cochrane 

Bourke O. C. 388 

SHIPPING ORDER. 

1. Construction of order — “ Ready 

to receive cargo.” The words “ready to receive 
cargo ” inserted in a shipping order mean that the 
ship, on the day named in the shipping order, 
shall be ready to receive a full cargo by 'whomso- 
ever offered, and not merely ready to receive the 
quantum of cargo mentioned in the shipping order. 
Taylor v. Brooke . . 1 Bom. Ap. 48 

2. . Measurement — 

Right to have measurement taken. Where a shipping 
order authorized the receipt of “ 300 bales of cotton 
not exceeding 52 cubic feet measurement at the 
screw house,” the fair meaning of the contract was 
taken to be, considering that it was a mercantile con- 
tract and looking at the surrounding circumstances, 
that the measurement by which the parties were 
to be bound was a measurement at the screw house ; 
and that, if the agent of the defendants was present 
there and passed the bales as of the proper measure- 
ment or waived the right to measure and did not 
measure, the defendants could not afterwards insist 
upon a right to measure or go into an enquiry of 
what was the size of the bales. Schillizi & Co. 
v. Cox, Steel & Co. - • 17 W. B. 545 


' SHROPFS, USAGE OP. 

See Htjndi, Liability on. 

I. L. B. 1 Bom. 23 

SHUDRA. 

See Sudra. 

SIGNATURE. 

acknowledgment of, by testa- 
tor— 

See Will — Attestation. 

I. L. B. 1 Bom. 547 

alteration of contract after — 

See Contract — Alteration of Con- 
tracts — Alteration by Party. 

— — , appearance of— 

See Probate — Proof of Will. 

I. L. B. 19 Calc. 65 
L. R. 18 I. A. 132 

cancellation of — 

See Contract — Alteration of Con- 
tracts — Alteration by the Court 

X. Xj. B. 3 Bom. 242 

comparison of— s „ 

See Special or Second Appeal — 
Grounds of Appeal — Evidence, 
Mode of dealing with. 

Marsh. 322 
22 W. B. 272 

forged— 

See Hundi — Endorsement. 

5 C. W. N. 313 

of jailor — 

See Civil Procedure Code, 1882, s. 87 
4 B. Ii. R. O. G. 51 

of Judge— 

See Execution of Decree— Transfer 
of Decree for Execution and Power 
of Court, etc. 

I. L. R. 23 Calc. 480 

of Magistrate, warrant with- 

. out—: : 

See Penal Code, s. 186. 

I. L. B. 23 Calc. 896 

of plaint — 

See Civil Procedure Code, 1882, s. 432. 

I. L. R. 25 All. 635 

See Plaint — Verification and Signa- 
ture . . . 6 C. W. N. 91 

of warrant of arrest— 


See Warrant of Arrest — Civil Cases. 

6 C. W. N. 845 
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application of the Probate Act 


See Probate and Administration Act 
(V of 1881) . JC.W.N. 895 

See Probate and Administration Act 
(V of 1881), s. 2. 

I. K B. 81 Gale. 11 

SIMILAUITIES CALCULATED TO DE- 
CEIVE. 

See Trade-mark. 

I. Ii. B. 34 Calc. 495 
SIMPLE MOBTGA0E. 

See Morgage. 

See Sale in Execution of Decree., 

1. L, B. 40 Mad. 500 
5 a W. 3ST. 63 


individual. Gut 
Chowdhry 
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SIGOT ATURE — contd. 

-witness to bond of — 

- See Contract — Alteration of Con- 
tracts — Alteration by Party. 

I. L. R. 7 Bom. 418 
I. L. B. 12 Calc. 313 
I. L. B. 15 Bom 44 
I. L. B. 15 Mad. 70 


SI GH ATURE — conoid. 


8 C. W. TST. 329 


Signature of Magistrate — 

Lithographed stamp of signature. A Magistrate 
ought not to use a lithographed stamn of his signa- 
ture. Queen v. Dedar Nushyo 14 W. B. Cr 81 


Transfer of Pro- 


_ on blank paper— 

See Deed— Execution. 

- — proof of— 

See Evidence— Civil Cases— Miscella- 
neous Documents — Signature. 

1 Mad. 164 
I. L. B. 11 Bom. 890 

See Evidence Act, s. 73 . 21 W. E. 6 
sufficiency of— 

See Contract — Alteration of Con- 
tracts — Alteration by Party. 

8 B. L. B. 305 
11 W. B. 218 

See Document I. L. B. 30 Calc. 433 

, to memorandum of association, 
effect of — 

See Company — Articles of Association 
and Liability of Shareholders. 

I. L. B. 12 Bom. 047 
I. L. B. 14 Bom. 196 

See Limitation Act, 1877, s. 19 (1871, 
s. 20) — Acknowledgment of Debts 
I. L. B. 1 All. 683 
I L B 6 Calc 340 
I. L.R. 8 Ml. 347 
1 Mad 358 
13 C L B 112 
I. L. B 5 Bom. 88, 89 
I. L. B 5 Calc. 303 
L. B 7 I. A. 8 
I. L. B. 18 Bom. 580 
See Mortgage— Foreclosure— D em and 
and Notice of Foreclosure. 

I. L. B. 10 All. 59 

See Practice — Criminal Cases — Signa- 
ture of Magistrate. 

I. L. B. 6 Mad. 898 

See Warrant of Commitment. _1 ^ 

I. L, B. 5 Mad. 309 
See Will — Attestation. 21 W. B. 84 
See Will — Execution . 

I. L. B. 25 Calc. 911 

. L Signature of Rajah — Title 

without name. A signature of a Bajah of the 
— 'K^dea family was held to be valid, even 

Yiftt jn.riM'f flift no l-vtrv nt nx* irvarfmilnw 


perty Act (IV of 1882), ss. 59 and 123 — Mortgage 
— Signature of mortgagor — Mortgagor' s name signed 
by the scribe of the document , at the request and in the 
presence of an illiterate mortgagor — Signature held to 
be good — Maxim — Qui facit per alium facit per se — 
Construction of Statutes. It is not imperatively 
required by s. 59 of the Transfer of Property Act, 
1882, that a mortgage, where the principal money 
secured is B100 or upwards, shall be signed by the 
mortgagor with his own hand, or by an agent 
specially appointed in that behalf. If the mort- 
gagor is illiterate, it is a good signature if, in the 
presence and at the request of the mortgagor, some 
other person signs the mortgagor’s name on his 
behalf as executant of the document. So held by 
Stanley, C.J. , and Knox, Blair and Banerji, JJ. 
(Atkman, J., dissentiente ), overruling the decision 
in Moti Begam v. Zorawar Singh , All Weekly Notes 
(1899) 196. Per Aikman, J . — Whether or not 
the autograph signature of the executant is required 
to any particular document, is usually a question 
of construction, to be decided separately in each 
case. In the case of a mortgage executed in 
accordance with the provisions of s. 59 of the 
Transfer of Property Act, 1882, the law requires 
the personal signature of the mortgagor. In the 
course of the judgments the following authorities 
were referred to — Hyde v. Johnson , 2 Bing. N. C. 
776 ; Spencer v. Metropolitan Board of Works, 
L. B. 22 Ch. D. 142 ; The Queen v. The Justices 
of Kent , L. JR. 8 Q. B. 305 ; In re Whitley Partners , 
Ld., L. R. 32 Ch. D. 337 ; Luchmee Buxsh Boy v. 
Bunjeet Ram Panday , 20 W. R. C. R. 375 ; Beedoo- 
bhoosun Bose v. Enaei Moonshee, 8 W. JR. 1 ; Ex 
parte Wallace, 14 Q. B. D. 22 ; Commissioners for 
Special Purposes of the Income Tax v. Pemsel, 
[1891] A. C. 531 ; and Crawford v. Spooner, 6 Moo. 
P. C. 1. Deo Narain Bai v. Kukur Bind (F B., 
1902) . . . I. L. B. 24 All. 319 
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“SIB,” BAND. 

Description of— Entry in revenue 

records , effect of. The mere entry in the revenue 
records of land as sir will not make it sir land. Sir 
land is land which at some time or other has "been 
cultivated by the zamindar himself, and which, al- 
though he may, from time to time, for a season, 
demise to shikmas, he designs to retain as resumable 
for cultivation by himself or his family whenever 
his requirements or convenience may induce him 
to resume it. Dudley v. Bukhtoo 

3 N\ W. 203 

•SISTER’S DAUGHTER; 

See Hindu Law — Inheritance. 

12 C. W. N. 453 

SISTER’S DAUGHTER’S SDH. 

See Hindu Law . 12 C. W. 3ST. 453 

SLANDER. 

See Defamation- ID. R. 13 Mad. 34 
I. L. R. 34 Calc. 48 

See Libel . . I. D. R. 14. Bom. 97 

See Limitation Act, 1877, Sen. IT, Arts. 
24 and 25 . I. D. R. 24 AIL 368 

See Parties — Adding Parties to Suits 
— Plaintiffs . I. D. R. 1 Mad. 3 83 

See Right of Suit — Witness. 

I B.R. 15 Calc. 264 
I. D. R. 10 All. 425 

See Witness — Civil Cases — Privileges 
of Witnesses. 

I. B. R. 15 Calc. 264 
I. D. R. 10 All. 425 
I. D. R. 11 Mad. 477 

— of title — 

See Cause of Action . 10 C. W. N. 107 
See Declaratory Decree, Suit for — 
Declaration of Title. 

I. L. R, 1 Mad. 65 

See Trade-mark. 

I. D. R. 34 Calc. 495 

I Action for slander — Misjoin- 

der — Special damage. An action for slander can- 
not be brought jointly against several defendants : 
•separate actions should be brought against each. 
Queer e : Whether words implying “ you are a drun- 
kard, thief, cheat, and the paramour of your sister- 
in-law, you bastard,” applied to a Brahmin, are 
actionable per se without allegation of special 
damage. Nilmadhub Mookerjee v. Dookeeram 
Khottah . . . . 15 B. D. R. 161 

2. — Misjoinder — Spe- 

cial damage. An action for slander may be brought 
jointly against several defendants where the words 
spoken are not actionable per se , but only become 
so by reason of the special damage, which is the 
result of the conjoint action of all the defendants. 
WOOZEERUNNISSA . BiBEE V . MAHOMED HoSSEIN 

15 B. B. R. 166 note 


SD ANDER — contd. 

3* ~ — Omission to give 

courtesy title in petition. The omission of a mere 
courtesy cannot be taken to be equivalent to 
slandering or libelling a man, and is not an action- 
able wrong. Sitarama Krishna Rayadaffa 
Ranga Raz v. Sanyasi Razu Pedda Baliyara 
Simhulu 3 Mad. 4 

4=- — Slander and as- 

sault — Special damage. Special damages are not 
necessary to be proved in a case of slander and 
assault. Hossein v. Bakir Ali 

W. R. 1864, 302 

5. — Verbal abuse — 

Hindus — Special damage. In a suit between Hin- 
dus in the Bombay mofussil, damages may be re- 
covered for mere verbal abuse without proof of 
actual damage resulting therefrom to the plaintiff 
Kashiram valad Krishna v. Biiadu Bapuji 

7 Bom. A. C. 17 

0. Damages for ver- 

bal abuse. Damages cannot be claimed for mere 
verbal abuses or threatening language. Phool- 
basee Koer v. Parjun Singh . 12 W. R. 369 

7. Verbal abuse— 

Special damage . While 0 was giving his evidence 
in open Court, in a suit of A against B , A, with 
the object of inducing the Judge to disbelieve C’s 
testimony, said to the witness that he was a drun- 
kard. Held, that, the words were actionable without 
proof of special damage. Srikant Roy v. Satcori 
Shaha . ... 8C.L. R. 181 

See Sreenath Mookerjee v. Komul Kurmokar 

16 W. R. 83 

Kali Kumar Mitter v. Ramgati Bhutta- 
charji . 6 B. L. R. Ap. 99 : 10 W. R. 84 note 

Kanoo Mundle v. Rahumoollak Mpndle. 

W. R. 1804, 269 

Gholam Hossein v. Hur Gobind Da.ss 

3 W. R. 19 

Tukee v. Khoshdel Biswas . 6 W. R. 151 

OSSEEMOODDEEN V. FUTTEH MAHOMED 

7 W. R. 259 

Gour Chunder Puteetundee v. Clay 

8W.R.250 

8. — — — - — — / Defamation— - Ac- 

tion for abuse , no special damage being alleged — 
Damages, measure of. The rule of English law 
which prohibits, except in certain cases, an action 
for damages for oral defamation unless special 
damage is alleged, being founded on no reasonable 
basis, should not be adopted by the Courts of British 
India. If defamatory expressions are used under 
such circumstances as to induce in the plaintiff 
reasonable apprehension that his reputation has 
been injured, and to inflict on him pain consequent 
on such belief, the plaintiff is entitled to recover 
damages without actual proof of loss sustained. 
Semble: An action will not lie for vulgar abuse or 
hasty expressions, but for malicious or culpable oral 
defamation an action will lie. Vindictive damages 
should not be awarded, and a distinction should be 
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SDAHDEB — contd. 

drawn in awarding damages when the defendant 
acts from carelessness and when he acts maliciously. 
In the latter ease the plaintiff is entitled to full 
compensation for the pain suffered and in the former 
to a sum sufficient to establish his innocence of the 
charges made. Paevathi v. Mannae 

I. Ii. B. 8 Mad. 175 

9. — Cause of action — 

Defamation— V erbal abuse — Special damage. A suit 
to recover damages for verbal abuse of a gross 
character may be maintained without proof of 
consequential damage. Ibin Hosein v. Haidab 
X, It. B. 12 Gale. 109 


10 . 


Defamation — 


Damages — Consequential damage . A suit for dama- 
ges for defamation of character involving loss of 
special position and injury to reputation will lie 
without proof of special damage. Parvaihi v. 
Mannar , I. L. R. 8 Mad. 175 , and SriJcant Boy v. 
Satcori Shaha , 3 C. L. B. 181, followed. Teailokya 
Nath Ghose v. Chundba Nath Dutt 

X. B. B. 12 Calc. 424 


11 . 


- Cause of action 


— . Damages for insult, loss of reputation, and mental 
pain by the use of abusive language— Suit for libel 
and slander— Special damage. Held, by the major- 
ity of the Full Bench (Maclean. C.J., Macpherson, 
Hill, and Jenkins, JJ., Ghose, J. dissenting), that 
the mere use of abusive and insulting language, such 
as sala (wife’s brother), haramzada (base born or 
bastard), soor (pig), baper beta (son of the father, 
that is, ironically, bastard), apart from defamation, 
is not actionable irrespective of any special damage. 
Per Ghose, J . — A case like the present should be 
decided according to the principles of justice, equity 
and good conscience, and therefore it is but just and 
right that a person thus vilified, w r ho has suffered 
from insult and mental pain, should be entitled to 
maintain an action irrespective of any special 
damage. Gibish Chun dee Mittee v. Jatadhabi 
Sadukhan . . . 1. 3h B. 26 Calc. 653 

3 C. W. NT. 551 


12 . 


Defamation- 


%; 

•: 
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Action for slander — Special damage — Damages for 
mental distress alone, not recoverable — Cause of 
action — Presidency Town — English Law of Slander, 
rules of — Charter of 1726 — Limitation Act (X V of 
1877), Sch. 11, Art. 24. In an action for damages 
against the defendant, for having falsely and 
maliciously used slanderous words imputing un- 
chastity to the plaintiff, no special damage was 
alleged in the plaint, nor any actual damage proved 
at the trial : — Held, that, as the words were not 
per se actionable, and as no damage in fact was 
alleged or proved, the action must be dismissed, 
with costs. The decision of the majority of the 
Full Bench in Qirish Chunder Mitter v. Jatadhari 
Sadukhan , L L. R. 26 Calc . 653, approved and 
followed- Parvathi v. Mannar, 1 . L. B. 8 Mad. 
175, discussed. Kashiram Krishna v. Bhadu 
Bapuji, 7 Bom. H. C. A. C. 17 ; Jogeshwar 
Pharma v. Dinar am Sharma , 2 C. W. N. 123 
{Notes) ; and Daivan Singh v. Mahip Singh, 1. L. B. 




SliAlTOEB — conoid. 

10 All. 425, 456, distinguished. Damages are 
not recoverable for mental distress alone, caused 
to the plaintiff by slanderous words conveying 
insult. Wilkinson v. Downton, [1897] 2 Q. B. 
57 ; Lynch v. Knight, 9 H. L. C. 577, 598, referred 
to. By the Common Law of England, introduced 
into Calcutta by the Charter of 1726, a person 
injured by slanderous words can recover damages 
in an action, when actual damage has been 
caused- The Advocate-General of Bengal v. Ranee 
Surnomoyee Dossee , 9 Moo. I. A. , 387 ; 426 Batcliffe 
v. Evans, [1892] 2 Q. B. 524, referred to. The 
rules of the English Law of slander discussed, and 
held to be applicable to this case. Bhooni Money 
Dossee v. Natobae Biswas (1901) 

X. L. B. 28 Calc. 452. 
s.e. 5 C. W. N. 659 

13. Suit for damages,. 

maintainability of, in the Civil Court — Slander — 
Words spoken not defamatory to the person bringing 
the action. A suit for damages for an alleged 
slander will not lie in the Civil Court at the instance 
of any person, when the words complained of are 
neither defamatory of him nor have they caused 
him any injury. Per Habington, J. — A witness 
is not entitled to claim privilege for a slanderous 
statement wantonly made, which is neither an 
answer to any question addressed to him in examina - 
ation or cross-examination, nor has any connection 
at all with the case under trial. Gibwab Singh v , 
Sieaman Singh (1905) . I. L. R. 32 Calc. 1060 
s.e. 9C.W.N. 847 

SLAHGHTEB-HOITSE. 

See Nuisance — Undeb Ceiminal Proce- 
dure Codes . 7B.L, B. 499, 516 

25 W. B. Or. 72. 

1 . Offence of using unlicensed 

slaughter-house — Beng. Act Vll of 1865, s . 7 
—Slaughter-house license — Transfer of slaughter- 
house. B was fined by the Deputy Magistrate for 
using an unlicensed slaughter-house. He subse- 
quently gave an ijara or lease to A to carry on the 
business. R was prosecuted again for evading the 
law by “ slaughtering cattle or allowing cattle to be 
slaughtered ” without a license. He was fined 
R200 by the Deputy Magistrate. On appeal to the 
Sessions Judge, he was acquitted. On the motion 
of the Municipal Commissioners for a rule to set 
aside the order of the Sessions Judge, it was held 
{per Jackson, J.) that B , by giving a lease to A, had, 
parted with his interest, and had ceased to have 
any power to allow or disallow the slaughtering of 
cattle ; that s. 7 provides penalties only, and does 
not describe an offence or relate to a conviction. It 
is quite another question -whether the act itself is an 
offence irrespective of s. 7, and whether J2 could be 
dealt with as an abettor. Per Mittee, J. (dissent- 
ing). — The Judge has found that the leas 3 was 
given by B with the avowed object of continuing 
the slaughter-house, and admittedly for the express 
purpose of evading the law ; the case therefore 
falls within the express words of the section, “ or 
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SLAUGHTER-HOUSE — concld. 
allows cattle to be slaughtered.” In the matter of 
the 'petition of the Municipal Commissioners for 
the Suburbs of Calcutta 

0 R. Is. R. Ap. 28 : 14 W. R, Or. 67 

2. - Beng. Act VII of 

1865, s. 1 — Servant of licensee. No person is liable 
to any penalty under s. 1, Bengal Act VII of 1865, 
except a person who, without a license, uses a place 
or building as a slaughter-house, either by letting 
it out for such purpose or by employing servants 
and others for the purposes of killing cattle therein ; 
but a person who may be the mere servant of a 
butcher killing cattle in a particular slaughter- 
house, or a butcher resorting accidentally or occa- 
sionally to a slaughter-house for the purpose of 
killing, and killing an ox or sheep there, does not 
use the place as a slaughter-house within the mean- 
ing of s. 1, Bengal Act VII of 1865. Municipal 
Commissioners for the Suburbs of Calcutta v . 
Zamir S ha i kh . . . 16 W. R. Cr. 4 

3. Hotiee to licensees of 

slaughter-house- Beng. Act VII of 1865. The 
length of notice to be given to persons holding 
licenses for carrying on slaughter-houses under 
Bengal Act VII of 1865 must be determined in each 
case according to its own particular circumstances. 
In re Haldane . . . 6 W. R. Cr. 77 

SLAVERY. 

See Slavery (Criminal Cases). 

See Unlawful Compulsion. 

I. L. R. 19 Calc. 572 

1. Act V of 3843 — Mahomedan 

law — Succession — Willa — Emancipated slaves. As- 
suming that, by the willa rule of the Mahomedan 
law, the heirs of the master who emancipates a slave 
are entitled to the property of which the emanci- 
pated slave dies possessed to the exclusion of his 
natural heirs, the effect of s. 3, Act V of 1843, which 
enacts “ that no person who may have acquired 
property by inheritance shall be dispossessed or 
prevented from taking possession thereof on the 
ground that the person from whom the property 
may have been derived was a slave,” is to abrogate 
the rule of the Mahomedan law, and to secure the 
succession of the heirs of the emancipated slave, as 
if he had never been a slave. The provisions of the 
Act apply not only w r here the person whose property 
is claimed has been emancipated after the passing 
of the Act, but also where he has been emancipated 
before its passing. The exclusion of the natural 
heirs of an emancipated slave in favour of the heirs 
of his emancipator is a disability arising out of the 
status of slavery similar in its nature to the exclu- 
sion, under the Mahomedan law, of the natural 
heirs of an emancipated slave by a master or his 
heirs ; and since the general scope and object of 
Act V of 1843 is to remove all such disabilities, the 
Civil Courts are bound? in constructing it, to give 
it the widest remedial application which its language 
permits, and cannot consequently limit it to those 
eases only in which the person from whom property 
is inherited was a slave at the time of his death, 


SL AVERY — concld » 

when the words of the statute allow of its being- 
applied to the property of any one who had at any 
time been a slave. Ujmuddin Khan v. Zia-ul- 
Nissa Begum 

I. L. R. 3 Rom. 422 : 5 C. L. R. 11 
L. R. 6 I. A. 137 

In the same ease, in the Court below, it was held 
that the effect of Act V of 1843 is to prevent the 
enforcement of any rights which would, if that Act 
had not been passed, have arisen out of the status of 
slavery ; and a suit, brought by the heir of the 
master of a slave girl, emancipated by and married 
to such master, in his lifetime, to recover, as such 
heir, property in the hands of persons descended 
from her, is one the cognizance of which is barred by 
s. 2 of the Act. Ajmuddin Khan v. Zia-unnissa 
Begum . . . . .12 Rom. 158 

2. Spiritual slavery of disciple 

to guru — Act V of 1843 — Agreement to become 
slave . This was a suit brought in 1881 by the head 
of an adhinam for declarations that a muth was 
subject to his control ; that he was entitled to 
appoint a manager ; that the present head of the 
muth was not duly appointed and his nomination 
by his predecessor was invalid ; and for delivery of 
the possession of the moveable and immoveable 
properties of the muth to a nominee of the plaintiff. 
The claim extended also to religious establishments 
at Benares and elsewhere connected with the muth. 
The muth was founded by a member of the adhinam. 
Many previous heads of the muth had agreed to be 
“ slaves ” of the head of the adhinam, hut for over 
sixty years the head of the adhinam had exercised 
no management over the endowments belonging 
to the muth, and in a suit (compromised) of the year 
1854 the present pretensions of the adhinam had 
been denied in toto. Held, that the agreement of 
the head of the muth to become the “ slave ” of his 
guru could have no legal operation since 1843, and 
that the adverse possession of the defendant from 
that year was fatal to any claim of the plaintiff 
under such agreement. Giyana Sambandha 
Pandara Sannadhi v. Kandasami Tambiran 
I. L. R. 10 Mad. 375 

SLAVERY (CRIMINAL CASES). 

1. Treating kidnapped girl as 

slave. If, knowing a girl has been kidnapped? a 
person wrongfully confines her, and subsequently 
detains her as a slave, he is guilty of two separate 
offences punishable under the Penal Code. 
Slavery is a condition which admits of degrees, 
and a person is treated as a slave if another 
asserts an absolute right to restrain his personal 
liberty and to dispose of his labour against his will, 
unless that right is conferred by law, as in the case 
of a parent, or guardian, or a jailor. Queen v. 
Sikundur Bukhut v . . 3 N. W. 146 

2. , — Penal Code, s. 870 — Buying or 

disposing of girl as a slave. R, having obtained 
possession of D , a girl about eleven years of age, dis- 
posed of her to a third person, for value, with intent 
that such person should marry her, and such person^ 
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SLAVERY (CRIMEN* AIi CASES)— cewcM. 

received her with that intent. Held , that R could 
not he convicted of disposing of D as a slave under 
s. 370 of the Penal Code. Queen v. Sikundur 
Bukhut , 3 N, W . 146, remarked upon. Empress 
of India v. Ram Kuar . I. L. R. 2 Ali. 723 

3. Meaning of term. 

8 transferred to A for R25 his rights in the person 
of B, a girl of thirteen years. In a document in 
which the transaction was recorded, B was described 
■as a vellati or slave girl purchased by 8 from P. 
Held, that A was guilty of buying B as a slave 
within the meaning of s. 370 of the Penal Code. 
Amina v . Queen-Empress . I. L. B. 7 Mad. 277 

4. _ Obligation of Judge to try 

charge of. The Sessions Judge was held bound 
to try the accused upon his commitment by the 
Deputy Magistrate on a charge, under s. 370, 
Penal Code, of having detained a woman against her 
will as a slave. Queen v. Eirman Ali 
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I. L. R. 31 All. 1 

See Civil Procedure Code, 1882, s. 586. 
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I. Ii. R. 33 Bom. 469 
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— — — Suit of the nature cog- 

nizable in the Court of Small Causes— Execution 
of decree — Second appeal. No second appeal lies 
against an order in execution of a decree in a suit 
•of the nature cognizable in the Court of Small 
Causes. Bhyama Charan Milter v. Debendra Nath 
Mukerjee , I. L. R. 27 Calc. 484 , followed. Narayan 
v. Nagindas (1905) . I. Xi. R. 30 Bom. 113 

SMALL CAUSE COURT. MOFUSSIL. 
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SMAXX CAUSE 
— contd. 
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I. X. R. 11 Mad. 130 
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See Jurisdiction I. X. R. 31 Calc. 1057 

See Local Government. 

I. Ii. R. 9 Mad. 112 

See Provincial Small Cause Courts 
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— contd. 
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I. X. R. 1 Calc. 183 
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14 W. R. 396 
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'SMALL CAUSE COURT, MOEUSBIL- 
could. 

1 LAW OF SMALL CAUSE COURTS, MOFUS- 
SIL. 

l t Law of Civil Courts— Matters 

of contract betwem Hindus. In all matters of con- 
tract and dealing between Hindus, the law appli- 
cable in Civil Courts of tbc country governs Courts 
of Small Causes. Woodoy Chand Balder v 

GOGROO CHURN MOJOOMDAR . IdW. Xt. 

2 _ -Buies and orders in Military 

Code. Held , that the rules and orders in the Mili- 
tary Code are not binding on a Small Cause Court. 
Raich and Makgal 17. ABDULLA 5 ^ ) ^ I) ^f < ? 0 99 
VAL , • , * . * * 

2. JURISDICTION. 

1 _____ — General cases— Art XI of 1865, 
s 12— Act XLI1 of 1860, s. 6. Small Cause Courts 
have solo jurisdiction %vithin their local limits there - 
fore an action for cattle, or the value of cattle, can- 
not lie in a Civil Court having jurisdiction withm the 
local limits of a Small Cause Court junsdictiom 
Anonymous . ■ 2 W. B. S. C. G. Kei. fc> 


2 — Suits cognizable 

bv village Munsif under Mad. Beg . IV of 1816, 
s 5. A Small Cause Court had concurrent jurisdic- 
tion to try suits for a sum not exceeding RIO, cog- 
nizable by a Village Munsif under s. 5, Regulation 
IV of 1816. Pabasoorama Pillay v. R^masawmy 
alias CoollaRamasawmy . . 5 Mad. to 

^ Village Courts Act 

(Mad. Act 1 of 1S8Q), s . 13— Civil Procedure Code , 

« jk Jurisdiction of Small Cause Courts to hear 

suits cognizable by Village Munsif. The term 
Court of lowest grade m the Civil Irocedure 
Code, s. 15, refers only to Courts to which the Civil 
Procedure Code is applicable, and consequently 
Small Cause Courts have concurrent jurisdiction 
with Courts of Village Munsifs to hear suits which 
. are cognizable by the latter. ^MmMAN^.^KADABSA 

„ Suits ^ cognizable. 

: -i a 77 


"d:. v ". ' Vl ", . ■ ■. - ; t— - y , v , v ''a — '-t 

by District Mwmf in jurisdiction of Small Cause 
Court. A suit was brought in the Small Cause 
Court to recover two sums of money, one cause of 
; action being for money lent and the other for goods 
sold and delivered. The amount of both claims 
was within the jurisdiction of the Small Cause 
■Court, but the pecuniary claim in each case 
was cognizable by the District Munsif on the 
Small Cause Court side. Held , that the Small 
Cause Court had jurisdiction to entertain the suit. 
Arunackellam Chetty v . Gahgatharam Aiyan 
. ■ . 5 Mad. 287 

[ 1 k. g Suit not cogniz - 

><obh against some of the defendants. A suit Is not 
cognizable by a Small Cause Court unless it is cog- 
nizable by it as against all the defendants. Par- 
;SHOTAM' LaKHUIEAM V . PSMA HaRJI 

y \ , I, Xi» R* 21 Bom* 121 


SMALL, CAUSE COURT, MORUSSIL 
— contd. 

2. JURISDICTION — contd. 

0. . Suit for sum on 

bond the whole amount of which is beyond jurisdic- 
tion. A Small Cause Court can try a suit for an 
amount within its jurisdiction, notwithstanding 
that it is upon a bond the amount of which is be- 
yond its jurisdiction. Sukee Monee Debia v. 
Hueeemohttn Mookebjee . 6 "W*. B. Civ. Bef. 0 


7. 


Suit on kabuliat 


under which more than M500 are 'payable. That 
jurisdiction of a Small Cause Court, in a suit on a 
kabuliat for damages not exceeding R500, is not 
affected because damages exceeding that sum may 
be payable under the same kabuliat. Smith v. 
Gopal Sheikh . . 3 W. B. S. C. C. Bef. 14 

8. Suit for portion 

of sum due under agreement. Where the plaintiff 
sued for a portion of grain in the nature of net. rent 
which had fallen due, that amount being within its 
jurisdiction, although the whole amount payable 
from first to last under the agreement would he in 
excess of its jurisdicton. Held , that the suit was 
cognizable by a Court of Small Causes. Nabasi- 
davur v. Marana Katindan . 2 Mad. 440 


a 


Suit for interest 


on bond for more than B500. Where a suit was 
brought for interest amounting to less than R500, 
due upon a bond for R 1,000, not then payable : — 
Held , that a Court of Small Causes had jurisdiction 
to try the case, the plaintiff having had a separate 
and complete cause of action upon the bond en- 
titling him to recover the annual interest as it ac- 
crued due. The fact that forgery of the bond is set 
up as a defence makes no difference. Anantha 
Narainappaiyan alias Asvata Aiyan v. Gajta- 
patyAiyan .... 2 Mad. 469 

Chetit Narayana Pillay v. Ayamperxtmal 
Ambalom . . . . .4 Mad 447 

■ 10. — — - — - — - — Suit ' for profits 

of land — Prayer for account — Question of title. The 
mere fact of a question of title arising does not 
prevent a suit being cognizable by a Court of Small 
Causes. By merely asking, in the alternative, for 
an account of the profits, a suit cognizable by a 
Small Cause Court cannot be converted into one of 
a different nature. Nabayan Bhaskab v. Balaji 
Bapuji . . . I. L, B. 21 Bom. 248 

11. — Separate causes of 

action each within Munsifs jurisdiction. Several 
claims, each of which separately is within the Small 
Cause Court jurisdiction, of a District Munsif, may 
be joined together and form the basis of a suit in the 
Small Cause Court. As where there was an agree- 
ment that defendant should occupy land for two 
years and deliver a certain quantity of paddy at four 
specified periods ; in a suit for rent : — Held, that, 
though the plaintiff might have sued for each instal- 
ment of rent as it fell due, the aggregate of such 
unpaid instalments should be deemed to be one 
cause of action. Chockalinga Pillai v. Kumara 
Vikuthalam . . * & Mad. 334 



15. - Provincial Small 

Cause Courts Act {IX of 1887), s. 32 {2)— Small 
Cause suit — Jurisdiction extended pending suit. A 
suit to recover R81-4 was filed in the Court of a 
Subordinate Judge, who was at the time invested 
with the jurisdiction of a Court of Small Causes to 
the extent of R50. Later the jurisdiction of the 
Subordinate Judge as a Court of Small Causes was 
raised to R100 and subsequently to this the suit was 
decided by him as a regular suit and the claim was 
allowed. On appeal by the defendant the District 
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SMALL CAUSE COURT, MOFUSSIL 
—contd. 

2. JURISDICTION — contd. 

Act XI of 1868 


12 . 


— Act IX of 1850 , s. 34 — Cause of action, dividing. 
There is no provision in the Mofussil Small Cause 
■Courts Act (XI of 1865) similar to s. 34 of the 
Presidency Small Cause Court Act (IX of 1850), 
which forbids a plaintiff’s dividing any cause of 
action for the sake of bringing two or more suits in 
the Small Cause Courts of the Presidency. Umed 
Dholchand v. Pir Saheb Jiva Miya 

I. Li. R. 7 Bom. 134 


Provincial Small 


■Cause Courts Act {IX of 1887), s. 23 — Civil Proce- 
dure Code, s. 586 — Suit of the nature cognizable by 
Courts of Small Causes. A suit is none the less a 
•suit cognizable by a Court of Small Causes because 
that Court may have exercised the discretion con- 
ferred on it by s. 23 of the Provincial Small Cause 
Courts Act, and returned the plaint to be presented 
to a Court having jurisdiction to determine a ques- 
tion of title raised therein. Kali Krishna Tagore v. 
Izzat-an-nissa Khatun, 1. L. P. 24 Calc. 557 , follow- 
ed. Sada Shankar v. Brij Mohan Das 

I. L. R. 20 All. 480 


Provincial Small 


Cause Courts Act {IX of 1887), s. 16 — Small Cause 
suit wrongly tried on regular side — Regular appeal 
preferred against decree — No question of jurisdiction 
raised — Civil revision petition raising question of 
jurisdiction — Discretion of High Court to interfere or 
not according to the merits. Petitioner presented 
this civil revision petition to set aside a decree, 
which had been passed against him by a District 
Munsif and upheld in the District Court, on the 
ground that the suit was one of a nature cognizable 
by a Small Cause Court, whereas it had been tried 
as a regular suit. Petitioner (who was defendant 
in the suit) had raised no objection before the 
Munsif to the mode of trial ; nor had he done so in 
his grounds of appeal to the District Court. Held, 
with refence to s. 16 of the Provincial Small Cause 
Courts Act, that, even assuming that the case was 
one of a nature cognizable by a Small Cause Court, 
the High Court was not bound to set aside the 
decrees of the lower Courts, but had a discretion to 
interfere or not, according to the merits of the case. 
Suresh Chunder Maitra v. Kristo Rangini Dasi, 
I. L . R. 21 Calc. 249, approved and followed. 
Ramasamy Chettiar v. Orr, I. L. R. 26 Mad. 176, 
not followed. Parameshwaran Nambudiri v. 
Vishnu Embrandri . I. L. R. 27 Mad. 478 


SMALL CAUSE COURT, MOFUSSIL 

— contd. 

2. JURISDICTION — contd. 

Judge held that no appeal lay on the ground that 
the suit was triable and must be taken to have 
been tried by the Subordinate Judge in the ex- 
tended jurisdiction vested in him as a Judge of the 
Court of Small Causes. Held, on an application by 
the defendant under s. 622 of the Civil Procedure 
Code (Act XIV of 1882), that the appeal lay to the 
District Judge. Under s. 32 {2) of the Provincial 
Small Cause Courts Act (IX of 18S7), it was neces- 
sary that the Judge should, before the institution of 
the suit, be invested with a Small Cause Court 
jurisdiction entitling him to hear the particular 
suit. Hari Kamayyav. Hari Venkayya, I. I. R. 26 
Mad. 212 , followed Balchand v. Balaram , 5 
Bom. L. R. 398, explained. Sambhu Dhanji v. 
Ram Vithit (1904) . I. L. R. 27 Bom. 244 

16. — Provincial Small 

Cause Courts Act {IX of 1887), s. 85 — Munsif , 
jurisdiction of — Munsif exercising Small Cause Court 
powers — Civil Procedure Code {Act XIV of 1882), 
s. 25 — Civil Courts Act {XII of 1887), s. 17 — Appeal. 
When a Munsif vested with the powers "of a Court of 
Small Causes is transferred and is succeeded in office 
by a Munsif vested with such powers, and the Court 
of Small Causes is in consequence abolished, the 
successor has jurisdiction under s. 35 of the Pro- 
vincial Small Cause Courts Act and s.. 17 of the Civil 
Courts Act (XII of 1887) to try in his ordinary civil 
jurisdiction all the suits pending on the files whether 
they be suits falling within the ordinary civil 
jurisdiction of the Court of his predecessor, or with- 
in its jurisdiction as the Court of Small Causes, 
which has been abolished. No order of transfer 
under s. 25 of the Code of Civil Procedure is neces- 
sary to enable the successor to try the suits ; and 
any order purporting to fall under that section, if 
made, has not the effect of giving to the successor 
jurisdiction to try as a Small Causes Court suits 
which have been pending in the abolished Court of 
Small Causes. The successor can try such suits 
only in his ordinary civil jurisdiction and this 
decision in such case is open to appeal. Mangal 
Sen v. Rup Chand , I. L . R. IS All. 324, dissented 
from. Dulal Chandra Deb v. Ram Narain Deb 
(1904) . . I. L. R. 31 Calc. 1057 

17. — Suit brought in 

the Court of First Class Subordinate Judge having 
small cause powers — The Subordinate Judge, on pri- 
vilege leave — Charge of the Court in Joint Second 
Class Subordinate Judge who had no small cause 
powers — Registering the suit as a regular suit — Trial 
of the suit by the First Class Subordinate Judge as a 
regular suit-— Suit remains a small cause. A suit of 
the nature of a small cause was instituted in the 
Court of the First Class Subordinate Judge who had 
small cause powers. At the date of its institution, 
he was on privilege leave and his Court was in the 
charge of the Joint Second Class Subordinate Judge 
who had no small cause powers. The suit was 
therefore registered as a regular suit. On his re- 
turn from leave the First Class Subordinate Judge 
tried it as a regular suit. The question having 
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SMALL CAUSE COURT, MOFUSSID 
— contd. 

2. JURISDICTION — contd. 

22. — Suit by principal 

against agent — Question of accounts. A suit by a 
principal against an agent for adjustment and 
investigation of disputed items of account which 
could not be determined within six weeks, and 
which charged the agent with colluding with judg- 
ment-debtors, was held to be properly triable by 
the Civil Court, and not by the Small Cause Court. 
Krishna Kinkur Roy v . Madhub Chunder 
Chcjckerbutty ... 21 W. R. 283’' 


SMALL CAUSE COURT, MUFXTSSIL 

— contd. 

2. JURISDICTION — contd. 

arisen whether the suit was a small cause : — Held , 
that the First Class Subordinate Judge continued 
to be a Judge with Small Cause Court powers 
during his absence on leave, and the entering of the 
suit in the file of regular suits could not take it 
away from the category of small causes nor could 
the fact that the Subordinate Judge trled^the suit 
under his ordinary jurisdiction deprive it of its 
character as small cause. Narayan Ravji v. 
Gang aram Ratanchand (1909) 

I. L. R. 33 Rom. 664 

18. , Account — Suit by gomashta for 

excess expenses. A suit by a gomashta for excess 
expenses incurred by him over and above the 
amount of rents collected by him was held to be cog- 
nizable in the Small Cause Court, notwithstanding 
that the nature of the defence might render it ne- 
cessary to investigate the accounts of the mehaL 
Prosunno Chunder Roy v. Sreenath Sreemanee 

7 W. R. 422 

10. — Suit to recover 

balance of account by iehsildar. A suit to recover 
the balance of nikasi papers furnished by defendant 
in his capacity of tehsildar, there being an allega- 
tion in the plaint that the defendant verbally pro- 
mised to pay part of the sum claimed under the 
circumstances mentioned therein, was held not to 
be cognizable by a Court of Small Causes. Srish- 
teedhur Bose v. Shama Churn Ghose 

14 W. R. 53 

See Grant v. Ram Tonoo Bhoomiok 

10 W. R. 83 

20. — - - — Act XI of I860 , 

s. 6 — Suit for balance due on account of rents. A 
suit for a balance due on account of rents collected 
from the plaintiffs’ zamindaris by the defendants’ 
father acting as agent of the plaintiffs is a suit in 
which money is claimed as due on a contract with- 
in the meaning of s. 6, Act XI of 1865. Where the 
amount claimed in such a suit does not exceed 
R500, it is cognizable by a Small Cause Court 
notwithstanding it may be necessary to go into the 
accounts of both parties to determine what is due. 
Dyebukee Nundun Sen v. Mudhoo Mutty 
Goopta . I. L. R, 1 Calc. 123 : 24 W. R. 478 

21. — — — — ■ Suit against 

guardian and manager of property for rents collected 
by Mm — Trustee bound to account. In a suit to re- 
cover, from the guardian of a minor and the mana- 
ger of his property who had granted to himself, 
benami, a farming lease of the minor’s property, 
rents collected by him for which he did not ac- 
count : — Heidi that the defendant could not be con- 
sidered simply as an agent to collect plaintiff’s 
rents, hut was hound as a trustee to account for the 
proceeds of the property, and that the elaim was 
therefore not cognizable in a Small Cause Court. 
Ram Joy Mojggmdar v. Kedar Narain Roy 

25W.K,7S 


23. Act XL of 1858, s. 3— De- 

fending suit without certificate. A Court of Small 
Causes, constituted under Act XI of 1865, is com- 
petent, under s. 3, Act XL of 1858, to allow any 
relative of a minor to institute or defend a suit in 
his behalf without a certificate of ad min 1st ation, 
where it has jurisdiction in relation to the subject- 
matter of the suit. Khanto Bewah v. Nund 
Ram Nath . . . .15 W. R. 369 

24. Alternative relief — Act XI 

of 1865, s. 6. In a suit by A, asking that B might, 
be ordered to fill up an excavation or to pay him 
R25 as damages for the same, it appeared that 
there was no ground for the first relief sought. 
Held, that the suit was cognizable by the Court of 
Small Causes. Nanda Kumar Banerjee v. Ishan 
Chandra Banerjee 

1 B. L. R. A. C. 91 : 10 W\ R. 130 

25. Arbitration — Civil Procedure 

Code , s. 327. When a matter had been referred to 
arbitration without the intervention of any Court, a 
Small Cause Court in the mofussil had jurisdiction 
to entertain an application, under s. 327 of Act 
VIII of 1859, to file the award, provided it related 
to a debt not exceeding the amount cognizable by 
such Court, and the defendant resided within its 
jurisdiction. Elam Paramanick v. Sojaitullah 

1 B. B. R. A. C. 43 : 10 W. R. 85 

Bridge v. Edalji Mancharji. Vithal Amba- 
ram v. Dayabhai Murlidhar . 10 Bom. 54 

Gangappa v. Kapinappa . 5 Mad. 128 

26. — Arbitration 

award Act — XI of 1865 > s. 6 — Liability arising under 
an award. A liability arising under an award is not 
one of such a nature as to fall within the term® 
used in the Small Cause Court Act to denote the 
claims cognizable by such Court. Guneshee v. 
Chotay Lal . ■ , ' 3 m W. 117 


Durjan Singh v. Sibia . 7 N. W. 329 

27. Provincial Small 

Cause Courts Act (IX of 1887), Sch. II, cl. 24 — 
Civil Procedure Code, ss. 525, 526 — Suit to recover 
money under an award — Application to file award . 
A suit to recover a sum of money as payable to the 
plaintiff under an award which was contested was 
filed in a subordinate Court on the Small Cause side. 
The Subordinate Judge returned the plaint, being of 
opinion that the suit was not cognizable by a Court 




30. - — Army Act of 

1881 , ss. 144, 151 — Civil Procedure Code , s. 468 — 
Jurisdiction of Small Cause Courts over soldiers. 
A sued a soldier to recover a debt not amounting 
to £30. Held, that the suit was cognizable by a 
Court of Small Causes. Semble : The command- 
ing officer of the defendant was bound to cause the 
summons of the Small Cause Court to be served on 
him. Mahomed v. Agqas 

I. Xi. R. 10 Mad. 819 

31 . — Attachment — Attachment of 

immoveable 'property before judgment. A Court 
which cannot attach primarily in execution of its 
decree cannot attach in anticipation of it. A Small 
Cause Court therefore cannot grant an attachment 
before judgment of immoveable property. Mar- 
thamma v. Kittit Sheregara • . 6 Mad. 91 

32. Provincial Small 

Cause Courts Act {IX of 1887% Sch. II, d. 35 {h)~~ 
Jurisdiction to award defendant damages for attach- 
ment on insufficient grounds — Civil Procedure Code 


Suit to establish 

property and to recover value of it. 

17 c 


DIGEST OF CASES. 


SMAX»Ii CAUSE COURT, MOFUSSXXi 
— contd. 

2. JURISDICTION — contd. 
of Small Causes. The plaint was then presented in 
the Court of the District Munsif as an ordinary suit , 
but the District Munsif returned it on the ground 
that the suit was cognizable by a Court of Small 
Causes. Held , on reference by the District Judge 
to the High Court, that the suit was cognizable 
by a Court of Small Causes, and accordingly that 
the order made by the Subordinate Judge returning 
the plaint was wrong. Simson v. McMaster 

I. Xj. R. 13 Mad. 344 


Army Act — Army Act {44 & 


<& 45 Viet . , c. 58), ss. 148 and 151 — Courts of Re- 
quest, their jurisdiction — Court of Small Causes, 
power of — Construction of s. 151, cl. 1 , of the Army 
Act . The Army Act (44 & 45 Viet., c. 58) gives 
jurisdiction to a Court of Small Causes in all actions 
of debt and personal actions against persons subject 
to military law (other than soldiers in the regular 
forces) over which such Court would ordinarily 
exercise jurisdiction, and provides a Court of Re- 
quests (s. 148) for those cases only where an action 
of the value of R400 or under has to be brought 
against such persons at a place lying beyond the 
jurisdiction of any Small Cause Court, Held, also, 
that the words “ within the jurisdiction ” in s. 151 , 
cl. 1, referred to “ actions,” and not to “ persons.” 
Shere Ali v. PrEndergast I. Xj. R. 13 Calc. 143 


SMALL CAUSE COURT, MOEUSSIXi 
— contd. 

2. JURISDICTION — contd. 

{Act XIV of 1882), s. 491 — Applicability to Small 
Cause Courts. A Court of Small Causes has juris- 
diction to award damages, under s. 491 of the Civil 
Procedure Code, to a defendant whose property has 
been attached on insufficient grounds. Irrahi 
Rowthen v. Sangaram Shetty ( 1902) 

X. Xj. R. 26 Mad. 504 


Cess — Suit to recover arrears 


45 Viet, c. 58), s. 144 — Proviso — Jurisdiction — 
Suit against a soldier — Execution. A suit for re- 
covery of a debt will lie in a Small Cause Court as 
a Civil Court against a soldier in Her Majesty’s ser- 
vice up to judgment, nnder proviso to s. 144 of the 
Army Act (Stat. 44 & 45 Viet., c. 58), however 
small may be the amount of the debt. The ques- 
tion whether the defendant is a soldier or not arises 
only when the plaintiff seeks to execute his decree. 
Kisandas Btjdhmal v. Halpiist 

I. L. R. 10 Rom. 218 


Army Act {44 


of cess. A suit brought to recover arrears of a cess 
is not a suit of the nature cognizable by small Cause 
Courts. Kasim Ali v. Shadee . 3 IN. W. 21 

34. Act XI of 186S 

s. 6 — Suit for zamindari dues and cesses. The 
plaintiff claimed from the defendants, as joint de- 
cree-holders, a fourth share of the proceeds realized 
by auction-sale through the Court of the Munsif of 
certain houses, situate on land subject to a village- 
custom whereby a proprietary due of the above 
amount was recognized and payable to the zamindar 
of the said land. The Division Bench of the High 
Court having referred to the Pull Bench the question 
whether claims for such zamindari dues or cesses 
were in the nature of suits cognizable by a Court of 
Small Causes : — Held, by the Full Bench, that the 
claim as brought did not fall within any of the classes 
of suits cognizable by the Courts of Small Causes. 
Aliter, if the due was payable in virtue of a con- 
tract. Nanktj v. Board oe Revenge 

I. X*. R. 1 All. 444 

35. — : __ — _____ Suit to recover 

road cess — Road Cess Act {Beng. Act X of 1871). 
A suit to recover road-cess and public works cess is 
not a claim for money on a bond or other contract, 
but is a claim created and made recoverable by a 
special enactment of the Legislature, and does not 
fall within the provisions of s. 6 of the mofussil 
Small Cause Court Act. David v. Grish Chgnder 
Guha . I. Ii. R. 9 Gale. 183 : 11 O. Xj. R. 805 

36. i — Act XI of 1865— 

Jurisdiction — Water -cess — Payment by landholder 
— Implied contract by tenant to recoup. If a land- 
holder pays to Government water-cess which his 
tenant is legally bound to pay, a Small Cause Court , 
constituted under Act XI of 1865, has jurisdiction 
to decide a suit brought by the landholder against 
the tenant to recover the amount so paid by the 
landholder. Venkatramaya v. Viraya 

X. Ii. R. 8 Mad. 4 

37. Claim to property seized in 

execution — Act XI of 1865, s. 6 — Title, question 
of. A Small Cause Court had no jurisdiction to 
entertain a suit by a decree-holder to establish his 
judgment-debtor’s title to property seized in exe- 
cution which had subsequently been released to a 
claimant under s. 246, Act VIII of 1859, and to re- 
cover the value of the property from the successful 
claimant. Ram Dhot Biswas v. Keeal Biswas 

1 R. Xi, R. S. IN, 10 : 10 W. R. 141 

38. 

right to pe? 
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SMALL cause court, moeussil 

— contd. 

2. JURISDICTION — contd, 

tion of a decree as his own, and whose claim had 
been investigated and disallowed under ss. 278 to 
281 of the Civil Procedure Code, sued, the property 
being under attachment, the decree-holder and the 
judgment-debtor in a Court of Small Causes for the 
property or its value. Held , that the suit could not 
properly be regarded as a suit 44 for personal pro- 
perty or for the value of such property ” within 
the meaning of s. 6 of Act XI of 1865, but must be 
regarded as a suit to establish the plaintiff’s right, 
in the sense of s. 283 of the Civil Procedure Code, 
inasmuch as the plaintiff could not recover the pro- 
perty without clearing out of his way the order of 
attachment, which he could only do by establishing 
his right in the sense of s. 283, and therefore the suit 
was not one cognizable in a Court of Small Causes. 
J anakiarnmal v. Vithenadien, 5 Mad. 191 ; Kandeme 
Naine Booche Naidoo v. Bctvoo Lutchmeepaty Naidoo, 
8 Mad. 86 ; Qordhan Pema v. Kasandas Balmuhun • 
das , I. L. B. 8 Bom. 179 ; Chhaganlal Nagardas v, 
Jeshan Bav BalsuJchram , I. L. B. 4 Bom. 508 ; 
Balhrishna v. Kisansingh , 1. L. B. 4 Bom. 505 note ; 
and Badlia Kishen v. Chotey Ball, 8 N. W. 155 , 
dissented from. Godha v. Naik Ram 

I. L. B. 7 AIL 152 

44. Suit to recover 

moveable property wrongly attached— Suit to set 
aside order of Munsif. A suit brought by an owner 
to recover moveable property of which he has been 
dispossessed by an attachment order may, 'when the 
value of the property is less than R500, be main- 
tained in a Court of Small Causes, it being a suit for 
personal property. A suit 44 to have sold by auc- 
tion certain property in respect of which the plaint- 
iff obtained a decree for a right of lien,” and also 
4 4 to set aside the miscellaneous order passed by the 
Munsif,” is not cognizable by a Court of Small 
Causes. Radixa Kishen v. Chotey Lall 

3 N. W. 155 

Balmokund v. Lekheaj . 3 N. W. 156 note 

45 . — — Suit to establish 

right to personal property seized in execution of decree. 
A suit to establish the plaintiff’s right to the exclu- 
sive possession of personal property, of which the 
plaintiff and her husband had been dispossessed by 
actual seizure in execution of a|decree against the 
plaintiff’s husband, is cognizable by a Small Cause 
Court. Janakiammal v. Vithenadien 

5 Mad. 191 

46. Act XI of 1865 , 

s. 6 — Suit as to title to property taken in execution. 
A suit brought by a decree-holder to have it de- 
cided whether moveable property taken in execu- 
tion is or is not the property of his judgment-debtor 
is not a suit cognizable by a Court of Small Causes. 
Jethabhai Bhaichand v. Bax Laehu 

6 Bom. A. C. m 

■ 47 . — Personal pro - 

perty— Suit by decree-holder. A suit by a decree- 
holder to establish his right to attach and sell move- 
able property as belonging to his judgment-debtor 


SMALL CAUSE COURT, MOEUSSIL 

— contd. 

2. JURISDICTION — contd. 

A suit on the part of an unsuccessful claimant to 
establish his right to personal property and to reco- 
ver the value of the same is not cognizable by a 
Small Cause Court. Moozdeen Gazee v. Dino- 
bundhoo Gossamee . . 13 W. B. 99 

This latter case is not to be taken as extending the 
rule laid down in Bam Dhun Biswas v. Kefal Bis- 
was, 1 B. L. B. S. N. 10, in suits by unsuccessful 
claimants under s. 246, Act VIII of 1859. Pttnjtt 
v. Oodoy. . . . , IS W. B. 337 

See Woomesh Chunder Bose v. Mud dun 
Mohun Sircar . . . 2 W. R. 44 

and Anonymous . 2 W. B. S. C, C. Ref. 5 

39 . Civil Procedure 

Code, 1877 — Owner to recover moveable property 
under £500. The plaintiff was owner of moveable 
property attached in execution of a decree, and, 
his claim to such property having been rejected 
under s. 246 of Act VIII of 1859, he brought this 
suit to recover possession. Held, that the suit was 
cognizable by a Mofussil Court of Small Causes. 
Queers : Whether the new Civil Procedure Code (Act 
X of 1877) prevents or allows a suit, like the present, 
to be brought in a Court of Small Causes. Nathu 
Ganesh v . Kalidas Umed I. L. B. 2 Bom, 365 

40, Suit to establish 

right to property attached under decree. - — Jurisdic- 
tion — Civil Procedure Code, 1877 , s. 288— Act XI of 
1865, s. 12. A suit brought by a defeated claimant, 
under s. 283 of Act X of" 1877, to establish his right 
to, and to recover possession of, certain moveable 
property attached in execution of a decree of a 
Small Cause Court is within the jurisdiction of, and 
must therefore, under Act XI of 1865, s. 12, be insti- 
tuted in a Small Cause Court. Cordhan Pema v. 
Kasandas Balmukundas I. L. B. 3 Bom. 170 

: 4^ : I ; Attachment of 

moveable property — Suit to establish right — Civil Pro- 
cedure Code, s. 283. A suit under s. 283 of the Civil 
Procedure Code. by a party against whom an order 
under s. 281 has been passed to establish his right to 
moveable property attached in execution of a decree 
passed by a Civil Court, and for such property, the 
same being less than R500 in value, is not a suit 
cognizable in a Court of Small Causes. Ilahi 
Buksh v . Sxta , . I. L. B. 5 All. 462 

42. — Claim for per- 

sonal property and to set aside order disallowing ob- 
jection to its attachment — Jurisdiction — Act XI of 
1865, s. 6. X suit to recover moveable property 
attached in execution of a decree and damages for 
Its wrongful attachment and to set aside the order 
disallowing an objection to its attachment is not a 
suit cognizable in a Court of Small Causes. Ma- 
•kund Lal v . Nasirud-din . I. L. R. 4 All. 416 

43. - — Suit for personal 

property— Suit to establish right — Civil Procedure 
Code, s 283— Act XI of 1 865, s. 6. A person who 
had claimed moveable property attached in execu- 
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— contd. 

2. JURISDICTION — contd. 
is not a suit for personal property within the mean- 
ing of s. 6 of Act XI of 1865, and a mofussii Court 
of Small Causes has no jurisdiction to entertain 
it even though the value of the property be such 
as to fall within its pecuniary limit. Chhaganal 
Nagardas v. Jeshan Rav Dalstjkhram 

I. Xj. R. 4 Bom, 503 

Balkrishna v . Kisansing. 

I. Xi. R. 4 Bom. 505 note 

48. Suit by owner 

for personal property . The defendant, who was 
farmer of revenue, attached a buffalo for arrears due 
from a third party. In a suit brought by the plaint- 
iff for a declaration that the defendant was not 
entitled to attach the buffalo : — Held , that the suit 
should be filed in the Court of Small Causes inas- 
much as it was a suit by the owner to recover per- 
sonal property, and fell within the ruling in Chha- 
ganlal Nagardas v. Jeshan Rav Dalsukhram , 2. L . 
R. 4 Bom. 503. Pagi Partap Hamer v. Vabajlal 
Mulchand . . . I. Xt. R. 8 Bom. 259 

49. — — • Suit to declare 

moveable property not liable to attachment — Civil 
Procedure Code, 1882, s. 283. Certain moveable 
property having been attached in execution of a 
Small Cause decree passed by the Court of a Sub- 
ordinate Judge, a claim thereto was preferred by 
M and rejected. M then brought a suit in the Dis- 
trict Munsif’s Court for a declaration that the pro- 
perty was his and was not liable to be sold in exe- 
cution. The suit was dismissed on the ground that 
it was cognizable by a Court of Small Causes. 
Held, that M was not bound to sue for recovery of 
the property, and that the suit was not cognizable 
by a Small Cause Court constituted under Act XI of 
1865. Mahomed Koya v. Kasmi 

I. L. R. 9 Mad. 206 

50. — — — — Civil Procedure 

Code (Act X of 1877), ss. 280 , 281, and 283 — Goods 
sold under execution. S. 283 of the Civil Procedure 
Code enable a party, against whom an order has 
been made in execution- proceedings, to bring a suit 
to establish his rights, whatever they may be'" ; but it 
says nothing as to the nature of the -suit or the 
Court in which it is to be brought. 'Whether the 
party is to sue in the Civil Court or in the Small 
Cause Court depends entirely upon the nature of the 
claim and the right which is sought to be enforced. 
Where goods have been illegally seized and sold in 
execution, a suit by the owner thereof against the 
purchaser for the goods or their value will lie in a 
Small Cause Court, if the value of the goods is within 
the amount limited by law for the jurisdiction of 
such Court ; but if the plaintiff makes the decree- 
holder and the judgment-debtor parties to the suit 
and requires a declaration of his right to the pro- 
perty, such a suit will not lie in *the Small Cause 
Court. Shiboo Narain Singh v. Muddbn Ally. 
Natabar Nandi v. Kalidass Pali 

I, Xi. R. 7 Calc. 608 ; 9 0. X*. R, 8 


— contd. 

2. JURISDICTION — contd. 

51. ■ Suit for value of 

sheep wrongly attached and sold in execution of 
decree. Where plaintiff’s sheep had been attached 
in satisfaction of a decree against a third party, and 
the second defendant had purchased the property at 
the Court sale : — Held, that a suit merely to recover 
the sheep or their value is cognizable by a Small 
Cause Court. Kttndbme Naine Booche Naidoo v. 
Ravoo Lutchmeepaty Naidoo . 8 Mad, 86 

52. Suit for property 

wrongly seized in execution — Civil Procedure Code 
(Act XIV of 1882), ss. 278-283 — Attachment of 
same property in execution of decrees obtained by 
different creditors — Claim made in one suit to at- 
tached property under s. 278 — Order made under 
s. 281 — Suit by claimant to establish right. The first 
and second defendants obtained a decree in suit 
No. 1548 of 1897 against R, described as the owner 
of the Wahalan Mills, and attached property on 
the mill premises. Twelve other creditors also 
brought twelve other similar suits and obtained 
decrees against other persons, who were also 
described as owners of the Wahalan Mills, and 
attached the same property. In suit No. 1548 
of 1897 R M (the present plaintiff), under s. 278 
of the Civil Procedure Code, claimed the property. 
His claim was disallowed, and he was ordered to 
bring a suit under s. 283. No claim or order was 
made in the case of the other twelve suits. R M 
now sued in pursuance of the above order to 
recover his property, and he included as defend- 
ants not merely those defendants (Nos. 1 and 2) 
who had been plaintiffs in suit No. 1548, of 1897, 
but also those who had been plaintiffs in the 
twelve other suits, and who had attached the 
property in execution of their decrees. It was 
objected that no suit would lie against thejlatter, as 
in their suits no claim had been made to the goods, 
which they had attached and no order made under 
s. 281, Civil Procedure Code. Held, that the Court 
of Small Causes had jurisdiction to try the suit. In 
substance the suit was a suit for goods, though, as a 
matter of form, the decree might contain a declara- 
tion. A suit for the release of goods wrongfully 
seized is not a declaratory suit under s. 42 of the 
Specific Relief Act (I of 1877), that although the 1 
value of the property claimed by the plaintiff was. 
admittedly over R2,000, the Court of Small Causes 
had jurisdiction. The plaintiff was entitled to 
abandon part of his claim. Raghunath Mhkttnd 
t?. Sarosh Kama . I. X*. R. 23 Bom. 266 

53. .. Compensation for acquisi- 

tion of land — Provincial Small Cause Courts Act 
(IX of 1889), Sch . II, Arts . 11 and 11— -Claim for 
compensation awarded under Land Acquisition Act 

Interpleader suit — Civil Procedure Code, 1882. 

ss. 170 and 022 — Jurisdiction of Munsif — Superin- 
tendence of High Court. Land having been com- 
pulsorily acquired under the Land Acquisition Act 
for the purpose of the East Coast Railway, the 
compensation was fixed at R468, A conflict, 

17 c 2 



( 11790 ) 


62. — — Act X of 1859 , 

s. 10— Suit for share of value of crops. The plaint- 
iff as burghadar, to whom the defendant had sub- 
let his jote land, for the purpose of raising crops of 
kalai, under a contract to share the produce 
between themselves, sought to recover from the 
defendant R7-14 as the value of his share of the 
crops which he (the defendant) appropriated to his 
own use. The defendant denied the existence of any 
such contract, and contended that an action of this 
nature would lie only in the Revenue Court, and not 
in the Small Cause Court. Held, that the plaintiff’s 
claim was not one for a sum. exacted in excess of 
rent within the meaning of s. 10 of Act X of 1859, 
and consequently the suit would He in the Small 
Cause Court. Garibtjxla Paramanick v. Fakir 
Mohomed Koltt 

1 B. X*. B, S. H. IS : 10 W. B. 203 

63. *— r Suit on contract. 

Plaintiffs, having obtained a sum from defendants 
on a bond, let certain land to them in ijara for a 


57. — — — — — Hindu son’s 

liability for family debt . The manager of a Hindu 
family, having borrowed money for a proper and 
necessary purpose, — his son’s marriage, — gave a 
bond to secure the debt. Held , that a suit against 
the father and son to recover the money lent was 
•cognizable by a Court of Small Causes under Act XI 
of 1865. Puna Karurrana Pillai v. Virabadra 
Pillai: . . . . X L. E. 6 Mad. 277 

58. — — Suit against sons 

in undivided family to enforce debt incurred by father. 
A suit against the undivided sons of a deceased 
Hindu father to enforce payment of a debt incurred 
by tie latter is within the jurisdiction of a Small 
Cause Court, and that jurisdiction is not ousted by 
a plea, that the debt was contracted for immoral 
purposes, . Gobal Kristna Sastri v. Rama yy an- 
«aR' , » V . . I. X*. B. 4 Mad. 238 
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SMAIiXi CAUSE COURT, 

— contd . 


DIGEST OF CASES. 


MOFUSSIBi 


2. JURISDICTION — contd. 

having arisen as to the right to receive the compen - 
nation, and the District Court having declined to 
determine it under Land Acquisition Act, s. 15, an 
interpleader suit was instituted on behalf of the 
Secretary of State in the Court of the District Mun- 
sif . The decision of the District Munsif having been 
confirmed on appeal, the unsuccessful claimant pre- 
ferred a petition to the High Court under s. 622, 
Civil Procedure Code. Held, that the interpleader 
suit was not within the jurisdiction of a Provincial 
Small Cause Court and was rightly brought on the 
ordinary side of the District Munsif' ’s Court, and 
consequently, where the petitioner’s remedy _ was 
by way of second appeal, the petition for revision 
was not admissible. Tirupati Rajtj v. Vissam 
Rajtj . . . I. L. B. 20 Mad. 155 

54 ; Contract — Suit for breach of 

contract on failure to register. A suit to recover 
money paid as the price of land in consequence of 
vendor’s failure to complete the bargain by registra- 
tion of the deed of sale is maintainable in a Court 
of Small Causes, being substantially a suit for 
breach of contract for sale of land- Charoo Khan 
v . Doorgamonee . . . 9 W. B 498 

55. — Suit for value of 

produce not paid under contract. Where a culti- 
vator is a mere servant of the landlord, a suit for 
damages will lie against him in the Small Cause 
Court. If the cultivator is a tenant to whom the 
landlord has sub-let the land, a suit for non-fulfil- 
ment of his contract by the tenant will not lie in the 
Small Cause Court, but in the Revenue Courts under 
Act X of 1859. Sreenath Dxttt v. Dwary Dhal- 
lie . . . 2W.R.S. C. C.Eef.2 

56. , — i Suit for payment 

in kind. A suit to recover a quantity of rice (or 
its value R300) in return for some paddy which had 
been taken by the defendant under contract was 
held to be cognizable by the Small Cause Court 
within the meaning of Act XXIII of 1861, s. 27. 
Dom Kumar v. Soorjo Dutt Surmah 

22 W. B. 259 


SMAUL CAUSE COUBT, 

— contd . 


MOFUSSXL 


2. JURISDICTION — contd. 


Civil Procedure 


Code , s. 586 — Mofussil Small Cause Courts Act (XI 
of 1865), s. 6 — Suit against sons of Hindu debtor , 
on a bond executed by father , not cognizable by Small 
Cause Court — Hindu law — Liability of son for debt 
of living father. In a suit upon a bond executed by 
a Hindu, the plaintiff made the debtor’s sons defend- 
ants along with their father, and a decree was 
passed against the father and sons jointly for pay- 
ment of the debt. Held, by the Full Bench, that 
the suit as against the sons was not a suit of the 
nature cognizable in a Court of Small Causes within 
the meaning of s. 586 of the Code of Civil Proce- 
dure. Held, further, by the Divisional Bench, that 
the decree against the sons was bad. Narasing v. 
Subba . . . 1. 1*. B. 12 Mad. 139 


- Share of trees cut 


by tenants — Second appeal. A suit by a zamindar 
for one-fourth of the price of trees cut by tenants, is, 
when based upon contract, one of the nature cogni- 
zable in a Court of Small Causes, and consequently, 
where the amount claimed is under five hundred 
rupees, no second appeal lies in such a suit. The 
principle laid down in Nanku v. Board of Revenue, 
1. L. R. 1 All. 444, followed. Hari Singh v. Bal- 
deo Singh . . . . I. X*. B. 2 All. 905 


61. — — — Suit for share of 

produce of trees — Landlord and tenant — Wajib-ul- 
urz — Jurisdiction of Revenue Court — Second appeal. 
A suit by a landholder against a tenant for R130, 
being the value of a moiety of the produce of a 
grove of mango trees held by such tenant, such 
amount being claimed in virtue of an agreement 
recorded in the wajib-ul-urz, and not in virtue of 
any custom or right is not cognizable in the Revenue 
Court, hut is cognizable in a Court of Small Causes 
and consequently no second appeal in the suit will 
lie. Sarnam Tewari v. Sakina Bibi 

I. i,. B. 3 All. 37 
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SMALL CAUSE COURT, MOEUSSIL 

— contd. 

2. JURISDICTION — contd. 
term of years on condition that the latter, after rea- 
lizing rents from the raiyats, would give credit on 
account of interest on the said bond, pay rent due to 
plaintiff’s landlord, and pay the balance to plaintiffs. 
Having failed in the engagements, defendants were 
sued in the Small Cause Court. Held, that the suit 
was a suit on a contract, and was cognizable by the 
Small Cause Court. Nobin Chunder Vodro v. 
Kedar Nath Chuckerbutty . 16 W. R. 228 

64. Suit against co- 

contractor — Suit for money due on a contract. Plaint- 
iff, defendant, and another party had jointly and 
separately contracted with Government to do 
certain work, depositing security and stipulating 
that a percentage upon the worth of the work done 
should be retained in the hands of Government to 
meet the contingency of the Government incurring 
expense in case of failure on the part of the contrac- 
tors. The contract was completed by one of the con- 
tractors, who received the amount which had been 
deducted as above, and gave a joint receipt for the 
same. Held, that there was nothing in law to pre- 
vent plaintiff from recovering from defendant his 
share of the said amount. Such a suit was not one 
for money due on a contract, and was not cogni- 
zable by a Small Cause Court. Narain Doss v. 
Ram Coomar Mytee . . 15 W. R. 518 

65. Act XI of 1865 , 

5. 6 — Contract , suit on. The word 4 4 contract 5 5 in 
s. 6, Act XI of 1865, was intended to include a suit 
to recover money received by the defendant to a 
share of which the plaintiff is entitled ; the founda- 
tion of the claim being that the defendant, with 
regard to the portion of the money which belonged 
to the plaintiff, received it for, and on behalf of, the 
plaintiff, upon an implied contract to pay it over to 
him. Sttnkur Lall Pattuck Gyawal v. Ram 
Kalee Dhamin . . . 18 W. R. 104 

66. — Act XI of 1865 » 

s. 6 — Suit to recover arrears of annuity from endowed 
'property. In a suit by a widow of one of the de- 
scendants of the grantee of a varshasan or annual 
allowance paid from the Government treasury for 
the performance of religious service in a Hindu 
temple to recover arrears due to her husband’s 
branch of the family from another descendant who 
had received the whole stipend : — Held, that this 
was not a suit for money due on a contract or 
44 for personal property or otherwise ” within the 
meaning of s. 6 of Act XI of 1865, cognizable 
by a Court of Small Causes in the mofussil. 
Keshavbhat v. Bhagirthibai . 8 Bom. A. C. 75 

67. * — — Suit to recover 

share in varshasan — Claim on implied contract. 
Suit to recover a share in a varshasan payable by 
the Gaekwar’s Government and received by the 
defendant as the eldest member of the original 
grantee’s family is cognizable by a Court of Small 
Causes in the mofussil, the claim being one on an 
implied contract, viz., a contract by the defendant 
to pay to the plaintiff money received by the 


SMALL CAUSE COURT, MOFUSSIL 

— contd . 

2. JURISDICTION — contd. 
defendant to the use of the plaintiff. Sunlcar Lall , 
Pattuck Gyawal v. Bam Kalee Dhamin, IS W. B. 
104, followed. Keshav Bhat v. Bhagirihi Bai , 
8 Bo7n. A. C. 75, overruled. Bat an Shankar 
Revashankar v. Gtjlab Shankar Lalshankar 

10 Bom. 21 

See Bhimrav Ji'vaji t?. Bhimrav Govind 

11 Bom. 194 

68. — Suit to recover 

share of annual allowance. A suit to recover a share 
of arrears of a varshasan or annual allowance paid 
by the Gaekwar of Baroda to the defendant, in 
which the plaintiff alleged he was entitled to a third 
share, is maintainable in a Court of Small Causes. 
Ratanshankar Reva Shankar v. Gtjlabshankar 
Lalshankar . . .4 Bom. A. G, 178 

69. Act XI of 1865 , 

s. 6 — Suit for money borrowed by servant on under- 
standing it would be repaid by master. A servant 
borrowed on account of his master a sum of money 
which was partly spent in satisfaction of his master’s 
debt and partly taken by the latter and spent for his 
own private purposes. No re-payment having been 
made by the master, the lenders took out a decree 
against the servant, who then sued the master to re- 
cover the money. Held, that there was a legal pre- 
sumption that the money was advanced on account 
of the defendant on the understanding that it would 
be repaid ; and that the action was one for debt 
within the meaning of s. 6 of the Small Cause]Courts 
Act XI of 1865. Rash Monee Debia v. Rajaram 
Sircar . . . .15 W. R. 86 

70. Act XI of 1865 , 

5. 6 — Suit for money on implied contract. Plaintiff 
took a lease from defendant, and a bakijai setting 
forth a certain sum (R473-10) as due from the 
tenants on account of rent, and on the faith of 
the bakijai paid that sum to the defendant. He 
then sued the tenants for the same, and was met 
with pleas either of payment to the defendant or of 
payment by assignment for the defendant’s debts. 
He then sued defendant for a refund. Held, that 
the claim was for money due under an implied con- 
tract for the repayment of a sum under R500, and 
cognizable by a Small Cause Court under Act XI of 
1865, s. 6, el. 4. Wuzeer Mttllick Sircar v. 
Nitumbinee Debee . , 18 W. R. 484 

71. — — — — — — ~ Implied contract 

— Contract to indemnify against claim of superior 
landlord. If A buys a tenure at a public auction 
benami in the name of B, he impliedly contracts to 
indemnify B against the claims of the superior land- 
lord, and a suit by B against A to recover the 
amount of a decree obtained against him by the 
superior landlord will lie in a Small Cause Court. 
Kadaresser Mookebjea v. Gooroq Churn Moo- 
kerjea . - . . 2 C. L. R. 888 

72. Second appeal— 

Relation resembling contract — Contract Act , s. 70 — 
Act XI of 1865 , 6. 6. On the death of K, a dispute 
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SMALL CAUSE COURT, MOFUSSIL 
— contd. 

2. JURISDICTION — contd. 

within the provisions of ss. 69 and 70 of the Contract 
Act are cognizable by a Court of Small Causes under 
s. 6 of Act XI of 1865. Nath Prasad v. Baij Nath, 
I. L. R. 3 All 66, approved. Krishno Kamini 
Chowdhrani v. Gopi Mohun Ghose Hazra 

I. X.. R. 15 Calc. 652 


2* JURISDICTION— 

arose among her heirs as to the succession to the 
share of a village of which she was the recorded pro- 
prietor. In January 1874 N, who was not one 
of her heirs and who was not a shareholder in such 
village, was recorded in the revenue register as 
lambardar in respect of her share, and was so re- 
corded until February 1878, when his name was 
expunged and the name of B, who was one of the 
heirs, was recorded as proprietor. In a suit by N 
against B to recover R70, being the amount he had 
paid on account of revenue in respect of such share 
forth© period between January 1874 and February 
1878 : — Held, that the suit was one for damages 
under s. 70 of Act IX of 1872 within the meaning of 
s. 6 of Act XI of 1865, and accordingly of the 
nature cognizable in a Court of Small Causes, and no 
second appeal in the suit would lie. Nath Prasad 
* Baij Nath . . . I. X. R. 3 All. 66 

73 . — — Payment of reve- 

nue by a 'person for another — Suit for reimbursement 
A suit by the proprietor of one village who has been 
compelled to pay the revenue payable by the pro- 
prietor of another village for reimbursement is, 
where the amount of such payment does not exceed 
R500, a suit of the nature cognizable in a Mofussil 
Court of Small Causes. Nath Prasad v. Baij Nath , 
L L. R. 3 All 66, followed. Qtttttb Husain v . 
Abel Hasan . . . I. Xj. R. 4 All. 134 

74 . — Relations resem- 

bling contract — Contract Act (IX of 1872), ss. 69, 
70 — Payment of land revenue — Act XI of 1866, s. 6. 
The plaintiffs purchased land belonging to the de- 
fendant at an execution-sale, at which it was noti- 
fied that arrears of revenue were due in respect of 
the land. The plaintiffs paid such arrears and 
also the arrears which had accrued in the period 
between the sale and the date the plaintiffs obtained 
possession. They then sued the defendant in the 
Munsif’s Court to recover the amount they ., had 
paid. Held, that, with reference to the principle 
laid down in Nath Prasad v. Baij Nath,I.L.R.3 
All 66, the suit should have been instituted in the 
Court of Small Causes. In the matter of the peti- 
tion of An Mazhar . I. X. R. 4 All. 152 


76. Provincial Small 

Cause Courts Act, Sch . II, Art. 41 — Civil Procedure 
Code, s. 586 — Suit for contribution — Joint property 
— Suit relating to contract — Contract Act, s. 69. 
Lands of which part belonged to the plaintiffs and 
part to the defendant were comprised in a pottah 
which ran in the names of the plaintiffs and another. 
The defendant’s share of the assessment fell into 
arrear and was collected from the plaintiffs, who 
now sued to recover R 200 , being the amount so 
paid together with interest. Held, that the suit was 
of a nature cognizable by a Court of Small Causes, 
and therefore no second appeal lay. Krishna 
Kamini Chowdhrani v. Gopi Mohun Ghose Hazra, I. 
L. R. 15 Calc. 652, followed. Srinivasa v. Siva- 
eolendu . . . I. L. R. 12 Mad. 349 


77 . __ — Contribution — Suit for con 

tribution. A Small Cause Court has no jurisdiction 
to try a suit for contribution. Tamizeddin Mir- 
pha v. Gaffer Khan . 7 B. I*. R. Ap. 40 

78. Provincial Small 

Cause Courts Ad (IX of 1887), Sch. II, cl 41. Cl- 
41, Sch. II of the Provincial Small Cause Courts 
Act (IX of 1887), excludes a suit for contribution 
from the jurisdiction of the Small Cause Court, and 
restores the law laid down in Rambux Chittangeo v. 
Modhoosoodun Paul Chowdhry , B. L. R. Sup . Vol 
675 : 7 W. R. 377. Bhatoo Singh v. Ramoo 
Mahton . . ■ . I. X. R. 23 Calc. 189 

79 . , =— Suit for contri- 

bution where there is no contract. A suit for contri- 
bution, where there is no contract, express or im- 
plied, cannot be entertained by a Small Cause 
Court. Sreeretty Roy v. Loharam Roy 

B. Xi. R. Sup. Vol. 687 :7W.R. 384 

Itcha Moyee Dossee v. Bama Soonderee 
Dossee .... 25 W. R. 73 

80. ■ — - — Suit against co- 

sharer for money recovered on joint decree. A suit 
against a co-sharer for a sum of money recovered by 
the plaintiff upon a decree which was joint property 
may be brought in a Small Cause Court. Hero 
Mohen Roy v. Khettro Monee Dossee 

12 W. R. 372 

81. — Suit for contri- 

bution under joint decree — Act XI of 1865 , s. 6 . A 
Small Cause Court has jurisdiction to entertain 
a suit by one of several debtors against whom a 
decree for rent had been enforced against his co- 
debtors for contribution. The meaning of the word 
“contract” in s 6 , Act XI of 1865. considered. 
Govtnda Moneya Tiruyan v. Bare 5 Mad, 200 





84. — — ■ Suit to recover a 

share of money recovered by co-plaintiff under a decree 

Act XI of 1865 (Mofussil Small Cause Courts 

Act) y s. 6. Held , that a suit to recover a share of 
which had been recovered by a co-plaintiff , 


qq , ■■ ... » Suit to recover 

arrears of revenue compulsorily paid. A suit to 
recover arrears of revenue which the plaintiff was 
compelled to pay by the revenue authorities, but 
which the defendant was liable to pay, is cog- 
nizable by a Court of Small Causes. Paeasurama 
CHEDUMBRA iYAsr v. Kbistnaiyan . 5 Mad. do A 

00 _ Suit by co-sharer 

for contribution to Government revenue. A suit by a 
co -sharer for contribution in respect of arrears or 
revenue paid by him in excess of his quota to save 
the entire estate from sale is not cognizable by a 
Small Cause Court. Brommoroob Goswamee v. 
Prannath Chowdry . • • 7W.B.1/ 

Ql . ■ ■ • Suit for contri- 

bution by co-sharer who paid whole Government 
revenue. Where one of several co-sharers in an 
estate paying revenue to Government has paid the 
revenue due upon the whole estate to prevent it 


money 

under a decree was a claim for money due on a 
contract within the meaning of s. 6 of the Mofussil 
Small Cause Courts Act (XI of 1865), and was there- 
fore a suit of the nature cognizable by a Court of 
Small Causes in which, under s. 586 of the Civil 
Procedure Code, no second appeal could lie. Debt 
Das v. Bachman Singh . I* B» It. 7 All. 896 

— Hindu law — Co- 

A decree having been 


- Family debt. 


parceners - * ~ 

passed against the plaintiff and defendant, undi- 
vided Hindu brothers, jointly for a family debt, 
.and the decree-holder having levied the sum 
decreed from the plaintiff a suit was brought by 
him in a Small Cause Court for contribution against 
the defendant. Held , that, although that Court 
rfcould entertain a suit for contribution, such suit 
could not be brought by the plaintiff against 
the defendant under the circumstances of the 
case. Chellapilla Rah Pantulu v. Balarama- 
3KRISHNAMA Panthlu . I. B. R. 6 Mad. 424 
80. — — Agency — Reco- 

very on joint decree. Plaintiff and defendant 
having been co-sharers in a decree in which the 
respective shares of the deeee-holders were definite- 
ly fixed, defendant amicably received from the 
judgment-debtor his own share and plaintiff’s 
-share on her behalf. The latter brought the present 
.-suit to recover the same from defendant, whose plea 
was that the amount had been paid to the plaintiff. 


DIGEST OF CASES. 


SMABB CAUSE COURT, MOFUSSIB 
— contd . 

2. JURISDICTION — contd. 

82. — — Decree against 

several defendants jointly — Second appeal. A suit 
for contribution not founded upon contract, but 
in respect of money for which the plaintiff and the 
defendants in the contribution suit had been by a 
former decree made jointly liable, is not within the 
cognizance of a Court of Small Causes, which can- 
not deal with questions of equity. A second appeal 
will therefore lie in such a suit. Rambux Chilian - 
geo v. Modhoosoodun Paul Chowdhry, R. L. R. Sup . 
Vol. 675 , followed. Nath Prasad v. Baij Nath , 
1. L. R. 3 All 66 , distinguished. Ftjtteh Alli v. 

Gunganath Roy a ^ ^ 

I. B. R. 8 Calc. 118 : 10 C. B. R. 20 


S3. 


Money paid in 


satisfaction of joint decree. A suit for contribution 
for money paid by one judgment-debtor in satisfac- 
tion of a joint decree against him and others cannot 
be entertained by a Court of Small Causes. Ram- 
bux Chittangeo v. Madhoosoodun Pal Chowdhry , 
B. L. R. Sup . Vol 675 : 7 W. R. 411 ; Shaboo 
Majee v. Noorai Mollah , B. A R. Sup. Vol 691 , 
followed. Nath Prasad v. Baij N ath, I. JL. R. 3 All 
66, dissented from. Ramjoy Shrma v. Joynath 
Surma. I. B. R. 9 Calc. 395 : 12 C. B. R. 314 


SMABB CAUSE COURT, MOFUSSIL. 
■ — contd. 

2. JURISDICTION — contd. 
the former would recover what was due from the 
latter, and pay it over or account for it to her, and 
that therefore the case came within the jurisdiction 
of the Small Cause Court. Held , also, that as the 
Subordinate Judge before whom the case came in 
appeal was also Small Cause Court Judge, he might 
have dealt with the case without referring the above 
point for the decision of the High Court. Shum- 
bhoonath Mozoomdar v. Kasheessurbe Debee 

13 W. B. 100 


87. 


- — Suit against co - 


W A « ~ V 

sharer for contribution in respect of Government 
revenue. A suit by a co-sharer for contribution in 
respect of Government revenue paid by him in 
excess of his quota is not cognizable by a Small 
Cause Court, as the extent of the share im respect of 
which contribution is sought cannot be determined 
without deciding a question of title. Falee Nath 
Roy v. Nila Ram Puramanick . 7 W.R. 62 

88. Suit for contri- 

bution in respect of money paid as revenue to save 
estate from sale. A claim for money below R50 
paid as revenue by one partner in an estate on ac- 
count of another in order to save the estate from 
sale is due under an implied contract between them, 
and is therefore cognizable by a Small Cause Court. 
Ram Mgney Dossia v. Peary Mohun Mozoombar 

6 W . R. o25 
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decreed with costs ; and the costs, amounting to 
to R80 and annas 5, were recovered from B S alone. 
Thereupon B S brought this suit against N C. in 
the Court of Small Causes at Pubna for the recovery 
of that amount. Held, that the suit was one which 
did not come under Art. 2, 41, 42, or 44 of Sch. II, 
Act IX of 1887, and was cognizable by the Small 
Cause Court. Bisva Hath Shah v. Naba Kumar 
Chowdhary . . I. Xi. R. 15 Calc. 718 

99. — - — — — — — — - Suit for share 

of costs of repairs of channel-— Provincial Small 
Cause Courts Act (IX of 1887), s. 15, and Sch. II, 
Art. 41. The plaintiff sued to recover from the 
defendant R227, being his share of the cost of re- 
pairing a channel which was the property of the 
plaintiff and defendant. Held, that the suit was 
cognizable by a Court of Small Causes. Fischer 
v. Turner. . . .1. X*. R. 15 Mad. 155 

100. — Provincial Small 

Cause Courts Act (IX of 1887), Sch. II, Art. 41- 
Small Cause Court— J urisdiciion—Suit for contri- 
bution arising out of satisfaction of a joint decree for 
costs. Held, that a suit by one of several joint 
judgment-debtors, who had satisfied a joint decree 
for costs, for contribution against the other joint 
judgment-debtors, was not a suit exempted from 
the jurisdiction of a Court of Small Causes. Bisva 
Nath Shah v. Naha Kumar Ghowdhury, I. L. B. 15 
Calc. 7 IS, followed. Bhairon v. Bam Baran (1905) 

I. Xi. B. 28 All. 292. 

101. — - — — — Copyright — Jurisdiction of 
Presidency Small Cause Courts — Copyright Acts 
(XX of 1847 and XII of 1876), s . 1— District 
Courts. As the class of cases provided for by s. 7 
of the Copyright Act (XX of 1847) was transferred 
to the jurisdiction of the Calcutta Court of Small 
Causes by Act IX of 1850, notwithstanding the 
express language used in s. 7 of the Copyright Act,, 
so by analogy the jurisdiction in the same class of 
cases arising in the mofussil was transferred to the 
jurisdiction of the mofussil Courts of Small Causes 
by Act XLII of 1860 and Act XI of 1865. But 
Scb. I of Act XII of 1876, amending Act XX of 
1847, has now re-transferred the jurisdiction in such 
suite to the District Courts. In the matter of the 
petition of Hameedoollah. Hameedoollah v. 
Mahomed Asghur Hossein 

I. Xi. B. 6 Calc. 499 :7C.L. R. 471 

102. Costs — Suit for costs incurred' 

in suit to compel registration of document. An 
action lies in a Small Cause Court for recovery of 
costs incurred by the plaintiff in a suit to compel 
registration of a document. Chengulva Baya 
Mudali v. Thangatchi Ammal . 0 Mad, 192: 

108. — Crops — Standing crops — Im- 

moveable property — Suit for enforcement of lien — 
Provincial Small Cause Courts Act, Sch. II, Art . d* 
Standing crops are immoveable property in the 
sense of the General Clauses Consolidation Act (I of 
1868), and of Sch. If, cl. 8, of the Provincial Small 


SMAIjXi cause coubt 9 moeussil 

— contd. 

2. JUBISDICTION — contd. 

Krishna Chakra vati v. Bam Kumar Chakra- 
vati. Bunnijan Bibi v. Mahammad Hossain 

I. Xi. B. 7 Gale. 005 : 9 G. X«. B. 90 

93 . — — Suit for share 

of revenue paid by mortgagee. A suit by a mort- 
gagee to compel a mortgagor to repay him the 
amount of Government assessment, which he has 
been compelled to pay when in occupation of the 
mortgaged property, is an obligation in equity to 
repay, and is not cognizable by a Court of Small 
Causes. Vithoba bin Kesha vshet v. Shabajirav 

5 Bom, A. C. 122 

94. — — Suit to, recover 

money paid to co-sharers as excess of rent. . A suit 
to recover money alleged to have been paid in excess 
of plaintiff’s share of rent on account of his co- 
tenant, was held to be a suit for contribution, and as 
such not cognizable by the Small Cause Court. 
Pxtambur Chuckerbutty v. Bhyrubnath Paleet 

15 W. B. 52 

95. — Suit cognizable by 

Bevenue Court — Suit to recover money paid to 
prevent sale for arrears of rent. The plaintiff sued 
to recover money paid in order to prevent his lands 
from being sold at the instance of the defendant for 
non-payments of arrears of rent under Madras Act 
VIII of 1865, the plaintiff’s allegation being that no 
rent was due to the defendant. Held, that the 
Small Cause Court had no jurisdiction, because 
the suit was cognizable before a revenue officer. 
Shaunkara Subbien v. Vellayan Chetty 

5 Mad. 179 

96. Suit by . surety 

against principal for recovery of money paid on his 
account — Suit for contribution. A suit by a surety 
for recovery of a sum not exceeding K500, which he 
had to pay on account of his principal, is cognizable 
by a Small Cause Court. A suit for contribution is 
not cognizable by a Small Cause Court, unless there 
is a contract, express or implied, between the parties. 
Shaboo Majee v. Noorai Mollah. Joneep v. 
Naboo. Bharut Chunder Dutt v. Dengar 
Gope B. Xi. B. Sup. Vol. 091 : 7 W. B. 886 

• 97, ' — - — Suit by one 

surety against another for contribution — Act XI of 
1865, s. 6. A suit by one surety against another 
for contribution, where the sureties are bound by 
the same instrument, is a suit on an implied con- 
tract, and therefore within the jurisdiction of a 
Court of Small Causes. Govinda Muneya Tiruyan 
v. Bapu, 5 Mad. 200 , and Baian Shankar v. Gula’b m 
shanhar, 10 Bom. 21, followed. Hari Trimbak v, 
Abashaheb . . I. Xi B. 4 Bom. 32j 

98. — - — — Provincial Small 

Cause Courts Act (IX of 1887), Sch . II, Arts. 2, 41, 42 
and 44 — Suit for costs paid by one of two persons 
jointly liable. N C granted a lease of three plots of 
land to B 8. The heirs of the former lessee brought 
a suit against N C and B S to recover possession 
of the same three plots of land. The suit was 
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— contd . 

2. JURISDICTION — contd. 

Cause Courts Act. A Small Cause Court therefore is 
not competent to try a suit for enforcement of a 
lien in respect* of standing crops. Cheda Lal v. 
Mulchand. Mindai v. Kundan Singh 

I. L. B. 14 AIL 30 

104. Act XI of 1865, \ 

s. 6 — Suit to establish right to crops on basis of title \ 
to land on which they are grown — Question of title. \ 
A suit ? to establish the plaintiff’s right to a standing j 
crop on the basis of his title to the land is an ordi- 
nary civil suit, and not a suit of a Small Cause 
Court nature. Godha v. Naik Ram, I. L. R. 7 AIL 
152, and Shiboo Narain Singh v. Madden Ally, 

I. L. R. 7 Calc. 608, relied on. Dakhyani Debea 
v. Doleggbind Chowdhry 

I. L. B. 21 Gale. 430 

105. — - Customary payments — 

Proprietary due, suit for. A suit for russum (a 
proprietary due) not claimed as rent nor under a 
contract, but by custom, payable by cultivators in 
occupation of the land either as proprietors or rai- 
yats, is not of a nature triable by a Small Cause 
Court. Ebrahim Saib v. Nagasaki Gurukal 

I. L. B. 3 Mad. 9 

106. Suit for inam- 

dar for proprietary dues. Suits for proprietary 
dues, to which the inamdar, as the owner of the vil- 
lage, lays claim, are not cognizable by a Court of 
Small Causes. They are not paid as rent, nor are 
they claimed under any contract. Subram a - 
nian Chetti v. Prince of Arcot 

I. L. B. 2 Mad. 146 

107. — — - Suit for share 

of jajman's collections. A suit for a share of the 
collections made from u jajmans ” in return for 
spiritual instruction is not of the nature cognizable 
by a Court of Small Causes under Act XI of 
1865. Choonee Lall v. Gouree Shunkur 

1 Agra 84 

108. — — - Damages — Act XI of 1865, 

§. 6 — -Suit for damages for personal injury. By s. 6 of 
Act XI of 1865, suits to recover damages for per- 
sonal injury cannot be brought in a Mofussil Small 
Cause Court, unless actual pecuniary damage has 
resulted from the injury. That section excludes 
from the jurisdiction of the Mofussil Small Cause 
Courts suits for defamation, infringement of right, 
and the like, where no actual pecuniary damage has 
been sustained by the plaintiff, and where the 
measures of damages to be awarded is often a ques- 
tion of some nicety, but does not exclude suits for 
actual damages merely because, besides the actual 
pecuniary loss sustained, the plaint asks for some- 
thing additional for loss of character or other inde- 
finite injury. Durga Pershad v. Asa J olaha 

I. L. B. 5 Gale. 925 : 6 C. L. B. 487 

109. v — — Suit for damages 

—Loss of reputation. Where actual pecuniary 
damages have resulted from personal injury, the 
suit for damages as a whole will lie in the Small 


2. JURISDICTION — contd,. 

Cause Court, even though it should include dama- 
ges for loss of reputation or other claim for damages- 
not cognizable in the Court. Gunga Narain 
Moytro v. Gungadhur Chowdhry 

13 W. B. 434 

Mansing Lalung v. Theram Doloye 

22 W. B. 395 

110. — Suit for damages 

for malicious prosecution. A suit properly alleging a 
malicious prosecution and special pecuniary loss 
resulting therefrom is cognizable in a Small Cause 
Court. SlTARAMAN V. SUSA PlLLAI 

2 Mad. 254 

111. Provincial Small 

Cause Courts Act (IX of 1887), Sch. 11, cl 35 (c)— 
Suit to recover costs of a criminal prosecution. Costs 
incurred in defending a criminal prosecution are 
recoverable only by a suit for damages for malicious 
prosecution. Such a suit is one for <c compensa- 
tion ” within the meaning of cl. 35 of Sch. II of the 
Provincial Small Cause Courts Act (IX of 1887), 
and is excluded from the jurisdiction of a Small 
Cause Court. Mahomed Ali v. Rayama 

I. L. B. 14 Bom. 100 

112. — — — Suit for dam- 

ages for personal injury — Actual pecuniary damage . 
The plaintiff, in a suit for damages laid at R200 
claimed R50 on account of medical expenses caused 
by an assault committed on him by the defendants, 
R50 as the costs of a criminal prosecution which 
he had brought against them, and R 100 for injury 
to his reputation and feelings. Held, that, inasmuch 
as part of the claim related to alleged actual pecu- 
niary damage resulting from an alleged personal 
injury, the whole suit was, with reference to s. 6, 
prov. (3), of the Mofussil Small Cause Court Act (XI 
of 1865), of a nature cognizable by a Court of Small 
Causes, and that, under s. 586 of the Civil Proce- 
dure Code, no second appeal in such suit would lie.. 
Gunga Narain Moytro v. Gudadhur Chowdhry, 13 
W. R. 434,' referred to. JrwA Ram Singh v. 
Bhola . . . . I. L. B. 10 All 49 

113. — — — — — Compensation 

for personal injury — Actual pecuniary damage. 
The plaintiff in a suit for compensation for mali- 
cious prosecution claimed R200 as compensation for 
the mental annoyance caused him by such prose- 
cution and R25, the actual expense incurred by him 
in defending himself from the charge made against 
him. Held, with reference to s. 6(3) and s. 12 of 
Act XI of 1865, that, the suit being one for the- 
recovery of damages on account of an alleged per- 
sonal injury, from which actual pecuniary damage- 
had resulted, it was cognizable and should have 
been instituted in the Court of Small Causes having- 
local jurisdiction. Gunga Narain Mytro v. Guda 
dhur Chowdhry, 13 W. R. 434, and Brojo Soondur 
v. Eshan Chunder Roy , 15 W. R. 179, followed. 
Debi Singh v. Hanuman Ufadhya 

I. L. B. 3 All. 74T 
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125 Suit for damages 

for omission to certify payments to tke Court. Beld, 

that a suit will lie in the Small Cause Court tor 
damages sustained in consequence of decree-hoiaer 
fraudulently omitting to certify to the Court the 
payments made by plaintiff in satisfaction of a 
decree out of Court, when there was a. contract 
made that he should so certify them. Bhugoban 
Tanteb v . Gobind Chtxndeb. Roy 9 w . it. a±<j 
But unless there is actual damage, the suit should 
be dismissed. Mohim Mundul v. Kai_a Ghanb 
Nabk .... 13 w . K. 14/ 

Suit to recover 


126. 


money paid to save estate from sale. _ A suit to re- 
cover money as damages, measuring the loss to 
which plaintiff was put by having to pay on behalt 
of defendant money which defendant had agreed to 
pay out of the purchase-money in order to save from 
sale in execution of a decree an estate which plaint- 
ifi had purchased from him, is a suit cognizable by 
a Small Cause Court, from whoso decision no special 
appeal lies. Ramgutty Gaygooly 
PbhshadGancooly . • 17 W . K. 44=0 

Suit to recover 

money paid for defendant— Act XI of 1865, s. 6. 
A suit to recover money which plaintiff has paid tor 
defendant is in the nature of a suit for damages, as 
described in s. 6 of the Small Cause Court Act. 
Copal Surnokar v. Goyaram Sircar^ ^ 


128. 


^ Act XI of 1865, 

* 6— Suit for damages. A suit to recover the price 
of the skin and flesh of an ox, brought by a Mahar 
who asserted an hereditary right to carry away dead 
animals of the village to which he belonged, and 
take their skins, is a suit for damages and cognizable 
by a Court of Small Causes. Khandu valad Kero 
v. Tatia valad Vithoba . S Bom. A. O. Ao 


129.- 


- Civil Procedure 


£23 €7* — — 

Code’, 1882 , s. 586— Suit for money paid and dama - 
aes incurred by distraint of crops — Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, Art 35, 
c 2 . (j)— Small Cause Court, Mofussil, jurisdiction of. 
A* suit to recover money paid to redeem crops which 
had been distrained by the defendants for rents due 
from persons other than the plaintiffs, and also for 
damages sustained on account of the distraint^ is, 
so far as the claim relates to damages, a suit coming 
under cl. (j), Art. 35 of the Provincial Small Cause 
Courts Act (IX of 1887), and is therefore not en- 
tirely a suit of the nature of a Small Cause Court 
suit. S. 586 of the Civil Procedure Code, 1882, 
does not bar a second appeal in such a suit. 
DewanRoy v. Sundar Tewary 

I. Ii. R. 24 Calc. 163 


130. 


Code of Civil 


iou. — * , ~ : 

Procedure, 1882, s. 586— Suit for compensation tor 
use and occupation of land valued at less than 31500 
—Provincial Small Cause Courts Act (IX of 1887), 
ss. 15 and 23, Sch II, Art. 8. A suit for compensa- 


SMALL CAUSE COURT, MOEUSSID 

— conid . 

2. JURISDICTION — conid. 
tion for money realized by the defendants from the 
actual occupants of land, who were stated to have 
been the plaintiff’s tenants, f is a suit not for rent, 
but for damages of a nature cognizable by the 
Small Cause Court ; therefore no second appeal lies 
to the High Court in such a suit valued at less than 
R500 notwithstanding that the plaint was returned 
by the Small Cause Court to be filed in the Civil 
Court under s. 23 of the Provincial Small Cause 
Courts Act, on the ground that the suit involved 
a question of title. Mohesh Mahto v. Pirn, /. L. R. 
2 Calc. 470, and Muttuharuppan v. Sellan, I. L. R. 
15 Mad. 98, referred to. Kali Krishna Tagore 
v. Izzatannissa Khatttn I. Xj. R. 24 Calc. 557 

See Makhan Lall Dutta v. Goribtjllah Sar* 
bar . I. Xi. R. 17 Calc. 54 

Sada Shankar v. Brij Mohan Dass. 

I. X,. R. 20 All. 4801 

VlRA PlLLAI V. RANGASAMI PlLLAl. 

X. Xi* R. 22 Mad. 149 

- Suit for damages 


131. — 

— Act XI of 1865, s. 6. An action to recover from 
the hands of defendants money collected from a 
landed estate which had been charged with the pay- 
ment thereof under an instrument to which the 
defendants had not been parties was held to be a 
personal action for damages within the meaning of 
Act XI of 1865, s. 6. Bhttgobutty Churn Baj- 
paye v . Saroda Pershad Sookul 

22 W. R. 298 


132. 


Suit to recover 


' ' — - — 

as damages profits from service lands — Mad. Reg. VI 
of 1831, s. 3. A small Cause Court has no jurisdic- 
tion to entertain a suit to recover damages claimed 
in respect of the profits which the plaintiff would 
have derived from service mam lands by reason 
of s. 3 of Reg. VI of 1831. Toppya Pillay v. Ped- 
doo Pillay .... 5 Mad. 383 


133. 


Suit by repre- 


sentative for share of debt due to deceased— With- 
drawal of money on deposit by other representatives— 
— Wrongful act. The legal representatives having 
allotted the estate of the deceased in certain shares 
among themselves, a sum of money less than R500, 
the entire amount of a debt due to the deceased, 
was deposited with a banker by the debtor, and was 
withdrawn by certain of the legal representatives. 
The others thereupon sued in the ordinary Civil 
Court for their proportionate share. Held, that the 
suit was a suit for damages caused by the wrongful 
act of the defendants in withdrawing the whole 
amount, and was therefore cognizable by a Small 
Cause Court. Kumrunnessa v. Sujan 

10 C. Ii. R. si 

- Suit for damages 


134. , 

for fraudulent concealment and misrepresentation . 
A suit to recover R300 paid by plaintiff to defend- 
ant under a fraudulent concealment of the fact that 
defendant was engaged as mookhtear for another 
party who had brought a suit against plaintiff . 
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— contd . 

2, JURISDICTION — contd. 

and upon a fraudulent misrepresentation by 
defendant that he was conducting plaintiff’s case 
when in fact he was acting for the opposite party, 
was held to be substantially a suit to recover dama- 
ges for the injury sustained by plaintiff by reason of 
the fraudulent concealment and misrepresentation, 
and to be cognizable by a Small Cause Court. 
Fatima Begum v. Moosa . 18 W. R. 128 

185. — — Suit for damages 

for withholding receipt for rent. A suit for damages 
for withholding a receipt for rent is not cognizable 
by a Court of Small Causes, and therefore was held 
not to come under the purview of Act XXIII of 
1861, s. 27. Shoylendro Geek Sunnyasee v. 
Patoo Doss Busanea . . 28 W. R. 304 

186. , Suit for recovery 

of money 'paid to, hut misapplied by, ijaradar. A 
suit for the recovery of money alleged to have been 
paid by the plaintiff to an ijardar on account of 
arrears of rent, when the same has not been applied 
to the purpose for which it was given, or when a 
receipt for it is withheld from the plaintiff, is not 
cognizable by a Small Cause Court, but by a Munsif 
under s. 11, Bengal Act VIII of 1859. Brojonath 
Dey v. Shtxmboo Chunder Chatterjee 

18 W. R. 25 

137. - Act XI of 1865 , 

s. 6 — Suit for overpayment by mistake— -Contract 
Act , s. 72. A suit under s. 72 of the Contract Act to 
recover from a creditor the amount of an overpay- 
ment made to him by mistake is a suit for damages 
within the meaning of Act XI of 1865, s. 6, and is 
accordingly cognizable by a Mofussil Court of Small 
Causes. Badrunnissa v. Muhammad Jan 

I.E.R. 2 All. 671 

138. — — — — — -- — Provincial Small 

Cause Courts Act {IX of 1887), Sch. 11 — Suit for 
damages for breach of covenant not to cut and carry 
away trees— Jurisdiction of Small Cause Court — 
Civil Procedure Code (Act XIV of 1882), s. 622 — 
Suit brought on the ordinary side of Court, though 
maintainable on the Small Cause side — 1 Revision by 
High Court. By an agreement between a landlord 
and his tenants, it was recited that the landlord had 
authorised his tenants to enjoy all his rights, and the 
tenants covenanted not to cut trees growing on the 
estate. The landlord’s rights included the right 
to cut certain green trees for his own use and cer- 
tain other green trees for agricultural purposes, as 
well as all trees planted by himself , at his option ; 
and he was further entitled to take and use all de~ 

, eayed and fallen trees. The landlord sued the ten- 
ants to recover R2G, being the value of trees which, 
it was alleged, the tenants had cut and taken away. 
The suit was instituted on the ordinary side of the 
Court of first instance, and no objection was raised, 
either there or on appeal, as to the competency of 
that Court to entertain it. The District Munsif ■■ 
passed a decree in plaintiff’s favour for a portion ; 
of the amount claimed, which was increased, by 
R 1-8-0 by the Subordinate Judge, on appeal. Upon 


■Y 1 :: . 
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— contd » 

2. JURISDICTION — contd. 

a civil revision petition being filed in the High 
Court : — Held, that the suit was one for damages 
for breach of covenant, and as such was cognizable 
by a Court of Small Causes, and that the Court in 
which it had been instituted had no jurisdiction to 
entertain it. Ramasam y Chettiar v. Orr(1 902) 

I. L. R. 26 Mad. 176 

139 . Declaratory Decree — Suit 

to determine co-parcener* s rights in moveable property. 
A Small Cause Court has no power to entertain a 
suit for a declaratory decree. There is nothing 
to prevent a Small Cause Court from determining 
whether a person who has been made a co -plaintiff 
and claims as a co-parcener of the original plaintiff 
has any right to the property sued for. The decree 
in such a case, if given in favour of the plaintiffs* 
must order that the parties do recover possession of 
property sued for in such shares as the Judge may 
consider them to be entitled. A declaratory decree 
of the relative rights of the parties cannot be made . 
Akbar Ali v . Jezuddin . I. X». R.8 Calc. 899 

140. Suit for declara- 

tion of right to bring property to sale as liable to at- 
tachment. A suit in which the plaintiff sues for a 
declaration of his right to bring certain property to* 
sale as the property of his judgment-debtor cannot 
be entertained by a Small Cause Court. Rameshur 
Ktjlwar v. Beharee Seth 

3 IN. W. 208 : Agra E. B. Ed. 1874, 254 

141. . Suit for declara- 

tion of right and for consequential relief. A suit in 
which the plaintiff prays the Court to consider and 
declare his right as heir, and for consequential relief, 
is not within the cognizance of a Small Cause Court. 
Kola Aheer v. Sajna Ahimur . 3 W. W. 105 

142. Y Act XI of 1865 ,. 

5. 6 — Declaration that bond is satisfied — Claim for 
money on bond. A claim for money on a bond as 
specified in Act XI of 1865, s. 6, does not include 
case for a declaration that the bond has been satis- 
fied and is inoperative. A suit of that description, 
if maintainable, must be brought in the regular 
Court. Agur Mullick Mundal v. Debnath 
Chatterjee ... 24 W. R. 190' 

143. — Suit for declara- 

tion of right to moveable property wrongfully taken . 
Where a suit is brought for property wrongfully 
taken by the defendant praying for restoration 
of such property, either to the plaintiff directly or 
to some other person wholly or partly as agent for 
the plaintiff, it is a “ suit for property ” within the* 
meaning of the Small Cause Court Act (XX of 1865), 
and if the property is moveable and of less than 
R500 in value, the suit is then a small cause. Ac- 
cordingly where the plaintiffs, who were co-members 
with the defendants of a division of a caste, and as 
such tenants-in-common with them of certain cook- 
ing vessels of less than R500 in value, were ex- 
cluded by the defendants from possession and com- 
mon use of the vessels, and sought for a declaration 
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2. JURISDICTION — contd. 

that the plaintiffs and the defendants were equally 
entitled to the use of the said vessels, and for resto- 
ration of the same to some third person who should 
hold them to the use of the plaintiffs and defend- 
ants : — Held, that the suit was not a suit for a 
declaratory decree, but for the recovery of property 
within the meaning of the Small Cause Court Act 
(XI of 1865), and as such was exclusively triable 
Courts were Court. The proceedings of the lower 
by Small Cause pronounced null, and ^ the plaint 
directed to be returned for presentation in the 
proper Court. Kalian Dayal v. Kalian Narar 
I. L. R. 9 Bom. 259 

144. — A suit for a 

declaration of right by a person against whom an 
•order has been passed under s. 280 of the Civil 
Procedure Code, 1877, will not lie in the Small 
Cause Court. Ramdhan Biswas v. Kefal Biswas, 1 
B. L. R. S. N. 10 : 10 W. R. HI ; Moozdeen Gazee 
v. Dindbundhoo Gossame, 12 W . R. 99 ; and Woomesh 
Chander Bose v. Muddun Mohan Sircar , 2 W. R. 66, 
-discussed and explained. Shiboo Narain Singh v. 
Mudden Ally. Natabar Nandi v. Kalidass 
Pali . I. Xi. R. 7 Gale. 608 :9C. L, R.8 

145. Decree — Suits to recover certain 

decrees, and claim to execute them « In addition to 
a claim to recover certain decrees, amounting to- 
gether in value to less than It 500, the plaintiffs 
claimed a decree authorizing them to put the same 
into execution. The suit was not a suit of the 
nature cognizable by a Court of Small Causes. 
Balam Das v. Dwarka Das . 7 IN . W . 88 

140. — Suit on decree 

>of Civil Court A suit cannot be maintained in a 
Small Cause Court in the mofussil to enforce the 
decree of a Civil Court. Manchharam Kallian- 
das v. Bakshe Saheb Mir Mainudin Khan 

6 Bom. A. C. 231 

147. — - Suit for balance 

■due on decree of Small Cause Court. A suit cannot 
he maintained in a Small Cause Court in the 
mofussil to recover the unsatisfied balance of a 
decree of such Court. Sandes v. Jomir Shaikh 

9 W . R. 399 

148. — -.Suit for instal- 

ment of decree under Act X with stipulation for exe- 
cution of decree in default Where a defendant 
agreed to pay the amount of a decree under Act X 
by two instalments, and the remedy provided for 
the enforcement of the contract in the event of the 
■defendant making default was the execution of the 
decree, and not a suit in the Civil Court: — Held, 
that a suit would not lie in the Small Cause Court 
to recover the amount of the second instalment. 
.Aghore Chunder Mookerjee v. Wcomasoon- 
.deree Debea . 7 W. R. 216 

149. — r ; Suit to set asid e 

decree of Small Cause Court A suit to set aside a 
decree of a Small Cause Court when no defect of 
jurisdiction is manifest on the face of the proceeding 


SMALL CAUSE COURT, MOFUSSIL 

—contd. 

2. JURISDICTION — contd. 
and where there is no reason to suppose that the 
decree was obtained by fraud or collusion, cannot 
be maintained in a Court of Small Causes, Bama 
Soonduree Debee v. Kaminee Bewa 

10 W. R. 352 

150. • Application to 

set aside an ex parte decree — Necessity of depositing 
amount of decree or giving security. S. 17 of the Pro- 
vincial Small Cause Courts Act, 1S87, requires that 
at the time of presenting his application the appli- 
cant must either deposit in Court the amount of 
the decree or give security as provided for by the 
section so that the deposit of the decretal amount 
or the furnishing of security is a condition precedent 
to the entertaining of an application to set aside 
an ex parte decree. Jogi Ahir v. Bishen Dayal Singh , 
I. L. R. 18 Calc. S3, followed. Ramasami v. Kurisu, 
1. L. R. 13 Mad. 178 , and Muhammad Fazal AM 
v. Karim Khan, Punj. Rec. (1894) 410, dissented 
from. Jagan Nath v. Chet Ram (1906) 

I. Xi. R. 28 All. 470 

151 . — Deed — Suit for re-formation of 

a deed. A Small Cause Court has no jurisdiction 
to entertain a suit for the re-formation of a deed. 
Gulabhai Mondas v. Dayabhai Govardhandas 

10 Bom. 51 

152. — — Suit as to valid- 

ity of gift or deed of sale by Hindu law. A Small 
Cause Court has jurisdiction in cases involving 
questions as to the validity or otherwise under the 
Hindu Law of a deed of gift or a deed of sale. 
Grish Chunder Roy v. Gobind Singh 

17 W. R. 88 

See Roghooram Biswas v. Bamchander Dobey 

¥. R. D. B. 1 27 : B. L. R. Sup. Vol. 34 

and Huree Parsad Malee v. Koonjo Behary 
Shaha . . Marsh. 99 : 1 Hay 238 

153 . — — Dower — Suit for dower under 

Jcabinnamah. A suit for the maujjil or exigible 
portion of dower due to plaintiff under a kabin- 
namah is cognizable by a Small Cause Court, under 
s. 6, Act XI of 1865, notwithstanding that questions 
of very considerable difficulty may be raised in it 
collaterally with regard to the validity of the mar- 
riage. The decision of the Small Cause Court on 
such collateral matters has not the same effect as 
the decision of the Court which had: jurisdiction to 
determine then in a suit regularly brought for that 
purpose. Hala Khoory Bibee v. Ba&oo Koshye 

17 W. R. 512 

154. Suit for deferred 

dower — Act XI of 1 865 , s. 6. A suit for deferred 
dower or muwajjal, payable to the wife by the 
husband upon her divorce, or upon the husband’s 
death by his heirs out of his estate, is cognizable by 
a Smali Cause Court. Hayatunnissa Bibee v. 
Asirooddeen . . . . 18 W R. 304 

155. _ Suit for pro- 

perty conveyed in lieu of dower. Held, that a suit 
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for R100 would not lie in the Small Cause Court 
upon a deed by which the defendant conveyed to 
the plaintiff, in lieu of the amount (R 100) due to her 


. 156, '• Dwelling or carrying on 

business — il Dwelling ” — Actual residence. * The 
actual presence of the defendant within the jurisdic- 
tion of the Court is not necessary, if he was there 
dwelling at the commencement of . the suit,. and 
a temporary dwelling is sufficient to give jurisdic- 
tion to a Small Cause Court. Anabttha Nabayana 
a Pebiyaha Kone . • .5 Mad. 101 

157, Dwelling — Casual 

residence — Act XLII of I860, s. 4. Mere casual 
presence, or even residence for a temporary purpose, 
without the intention of remaining is not dwelling 
within the jurisdiction of a Small Cause Court 
within the meaning of s. 4 of Act XLII of 1860. 
A person, resided at Coimbatore, but had some 
cultivated land within the local jurisdiction of Oota- 
camund to which place he came to answer another 
demand against him. Held, that he did not dwell 
within the jurisdiction of the Ootacamund Small 
Cause Court. Samihatha Pillai v. Vaeisai Ma- 
homejd Ravattan . . . 2 Mad 804 

158, — , Temporary ab- 

sence — Dwelling — Act XI of 1865, s. 8. Although 
a defendant may be temporarily absent from his 
dwelling-house, yet if he retains the same, he will be 
held to dwell there within the meaning of the Small 
Cause Court Act (XI of 1865). To dwell in a place 
is to have one’s permanent abode there. Madho 
Doss v . Sita Ram . . 8 3N. W. 121 


8 1ST. W. 121 

Temporary abs- 
ence from imprisonment — Residence. Temporary 
imprisonment beyond the jurisdiction of a Small 
Cause Court was field not to bar the jurisdiction of 
that Court in respect of defendants who formerly 
resided within its jurisdiction and whose families 
continued to reside within it, the inference from the 
latter fact being that the defendants had an inten- 
tiomof returning to their former place of abode on 
the*! termination of their imprisonment. Gopal 
Chiooteb Sibcab v. Kttbnodhab. Moochee 

7 W, R. 849 

160. — — — — Dwelling — Tem- 

porary residence'— Attendance at race meeting. In the 
;case of a person attached to a regiment stationed 
at Shahjehanpore, who had been gazetted to two 
; years’ furlough in India, served with a summons 
issued out of the Small Cause Court at Meerut whilst 
attending a race meeting at the latter place in re- 
spect oia debt Contracted beyond the jurisdiction 
of that Court":— Held, that, if he had not availed 
himself of furlough, hut was only present on short 
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174. - — Joint bond — 

One of parties out of jurisdiction — Act XI of 1865,, 
s. 12. In a suit brought on a bond jointly executed 
by the defendants, one of whom resided in Calcutta 
and the other within the jurisdiction of the Munsif’s 
Court at Alipore : — Held, that it was cognizable by 
the Small Cause Court, although the authority of 
the High Court was necessary before it was tried, 
and therefore, under s. 12, Act XI of 1865, the- 
Munsif had no jurisdiction to try the suit. Khoda 
Baksh Mistri v. Beni MandAl 

6 B. Is . B. 719 note : 14 W. K, 156 

175. . Endowment — Suit by Maho- 

metan for %share of property under terms of cer- 
tain endowment — Provincial Small Cause Courts 
Act (IX of 1887), Sch II, cl. 18. A suit by a Maho- 
med an to obtain a share in property distributable 
under the terms of a certain endowment is a suit 
of the nature contemplated by cl. 18 of Sch. II of the 
Provincial Small Cause Courts Act (IX of 1887), 
and therefore not cognizable by a Court of Small 
Causes. Mihr Ali Shah v. Muhammad Husen 

I. “L. R. 14 All. 413' 

176. ■ ■ foreign judgment — Juris- 

diction — Suit on foreign judgment. A suit upon a 


DIGEST OP CASES, 


snvT A T,T , CAUSB COURT, MOPUSSIU 
— contd. 

2. JURISDICTION — contd. 
settle business with creditors or for social inter- 
course or medical treatment, and remain in their 
boat or put up at the houses of their mookhtears and 
karpurdazes, they cannot be said to have a ‘ lodg- 
ing ’’within the limits of the Courts, such as is 
intended by s. 8, expl. A. 

Buroda Kant Shaha . • 19 w. B. SQl 


Anonymous 
166, 


23 W. R. 223 

-Act XI of 1865 , 

s. 9 — Suit against Agent of Governor General. A suit 
against an Agent to the Governor General on the 
part of a Government, is substantially a suit 
against Government, and ought, under s. 9, Act XI 
of 1865. to be brought in a Court having jurisdic- 
tion at the seat of Government, ^opun Tewa- 
ree Buckle . . * 10 W. R. 144 


167. 


Residence in 


XU i • ----- 

Cantonment — Practising in Small Cause Court juris- 
diction. Where a pleader resides within the limits 
of a Cantonment, and practises as a pleader within 
the jurisdiction of a Small Cause Court, both the 
Cantonment Magistrate and the Small Cause Court 
Judge have concurrent jurisdiction over him to the 
amounts respectively cognizable by them. Sha- 
purji Jehangir v. Morgan 4 Bom. A. C. 187 
108 ., — — — Dwelling — Act XI 


of 1865 , 5 . 8. The defendant, an officer in a regi- 
ment stationed at Vellore, was sued for money due 
for the rent of a house occupied by him at Madras. 
While absent on leave on medical certificate, he 
rented the plaintiff’s house at Madras, where he 
was residing at the time of the institution of the 
suit ; but he returned to Vellore previous to the 
hearing of the suit. The Small Cause Court Judge 
of Vellore held that the defendant was dwelling at 
Vellore at the time of the institution of the suit with- 
in the meaning of s. 8 Act XI of 1865. Held , that 
there was nothing in point of law to prevent 
the Judge from affirming his jurisdiction. Kishun 
Singh v. Sturt . . • • 5 mad. 471 

£ 89 . Defendant resid- 

ing out of jurisdiction — Act XXIII of 1861 , s. 4, 
The provisions of s. 4 of Act XXIII of 1861 were 
applicable to Courts of Small Causes in the mofus- 
sil. Anpurnabai v. Sakharam Jagannath 

8 Bom. A. 0. 256 

176. . — Cause of action 

— . Defendant residing out of jurisdiction — Act 
XXIII of 1861 , s. 4. When a cause of action had 
arisen within the local jurisdiction of a Small Cause 
Court, but one of several defendants resided out of 
such jurisdiction, sanction might be given, under 
s. 4 of Act XXIII of 1861, by the High Court to the 
Small Cause Court to try the suit. Mathubadas 
Jagjiyandas v. Natha Baja 6 Bom. A. C. 131 

Mohur Ram Moodee v. Karbaree Sirdar, 

18 W. B. 312 

y.,; v ; 17 l,'' Suit against 

joint obligors — Act XU I of 1860, s. 21. An order 


SMAXiZi CAUSE COURT, MOFUSSXB 
— contd. 

2. JURISDICTION — contd. 

from the High Court was necessary to enable a 
Court of Small Causes to entertain a suit against 
several obligors, one of whom at the time of filing 
the plaint was neither resident nor personally -work- 
ing for J gain within the limits of. its jurisdiction. 
Such order should be applied for after the reception 
of the plaint, upon a statement of the circumstances 
of the particular case. S. 21 of Act XLII of I860 
was to have the same operation as if Act XXIII of 
1861 had formed part of Act VIII of 1859 when it 
became law. Sabhapati Mudali v. Muttusvami 
Mud ali .... 1 mad. 103 


172. 


Madras Civil 


Courts Act (III of 1873)—. Act XI . of 1865 , 8 . 
Since the passing of the Madras Civil Courts Act 
(III of 1873), the general control over all the Civil 
Courts is vested in the District Judge to whom the. 
application should be made. It is only in cases 
where the defendant is beyond the local jurisdiction 
of the District Court, and the Court before whom 
the suit is instituted has not otherwise jurisdiction 
under Act XI of 1865, s. 8, that a reference to the 
High Court is necessary. Anonymous 

8 Mad. Ap. 10 


173. 


against defendants with joint liability — Act XXIII 
of 1861 , s. 4. A suit for debt against two defend- 
ants whose liability was joint, but one of whom at 
the time of filing the plaint was neither resident nor- 
personally working for gain within the limits of the 
jurisdiction, might be tried by a Small Cause Court 
within whose jurisdiction the other defendant was 
resident at the time of the commencement of the 
suit, provided an order was obtained from the High 
Court under s. 4 of Act XXIII of 1861, Rungiah 
Pillai v. Chinnasami Pillai .3 Mad, 374 
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SMALL CAUSE COUBT, MOFUSSIL 

— conld, 

2. JURISDICTION — contd. 

foreign judgment is not cognizable by a Court of 
Small Causes established under Act XI of 1865. 
Anakattil Narayana Krishnan Iyarthavu v . 
Kocheri Pilo Pilo . 1. L. R. 6 Mad. 191 

177. — Suit on foreign 

judgment — Judgment of Gourt of Native State. No 
suit is maintainable in a Small Cause Court in 
British India founded upon the judgment of a Court 
.situate in a Native State. Bhavanishankar She- 
VAKRAM V. PuESADRI KaLIDAS 

I. L. B. 6 Bom. 292 

178. Government — Suit to which 

Government officials are 'parties— -Act XI of 1865 , 
ss. 1, 6, and 9 — Local Government. A suit, within 
the pecuniary and other limits prescribed for Courts 
of Small Causes, in which an officer of Government 
is a party in his official capacity, may be enter- 
tained by a Court of Small Causes in the mofussil. 
The phrase “Local Government 5 5 used in s. 9, and 
defined in s. I of Act XI of 1865, does not apply to 
the Collector of a district, but rather to the Gover- 
nors or Lieutenant-Governors of Presidencies or 
Commissioners of Provinces. Desalji Manaji v. 
Hemadalli Imam Haidarbaksha 10 Bom. 308 

179. — — Suit for compen' 

sation for damages against the Secretary of State — 
Provincial Small Gause Courts Act (IX of 1887), 
Sch, II, Art. 3. A suit was brought against the 
Secretary of State in a Mofussil Small Cause Court 
for compensation for damages done to an oil-mill by 
the officials of the Nalhati State Railway. Held, 
that the suit was not within Art. 3, Sell. II of Act 
IX of 1887, and that it was cognizable by the 
Small Cause Court. Bunwari Lal Mookerjee v. 
Secretary of State for India 

I. L. B. 17 Calc. 290 

180. — Provincial Small 

Gause Courts Act (IX of 1887), Sch. II, Art. 3— 
Karnam in a zamindari — Officer of Government — 
Public servant. The plaintiffs, being the lessees 
•of a settled zamindari, brought a suit in a Small 
Cause Court against a karnam in the zamindari to 
recover damages sustained by reason of the defend- 
ant’s default in keeping certain accounts, etc. 
Held, that the karnam was not an officer of Govern- 
ment, and that the suit was maintainable under the 
Provincial Small Cause Courts Act. Orb v. Neela- 
megam Pillai . . I. Xi. B. 18 Mad. 395 

181. — — — — - Immoveable property — 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Arts. 4 and 13 — Hereditary allowance — 
Bombay General Clauses Ad (Bom. Act 111 of 1886). 

; Plaintiffs sued in the Court of Small Causes at 
Poona to recover R400 for arrears alleged to be 
payable to them under an agreement by the defend - 
' ant’s father to pay R150 per annum, of which R50 
were for maintenance of plaintiff’s mother and the 
residue was to be applied towards defraying the 
expenses of a temple. The terms of the agreement 
showed that ,it was. intended that the payment for 


SMALL CAUSE COURT, MOEUSSIL 

—contd. 

2. JURISDICTION —contd. 

the expenses of the temple should be continued in 
perpetuity. The Judge dismissed the suit, holding 
that being for a hereditary allowance it Avas a claim 
for immoveable property and came under els* (4) 
and (23) of Sch. II of the Provincial Small Cause 
Courts Act (IX of 1887). On application; by the 
plaintiffs to the High Court under s. 25 of the Pro- 
vincial Small Cause Courts Act (IX of 1887) : — Held, 
reversing the decree, that the suit was not for pos- 
session of immoveable property or recovery of an 
interest in such property within the meaning of Art. 
4, nor did it come within the purview of Art. 13 of 
Seh. II of the Act. The Small Cause Court had 
therefore jurisdiction to entertain the suit. Vishnu 
Ganesh Joshi v. Yeshavantrao 

I. L. B. 21 Bom. 387 

182. — — Immoveable, property — 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, els. (13) and (32)~— Small Cause Court. The 
plain tiff claimed, as land-owner, to be entitled to 
receive the rents or fees paid by shopkeepers for the 
temporary occupation, during a fair, of a piece of 
land, which, the plaintiff alleged, belonged to his 
mahal. He further alleged that the defendant, 
claiming that the land was his, had wrongfully 
received those dues or rents. Held, that this was 
a suit which fell within the provisions of the latter 
part of cl. (31) of the second Schedule to Act IX of 
18S7, and was not within the cognizance of a Court 
of Small Causes. Damodar Gopal Dikshit v. Chin- 
taman BalJcrishna Karve, 1. L. R. 17 Bom. 42, 
referred to. Rameshar Singh v. Durga Das 
(1901) .... I. L. R. 23 AIL 437 

183. — Intestacy — Suit for money 

as share under an intestacy. The decree of a Small 
Cause Court was annulled as made without juris- 
diction in a suit to recover money as personal pro- 
perty in respect of a share under an intestacy. 
Grish Chunder Singh v. Auna Dossee 

| 17 W. B. 46 

Nobin Chunder Gossamee v. Dribg Moyee 
Debee .... 17 W. B. 520 

184. — — — i-4 Suit for pos- 

session of personal property as heir wider former 
decree. A suit for possession of personal property 
to which the plaintiff has been, by a decree in a 
former suit, declared entitled as heir of a third 
person, is not a suit coming within the second 
exception to s. 6 of Act XI of 1865, and is 
therefore, where the value is not beyond the juris- 
diction, cognizable by a Court of Small Causes, and 
consequently no appeal lies from the decree in such 
a suit. Moheshur Mondul v. Koilash Nath 
Mondul . . . 7 O. L. B. 71 

185. — — — — Maintenance — Suit for 
arrears of maintenance — Right to maintenance . A 
Small Cause Court has jurisdiction only as regards 
arrears of fixed maintenance, but not to deter- 
mine the right to receive it. Bhugwan Chunder 
Bose v. Bp^doqbashinee ? 
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SMALL CAUSE COURT, MOFUSSIL 
— could . 

2. JUBISDICTION — contd. 


186. 


Suit for arrears 


of maintenance. Held , that a suit by a widow for 
•arrears of maintenance fixed by a Munsif’s decree 
where defendant urged non-liability on the ground 
that the property of plaintiff’s husband was ex- 
hausted, and that defendant had already brought 
an action in the Munsif’s Court for release from 
his liability, was not cognizable by the Small Cause 
Court. Kaminee Dossee v. Bishonath Shaha 

9 W. R. 214 

Hema Kooeree v. Ajoodhya Pershad., 

24 W. R. 474 


187. 


Maintenance , 


suit for arrears of — Fixed maintenance — Small 
■Cause Courts ( Provincial ) Act (IX of 1887), Sell. II, 
cl. 38. A suit for arrears of fixed maintenance is a 
suit relating to maintenance within the meaning of 
that term as used in cl. 3S of Sch. II of the Pro- 
vincial Small Cause Courts Act (IX of 1887), and 
is therefore not cognizable by a Court of Small 
Causes. Ameitomoye Dasia v. Bhogibuth 
Chundra . . . . I. L. R. 15 Calc. 164 


188. 


Provincial Small 


'Cause Courts Act (IX of 1887), cl. 38, Sch. II — Suit 
for arrears of maintenance due under a bond or 
agreement. A suit for arrears of maintenance due 
under a bond or agreement is not cognizable by a 
provincial Court of Small Causes under cl. 38 of 
Sch. II of Act IX of 1887. Bhagvantrao v. Gan- 
patrao ... I. L. R. 16 Bom. 267 


189. 


Suit for arrears 


of maintenance— Provincial Small Cause Court 
Act (IX of 1887), Sch. II, Art 38. A suit for arrears 
of maintenance payable under a written agreement 
does not lie in a Provincial Small Cause Court. 
Saminatha Ayyan V. Mangalathammal 

X. L. R. 20 Mad. 29 


190. 


Suit by Hindu 


tenance. In the absence of any special bond or 
other contract for the payment of maintenance, 
a suit for maintenance is not cognizable in a Court 
of Small Causes in the mofussil. Sidlingapa v. 
Sidava bom Sidlingapa .1. L. R. 2 Bom. 624 
Nobin Xat. ee Debea V. Bindubashinee 
Debea . . . 5 W. R. S. C. C. Ref. 5 

192, — Suit for main - 

tenance. In a suit by a Hindu widow against her 
husband’s brother for an allowance as maintenance 
and for the expenses of a pilgrimage : — Held (fol- 


ividow. Held, that a suit for maintenance by a 
Hindu widow is cognizable by a Court of Small 
•Causes in the mofussil. Judal kom Banchhod 
Mtjlji v. Hiba Mtjlji . 4 Bom. A. C. 75 

Ramchandra Dikshit v. Savitbibai 

4 Bom. A. G. 73 

But see quaere in Ramabai v. Trimbak Gakesh 
Desai . . . . 9 Bom. 283 

191, r — Suit for main- 


SMALL CAUSE COURT, MOFUSSIL 
—contd. 

2. JURISDICTION — contd. 

lowing Sidlingapa v. Sidava hom SidMngapa, I. L . 
It. 2 Bom., 624), that the suit, although for a sum 
under R500, was not cognizable by a Court of 
Small Causes under Act XI of 1865, there being no 
allegation that the maintenance claimed was se- 
cured by bond or other special contract. Nobin 
Kalee Debea v. Bindubashinee Debea, 5 IF. R. S. 
C. C. Ref. 5, followed. Apaji Chintaman Dev- 
dhar v. Gangarai . I. L. R. 2 Bom. 632 


193. 


-Act XI of I860, 


s. 6 — Civil Court — Suit by the mother of a child to 
recover from the father the cost of Us maintenance,. 
A Mahomedan wife, divorced by her husband 
while pregnant, subsequently gave birth to a son. 
The father refused to maintain the child, which 
was therefore maintained by the mother, who now 
sued the father to recover the amount expended 
by her in the child’s maintenance. Held, that the 
obligation on which the suit was based was one, 
if it existed at all, that was imposed on the father 
by the law, and did not arise out of any contract , 
express or implied : hence the suit was one not 
cognizable by a Court of Small Causes, but by the 
ordinary Civil Court. Ntjbbibi v. Httseh Lae 

I. L. R. 7 Bom. 537 

194, : Suit for breach 


of agreement for payment in nature of maintenance. 
Where the defendant entered into an agreement 
in writing with the plaintifi (the widow of defend- 
ant’s brother) to deliver to her every year a specified 
quantity of paddy by way of maintenance : — Held, 
that the Small Cause Court had jurisdiction to en- 
tertain a suit for a breach of the agreement. PAtr- 
pamma v . Chinna Reddy" . 5 Mad. 432 

195, - : : ■ : Provincial 

Small Cause Courts Act (IX of 1.887), Sch. II, Art. 
38— Suit far maintenance based on a family ar- 
rangement. A suit for maintenance^ based on a 
family arrangement is within the jurisdiction of a 
Mofussil Small Cause Court. Ivomtj v. Krishna 
X. L. R. XI Mad. 134 

190. — Suit for main- 

tenance fixed by decree of Court. A suit for main- 
tenance fixed by a Court’s decree is not cognizable 
by a Small Cause Court. Pahltib Singh Ahlud 

sLjh . . - , • ew.w.01 

19 — — - Suit for main- 

tenance fixed by decree. A suit by a Hindu widow 
for arrears of maintenance, based on a decree 
charging immoveable property! with the payment 
of the maintenance allowance, is not a suit of the 
nature cognizable in a Court of Small Causes. 
P ahlud Singh v. Ahlud Singh, 6 N . W. 92, folio’ wed. 
Dhabam Chand v. Janri I. L. R. 5 AIL 38 9 

198. _____ — Suit for arrears 

of maintenance fixed by award. A suit for arrears 
of maintenance, at a rate ascertained by an award, is 
not a suit of the nature cognizable by a Court of 
Small Causes: Guneshee v. Chotay Lull, 3 N. W. 

17 x> 
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202. .. . Suit for mesne 

profits — Provincial Small Cause Courts Act (IX of 
18S7), Sell. II, Art 31. A suit for the mesne pro- 
fits of land for a period during which the plaintiff 
had been dispossessed by the defendant comes 
within Art. 31 of Sch. II of Act IX of 1887, and 
therefore is not cognizable by a Small Cause Court. 
Sbibam Samanta v. Kalidas Dey 

I. L. R. 18 Calc. 31 

203. - — — — Provincial Small 

Cause Gourts Act (IX of 1887), Sch. 11, Art. 31 — 
Suit for mesne profits under 8500 — Civil Procedure 
Code [Act XIV of 1882), s. 586 — Second appeal . 
A suit for mesne profits is cognizable in Courts of 
Small Causes where the value of the subject-matter 
in dispute is less than R500, and Art. 31 of Sch. II 
of the Provincial Small Cause Courts Act does not 
apply thereto. Such a suit falls within the provi- 
sions of s. 586 of the Civil Procedure Code, and no 
second appeal lies from a decision in it. Kunja 
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SMALL CAUSE COURT, MOEUSSIL 

Y — contd. ■ ; . 

2. JURISDICTION — contd. 

117. The suit was bad, being based upon an 
award, in which the arbitrators had exceeded 
their powers. Dubjan Singh v. Sibia 

1 7E W. 329 


199. 


■■ : ; ; ■■■ y . Contract . ■ Act 

(IX of 1872), s. 23 — Consideration opposed to 
public policy—Parents making profit for them- 
selves out of the marriage of their daughter— Small 
Cause Court suit- — Provincial Small Cause Cow ts 
Act (IX of 1887), Sch. II, cl. (38). The parents 
of a girl caused her to. enter into an utterly un- 
suitable marriage, the husband agreeing to pay a 
certain sum monthly for the maintenance of the 
parents. On suit by the mother to recover certain 
instalments of the maintenance so promised, it 
was held, (i) that the suit was one not cognizable by 
a Court of Small Causes ; and (ii) that the agree- 
ment was one which was opposed to public policy, 
and ought not to be enforced. Bhagvantrao v. 
Ganpatrao, I. L. JR. 16 Bom. 267 ; Dliolidas Ishvar 
v, Pulchand Chhagan, I . L. JR. 22 Bom. 
658 ; and Vishvanathan v. Saminathan, I. L. JR. 
13 Mad. 823 , referred to. Baldeo Sakai v. Jumna 
Khnwar (1901) . . 1. 1*. R. 28 All. 495 

200. — Marriage — Provincial Small 

Cause Courts Act (IX of 1887), Sch. II, Art. 35, cl. 
(g)~ — Suit for actual pecuniary damages for breach 
of contract of marriage — Jurisdiction. A suit for 
actual pecuniary damages for breach of contract 
of marriage comes within cl. (g) of Art. 35, Sch. II 
of Act IX of 1887, and as such is excluded from the 
jurisdiction of the Small Cause Court. Kali 
Sunker Dass v. Koylash Chunker Dass 

1. 1. R. 15 Calc. 833 

201, Mesne profits— Suit solely 

for mesne profits. A suit for mesne profits only, 
no other question arising, is cognizable by a Small 
Cause Court. Sungram Singh v. J uggun -Singh 

2 3N. W. 18 


SMALL CAUSE COURT, MOEUSSII* 

— contd. 

2. JURISDICTION — contd. 

Behary Singh v. Madhub Chundra Chose, I. L. JR. 
23 Calc. 884, followed. Seshagiri Ayyar v. 
Marakathammal . . I. L. R. 22 Mad. 198 

Lingayya Ayyavaru v. Mallikayuna Ayya- 
varu . . I. L. R. 22 Mad. 3 98 note 

204. Nature of suit — 

Appeal — Provincial Small Cause Courts Act (IX 
of 1887), Sch. 11, cl. (31). The plaintiff purchased 
certain land in June, 1892, at a sale in execution 
of a decree against JR. He did not obtain formal 
possession until June, 1894. The defendant was 
in actual possession of the land, under an alleged- 
private sale by R to him in October, 1892. The 
plaintiff now sued the defendant for mesne profits 
for three years, viz., from 1894 to 1896, alleging that 
they had been wrongfully received by the defend- 
ant. Held, that he sui t fell within the exception 
of cl. (31) of Sch. II to the Provincial Small 
Cause Court Act (IX of 1887) and was- not of a 
nature cognizable by Courts of Small Causes, and 
tbat, therefore, an appeal lay to the District Court 
from the Court of the Subordinate Judge. Antonb 
v. Mahadev Anant (1900). I. L. R. 25 Rom. 85 

205. ■ Civil Procedure 

Code (Act XIV of 1882), s. 586 — Suit of a nature 
cognizable in a Court of Small Causes — Suit for 
mesne profits — Second appeal — Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, cl. (31). A 
suit for mesne profits is not a suit for an account, 
but a suit for damages and is not exempted from 
the jurisdiction of the Small Cause Courts under cl. 
(31) of Sch. II to the Provincial Small Cause 
Courts Act. There is no second appeal from a 
decision in such a suit. Stjbba Rao v. Sitaramayya 
(1900) . . I. L. R. 24 Mad. X18 

206. — Provincial Small 

Cause Courts Act (IX of 1887), Sch. 11, cl. (31)— 
Dispossession of plaintiff from immoveable 'property 
by defendant under decree — Receipt by defendant of 
profits — Decree reversed on appeal — Suit by plaintiff, 
to recover profits wrongfully received by defendant 
while in possession— Suit not cognizable by Small 
Cause Court Defendant obtained a decree against 
plaintiff for possession of certain immoveable pro- 
perty, in execution of which defendant took pos- 
session of the property. Plaintiff appealed against 
the decree, which was reversed. While defendant 
was in possession, he received profits from the pro- 
perty amounting to a sum less than R500. Plaint- 
iff now sued in the Court of Small Causes to re- 
cover this sum as profits which had been wrongfully 
received by defendant: — Held, that the suit was 
not cognizable by a Court of Small Causes. Subba 
Rao v. Sitaramayya, I. L. R. 24 Mad. 118 ; Sesha- 
giri Ayyar v. Marakathammal, 1. L. R. 22 Mad. 
196 ; and Kunjo Behary Singh v. Madhub Chundra 
Chose , I. L. R. 22 Calc. 884 , considered. Sava- 
RTMT7THTT V. AlTHTJRUSH RoWTKER (e.B. 1901 

I L. R. 25 Mad. 103 
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SMALL CAUSE COURT, MOEUSSH, 

— contd. 

2. JURISDICTION — contd. 

207. Military men — Military 

officer — Military Court of Bequests. A Court of 
Small Causes lias no jurisdiction to try an action 
brought against a military officer in a military 
cantonment where a Court of Requests is estab- 
lished. Aboo Sait & Co. v. Arnott. Aboo Sait 
& Co. v. Dale .... 2 Mad. 439 

208. — Military Courts 

of Bequests— Act XLII of I860. Act XLII of 
1860, s. 6, did not alter or interfere with the juris- 
diction of the Military Courts of Requests consti- 
tuted by Stat. 20 & 21 Viet., c. 66, s. 67. Shan- 
muga v. Meddleton . . 1 Mad. 443 

209. . — > Liability of 

European soldiers and their native wives to Email 
Cause Court jurisdiction. Reference to the High 
Court regarding the amenability of European sol- 
diers and their native wives to Small Cause Courts 
in action for debt. Keefe v. Christie 

5 W. R. S. C. C. Ref. 21 

210. Non-commis- 

sioned officer in civil employ. A non-commissioned 
officer or soldier not serving in the army but em- 
ployed in the civil department and residing be- 
yond military cantonments is amenable to the 
jurisdiction of the Small Cause Court as a Civil 
Court, even in cases below thirty pounds. Cohen 
v. McCarthy . . . .14 W. R. 231 

211. — — European soldier 

acting as army school -master. A European soldier 
doing duty as an army school -master, not being 
liable to a Court of Requests, is not exempted from 
liability to a Cantonment Court of Small Causes. 
The Mutiny Acts give soldiers no privileges as to 
liability to jurisdiction or actions. Mawady Bee- 
jarajoo v. Haynes ... 6 Mad. 83 

212. - Suit against 

military officers — Military Court of Bequests — Mu- 
tiny Act, 1862, s. 103. An action was brought in 
a Small Cause Court against a military officer 
residing at M, at which the only other military 
persons stationed were staff officer and two ser- 
geants. Held , that the Court had jurisdiction to 
try the case, the suit not being one exclusively 
cognizable by a Court of Requests under s. 103 of 
the Mutiny Act of 1864. Bastian v. Tireman 

2 Mad. 389 

213. Mutiny Act 

(30 & 31 Viet., c. 13), s. 99 — Lamp-followers — Juris- 
diction of Civil Courts. The defendant, a native 
of India, attached to the mess of a European regi- 
ment stationed at Sinchal, was held to come within 
the provisions of s. 2 of the Mutiny Act (30 & 31 
Viet., c. 13) as being a ce follower in or of Her 
Majesty’s Indian forces,” and therefore to be, by 
s. 99, exempt while in that position from the juris- 
diction of the Civil Court. Nasirttddin v. 
Khodabaksh . . . 2 B. L, B. S. I. 7 

s» c. Musserooddeen v. Khoda Bex 

10 W. R. 888 


SMALL CAUSE COURT, MOEUSSII* 

— contd. 

2. JURISDICTION— 

214. — ■ Military officers. 

The 99th section of the Mutiny Act (30 & 31 Viet., 
c. 13) exempts officers in all places in India, where 
anybody of Her Majesty’s force may be serving, 
from the jurisdiction of the Civil Courts in respect 
of personal actions. Where the defendants were 
residents of Sinchal and Jallapahar, and attached 
to the troops stationed there : — Held , that they 
were not amenable to the jurisdiction of the Small 
Cause Court at Darjeeling. Hossein v. Dicken- 
son . . . . . 2 B. L. R. S. IN. 8 

s. c. Hosseinee v. Dickinson 9 W. R. 112 

215. Money had and received — 

Suit for money had and received for plaintiffs use 
— Implied contract — Zamindari due. A zamindar 
as such claimed and realized from a tenant R20, 
being one-fourth of the price of trees cut down 
and sold by the tenant, basing his claim on general 
usage. The tenant sued to recover such money, 
denying that any such usage existed. Held, that 
the suit was in the nature of one for money had 
and received by the defendant for the plaintiff’s 
use, and therefore cognizable in the Court of Small 
Causes. LacJiman Prasad v. Chammi Lai , I. L. 
B. 4 All. 6, followed. Collector of Cawnpore 
v. Kedari . . . . I. L. R. 4 All. 19 

216. — — Suit by assignee 

of profits against lambardar. The transferee of a 
mortgage of a share of an undivided estate sued 
the lambardar of the estate for the profits of suoh 
share for a certain year, the amount claimed being 
R500. Held, regarding such suit as one for money 
bad and received to the plaintiff’s use, that it was 
one of the nature cognizable in a Court of Small 
Causes. Mghamdi Begam v. Abbas Alt Khan 

I. E. R. 5 AIL 531 

217. — Money de- 

posited under agreement to return mortgaged pro- 
perty. C, a mortgagee, the mortgage having been 
foreclosed, sued I), the mortgagor, for possession 
of the mortgaged property and obtained a decree 
for possession thereof. He subsequently agreed 
with D to surrender the mortgaged property to 
him, if he deposited the mortgage-money in Court 
by a specific day. D borrowed the money for this 
purpose by means of a conditional sale of the pro- 
perty to L and deposited it in Court ; the deposit 
was made after the specified day, and consequently 
C took possession of the property. The money 
deposited by D remained in deposit, and while 
there G caused it to be attached in execution of a 
money -decree he held against D, and it w«-s paid 
to him. L thereupon sued G in the Munsifs 
Court to recover the money which amounted to 
33,350. Held, that the suit must be regarded as 
one for money had and received by th - defendant 
for the use of the plaintiff, and was therefore one 
cognizable in a Court of Small Causes. Bachman 
Prasad v. Chammi Lal . I. Xj. R. 4 AH. S 

17 d 2 



225. - • - — ■■ — . Suit to recover 

assessment by Government officials levied wrongfully 
— , District Judge, jurisdiction of. A suit to re- 
cover less than R500, levied as assessment by 
Government officials, is cognizable by a Court of 
Small Causes ; and therefore, under s. 27 of Act 
XXIII of 1861, no special appeal lay. District 
Judges should ordinarily try such suits when 
brought in the District Court, and should not 
delegate the trial to their assistants. Ramchan- 
dra Bhikaji v . Collector of Ratnagiri 

10 Bom. 305 

226. Mortgage — Money decree on 

mortgage-bond. A Small Cause Court has jurisdic- 
tion to give a simple money-decree in a suit upon a 
bond in which landed property is hypothecated, 
Doorhyar Roy v/Dulsikghar" Sihgh 

. 12 W, R. 367 

227. Money-decree 

o% mortgage-bond. The Small Cause Court has no 


the purposes of the temple, certain dues said to 


SMAIiB CAUSE COURT, MOBUSSXB 
— contd . 


2. JURISDICTION — contd. 


. Suit for money 


received for 'plaintiffs use. When one of two or 
more joint creditors receives full payment of the 
debt, he does so under the implied contract that 
he will deliver their shares to the other joint cre- 
ditors. Such implied contract falls under the pur- 
view of s. 6 of Act XI of 1865, and a suit will I lie 
in the Small Cause Court by a creditor to recover 
his share. Lachman Prasad v. Ghammi Lai , /. L . 
JR. 4 All 6 ; Euro Mohun Boy v. Kketter Monee 
Bosses, 12 W. B. 372 ; SunJcur Lull PatucJc Gyawal 
v. Barn Kalee Dhamin , 18 W. B. 104, referred to. 
Sohast v. Mathura Das . I. Xu R* 6 All. 449 

219, Suit for share 

of compensation awarded for land acquired for public 
purposes. A suit was brought by some of the co- 
sh arers in a putti of a mehal in which land had 
been taken for public purposes under the Land 
Acquisition Act, against the other co-sharers in 
the putti for the proportion due to them out of a 
sum of money which had been awarded as compen- 
sation for the acquisition of the land, and which 
the defendants had received. Held, that the suit 
was one for money had and received for the plaint- 
iff’s use, and was therefore cognizable by a Court 
■of Small Causes. Sohan v. Mathura Das, 1. L. B. 
6 All. 449, followed. Umrai v. Ram Lal 

I. Is. R. 7 AIL 384 


Suit to recover 


share of profits of inam villages — Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, els. (4), (31), 
s. 23, d. (1). In a suit for the recovery of a certain 
share in the profits of inam villages, of which the 
defendant was the manager, the only relief claimed 
by the plaintiffs being payment of money, namely, 
R13 : — Held, that the suit was for money had and 
received for plaintiff’s use, and was cognizable 
by the Court of Small Causes. It did not fall 
under cl. (4) of Sch. II of the Provincial Small 
Cause Courts Act (IX of 1887), as it was not a suit 
for the possession of immoveable property or for 
recovery of an interest in such property. If the 
plaintiffs had alleged that the defendant had 
^wrongfully received” the plaintiff’s share of 
profits, then the suit would have fallen under cl. 
(31% Sch. II of the Act. Damodar Gopal Dik- 
SHIT V. CHISiTAMAN BaLKRISHHA KARVE 

I, L, R. 17 Bom. 42 

Provincial Small 

Cause Courts Act (IX of 1887), Sch. 11, Arts. 13 and 
31^-Small Cause Court Suit — Suit for money had 
and received — Second appeal — Civil Procedure 

Code, s . 586. Under a decree passed upon an 
ard t certain market was partitioned between 
the plaintiff and the defendant. In the plaintiff’s 
share was a temple. The plaintiff, alleging that 
according to the award and the decree thereon the 
duties and weighment charges, collected in the 
market were allotted for payment of the expenses 


SMALL CAUSE COURT, MOFUSSIL 

— contd . 

2. JURISDICTION — contd. 

have been collected by the defendant in his share 
of the market. The suit was instituted in the 
Court of a Munsif. Held, (i) that the suit was a 
suit of the nature cognizable by a Court of Small 
Causes, and (ii) that the fact that the suit was 
instituted in the Court of a Munsif and not in a 
Court of Small Causes would not render the provi- 
sions of s, 586 of the Code of Civil Procedure in- 
applicable. Kalian Bayed v. Kalian Narer, I . L. 
B. 9 Bom. 259 , followed. Dyebukee Nundun Sen 
v. Mudhoo Goopta, I. L. B. 1 Cafo. 123, dissented 
from. Mahadeo v. Btjdhai Ram (1904) 

I. Is. R. 26 AIL 358 

222. — Provincial Small 

Cause Courts Act (IX of 1887), Sch. II, Art. 31 
Jurisdiction of Small Cause Courts — Suit to re- 
cover an ascertained sum as profits of land — Second 
appeal— High Court — Practice. The plaintiff sued 
to recover three specific sums of money amounting 
to R 447-11-0, being her share of the revenues and 
profits of three sets of lands, alleging in her plaint 
that the money had been wrongly received by the 
defendant. Held, that the suit was one cogniz- 
able by a Court of Small Causes ; and that, there- 
fore, no second appeal lay. Girjabai v. Raghtt- 
HATH (1905) . . . I. Xi. R. 30 Bom,. 147 

223. Money illegally exacted— 

Suit for money illegally exacted from plaintiff — 
MamlaidaPs order — Bom. Act V of 1879 , s. 87* 
A suit for an amount less than R500, which the 
plaintiff .alleged to have been illegally exacted from 
him by the defendant as rent, under a Mamlatdar’s 
order, held to be cognizable by a Court of Small 
Causes, and not by a Subordinate Civil Court. 
Ganesh Hathi v. Mehta Vyankatram Harjivah 

I. X,. R. 8 Bom, 188 

224. . Suit to recover 

illegal exaction of rent A suit to recover an illegal 
exaction of rent will not lie in the * Small Cause 
Court. Surbo Chtjhder Doss v. Woomahenl 
Roy 11 W. R.412 
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SMAXJj CAUSE COURT, MOFUSSXB 

— contd . 

2. JURISDICTION — contd. 
jurisdiction in the case of a claim for money due 
under a bond for less than R5Q0, where the property 
pledged under the bond is made liable. Tripoora 
SOONDEREE V. KOYLASH ChUNDER BoSE 

15 W. E. 205 

228. • Suit to enforce 

contract fledging moveable property. Plaintiff sued 
for recovery of a sum of money lent upon the pledge 
of personal property, and asked that the moveable 
property pledged might be declared liable. Held , 
that a Small Cause Court had jurisdiction to enter- 
tain a suit to enforce a contract pledging moveable 
property. Appavu Pillai v. Sebraya Meppen 

2 Mad. 474 

229. . - Suit on bond 

hypothecating land. In a suit for money due on a 
bond in which the payment is secured by mortgage 
of immoveable property, the Judge of a Small 
Cause Court is competent to try whether any debt 
is due upon the bond or not ; but he cannot declare 
whether or not the particular land mentioned in the 
bond is charged for the payment of the debt, nor 
can he attach the land in execution of the decree. 
Ram Shewek Sahoo v. Fetto Roy 

12 W. E. 184 

Webb v. Rinchiden « .14 W. R. 214 

230. Suit to recover 

money on bond and to declare lien on property mort- 
gaged by bond . A suit, the object of which is not 
only the recovery of money due uj>on a bond, but 
also a declaration of the plaintiff’s lien on the pro- 
perty mortgaged by the bond, is not cognizable 
by the Small Cause Court. Ram Narayan Me- 
kerjee v. Saroda Deex . 6 B. Ij. E. Ap. 39 

231. Suit for enforce- 

ment of hypothecation against moveable property — 
Act XI of 1865 ( Mofussil Small Cause Courts Act), 
s. 6. A suit was brought in a Small Cause Court to 
recover a sum of money from the defendants per- 
sonally, and by enforcement of hypothecation of 
certain cattle by their attachment and sale. The 
cattle were in the hands of other persons, who had 
purchased them at an auction-sale in execution of 
a decree against the original defendants, and who 
were added as defendants under s. 32 of the Civil 
Procedure Code, 1882. Held, that the suit was not 
cognizable by a Small Cause Court, inasmuch as it 
did not fall under the category of a “ suit for money 
due on a bond or other contract,” or of a 44 suit 
for personal property, or for the value of such pro- 
perty,” within the meaning of s. 6 of the Mofussil 
Small Cause Courts Act (XI of 1865). Bam Copal 
Shah v. Bam Gopal Shah, 9 W. B. 136, and Godha 
v. Naik Bam, I. L. R. 7 All. 132, referred to. Sxr- 
rajpal Singh v. Jairamgir I. Xj. B. 7 All. 855 

232. - — • — — : Suit for enforce- 

ment of hypothecation against moveable property— 
Act XI of 1865 , s. 6. A suit by the assignee of a 
registered mortgage-bond hypothecating certain 
crops to enforce the hypothecation is not a Small 


SMALL CAUSE COUET, MOFUSSIL 

— contd . 

2. JURISDICTION — contd. 

Cause Court suit within the meaning of s. 6 of Act 
XI of 1865, in which a second appeal would be 
barred by s. 586 of the Civil Procedure Code. Su- 
rajpal Singh v. Jairamgir, I. L. B. 7 All. 85. 
followed. Bam Gopal Shah v. Bam Gopal Shah, 
9 II. B. 136 , and Appavu Pillai v. Subraya Mup- 
pen, 2 Mad . 474, referred to. Kalka Prasad v. 
Chandan Singh 0 . I. Is . E. 10 All. 20 

233. Suit for order 

to enforce mortgage-decree against person and pro- 
perty of defendant. A suit to obtain an order from 
the Court that a decree upon a mortgage of a certain 
house should be enforced against the person and 
property oi the defendant, who had purchased the 
house at auction subject to the plaintiff’s mortgage, 
but had subsequently removed the materials of the 
same and so deprived the plaintiff of his lien there- 
on, not being a claim for debt, damages, or for the 
recovery of property, is not cognizable by a Court 
of Small Causes. Omer Kerim v. Lala Shewan 
Ball 4C.L.E. 291 

234. — ~ Mortgage of 

moveable property — Suit for redemption . Where 
moveable property has been pledged in a mortgage- 
bond as security for a loan, and the amount due on 
the mortgage is tendered but declined, the mort- 
gagor’s suit for possession will lie in the Small 
Cause Court. But if there has been tender and 
the suit is for possession after ascertainment of 
defendant’s lien on the property, the Small Cause 
Court has no jurisdiction in the matter. Bhubo- 
TARINEE GHOSANY V. JEGGERNATH TEWARY 

10 W. R. 58 

235. — — Moveable property — Act 

XI of 1865 , ss. 19 and 20 — Huts. Huts are not 
4 4 moveable property” within the 'meaning of Act 
XI of 1865. Raj Chunder Bose v. Dharma- 
chanbra Bose 

2 B. Ii. R. A, C. 77 : 8 B. Ij. E. 510 note 
10 W. E. 416 

Rohini Kant Ghose v. Mahabharat Nag. 

8 B. B. E. 514 note: IQ W. E. 258 

238. — : r — — — - Sale in execu- 

tion of decree of Small Cause Court— Right of pur- 
chaser. A hut is not 44 moveable property” within 
the meaning of 19 of Act XI of 1865. A Small 
Cause Court has no jurisdiction t-o sell a hut. A 
purchaser of a hut sold by a Small Cause Court in 
execution of a decree acquires no title to it. Nattu 
Miah v. Nandkani . 

8 B. L. E. F. B. 508 : 17 W. R. 309 

(Cmtra) Kasi Chandra Dett >. Jadenath 
Checkerbetty 

8 B. Xj. R. 512 note : 10 W. R 29 

237. Immoveable pro- 

perty — Act XI of 1865, s. 19 , Held, that, for the 
purposes of the Mofussil Small Cause Courts Act, 
standing timber is not “moveable’ 1 ’ property 
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; . ■ 243. — — — — . Thatch. . Suit 

to recover a thatch of a value less than R500 must 
be brought in the Small Cause Court. A thatch, 
especially- when severed from the house, is move- 
able property. Rajkumar Mookerjee v. Pran- 

NATH MOOKEIiJEE 

7 B. L. R. Ap. 41 : 15 W. R. 499 

244. - : Suit to recover 

hahita leviable on the crops of village lands. A 
suit to recover balnia leviable on the crops of 
village lands is not a suit for an interest in land, but 
for a share of produce severed from land, and is 
cognizable by ;• Mofussil Court of Small Causes. 
Naru Pira -a Naro Shidhesxivae 

1. 1 1 . R. 3 Bom B 


249. : ■ ' ; ; ' vV; T •; 

Recovery Act, 1865 • — Suit to recover moveable pro- 
’perty. A suit to recover moveable property at- 
tached under eolour of the Rent Recovery Act 
(Madras Act VIII of 1865) is cognizable by a Court 
of Small Causes constituted under Act XI of 1865. 
J) A Vt?3> REG : tTKGL^ ; ;f 


SMALL CAUSE COURT, MOFUSSIL 

— contd. 

2. JURISDICTION*— contd. 

Nasir Khan v. Karamat Khan, I. L. R. S All. 168, 
referred to. Umed Ram v. Daxjlat Ram 

I. L. R. 5 All 564 


2 SB. 


Sugar m ill — 


Moveable 'properly. A stone sugar-mill was held to 
be moveable or personal as distinguished from im- 
moveable property. HurmttnGAL Singh v. Athttl 
Singh . . . . 4MT.W.15 


239. 


Trees — Grow- 


ing crops— Moveable property. Trees and growing 
crops are not moveable property. To fail Ahmud 
v. Ranee Madhub Mooeerjee : 24 W. R. 394 


240. 


, Growing crops. 


Growing crops are 4 ‘immoveable property” and 
execution of a decree of a Small Cause Court 
cannot be had against them under s. 19 of Act XI 
of 1865. Gopal Chandra Biswas v. Ramjan 
Sirdar . . 5B.L.E. 194 : 13 W. R. 275 


Muhammad Sileman v. 


241. 


Satu valad Harji 

5 Bom. A. C. 90 

Suit for posses- 
sion of tree or delivery of produce-— Suit for definite 
quantity of produce of tree. A Small Cause Court 
cannot entertain a suit for the possession of a tree 
nor for the annual delivery of the produce, so long 
as the tree should be productive. Rut a suit for 
definite quantity of the produce of the tree, or 
the value thereof, may be entertained by a Small 
Cause Court if the value be within the prescribed 
limit. Shanti Lakshminaraasamma v. Vepa Ven- 
katramadas ... 3 Mad. 237 


Suit for fruit 


upon trees — Suit for compensation for the wrongful 
taking of fruit upon trees — Immoveable property. 
When the damage or demand does not exceed 
in amount or value the sum of five hundred rupees, 
a suit for the fruit upon trees, or damages in lieu 
thereof, is a suit cognizable in a Mofussil Court of 
Small Causes, the fruit upon trees not being im- 
moveable property, but being moveable property 
within the meaning of s. 6 of Act XT of 1865. 
Nasir Khan v. Karamat Khan. 

I. Hi. R. 3 AIL 168 


SMAXili CAUSE COURT, MOFUSSIL 

— contd. 

2. JURISDICTION — contd. 

245. Act XI of 1865, 

s. 6 — Suit by vatandar rnakars to recover “ ay a 57 
— Immoveable property, what is. A suit for baluta 
or ay a is a claim in respect of a hak belonging to, 
and forming the emoluments of, an hereditary office 
amongst Hindus, and one in respect of immove- 
able and not moveable or personal property. A 
Mofussil Small Cause Court has no jurisdiction 
to entertain a suit for such a claim. There is no 
difference in principle between the haks of here- 
ditary officiating mahars of a village and the haks 
appendent to the hereditary office of a village joshi, 
for the office of an hereditary priest of a temple 
and its emoluments. The haks of the former are 
not personal property. Appana v. Nagia. 

I. L. R. 6 Bom. 512 


246. 


Suit for share 


of hahwartanee allowance. A suit by an alleged 
sharer in a hakwartanee allowance to recover 
from the defendant, who received the whole of 
such allowance from Government, the plaintiff’s 
share in it, was held not to be a suit cognizable 
by a Court of Small Causes. Venkaji Lakshman 
Deshpande v. Yyamtjnabai . 7 Bom. A. C. 114 


247. 


Suit for mail- 


Jcana allowance. A suit for a malikana allowance 
concerns the proprietary right in land. A dispute 
concerning it may be regarded in the same light for 
the purposes of jurisdiction as a dispute concerning 
the proprietary right itself. A suit therefore of this 
special description is not one for a Small Cause 
Court. Mahomed Karamotoollah v. Abdool 
Majeed . . 1 3N. W. 205 ; Ed. 1873, 288 


• Act XI of 1865, 


s. 6. — Suit to recover price of buffaloes after sale. 
A obtained an ikrar from B by which B pledged 
to A certain buffaloes which B purchased with 
money borrowed from A. The ikrar also stipulated 
that B would not alienate his rights in the buffaloes 
till the sum borrowed was repaid. A obtained a 
decree against B for the amount of the loan and 
attached the buffaloes in execution. This attach- 
ment was set aside at the instance of C, who pur- 
chased the buffaloes from B after the date of the 
ikrar given by B to A. A sued C (making B a 
party) in the Small Cause Court, praying for the 
sale of the buffaloes pledged to him by B, or, in 
default of that, for the sum due to him. Held, 
that such a suit was not a suit within s. 6, Act XI 
of 1865, to recover personal property, or the value, 
of personal property, and was not cognizable by 
the Small Cause Court. Ram Gopal Shah v. Ram 
Gopal Shah . . . . 9 W. R. 136 
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253. Provincial 

Small Cause Courts Act (IX of 1887), Sch. II, Arts 
8 and 18 — Calcutta Municipal Consolidation Act 
(Beng. Act II of 1888), ss. 117 and 119 — Suit to 
recover occupier’s share of tax by the owner of a bus - 
tec. A suit- by the proprietor of bustee land for the 
recovery of Municipal taxes from the owner of a 
hut in the bustee is cognizable by the Provincial 
Small Cause Courts. Brojonath Mittra v. Gopi 
S hakr ani . . I. Xi. B, 23 Calc. 835 

254. Order of Civil Court— 

Suit to set aside miscellaneous order of Civil Court. 
A Small Cause Court has no jurisdiction to set 
aside a miscellaneous order passed by a Civil Court. 
Bunseedfur v. Kvdpey Lall. 

1 N. W. 112 : Ed. 1873, 198 

255. Partnership account— Suit 

for partnership account. A suit for an account of 
-a partnership is not cognizable by a Small Cause 
Court. Shubrut Chunder Kur v. Ram Shun- 
iiur Surmah . . .10 W. B, 214 

256. Act XI of 1865, 

,s. 6. Where defendant had been plaintiff’s ser- 
vant in charge of plaintiff’s shops, on the under- 
standing that he was to be remunerated by a small 
share of the profits in lieu of fixed wages, a suit to 
recover the balance after deduction of such re- 
muneration was held to be a suit on a demand 
^cognizable by a Small Cause Court, and not. for 


259. — — — . — — , Settlement of 

accounts — Promise to pay balance. The plaintiff 
and defendant, having carried on business in part- 
nership, settled their accounts and struck a bal- 
ance of R196, which the defendant agreed orally 
to pay in a month. The plaintiff now sued in a 
Small Cause Court for the amount, not asking 
for an account to be taken. Held, that the suit 
was maintainable. Marimuthu v. Samihatha 
Pillai . . . I. L. R. 21 Mad. 366 

260. Jurisdiction — 

Suit for balance due on a partnership account — Addi- 
tion of prayer fox dissolution of partnership — -Civil 
Procedure Code, s. 646 B. Where a plaint asked m 
effect for the recovery of a balance alleged to have 
been struck on the winding up of a partnership. 
Held, that the fact that a prayer for a declaration 
that the partnership had been dissolved was added 
did not oust the jurisdiction of a Court of Small 
Causes. Held, also, that when a reference is made 
to the High Court under s. 646B of the Code of 
Civil Procedure, the Court which makes it, should 
state its reasons for considering the opinion of the 
Subordinate Court, with respect to the nature of 
the suit to be erroneous. Chhotu v. Jawahir 
(1905) . . . I. L. B. 28 AIL 293 

261. Prisoners* Testimony Aet 

(XV of 1869) — Mofussil Small Cause Cowl 


SMALL CAUSE COUBT, MOFUSSIL 

— contd. 

2. JURISDICTION — contd. 

250. Municipal Commissioners 

— Act XI of 1865, s. 9 — Suit against Municipal 
Commissioners. S. 9, Act XI of 1865, is no bar to 
a suit against Municipal Commissioners being 
brought in a Court of Small Causes. Htjrish 
Chunder TxIlapattur v. O’Brien 

14 W. B. 248 

251. Municipal tax — Suit to re- 

cover Municipal tax. A suit to recover a Municipal 
tax is not cognizable by a Small Cause Court con- 
stituted under Act XI of 1865. Logan v. Ktjnji 

I. Ii. B. 9 Mad. 110 


252. 


Wrongful as- 


sessment of 'profession tax — Madras District Muni- 
cipalities Act (Mad. Act IV of 1884), ss. 49, 50 — 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, para. 1 — Order of a Local Government. 
The Municipality at Tuticorin demanded R50 
as profession tax from the South Indian Railway 
Company, which had already paid profession tax 
to the Municipality at Negapatam. The company 
complied with the demand under protest, and sued 
the Municipality for a refund of the amount paid on 
the Small Cause Side of the District Munsif’s 
Court. Held, that the Court had jurisdiction to 
hear and determine the suit ; ss. 49 and 50 of the 
Madras District Municipalities Act of 1884 and Sch. 
II, cl. 1, of the Provincial Small Cause Courts 
Act (IX of 18S7 ) are not applicable to such a suit. 
Tuticorin Municipality v. South Indian Rail- 
way Co. . . I. Ii. B. 13 Mad. 78 


SMALL CAUSE COURT, MOFUSSIL 

— contd. 

2. JURISDICTION — contd. 
balance of partnership account. Ram Kan a ye 
Shaha v. Bykuntnath Shaha . 15 W. B. 89 


257. 


Suit involving 


question of partnership account. A, B, and C, 
the joint owners of an estate, sued their tenant in 
the Munsif’s Court for rent ; the tenant defeated 
the suit by proving payment of the entire rent to 
B. A then brought a suit in the Small Cause 
Court against B for damages equal in amount to 
the one-third of rent due to him and the costs in- 
curred by him and awarded against him in the rent 
suit in the Munsif’s Court. B pleaded that he had 
expended the share of rent due to A for the benefits 
of the joint estate, and that A had collected the 
rents of other mehals belonging to the joint estate, 
and had not accounted for such rents. Held , that 
the suit, being one which involved questions of 
partnership account between the joint proprietors 
of an undivided estate, could not be entertained 
in a Court of Small Causes. Ramtonu Acharjee 
v. Pearymohun Acharjee 

I. It. B. 6 Calc. 551 : 7 C. It. B. 557 


258. 


Provincial 


Small Cause Courts Act (IX of 1887), Sch. II, Art. 
29 (c) — Suit by a retired partner for the consideration 
due on account of his retirement. A suit by a re- 
tired partner for money alleged to have been agreed 
to be paid to him by the continuing partners in 
consideration of his retirement is not a suit for 
balance of a partnership, and is not excluded from 
the jurisdiction of a Court of Small Causes. Fattji 
Lal v. Chang a Mal . I. L. B. 19 All. 513 


DIGEST OF CASES. 


SMALL CAUSE COURT, MOEUSSIL 
— contd . 

2. JURISDICTION — contd. 

Judge of — ■ Defendant in custody . A Judge of a 
Small Cause Court in tlie Mofussil could direct the 
jailor to bring up before the Court, at the hearing 
of the suit, a defendant committed to custody, 
under s. 78 of Act VIII of 1859, without having 
recourse to the procedure under Act XV of 1869. 

KlLARAM MAJI V. NARAYAN DaS ^ 

5 B. L. B. 215 : 13 W. B. 278 

262. Purchase-money—- UW Pro- 
cedure Code , 315— Suit to recover purchase- 

money — Suit by purchaser at Court sale when debtor 
had no saleable interest. A suit brought, under s. 
315 of the Code of Civil Procedure, by a purchaser 
at an execution-sale to recover the purchase-money 
when it is found that the judgment-debtor had no 
saleable interest in the property which purported 
to be sold, is not a suit of a nature cognizable 
by a Small Cause Court constituted under Act 
XI of 1865. Pac-hayappan v. Narayana 

I. L. R. 11 Mad. 268 

268. Provincial Small 

Cause Courts Act (IX of 1887), Sch . II , Art. 11— 
Suit to recover purchase-money by purchaser ejected 
from h possession of his purchase by a third person. 
Where a plaintiff brought a suit in the Small Cause 
Court to recover from the defendant the purchase - 
money which he had paid for a piece of land, but 
from, which, however, he had been ejected by order 
of a Civil Court at the instance of a third person, 
it was held that the exception to Art. 11 of the 
second Schedule to the Provincial Small Cause 
Courts Act (IX of 1887) was no bar to the main- 
tainability of the plaintiff’s suit, although, as a 
defence to the action, it may be necessary for the 
defendant to show that he had a good title. Gool 
Khan v. Tetar Goal a . . 4C. W, IV. 63 

284. — - Receiver — Power to appoint 

receiver — Attachment and sale of bond — Civil Pro- 
cedure. Code, 1877 , s. 268. A Court of Small Causes 
cannot appoint a receiver. Ronds, therefore, on 
which recovery will be time -barred before the date 
on which a sale can legally be made, which, by s. 
268 of Civil Procedure Code, 1877, is six months 
from the date of the attachment, cannot be made 
available for satisfaction of the judgment-credit- 
or’s debt. Nursing das Rughunathdas v. Tulsi- 
RAM BIN DOTJLATRAM . I. Ij. R. 2 B0332. 558 

265. Registration Act — Suit on 

bond under s. 52, Registration Act , 1864. The 
Court which had jurisdiction in a proceeding to 
enforce payment under the provisions of the Regis- 
tration Act, XVI of 1864, of a registered bond was 
the Court in which a suit for the amount claimed 
was maintainable. A Small Cause Court therefore 
had jurisdiction in an application under that sec- 
tion on a bond on which not more than R500 was 
due at the time of the application. Keshas Lal 
Mister v. Mas a buy Mujstjux 

4 W. B. 8. C„ 0. Ref. II 


I SMALL CAUSE COURT, MOEUSSIL 

— contd. 

2, JURISDICTION — contd. 

Sreemunt Sen v. Gorai Gazee 

18 W. B. 199 

which was a suit under s. 5.3 of Act XX of 1866. 

266. _____ Bond registered 

under Act XX of 1866, s. 53. A suit upon a bond 
specially registered under the provisions of s. 50 
of Act XX of 1866 for an amount less than R503 
is cognizable by a Mofussil Court of Small Causes 
and under s. 586 of the Code of Civil Procedure, 
1877, no second appeal lies to the High Court 
against an order passed on an application for exe- 
cution of a decree made in such a suit. Bullgv 
Bhuttacharjee v. Baburam Ohattopadhya 

I. R. R. 11 Gale. 169 

267. - Rent — Suit for money for per- 

mission to tap dale-trees. Suit for money for which 
plaintiff agreed to let defendant tap certain 
date -trees and appropriate the produce for a single 
season : — Held, that such a suit was not one for rent, 
but for the breach of a contract in respect of which 
a Small Cause Court has jurisdiction. Deb Nath 
Ghose v. Pachoo Moll ah 6 W. R. Civ. Ref. 8 

268. Suit by land- 

holder against purchaser of produce of tenant's land 
for rent — Damages. B, who held a decree for 
money against G, a cultivator, brought to sale in 
execution of his decree the produce of certain land 
occupied by G, and such produce was purchased by 
S. The landholder, to whom G owed rent for the 
land, sued G and 8 for the amount of the rent, on 
the ground that under s. 56 of the N.-W. P. Bent 
Act the produce of the land was hypothecated for 
the rent. Held, that the defendants could only be 
held responsible ex delicto, and the suit was there- 
fore one for damages, and the amount claimed 
being under R500, one cognizable in a Court of 
Small Causes. Shibba v. Htjlasi • 

I. Xi. B. 5, All. 518' 

269. Suit for rent 

under agreement — Failure to prove agreement. In a 
suit for rent of a holding which the plaintiff alleged 
to be included within certain homestead land 
which he owned in virtue of a sale-certificate in 
execution of a decree, the defendant urged that the 
said holding was expressly excluded from the cer- 
tificate. The plaintiff contended further that 
the defendant had agreed to pay him rent for the- 
land in dispute. Held , that the material issue was 
as to the alleged agreement, and that, if the plaint- 
iff failed to prove it, the issue would be as to 
whether the land belonged to him or to the defend- 
ant, and would require to be settled in the Civil 
Court. Khudeeram Biswas v. Koral Rudonee 
Dossee . . . . 21 W. R. 379 

270. 

under-tenant — Assignment of rent — Set-off. The 
plaintiff held an under -tenure within a jote-jumma 
held by B within D’a zamindari and under an assign- 
ment from B paid to the zamindar D a sum" of 
money as rent due by B to D. Ultimately D, ignor- 
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273. - — 1- Arrears of rent 

of homestead, or bastu land , suit for — Provincial 
Small Cause Courts Act (IX of 1877), Sch . 11, els. 
7 and 8. A Mofussil Small Cause Court has no 
jurisdiction to entertain a suit for arrears of rent 
of homestead or bastu land under the provisions 
of the Provincial Small Cause Courts Act (IS of 
1887). Uma Chuuk- Mahdal v. Bijari Bewah 

I. Xu R. 15 Bom. 174 

274. — — Suit for sums 

stipulated to be paid for use of private path. A suit 
upon the contract for the paymnet of a stipulated 
sum per[ mensem to the owner for the leave granted 
by him to the defendants to use a path across his 
land is cognizable by the Small Cause Court. 
Wooma Persad Shaw v. Shumsheb Sirdar 

4 W. B. S. C. C. Bef. 10 

275. —Suit on instal- 

ment-bond for nuzzur or salami. Plaintiff sued in 
a Small Cause Court on an instalment bond for 
R81. The bond had been executed for nuzzur 
or salami contemporaneously with the execution 
of a pottah and kabuliat, by which the defendants 
agreed to pay the plaintiff R335 a year for two 
years, as rent for certain land. The pottah and 


Courts. Joy Kishore Chowdhrain v. Nubee 
Buksh . . . . 17 W. B. 178 

279. — — — • Suit for rent of 

land used for building purposes. A suit for the rent 
of land used for building purposes is not cognizable 
in a Mufussil Court of Small Causes. Peases 
Bewah v. Nokoor Kurmokar . 19 WVR. 308 

Gokhul Chund Chatterjee v. Mosahroo 
Kakdoo . . ... 21 WVR. 5 

280. — — - Suit on instal- 

ment-bond for arrears of rent A suit upon an in- 
stalment-bond given for arrears of rent is cogniz- 
able in a Small Cause Court. Also a suit by a 
judgment-debtor to recover money paid by him 
to be applied in satisfaction of a decree under Act 
X of 1859, but not so applied by the decree-holder. 
Shutt Churn Ghosal v. Mahomed Ally. Ta- 

RINEE ChUHN- ROY V. GOPAL K.ISTO ROY 

2 W. B. B. C. C. Bef. 5 

281. — — Suit on docu- 

ment given for arrears of rent— Act XI of 1865, s. 6. 
A suit to recover arrears of rent on a tahood kist- 
bundi, under which defendant had been appointed 
a tahsildar to collect rents, having been filed before 


SMAXX CAUSE COURT, MORUSSIX 
— contd . 

2. JURISDICTION — contd. 
ing such payment, recovered the rent from B by a 
separate suit in which no plea of payment was 
raised, and the latter again recovered his due from 
plaintiff by a separate suit. Held, that an action 
was not maintainable in the Small Cause Court 
against the zamindar defendant D. Held, that, in 
the absence of any authority from B to plaintiff 
to set-off his payment to D against the rent due to 
B, the Collector had no jurisdiction to try whether 
B owed the plaintiff a sum equal to the rent, and 
that the Judge of the Small Cause Court was com- 
petent to try whether the plaintiff did pay money 
for the use of B at B's request, and, if so, to give 
plaintiff a decree for the same. Deanut Mundul 
v. Bussunt Moyee Dossia . 12 W. R. 190 


271. 


Suit for use of 


land — Damages — Bent. Suit for rent or hire of 
land which defendant used and caused to be used 
for passing and repassing to and from his steamer : 
— Held, that, if there was no express hiring, the 
defendant ought to be sued for damages for tres- 
passing upon the plaintiff’s land ; that if he agreed 
to pay for the use of a way across the land, it 
would not be rent, and that in either case the Small 
Cause Court was competent to entertain the suit. 
Brice v. Toogood . 5 W. B. S. C. C. Bef. 18 


272. 


. Suit for rent of 


land with buildings. In a suit for rent of land, 
where the principal subject of the entire occupation 
is bastu land, the residue (if any) of the holding 
being merely subordinate, the Small Cause Court 
has jurisdiction. But when the principal subject 
is agricultural land, the building or buildings being 
mere accessories thereto, the Small Cause Court 
will not have jurisdiction. Ghundessuree v. 
Gheenath Pandey . . . 24W.R. 152 


r SMAXX CAUSE COURT, MOEUSSXX 

— contd. 

2. JURISDICTION — contd. 
kabuliat had not been registered. A previous 
suit brought by the plaintiff, under Act X of 1859, 
had been therefore dismissed, and no oral evidence 
was admitted to prove the terms of the pottah and 
kabuliat. Held, that the suit on the bond was pro- 
perly cognizable by the Small Cause Court as a 
simple debt due under the bond. It was clearly 
not for rent, nor was it an abwab or illegal cess ; 
whether it was nuzzur or salami was immaterial. 
Dinanath Mookerjee v. Debnath Mullick 

5 B. X. B. Ap. 1 : 13 W. B. 307 


278. 


Suit for rent. 


and a sum as penalty for non-payyneni. Where a 
party sued for R17-S as rent, and a like sum as 
penalty £for non-payment thereof, it was held that 
he was in fact suing for a penalty equal to double 
the amount due, and that a Small Cause Court was 
competent to entertain the suit. Hingun Sow- 
dag ur v. Boistum Churn Ojah 

6 W. B. Civ. Bef. 5 

277, Suit for ar- 

rears of rent and assessment of rate. A suit for ar- 
rears of rent of land for which no rent has ever been 
paid, where the plaintiff also asks for assessment of 
the rate of rent, is not cognizable by a Small Cause 
Court. Gopee Nath Ghose v. Kedah Nath 
Chuckeebutty. Kedar Nath Chuckerbutty v. 
Gopee Nath Ghose . . 23 W, B. 426 
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SMALL CAUSE COURT, MOFUSSIL 

— contd . 

2. JURISDICTION — contd. 

thing more than a decree declaring him to be the 
■owner of the house ; but this did not necessarily 
import a right to immediate possession, nor could 
the plaintiff be allowed to deprive from it all the 
benefits which he might derive from, a decree in 
ejectment. Kalidas v. Vallabhdas 

I. I*. R. 6 Bom. 79 

289. — Suit for the 

recovery of damages for the use and occupation of 
land . A suit for the recovery of damages for the 
use and occupation of land is within the jurisdic- 
tion of the Mofussil Small Cause Courts. 
Makhan Lall Datta v. Goribullah Sardar 

I. h. R. 17 Calc. 541 

Kali Krishna Tagore v . Izzatannissa Khatun 

I. L. R. 24 Calc. 557 

290. Provincial 

Small Cause Courts Act (IX of 2887), Sch. II, Art 
7 — Suit for damagas for use and occupation of land . 
A suit for damages for use and occupation of land 
is cognizable by a Court of Small Causes. Vira 
Pillai v . Rangasami Rillai 

I. Is. R. 22 Mad. 149 

291. — Suit for jodi — 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II , Art. 13. A suit for arrears of jodi rent on 
favourable terms is maintainable as a small cause 
suit under Provincial Small Cause Courts Act, 
1887. Venkatagiri Rajah v. Venkat Rah 

I. Is. R. 21 Mad. 243 

292. . Provincial 

Small Cause Courts Act (IX of 1887), s. 15 and Sch. 
II, Art. 8 — Suits for rent other than house-rent — 
4( Suits of the nature cognizable in Courts of Small 
Causes ” — Second Appeal — Civil Procedure Code 
(Act XIV of 1882), s. 586. A suit for the recovery 
of rent other than house-rent does not become a 
.suit of the nature cognizable in Courts of Small 
Causes within the meaning of s. 586 of the Code of 
Civil Procedure because a Judge of a Court of Small 
Causes has been invested by the Local Government 
with authority to exercise jurisdiction with 
respect thereto under s. 15 and Sch. II Art. 8, of the 
Provincial Small Cause Courts Act, 1887. A se- 
cond appeal will lie in such a suit though the 
amount of value of the subject-matter of the 
original suit does not exceed R500. Vedachala 
Muddali v. Ramasami Raja 

I. X,. R. 22 Mad. 229 

(Contra) Sound aram Ayyar v. Sennia Naickan 

1. 1*. R. 23 Mad. 547 

decided by a Full Bench and overruling the above 
case. 

293. Suit by tenant 

for excess payment of rent — Civil Procedure Code 
(Act XIV of 1882), s. 586 — Landlord and tenant — 
Bengal Tenancy Act (VIII of 1885), s.144. A 
suit between landlord and tenant of the recovery 
,by the tenant of excess payments taken by the 


SMALL CAUSE COURT, MOFUSSIL 

— contd . 

2. JURISDICTION — contd. 
landlord in respect of the rent of the holding, and 
not exceeding R50G, is a suit cognizable by the 
Small Cause Court, and under s. 568 of the Civil 
Procedure Code no second appeal lies. There is 
nothing in s. 144 of the Bengal Tenancy Act to 
override the provisions of s. 568 of the Civil Pro- 
cedure Code, as it determines only the venue and 
has no bearing upon the nature of the suit. Rango 
Roy alias Rung Lal Roy v. Holloway 

I. L. R. 26 Calc. 842 
4 C. W. TS. 95 

294. Suit by a land- 

lord against a tenant for a certain sum payable by 
him out of the rent to a third person by assignment — 
Whether such a suit is one for rent or for damages. 
Held (by the Full Bench), that a suit by a landlord 
against a tenant for a certain sum of money pay- 
able by him out of the rent to a third person under 
assignment is one for rent and not for damages. 
Rutnessur Biswas v. Hurish Chunder Bose, 2. L. 
R. 11 Calc. 221, referred to. Mohdbut Ali v. 
Mahomed Faizullah, 2 C. W. N. 455, approved of. 
Basanta Kumari Debya v . Ashutosh Chucker- 
butty . . . I. Tj. R. 27 Calc. 67 

4 C. W. NT. 3 

295. Suit for rent 

in hind or its money value — Suit for rent — Provincial 
Small Cause Courts Act (IX of 1887), Sch. 11, Art. 
35 — Bengal Tenancy Act (VIII of 1885), s. 3, cl. 
5. A suit for produce rent or its money value 
is a suit for rent under the Bengal Tenancy Act, 
and not a suit for damages for breach of contract ; 
such a suit is therefore not cognizable by a Pro- 
vincial Small Cause Court. Tajuddin Khan v. 
Ram Parshad Bhagat, I. L. R. 1 All. 217, followed. 
Lachman Parshad v. Hoolas Mahton, 2 B. L. R. 
Ap. 27 : 11 W. R. 151 ; Mullich Amanut Ali v. 
Okloo Pasi, 25 W. R. 130 ; and Jumna Doss v. 
Gausee Meah, 21 W. R. 124, referred to. Shoma 
Mehta v. Rajani Biswas . 1 C. W. NT. 55 

296. r — Landlord and 

tenant— -Suit for rent by an assignee of landlord 
whether suit for rent or money— -Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, Art. 8. 
K and U owned in equal share some lands apper- 
taining to a talukh ; in execution of a decree, K’s 
share in ali the lands and TPs share in some of the 
lands were sold and purchased by one B, who in 
Assar 1301 sold to the plaintiffs half of the land 
and the whole of the rent ; plaintiffs again sold ^ to 
the pro forma defendants half of the lands which 
they had purchased and also half of the arrears for 
1300. Plaintiffs brought a suit for recovery of 
the whole rent of 1300, the persons to whom they 
had sold a portion of those arrears being mad© pro 
fonnd defendants. The claim was not exceeding 

• R500 in value. Held, that the suit brought by the 
assignee against the tenant is a suit to recover the 
rent within the meaning of Art. 8 of Sch. II of the 
Provincial Small Cause Courts Act. That the money 
was due as rent a fe the time of the assignment 
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Cause Courts Act (IX of 1887), Sch . 11 , Art 31 — 
Suit for rent A suit by a divided co -parcener 
to recover his share of rent from a tenant, and, if 
he should not be liable, from the other co-parcener 
in -whose sole name the lease was executed by the 
tenant, is substantially a suit for rent and is not 
as against the co-parcener 44 a suit for the profits 
of immoveable property belonging to plaintiff, 
which have been wrongfully received by defendant*’ 
within the meaning of Art. 31 of the second Sche- 
dule of the Provincial Small Cause Courts Act. 
Srinivasa Raghava Ayyangar v. Pichaikaran 
(1905) , . . I. X. R. 29 Mad. 184 

300. : Sale-proceeds — Suit for re- 

fund of 1 moneys paid under order of Court A suit 
: tp recover a refund of moneys paid under an order 
of Court is not cognizable by a Court of Small 
Causes. Grish Chttnder Mdndijl v. Doorga 
. Boss. . . . X X. E, 5 Calc. 494 

: '. 801 . — Act XI of 1865 

— Civil Procedure Code , 1882 , s. 295 — Suit for re- 
fund of assets paid in execution of decree. A suit 
under s. 295. of the Code of Civil Procedure to com- 
pel refund of assets paid in execution of a decree 


( 11837 ) 

SMAXX CAUSE COURT, MOEUSSIX 

— conld L 

2. JURISDICTION — contd, 

and the assignment did not deprive it of that 
character, so far, at all events, as the tenant was 
concerned. Sama Soonduree JDossee v. Brindabun 
Chunder Mozoomdar , Marsh. 199; Lull Mohun 
Singh v, Troyluckonath Chose, 14 W. R. 456 ; 
and Retdoy Monee v. Sihbold , 15 IP. R. 344, fol- 
lowed. Lalla Bhugwan Sahoy v. Sungessur Chow - 
dhry, 19 TP. R. 411, distinguished. Mtthsar v. 
Lokhath Boy . . . • 4 C. W. IN. 10 


Kalamaree v . Kailash 

. 4 C. W. N. 605 

Provincial 


Mohendra Nath 
Chandra Dog ba 

298. 

Small Cause Courts Act (IX of 1887), s. 15, Sch. 11, 
cl. S. — Suit for rent, with cross-demand for value of 
improvements — Jurisdiction of Small Cause Court. 
Plaintiffs sued to recover arrears of rent due by 
defendants, and also prayed that the value of im- 
provements due to the defendants might be made 
liable for the claim : Held, that the suit was one 
for rent, and triable by a Court of Small Causes. 
Kardnakara Kuritb v. Muniperanan . (1901) 

I. L. B. 24 Mad. 356 

299. . — — ■ — — Provincial Small 


SMALX CAUSE COURT, MO BUS SIX 

— contd, ■ 

2. JURISDICTION — contd. 

to a person not entitled thereto is cognizable 
by a Court of Small Causes constituted under Act 
XI of 1865. Shahi Ram v. Shib Lai, 1. L. R. 7 
All. 378, dissented from. Harihara v. Subra- 
manya . . . X. L. B. 9 Mad. 250 


302. 


Second appeal 
A suit by one 


Suit by an as- 


signee of arrears of rent after they fall due, whether 
cognizable by the Smal ICause Court — Bengal Ten- 
ancy Act (VIII of 1885), s. 3, sub-s. 5— Provin- 
cial Small Cause Courts Act, Sch. 11, Art. 8. Held, 
by the Pull Bench (Banerjee, J., dissenting), that 
a suit brought by an assignee of arrears of rent, after 
they fell due, for the recovery of the amount due, 
is a suit for rent, and therefore excepted from the 
cognizance of the Court of Small Causes. Srish 
Chunder Bose v. Nachxm Kazi 

I. X. B. 27 Calc. 827 
4 C. yr. NT. 357 


— Sale-proceeds , suit for share of. 
decree-holder against another for the money re- 
ceived by the latter on a division between them 
of the proceed of an execution-sale as his share 
of such proceeds under the order of the Court exe- 
cuting the decrees, is a suit of the nature cogniz- 
able in a Court of Small Causes, and consequently 
where the amount of such money does not exceed 
five hundred rupees, no second appeal lies in such 
suit. Mata Prasad v. Gauri 

I. X. B. 8 All. 59 


303. 


. Civil Procedure 


Code , 1882, s. 295— Suit for refund of proceeds of 
execution-sale. S and L held mortgage-bonds exe- 
cuted in their favour by the same person. S's 
bond was dated the 16th June 1882, and was re- 
gistered, the registration being compulsory, IJs 
bond was of prior date, the 30th December 1880, 
and was not registered, the registration being op- 
tional. Both instituted suits on their bonds against 
the obligor, and obtained decrees for sale of the 
property, the decrees being passed on the same 
day. The property was attached in execution 
of both decrees on the 14th August 1882. The 
sale-proceeds were divided by the Court executing 
the decrees equally between the parties by an order 
dated the 1st May 18S3, notwithstanding that S 
claimed the whole on the ground that he was an 
encumbrancer under a decree passed on a register- 
ed instrument, and therefore entitled to priority. 
S, being dissatisfied with this order, brought a suit 
to recover from L the moiety of the sale-proceeds 
paid to him. Held, that the suit, being one to com- 
pel the defendant to refund assets of an execution - 
sale which he was not entitled to receive, and to 
set aside the order of the Court executing the de- 
cree, which directed the payment of the assets to 
him, was expressly allowed to be brought under the 
provisions of the penultimate paragraph of s. 295 
of the Civil Procedure Code, and could not be re- 
garded as a suit of the nature cognizable in a Court 
of Small Causes. Shahi Bam v. Shib Lal 

I. X. B. 7 All. 378 

Suit for money 
paid for property sold where judgment-debtors had 
no interest — Provincial Small Cause Courts Act 
(IX of 1887), s. 15. Held , that a suit to recover 
from a decree-holder money paid as the price of 
property sold in execution of a decree as the pro- 
perty of the judgment-debtors, on the ground that 
the judgment-debtors had no saleable interest 
in the property, is a suit of the nature cognizable 
in Courts of Small Causes within the meaning of s. 
586 of the Code of Civil Procedure. Makunb Bam 
v. Bodh Kishen . . I. X B. 20 All, 80 
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— contd. 

2. JURISDICTION — contd. 

Neither Art. 2 nor Art. 35, cl. (j), Seh. II of Act 
IX of 1887 excludes such a suit from the cogni- 
zance of the Small Cause Courts. Peas anna 
Kumar Khan v. Uma Charan Hazra 

1 C. W. 1$, 14 0 

305. — — Proceeds of 

immoveable property — Jurisdiction — Act XI of 1865, 
s. 6 — Money had and received — Sale of tenure— 
Co-sharers. The plaintiff and the defendant were 
co-owners of a certain talukh. The zamindar 
brought a suit for arrears of rent of the taluk, 
against the defendant, obtained a decree, and in 
execution of that decree sold the tenure. The pro- 
ceeds of the sale, after satisfying the zamindar’ s 
decree, were taken by the defendant, and the plaint- 
iff instituted the present suit to recover an 8-anna 
share thereof. Held , that such a suit was not cog- 
nizable by a Small Cause Court. Mata Prasad v. 
Gauri, I. L. P. 3 All. 59, dissented from. Ram 
Coomae Sen v. Ram Comul Sen 

I. L. R. 10 Calc. 388 

306. Salvage — Suit for salvage — 

Abandonment of property saved. A suit for salvage, 
even when the saved property has been abandon- 
ed by those in charge of it, is not cognizable by a 
Court of Small Causes. Kishore Singh v. Gun- 
nesh Mookerjee ♦ . . 8 W. R. 252 

307. Tax — Suit for amount of 

trade impost - — Suit for rent. A Court of Small 
■Causes has no jurisdiction to entertain a suit to 
recover the amount of a trade impost alleged to 
be leviable from the defendant in common with 
.all other persons carrying on the trade of weaving 
within a particular district. Such a suit cannot 
be considered as a claim for rent. Jaghirdar of 
Aenee v. Periyanna Mudely . 5 Mad. 317 

308. — — Title, question of — Provin- 
cial Small Cause Courts Act (IX of 1887), s. 23 
—Claim to possession of land when title to land 
disputed — Second appeal — Civil Procedure Code 
(Act XIV of 1882), s. 586— Practice. The plaintiff 
•sued to recover R75 as the utpan (income) of 
certain lands. In his defence the defendant raised 
the question of the title to the land- The plaintiff 
obtained a decree, which was confirmed in appeal. 
Held, that the suit, although raising the question 
-of- title, was a suit cognizable by a Small Cause 
Court, and that therefore under s. 586 of the Civil 
Procedure Code (Act XIV of 1882), no second 
appeal lay. Vinayak Gangadhae Bhat v. 
Krishnarao Sakharam Adhirari (1901) 

I. U. R. 25 Bom. 625 

309. Provincial Small 

‘ Cause Courts Act (IX of 1887), s. 23 — Question of 
title— Peturn of plaint — Jurisdiction of Civil Court — 
Declaration of title — Civil Procedure Code ( Act XIV 
. of 1882), s. 586 — Appeal. Where a plaint, having 
been returned by the Small Cause Court under 
s. 23 of the Provincial Small Cause Courts Act, was 
-presented to the Munsif’s Court, together with a 


SMALL CAUSE COURT, MOFUSSIB 
—contd. 

2. JURISDICTION — contd. 
petition asking the Court to come to a decision on 
the question of title, but there was no prayer for 
declaration of title to the land, nor did the plaint- 
iff offer to pay any further court-fee : — Held, that 
the question of title could not be decided finally 
in such a suit, and that the lower Appellate Court 
had no jurisdiction to make a declaratory decree for 
title. Held, also, that a second appeal was pre- 
cluded by s. 586, Civil Procedure Code. Kali 
Krishna Tagore v. Izzatunnissa Khaiun , I. L. P. 24 
Calc. 557, followed. Rash Behari Pal Chow- 
dhry v . Sridhar Belal (1902) 6 C. W. NT. 687 

310. Title, question of— Denial 

of title of plaintiff by defendant. Where the cause 
of suit, as stated by the plaintiff, appears to be 
within the cognizance of a Court of Small Causes, 
the mere denial by the defendant of the plaintiff’s 
right of title is not sufficient to oust the jurisdic- 
tion of the Court. If it reasonably appears to the 
Judge that a bond fide question of right, which is 
not within his jurisdiction to decide, is fairly raised 
in the suit, his jurisdiction ceases. Ammallu Am- 
mal v . Subhu Vadiyar . . 2 Mad. 184 

311. — — Question inci- 

dentally arising. If a bond fide question of title 
arises incidentally in a Small Cause Court suit, , the 
Court should determine it. Alagirisami Naikee 
v . Innasi Udayan . I. Xi. R. 3 Mad. 127 

312. PigM to cut 

trees. A Court of Small Causes may try incidental 
questions of title which are indispensable to the 
decision of the claim before it, — e.g., a right to 
land on which depends a party’s right to cut trees. 
Radha Churn Gangooly v. Gudadhur Bahadoor 

15 W . R. 106 

313. * — Suit for pro- 

duce of land. If the right of the plaintiff be a ques- 
tion raised in a suit brought in a Court of Small 
Causes for recovery of value of produce, it is quite 
open to the Judge of the Court of Small Causes to 
try it and determine it incidentally to the main 
question in the suit, — the right to the produce 
claimed. Darma Ayyan v. Rajapa Ayyan 

I. L. R. 2 Mad. 181 

314. — — - — Suit for damages 

for loss of produce. The jurisdiction of a Small 
Cause Court is not ousted in a suit for damages for 
carrying away the produce of certain land when the 
defendant sets up title to the land in answer to the 
claim. Per Turner, C. J .- — When a suit is brought 
in a form in which it is cognizable by a Small Cause 
Court under Act XI of 1865, the Court cannot 
decline jurisdiction if it appears that incidentally 
a question of title is raised which it has not juris- 
diction to determine for any other purpose than 
the decision of the suit before it. Under such 
circumstances, the Court may, however, properly 
grant a reasonable adjournment that the ques- 
tion may he litigated and determined by the pro- 
per tribunal. Manappa Mudalx v. McCarthy 

I. Is . R. 3 Mad, 192 
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SMAIiXi CAUSE COBBT, MOFUSSIXi 

— contd. 

2. JURISDICTION — contd. 

315. — Act XLII of 

I860. Plaintiff sued defendant in the Small Cause 
Court for damages for having cut down and re- 
moved trees from plaintiff’s land. Defendant 
pleaded that he was entitled to do so under his 
pottah. Held, the Court had jurisdiction to try the 
question of the genuineness of the pottah. Raghu 
Ram Biswas v. Ram Chandra Dobay 

B. L. B. Sup. Vol. 34 : W. B. B. B. 127 

Shumbhoo Chowdhry v. Combs. 2 W. B. 179 

Bam Jeebun Koyee v. Shahazadee Begum 

9 W. B. 330 

Sunkur Lall Pattuck v. Gyawal Ram Kalee 
Dhamin 18 W. B. 104 

But see Inayat Khan v. Rahmat Bibi 

I. L. B. 2 All. 97 

and Pachoo Raree v . Gooroo Churn Dass 

15 W. B. 556 

316. Question of 

amount due on bond mortgaging land. Where an 
ijara constituted a mortgage of the rents as a secu- 
rity for an amount due on a bond, with a stipula- 
tion that the balance after paying the jumma pay- 
able by the mortgagor should be applied by the 
mortgagee in payment of the bond : — Held, that 
the Small Cause Court had jurisdiction to try what 
amount was due on the bond, and also to try the 
question of payment by means of the rent assigned. 
Mohima Chundeb Mookerjee v. Ram Churn 
Roy . . . 0 W. B. Civ. Bef. 16 

317. Suit for arrears 

of mdUhana allowance — Act XI of I860, s. 6. A 
sold a share in immoveable property to M by a 
registered deed of sale, which contained the follow- 
ing provision: “The said vendee is at liberty 
either to retain possession himself or to sell it to 
somej one else, and he is to pay R25 of the Queen’s 
coin to me annually (as malikana) which he had 
agreed to pay.” M mortgaged the property to 
B, who obtained possession ; and, after the mort- 
gage, the annual payments provided for by the 
deed of sale ceased. The representatives of the 
vendor sued M and B to recover arrears of mali- 
kana, the amount sued for being less than R5QQ. 
Held , : upon a preliminary objection made with 
reference to s. 586 of the Civil Procedure Code, that 
the intention of the Legislature as expressed in 
s. 6 of the Mofussil Small Cause Courts Act (XI of 
1865) was that directly and immediately involving 
questions of title to immoveable property should not 
be cognizable by the Small Cause Courts ; that in 
the present suit such a question was directly in- 
volved ; and that consequently s. 586 of the Code 
had np application and a second appeal would lie. 
Mobtmed Karamut-ullah v. Abdool Majeed, I N , 
IF. 205, and Bhawan Singh v. Clatter Knar, All 
Weekly Notes (1882) 114, referred to. Pestonji 
Bezonji v. Abdool Holliman , I. L . R. 5 Bom. 468 ; 


319. — — Denial of title. 

A Small Cause Court has no jurisdiction to try a 
suit for rent where the defendant bond fide sets up 
by way of defence that the title to the land in re- 
spect of which the rent was claimed passed from 
the plaintiff to others since the creation of the ten- 
ancy between the plaintiff and defendant, and 
that the rent claimed had accrued due after the 
determination of the plaintiff’s title as landlord. 
V enkatachalam v. Thimma Naikan 5 Mad. 04 

320. ~ — — Mahomedan law. 

The seven heirs of a deceased Mahomedan under 
an agreement among themselves, took equal shares, 
of 14 annas of his estate and allotted 2 annas to 
rehalallah, i.e., devoted the profits to charitable 
purposes under the management of one of their- 
number. On the ' death of such manager, three of 
the heirs sued his tenant for a proportion of rent, 
equal to their shares and three-sevenths on account, 
of rehalallah. The remaining heirs opposed the 
claim in regard to rehalallah, which they said the 
plaintiffs had no right to collect}, and which could, 
only be collected by the mutwali appointed by the 
deceased manager, urging that, if the Court did not 
admit the appointment of the mutwali, it would, 
have to decide whether collections should be made 
by the heirs in equal shares or in shares allowed 
by the Mahommedan law. Held, that the suit, 
ought not to be entertained by the Court of Small 
Causes. Koreem Bux v. Nomeero 

20 W. B. 349 

321 Trusts — Ad IX of 1887 

(Provincial Small Cause Courts Act), Sch. II, cl. 
(18) — Small Cause Court suit — Suit relating to a 
trust— Suit to recover money 'paid to legal practitioner 
to institute suits, but not so expended. Held, that a 
suit in which the plaintiff claimed from the de- 
fendant, the refund of certain moneys alleged by 
the plaintiff to have been paid to the defendant, 
a legal practitioner, for the purpose of instituting 
certain suits, but not to have been so expended, 
was a suit which was within the cognizance of a 
Court of Small Causes, and was not a suit relating- 


m 
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SMALL, CAUSE COURT, MORUSSIL 

— contdm 

2. JURISDICTION — contd. 

Suit for money borrowed by a trustee from Ms co- 
trustees out of moneys belonging to the trust estate - — 

“ Suit relating to a trust 99 — Jurisdiction of Small 
Cause Court. One of several trustees of a charity 
personally borrowed from other trustees some 
moneys belonging to the estate of the charity, and 
gave a promissory note therefor. The other trus- 
tees subsequently instituted a suit in the Small 
Cause Court to recover the amount : Held, that the 
suit was not one 4 4 relating to a trust,” within the 
meaning of cl. (IS) of Seh. II to the Provincial 
Small Cause Courts Act, and that the Small Cause 
Court had jurisdiction to try it. Sundaralin- I 
gam Chetti v. Mariyappa Chetti (1902) 

I. L. R. 26 Mad. 200 

823. Provincial Small 

Cause Courts Act (IX of 1887), Sch. II, cl. (IS ) — 
Suit relating to a trust — Appointment of plaintiff 
under trust deed on a salary — Suit for unpaid sal- 
ary — Jurisdiction of Small Cause Court. By a 
deed of trust, the settlor vested a press in trustees 
with the object of conducting a newspaper, and 
appointed plaintiff as editor and manager, on a 
fixed salary. Plaintiff acted, but subsequently 
resigned. On a suit being brought by plaintiff, on 
the Small Cause side of the Subordinate Judge’s 
Court, to recover the amount due to him by way 
of salary between the date of the trust deed and 
that of his resignation : Held , that the Small Cause 
Court had no jurisdiction to try the suit. If the 
plaintiff had a cause of action, it was to enforce 
the performance of the trust in so far as it related 
to him, and the suit was barred, under cl. (18) of 
Sch. II to the Provincial Small Cause Courts Act. 
Sttrramania Ayyar v. Pandi Doraisami Taver 
(1902) . . . I. L. R. 26 Mad. 368 

824. Provincial Small 

Cause Courts Act ( IX of 1887), Sch. 11, Art. IS — Gift, 
construction of — Hindu law — Suit relating to a trust 
A Hindu executed in favour of his daughter an 
instrument in the following terms : “ I have here- 
by given to you to be enjoyed as stridhanam after 
my death 2,320 fanams out of 6,000 fanams which 
remain as kanom on the land T. . . . The pro- 

portionate rent on 2,320 fanams is 365 paras. 
This quantity of paddy - . . shall be enjoyed 

by you and your sons and grandsons hereditarily 
by receiving the same from my sons.” After cer- 
tain clauses, restricting the mode of enjoyment and 
the power of alienation the instrument proceeded, 
“ in the event of the said kanom being paid, tliat 
money shall be received by my sons, and shall be 
invested in some other property, which may be 
approved of by you and your sons and by my sons, 
and from that property you may receive income 
yearly ..and enjoy the same.” In a suit by a grand- 
son of the donee to recover his share of the income : 
— Held, that the suit “ related to a trust ” within the 
meaning of the Provincial Small Cause Courts Act, 
Sch. II, Art. 18. Krishna Ayyan v. Vythiana- 
tha Ayyan , „ L L. R. 18 Mad. 352 


SMALL CAUSE COURT, MOBUSSIL 

— contd . 

2. JURISDICTION — contd. 

325. Provincial 

Small Cause Courts Act (IX of 1S87), Sch. 11, Aid. 

IS — Suit by temple manager against Ms predecessor 
for damage sustained by temple — Suit relating to a 
trust. A suit by the manager of a temple against 
his predecessor in office for damages sustained by 
the temple owing to the negligence of the defend- 
ant is not cognizable by a Court of Small Causes. 
KRISHNAYYAR V. SOTJNDARARAJA AYYANGAR 

I. L. R. 21 Mad. 245 

326. • — Suit against 

person collecting or receiving subscriptions for build- 
ing a temple — Trustee — Civil Procedure Code (Act 
XIV of 1882), s. 30. A person collecting and* re- 
ceiving subscriptions for the purpose of building 
a temple, in pursuance of a resolution come to at 
a meeting of the community, holds them in the 
capacity of a trustee, and a suit in respect thereof 
should be filed, under s. 30 of the Civil Procedure 
Code, in a Subordinate Judge’s Court, and not in a 
Small Cause Court. Mahomed Nathubhai v. 
Htjsen . . I. L. R. 22 Bom. 729 

327. — — Wages — Suit for ivages against 

European British subject. A suit for wages under 
R50, alleged to be due from a European British 
subject to a native, can be tried in a Small Cause 
Court in the mofussil. Ramjan Beg v. Cook 

6 B. L. R. Ap. 91 : 14§W.JR. 428 

328. Wrongful distraint — Suit to 

recover value of goods distrained for rent under Mad.- 
Act VIII of 1865, s. 27 — Parties — Procedure. A 
suit to recover the value of goods distrained for 
rent under Madras Act VIII of 1865, and forcibly 
carried away from the person distraining, may be 
maintained in a Court of Small Causes under s. 27 
of the Act. The suit may be brought either by 
the; landlord or the person authorized to distrain. 
A petition and summons and order, after hearing 
the parties and their evidence, appear to be the 
fitting mode of exercising the jurisdiction. Vada»- 
malai Thiruvana Tevar v. Caruppen Servai. 
Zamindar of Saittur v. Caruppen Servai 

4 Mad. 401 

329. — — - — - — ~~ Provincial 

Small Cause Courts Ad (IX of 1887'* Art. 35 (j ) — 
Madras Rent Recovery Act (Mad. Act VIII of 
1865), s. 15 — Civil Procedure Code (Act XIV of 
1882), s. 646 B— Suit for the value of property- 
illegally retained— Jurisdiction of Small Cause 
Courts. Certain moveable property having been 
distrained under s. 15 of the Rent Recovery Act 
(Madras), 1865, such distraint was set aside and. 
the property ordered to be restored to the owners. 
That order not having been carried out, the owners 
filed suit on the Small Cause side of the Courts of 
the Subordinate Judge and the District Munsif 
for the value of the property so illegally retained. 
Held, that the suits were not excepted from the 
jurisdiction of the Small Cause Courts by Art. & 
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SM ADD CAUSE COURT, MOEUSSXD 
— contd, 

2. JURISDICTION — concld. 
ij) of Sch. II of the Provincial Small Cause Courts 
Act, 1887. Chakradharuuu v. Venktiabamayya 
I, X«. R. 22 Mad. 457 

; '■ ! ; : — — — - Provincial 

Small Came Courts Ac t (IX of 1887), s. 15, 
Sell. 11, cl. 35 ( j ) — Compensation for illegal distress — 
Civil Procedure Code { Act XIV of 1882), s. 586 — 
Second appeal — Limitation-— Rent Recovery Act 
(Mad. Act VIII of 1865), s. 78 — Cause of action 
complete on date of illegal distress. A plaint alleged 
that plaintiffs had for long cultivated certain land 
as tenants under defendant, that- they had raised a 
cro|) of paddy, measuring about 6 garces, and stored 
it in three heaps on the land, that one of the plaint- 
iffs had paid all the kist that was due to defendant, 
but that defendant had taken unlawful possession 
of two of the heaps of paddy, measuring about 5 
garces , under the pretext that he had distrained 
them. The prayer was for an order directing de- 
fendant to deliver to plaintiffs about 5 garces of 
grain, woith R250, at R50 per garce, in respect of 
the two heaps of paddy of which ho had taken un- 
lawful possession. The distraint was made on 
25th January, 1898, and the suit was instituted 
on 26th July on the same year : — Held, that the suit 
was in substance one for compensation for Illegal 
■distress or attachment and not for the recovery of 
specific property, and that, in consequence, it was 
not a suit of the nature cognizable by a Court of 
Small Causes, and a second appeal lay. Held, 
also, that the suit -was barred- The wrong was 
complete and the cause of action arose when the 
unlawful distress -was made. Yamuna Rai Rani 
Sahiba v, Solayya Kavundan, I. L. R. 24 Mad. 
339 , distinguished. Pamxj Sanya si v. Zamindar 
of Jayafub (1901) . I. XL. R. 25 Mad. 540 


3. PRACTICE AND PR0CEDURE~-c<mfc2. 


(a) Execution of Decree — contd . 

186-5, ss. 6 and 20. A Small Cause Court can sell 
the undivided right, title, and interest, of a de- 
ceased debtor, to which the defendants succeeded, 
in the moveable property in satisfaction of a decree 
obtained against the defendants without infring- 
ing the second proviso of s, 6 of Act XI of 1865. 
Until the judgment-creditor has exhausted that 
mode of proceeding, he is not entitled to proceed 
against the debtor’s immoveable property under 
s. 20 of the Act. Ahobalasco Chetty v. Venkata 
Kbistnamma . . . . 5 Mad. 275 

3. — - Execution of 

decree — Suit against member of undivided family. 
A Court of Small Causes has not power to do more 
in execution of a decree against an undivided 
member of a Hindu family than issue process for 
the attachment and sale of the defendant’s un- 
divided right, title, and interest in the family move- 
able property. It -would be for the purchaser at 
such a sale to obtain a partition. Iyahvein v. 
Chithambabien , . .5 Mad. 312 

4. Act XI of 1865 , 

ss. 19 and 20 — Rights and interests of judgment- 
debtor under bond pledging immoveable property. 
The rights and interests of a judgment-debtor 
under a mortgage-bond hypothecating to him 
immoveable property are not saleable by a Court 
of Small Causes. A sale of such rights by a Court 


3. PRACTICE AND PROCEDURE. 


of jurisdiction. A Small Cause Court in which a 
decree- is passed is competent to entertain an ap- 
plication for its execution, even if the debtor’s 
residence and moveable property are situate in a 
.place which has since the decree been excluded 
from that Court’s jurisdiction. In such execution 
the course to be pursued was that prescribed by 
ss. 2S5 and 280, Code of Civil Procedure, 1859. 
Kodoo Mttndnl v. Shushes Shikhub Sibcab 

16 W. R. 227 

See Anonymous. 

B. L. R. Sup. Vol. 888 : 9 W. R. 175 

'(Contra) Mansur: Mosuntias v. Shivbam Devi- 
sing . . . . I. L. R. 2 Bom. 582 

Gbish Chunder Kto v. Kbisto Chtotder 
Chose ; . ..... . 18 W. R. 123 

Ahosymo -os . . 3W.E.S.O. C. Re£ 7 

2. Mode of execution — Interest 

in moveable property, power to sett— Act XI of 


District Munsifs Court. The District Munsif, on 
the application of the creditor, attached and sold 
certain land. No application was made by the 
creditor for a certificate as provided byjs. 20 of Act 
XI of 1865, nor was any objection taken to the 
execution-proceedings by the debtor. The cre- 
ditor, having purchased the land, sold it to N, 
who, in attempting to take possession was resisted 


W8SB 


mm - 1 




DIGEST OF CASES. 


( 11847 ) 


( 11848 ) 


SMAXil, CAUSE COUBT, MOEUSSID I SMALL CAUSE 
— contd. — contd . 


3. PRACTICE AND PROCEDURE — contd. 

( b ) New Trials and Reviews — cont% 

to interfere with the decision against others who 
do not object. Dookhee Khan v. Rajbssttree 
Ranee . . . . 15 W. E. 37X 

11. Fraudulent con - 

fession of judgment— New trial. A Small Cause 
Court Judge may on the ground of fraud and false 
personation grant a new trial where judgment has 
been passed on a confession of judgment. In the 
matter of Hero Monee Dossee . 17 W. B. 48 

12. — — Application fo r 

new trial , ground for — Computation of time pre- 
scribed for application. An error as to date in the 
summons to plaintiff’s witnesses is sufficient 
ground for setting aside an order dismissing his 
suit. The time prescribed by Act XI of 1865, 
s. 21, for an application for a re -trial is exclusive 
of the date on which the suit was dismissed. Bi- 
joy Go bind Deb v. Muddttn Ram Pal 

18 W. B. 454 

18. Third applica- 

tion for new trial . A third application for a new 
trial in a Court of Small Causes is not admissible 
under s. 21, Act XI of 1865. Dhonnoo Chow- 
dhry v . Bijkshun 12 W . B. 200 

14. — — — — - ■■ ■ ■ A ' A Non-appearance 
of defendant — Application to set aside ex parte de- 
cree. There is nothing in the first part of s. 21 
of Act XI of 1865 showing that an application 
in accordance with that portion of the section is 
limited to the first occasion on which a defendant 
puts in an appearance to a suit. Where therefore 
a ease is adjourned from the date fixed in the sum- 
mons to any later date, and on such later date a 
defendant is prevented by sufficient cause from 
appearing, and in default of such appearance an 
ex parte decree is given against him, he may apply 
under the first part of s. 21 for an order to set 
aside such decree. In the matter of DoxAL 
Mistree v . Ktjboor Chund 

X. I*. B. 4 Calc. 818 : 8 C. Ii.-R.482 

15. _ * L Procedure — 'Deposit 

of amount of decree and costs. A defendant 
desiring a new trial of a case decreed against him in. 
a Small Cause Court must deposit in Court the- 
amount of the decree passed against him and costs, 
at the time of giving notice of his intention to apply 
for the new trial. A subsequent deposit, though 
made within seven days from the date of the deci- 
sion, will not entitle the party to ask for a new 
trial. iSemble: The “next sitting of the Court ’* 
mentioned in s. 21, Act XI of 1865, refers to the 
next sitting after the decision complained of ; 
and the words “ within the period of seven days 
from the date of the decision 5 * apply to cases in 
which the sittings of the Small Cause Court are 
not held consecutively by reason of the same 
Judge being the 3udge cf more than one Court. 

| Kailas Chandra Sannel v. Dowlat Sheikh 
i 5 B. Xi. B. Ap. 57 : 14 W. B. 42 


(b) New Trials and Reviews. 

8. — — Act XI of 1865, s. 21— 

j Review — Limitation Act , 1877, Art. 173. S. 21 
of Act XI of 1865 held to he in force, notwithstand- 
ing the right of review given to Small Cause Courts 
in the mofuesil by s. 623 of the Code of Civil Pro- 
cedure, 1882. Where the circumstances of a case 
admit of a new trial, an application for such new 
trial is governed by s. 21 of Act XI of 1865 ; but 
where the circumstances of a case do not admit of 
a new trial, but do admit of a review, then the 
time within which an application for review should 
be made is to be governed by Art. 183, Sch. II of 
Act XV of 1877. Madon Mohon Poddar v. 
Purno Chundra Purbot I. X». B. 10 Calc. 297 

9. — Civil Procedure 

Code , 1877, ss. 623 , 624 — Power to grant new trial 
of case tried by predecessor. A Judge of a Mofussil 
Small Cause Court was held to have jurisdiction to 
direct a new trial of a case tried by bis predecessor, 
s. 21 of Act XI of 1865 not having been repealed 
by the Civil Procedure Code, 1877. Per Garth, 
C.J. — The Judge, however, in dealing with appli- 
cations for new trial under s. 21, should have regard 
to the rule laid down in s. 624 of the Code of Civil 
Procedure. Shijmsher Ally v. Kurkut Shah 

I. Xi, B. 6 Calc. 230 ; 6 C. B. B. 549 

10* — — — New trial of ex 

parte case — Re-opening of cate against all the de- 
fendants. It may be competent to the Judge of a 
Small Cause Court on hearing one of the defendants 
to set aside an ex parte decree as to all, if justice 
regimes Mb e.g., if the objection is one which is 
common to the case of all, but he is not bound, 
because the decree is set aside as to one defendant 
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SMAXiXi CAUSE COURT, HOFUSS Hr 
— contd. 

3. PRACTICE AND PROCEDURE — contd. 


COURT, MOFUSSX1* 


SHADE CAUSE 
— contd . 

3. PRACTICE AND PROCEDURE — contd. 


(b) New Trials and Reviews — contd. 

cess had been executed for enforcing the decree, 
was held to fall within the first of the two provi- 
sions in s. 21, Act XI of 1865. Shojonee Dossia 
v. Dhuronee Dhur Ghose . 16 W. R. 226 

22. Notice of ap- 

plication — Next sitting of Court. A judgment- 
debtor in a Small Cause Court on the day (28th 
July) of her arrest in execution of an ex parte decree 
deposited the amount claimed and gave notice 
under s. 21 of Act XI of 1865 that on the next day 
of the sitting of the Court she would file her grounds 
for a new trial. The Court next sat on the 1st 
August and she filed her application on the 2nd. 
Held, that the Judge of the Small Cause Court was 
right in proceeding to hear the application instead 
of going through the formality of telling her to first 
give notice and apply again. Vaughan v. Lall 
Chand Ghose . . .15 W. R. 281 

23. Ex parte decree 

obtained on forged bond. Petitioner specially regis- 
tered a bond, brought it into a Small Cause Court, 
and, without serving the obligors with any sum- 
mons, got an ex parte decree against them and 
shortly after took out execution. Th.e judgment- 
debtor appeared within thirty days of the decree 
and applied for stay of execution on the ground 
that the bond was a forgery. Execution was 
stayed on security given, a re-hearing was granted 
in the presence of both parties, the original decree 
was reversed, and a fresh decree given. Held, that 
in this state of the facts the Small Cause Court had 
jurisdiction to grant a review and fresh decree, 
and that the procedure laid down in s. 21 of Act 
XI of 1865 was followed as far as it was applic- 
able. In the matter oe Mohun Sahoo 

11 W. R. 245 

24. — Second appli- 

cation for new trial. An application having been 
made to a Small Cause Court Judge to set aside 
an ex parte decree, the Judge found from the re- 
cord that the defendant had been personally served 
with a summons. He accordingly requested the 
pleader to tell his client to be present three days 
after to be examined. As neither the applicant 
nor his pleader was present on that date, the Judge 
rejected the application without issuing notice 

on the opposite party. A second application 
was then made under s. 21, Act XI of 1865. Held, 
that the communication to the pleader was an in- 
formal proceeding, and as applicant had not been 
summond in due form his application should not 
have been rejected in ms absence, and the Judge 
was bound to hear the second application. Go pal 
Chunder Roy v. Arman Sheikh . 15 W. R. 402 

25. — 4 Application for 

new trial — Deposit of decretal amount or security— 
Provincial Small Cause Courts Act (IX of 1887), 
8, 1 7. It is a condition precedent to the granting 
of a new trial that in accordance with the provi- 


(b) New Trials and Reviews — contd. 

18. * ~ — Deposit of 

amount of decree and costs. If an application for a 
review of judgment made by a defendant in a 
Small Cause Court be in the nature of an applica- 
tion for a new trial, the amount of the decree, 
though made payable by instalments, must be 
deposited in Court, under s. 21 of Act XI of 1S65. 
Navroji Pestanji v. Mansukh Jayachand 

5 Bom. A. C. 70 

17. Deposit of costs . 

Act XI of 1865, s. 21, does not require a plaintiff 
applying for a new trial to deposit the costs of the 
defendants. Mohima Chunder Roy v. Hur- 
nath Chung o . . . 18 W. R. 448 

18. _ Notice of appli- 

cation. 


Where one of the provisions of s. 21, Act 
XI of 1865, is not complied with, — e.g., where no 
notice of an intention to apply at the next sitting 
of the Court for a new trial is given, — an application 
for a new trial cannot be entertained. In re 
Pitambar Sadhu Khan . 6B. L. R. 390 note 

s.c. Petumbar Shadoo Khan v. Doya Moyer 
Dossee . . . • 12 "W. R. 17 

19. Practice — Notice 

of application — Review — Civil Procedure _ Code 
(Act X of 1877), s. 623. The notice clause in s. 21, 
Act XI of 1865, is applicable only to those cases 
where a new trial cannot be applied for within seven 
days after the judgment, in consequence of there 
being no sitting of the Court. Where the appli- 
cation is made within seven days, the notice is 
unnecessary. If the grounds upon which the new 
trial is moved are proper grounds for granting 
a review, the applicant is entitled to proceed under 
s. 623 of the Code of Civil Procedure without re- 
sorting to Act XI of 1865. Ratan Krishen Pod- 
dar v. Raghoo Nath Shaha 

I. Ii. R, 8 Calc. 287 : 10 G. D. R. 275 

See Isan Chunder Banerjee v. Luchun Gope. 
Kemp v. Prem Narain Singh 

I. Ii. R. 5 Gale. 699 : 5 C. D. R. 539 

p 20. — — — — - — Ci Next sitting of 

the Court” — Judge holding two offices. Where the 
same person holds the office of Judge in two Small 
Cause Courts, and sits for the first half of the month 
in one Court and for the remaining half in the 
other, the next sitting of either Court after the 
close of its half monthly term would be on the 
' first day on which the Judge sat again in that 
Court. Madhub Chunder Biswas v. Okhoy 
Chunder Biswas, Gopee Mohun Banerjee v. 
Sreekanto Bose . . 13 W. R. 103 

— f — • — * Application be - 

■ .execution of 1 decree had been taken out for new 
An application presented to a Small Cause 
: |pe .25th, May to set aside an ex parte 

obiainfifi on fhA lAf.1V lUToWl* 
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SMALL CAUSE COURT, MOFUSSXX* 
— contd. 

3. PRACTICE AND PROCEDURE-~con^. 

(b) New Teials and Reviews — conoid. 

.sions of s. 17 of the Provincial Small Cause Courts 
Act, 1887, an applicant should at the time of pre- 
senting his application for new trial deposit in 
Court the decretal amount or tender security for 
payment of the same. Ramasami v. Kurisu , I. L. 
R. IS Mad. 178 , dissented from. Jogi Ahib v. 
Bishen Dayal Singh . I. L. R* 18 Calc. 83 

Reviews of judgment of a Small Cause Court as 
•distinguished from new trials are now governed by 
s. 623 of the Civil Procedure Code, 1882. 


26. 


Provincial Small 


Cause Courts Act (IX of 1887), s. 17 — Deposit of 
costs — Civil Procedure Code , 1882 , ss. 623 , and 624 
— Power of Judge to review order of predecessor. 
On 23rd February 1888 the Sudordinate Judge of 
Tinnevelly dismissed with costs a Small Cause 
suit on the ground that the plaintiff had not se- 
cured the attendance of his witnesses. On 29th 
February the plaintiff presented a petition for re- 
view on which notice was directed to issue, but he 
did not deposit in Court the amount of the costs 
payable under the decree. On 17th April the peti- 
tion having come on for hearing, the Judge direct- 
ed that the petitioner should 4 ‘ first ’ ’ deposit the 
-amount of the defendant’s costs under s. 17 of the 
Provincial Small Cause Courts Act, which was 
accordingly done on the following day. On 21st 
April the petition which proceeded on grounds 
other than those mentioned in s. 624 of the Code 
of Civil Procedure, came on for hearing before the 
Officiating Subordinate Judge, who had assumed 
charge of the Court between the last-mentioned 
dates : he entertained the petition, but dismissed 
it. The plaintiff preferred a revision petition 
against the order dismissing his petition. Held, by 
the Full Bench, following the cases of Karoo Singh 
v. Deo Narain Singh , I. L. It 10 Calc. 80, and 
Fazal Biswas v. Jamadar Sheikh, 1. L. R. 13 Calc. 
231 , that, having regard to the provisions of s. 624 
of the Code of Civil Procedure, the Officiating Sub- 
ordinate Judge had jurisdiction to hear and de- 
termine the case on review. Held, by Parker and 
Wilkinson, JJ., that the provisions of s. 17 of the 
Provincial Small Cause Courts Act as to the deposit 
of costs on an application for review are not man- 
datory, but merely directorv. Ramasami v* 
Kurisu . . . I. L, R. 13 Mad. 178 


(e) Reference to High Court. 

[Reference to the High Court are now made 
under s. 617 of the Civil Procedure Code of 1882 
which has been substituted for s. 22 of Act XI of 
1865. The substituted section is of wider appli- 
cation than s. 22, and embraces questions arising 
in execution of decree as well as questions in a suit, 
which it was formerly held could not bo referred.] 

See Suroop Chunder Patre v. Jadoo Moytee. 

§¥.E.8.C.O.Bef, 7 


SMALL CAUSE COURT, MOFUSSII* 

— contd. 

3. PRACTICE AND PROCEDURE — contd. 

( c ) Reference to High Court — contd . 

Anand Chandra Mazumdar v. Gobardhan 
Khan . . . B. I». R. Sup. Yol 457 

5 W. R. S. C. C. Ref. 19 

Kaminee Soonduree Chowdhrain v. Mudhoo 
Soodun Mookerjee . . 21 W. R. 376 

Bank of Bengal v. Currie 

3 B. Ii. R. 396 : 12 W. R. 432 

As to what is to he referred — 

See Gujendro Mohun Shaha v. Eastern Ben- 
gal Railway Company . . 18W. B. 145 

and how the reference is to be made — 

Dinonath Addy v. Weller . 7 W . R. 18 

27. — — G-round for reference — Ap- 

plication of parties. A Small Cause Court should 
not make a reference on a simple point merely on 
the application of the parties, unless it entertains a 
doubt upon the question. Hurish Chunder 
Talaputtur v. O’Brien . . 14 W. R. 248 

28. Questions arising on appli- 

cation for new trial — Act X o/ 1867 , & 1 — 
Act XI of 1865, s. 22, When the judgment of a 
Small Cause Court is called in question by one of the 
parties on a point of law, such as that damages have 
been assessed on a wrong principle, his proper course 
is to apply for a new trial. The facts not being dis- 
puted, the Judge may grant a new trial as to what 
amount of damages were sustained ; and in deter- 
mining that question, he may alter his opinion as 
to the principle on which damages ought to be asses- 
sed, and upon the new trial assess them on the pro- 
per principle. A question of law raising on an ap- 
plication for a new trial was a question which might 
be referred to the High Court for its opinion as a 
question within the meaning of s. I, Act X of 1867, 
arising at any point in the proceedings^ previous 
to the hearing of a suit. The hearing in a new 
trial is a hearing within Act XI of 1865, s. 22. 
An application for a new trial is a point in the pro- 
ceedings previous to the hearing. Isan Chandra 
Bing v. Haran Sirdar _ ^ ^ 

3 B. Ii. R. A. C. 135 : 11 W. R, 525 


29. 


-.Act XI of 1865 * 


A point arising upon the application for a new 
trial may be referred to the High Court. Nobo 
Coomar Chuckerbutty V. Koylash Chunder 
Barooeee . . - . . 17 W. fi. 018 

30. Change of Judges pending 

reference —Second reference by successor of Judge 
m case already decided. Where a case was deter- 
mined by a former Judge of a Small Cause Court, 
contingent upon the opinion of the High Court 
upon the question submitted by that Judge, and 
the parties had an opportunity of appearing and 
being heard in the High Court before the Judges 
expressed their opinion *. — Held, that, when that 
opinion was expressed, the case was at an erd, 
and that it was irregular for a Judge who had 

17 e 2 • 
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SMALL CAUSE COURT, MOPUSSIL 

— conoid . 

3. PRACTICE AND PROCEDURE — concld. 


SMALL CAUSE COURT, MOPBSSIL 

— contd. ■ * XnnX 4 % 

3. PRACTICE AND PROCEDURE— 

(c) Deference to High Court — concld. 
succeeded to the Judge who referred the case to in- 
terfere in the matter. Umanund Roy v. Browne 

7 W. E. 352 


( d ) Miscellaneous Cases — concld . 

words 4 4 any Court other than a District Court 5 * 
and “any Court situate in his district” which 
occur in that section. Consequently, the Govern- 
ment Resolution No. 2133 of the 3rd of April 1878> 
investing the Judge of the Court of Small Causes, 
Ahmedabad, with powers, under the said chapter,, 
to adjudicate in insolvency matters, was ultra 
vires and invalid. Lallu Ganesh v. Ranchhod 
Kahandas . . . I. L. R. 2 " 80211 . 041 

By the Civil Procedure Code Amending Act XII 
of 1879, s. 360 is made applicable to Small Cause 
Courts, so that such a resolution would now appa- 
rently be valid. 

80. — Presentation of plaint— 

Former order returning plaint — Provincial Small 
Cause Courts Act (IX of 1887), ss. 23 and 27 . Where 
a plaint in a suit for damages was presented to a 
Judge of a Small Cause Court, and it was found 
that it had formerly been presented to his prede- 
cessor, who was of opinion that the Court had no 
jurisdiction to try the suit and returned the plaint 
to the plaintiff under s. 23 of Act IX of 1887 : — 
Held, that, the order returning the plaint being 
final under s. 27 of the Act, the Judge could not 
admit and register the plaint until that order had:, 
been set aside. In re Hausambhai Abdulabhat 
I. L. R. 20 Bom. 283 

37. — — - — — Jurisdiction — 

Small Cause Suit— Subordinate Judge invested 
with Small Cause Jurisdiction — Small Cause Suit 
tried by a Subordinate Judge under his ordinary 
jurisdiction — Appeal. Where a Subordinate Judge 
invested with Small Cause jurisdiction tried a 
Small Cause suit under his ordinary jurisdiction 
Held, that the character of the suit was not altered 
by the mode in which the Subordinate Judge had 
exercised his jurisdiction, and that his decree, being 
final, was not appealable to the District Court. 
SHANKARBHAI V. SOMABHAI (1900) 

I. X». B. 25 Bom. 41T 

SMALL CAUSE COURT, PRESIDENCY 

TOWNS. 

CoL 

1. Jurisdiction — 

(a) General Cases . . 11857 

(b) Army Act . . . 11860 

(c) Breach op Promise op 

Marriage , . . 11860 

(d) Damages por Breach op 

Contract . 

(e) Decree, Suit on 

(/) Immoveable Property 

(g) Insolvency 

(h) Legacy, Suit for . , 

(£) Maintenance, Suit for 


(d) Miscellaneous Cases. 

31. — — Act XI of 1805, s. 45 and 

S, 20 — Power of clerk of Small Cause Court. 
A clerk of Small Cause Court is not authorized to 
sig$ the copy of the judgment and certificate alluded 
to in s. 20, Act XI of 1865. Anonymous 

3 W. R. S. C. C. Ref. 7 

32. — s. 51 — Power to invest Small 

Cause Court Judge with powers of Principal Sudder 
Ameen. S. 61, Act XI of 1865, did not autho- 
rize the Local Government to permanently and 
unconditionally invest the Judge of a Small Cause 
Court with the powers of a principal Sudder Ameen. 
The section only contemplated an occasional 
investment of tlxe powers, and one contingent 
on the state on the business of the Court. Bijee 
Kooer v. Damodur Dass . . 5 NT. W. 55 

38. s. 51 — Powers of local Legis- 

lature — Judges of Small Cause Courts . Held, that 
in permanently investigating under s. 51 of 
Act XI of 1865, the Judges of the Courts of 
Small Causes at Agra, Allahabad, and Benares, 
with the powers of a Principal Sudder Ameen (Sub- 
ordinate Judge), the Local Government did not 
exceed its power or contravene the law, although 
the occasional investiture of Small Causes Court 
Judges by name from time to time, with the 
powers of a Principal Sudder Ameen, may have been 
the mode of procedure contemplated by the Legis- 
lature as the one likely to be ordinarily adopted. 
Bijee Kooer v. Damodur Dass , 5 N. W. 55, im- 
pugned. Crostblwaite v. Hamilton 

I. L. R. 1 All. 87 

84. — — — - — — — — . Execution of 

decree of Small Cause Courts against immoveable 
property — Powers of Judge of Small Cause Court. 
The Judge of a Court of Small Causes, who has been 
duly invested with the powers of a Subordinate 
Judge under the provisions of s. 51 of Act XI of 
1865, has 4 4 general jurisdiction ” within the mean- 
ing of s. 20 of that Act, and can consequently, 
under the provisions of that section, enforce a decree 
under that Act against the immoveable property 
of the judgment- debtor. Gopal v. Nanku 

I. L. R. 1 All. 624 

35. — Power to invest Small 

Cause Courts with insolvency jurisdiction 
— Civil Procedure Code, 1877 , s. 5 — Ch. XX, ss. 
844 — 366, The effect of s. 5 of the Code of Civil 
Procedure (Act X of 1877), coupled with the se- 
cond schedule to that Act, was to render the whole 
of Ch. XX (relating to insolvent debtors) of the 
Code, including s. 360, inapplicable to Courts of 
Small Causes in the mofussil, notwithstanding the 


11861 

11862 

11862 

11865 

11866 
11866 
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fflAL X. CAUSE COURT, PRESIDENCY 
TOWNS — contd . 

1 Jurisdiction — coneld . 

O') Moveable Property . 11866 

( k ) Registration Act, 1866, ss. 

52, 53 ... 11868 

{ l ) Revenue .... 11868 

( m ) Set-off .... 11868 

( n ) Title, Question of . . 11869 

(o) Trover .... 11870 

.2. Practice and Procedure — 

( а ) General Cases . . 11871 

(б) Leave to sue . . . 11871 

(c) New Trial . . . 11872 

0Z) Reference to High Court 11874 
(e) Rehearing . . . 11879 

See Civil Procedure Code, 1882, s. 111. 

9 C W. 3ST. 748 

See Claim to Attached Property. 

I. X, R. 18 Calc. 296 
I. L. R. 26 Calc. 778 
4 C. W, N. 470 

See Habeas Corpus, Writ of. 

I. X. R. 1 Calc. 78 

See Jurisdiction. 

I. Xi. R. 31 Cale. 340 

See Sanction for Prosecution — 

Power to grant Sanction; 

I. I*. R. 27 Bom. 130 

See Small Cause Court Reference. 

I. X. R. 31 Calc, 1001 

See Superintendence of High Court — 

Civil Procedure Code, 1882, s. 622. 

I. X. R. 13 Bom. 642 

Revocation of Sanction. 

I. Is . R. 27 Bom. 130 

...... .. Act X? of 1882, s. 20 — 

See Damages — Measure and Assessment 
of Damages — Breach of Contract. 

1. 1*. R. 26 Bom. 235 
— Bombay — 4 

See Execution of Decree — Transfer 
of Decree for Execution, etc. 

I. U. R. 1 Bom. 82 

See Pleader— 'Appointment and Ap- 
pearance . I. X. R. 8 Bom. 105 

. Calcutta — 

See Pleader — Appointment and Ap- 
PERANCE . . 1 B. X. R. A. C. 45 

2 Ind. Jur. FT. S. 183 : 7 W. R. 228 

See Calcutta Municipal Consolidation 
Act (Ben. Act II of 1888), s. 135. 

6 C. "W. 480 


SMALL CAUSE COURT, URESIDEETCT 
TOWNS — contd. 

— Madras — 


trial- 


See Hindu Law— -Contract — Assign- 
ment of Contract . 4 Mad, 176 

1 Mad, 150 

- — execution of decree of— 

See Bailment . 5B. L. R. Ap. 31 

— jurisdiction of— 

See Arbitration — Awards — Validity of 
Awards, and Grounds for setting 
them aside . I. Xj. R. 30 Calc. 397 

See Attachment — Subjects of Attach- 
ment — Trust Property. 

I. X. R. 28 Cale. 574 

See Negotiable Instruments, Summary 
Procedure on . 8B. X. R. Ap, 10 

— ~ jurisdiction over — 


See High Court, Jurisdiction of— 
Calcutta — Civil. 

I. R. 29 Cale. 498 

See Superintendence of High Court- 
Civil Procedure Code, 1882, s. 622. 

7 C. W. N. 43 
I. L. R. 30 Cale. 5 88 


law of- 


See Contract Act, s. 27. 

14 B. X. R. 76 

practice and procedure of — 

See Civil Procedure Code, 1882, s. 108. 

I. X. R. 21 Calc. 269 
I. X. R. 20 Bom. 380 

- — practice and procedure ; new 


See Withdrawal of Suit. 

I. X. R. 29 Cale. 239 

reference to High Court from— 

See Letters Patent, High Court, cl. 10. 

8 B. X. R. 418 

suit on decree of— 

See Right of Suit— Decrees. 

9 W'.R. 399 
1 Ind. Jur. H. S. 220 
I. X. R. 2 Calc. 434 
10 B. X. R. Ap. 35 
X. X. R. 5 Cale. 294 
I. X. R. 6 Bom. 7 ; 292 
I. X. R. 8 Bom. 1 


— summons, book of— 

See Evidence — Civil Cases— Miscella- 
neous Documents— Small Cause 

Court, Proceedings in. 

6 B. X, R. 729, 730 note 
7 B* X. R. Ap. 61 
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COURT, PRESIDENCY , SMALI 


SMADD CAUSE 
TOWNS- contd. 

1. JURISDICTION. 

(a) Genebal Cases. 

1 Extension of j urisdietion by 

Act XV of 1882— Ac* IX of 1850, s. 53— 
Abandonment of excess. Whilst the 
jurisdiction of the Small Cause Court was hnuted to 
SI, 000, the plaintiffs brought a suit for that 
for damages for breach of a certain contract after 
abandoning the excess, and in that suit *?y e „ u 
a non-suit under s. 53, Act IN of ISM. ’ 

in a suit brought in respect of the sam< e damages for 
the. full amount due to them, that the P^mtafiswere 
not precluded, by their havmg abandoned the excess 
in the former suit, from recovering the full amount 
sued for. Simson * Goba ^ 

o _____ Adding: sum to legal claim 

for "purpose of giving jurisdiction — Act IX 

«f TMSO. 1 28-Act XXVI of 1864, s. 2. Aplamt- 


WUU1U co owctixuou. , 

not include them among the defendants over whom 
the clause gives jurisdiction on the ground that they 
are 44 carrying on business” within the limits. 
Although it is true that a non-Britisli subject who 
does not personally carry on business withm the 
territorial limits of the Court* does not make himself 
personally subject to the municipal law of British 
India, still, by establishing his business in British 
India, from which business he expects to derive- 
profit, he accepts the protection of the territorial 
authority for his business, and his property resulting 
from it, and may be fully regarded as submitting to 
the Courts of the country. Girdhar Damobar 
=.&; Kassigar Hiragar . I. Xi. B. 17 Bom. 66& 

6. Splitting claim — Omission to 

abandon excess — Act IX of 1850 , s. 84. Held , 
under s. 34 of Act IX of 1850, that an abandon- 
ment of excess not stated in the summons is a split- 
ting of the claim, and the Court has no jurisdiction 
to amend its record where there is no abandonment 
so stated. Gorachttnd Chtotder Bose v. Charroo 
Chunder Chose . Bourke O. C. 3 : Cor. 93 

7 . Splitting cause of action — 

Act IX of 1850, s. 34. The defendant, as broker 
for the plaintiffs, guaranteed all transactions 

1 entered into by the plaintiffs with native firms 
through the defendant. Some of these native 
firms, in respect of such transactions, became 
• indebted to the plaintiffs, and the defendant wrote 
to the plaintiffs requesting them to sue such default- 
ino- firms. The plaintiffs accordingly sued six ot 
such firms, and sent a letter to the defendant 
claiming from him payment of the taxed costs* 
incurred in all the suits, amounting to R7,553-10-b. 


Towns Small Cause Courts Act (A v oj 
s 1$ — Discretion , exercise of — Refusal of leave to 
s ' ue Jurisdiction — Defendant residing outside juris- 

diction. A tradesman in business in Calcutta 
sued his debtor, a resident at Lucknow, to recover 
a sum of R23 for goods sold in Calcutta and for- 
warded by the E. L Ry. Co., for delivery at Lucknow. „ 

The plaintiff applied under s. 18 of Act XV ot ; to the plaintiffs requesting them 
1882 for leave to sue the defendant in the Calcutta 
Court of Small Causes. The Court refused to 
grant such leave, apparently on the . ground that 
the defendant was living at a long distance from 
Calcutta, and that the suit was one for a small 
amount. Held, that, in refusing to grant .such 
leave, the Judge of the Small Cause Court had not 
exercised the discretion vested in him under s. 18, 
and that the case was one in which the leave applied 
for should have been granted. In the \ matter of 
Collett v. Armstrong . 1. B. B, 14 Calc. 526 (ix of 1850). 

■ 5. ___ Hon-resident foreigner car- 
rying on ‘business by his munim in g ee Chocs 
Bombay — Presidency Towns Small Cause Courts 
Act (XV of 1882), s. 18. Where a foreigner who 
dift'nQfe reside in Bombay carried on business there »• — — 
bv 'Hh'mtmirn ‘.—Held, that, under s. IS ( 1 ) of the s. 34— Trade 
✓Small Cause Courts Act (XV of 1882), the Small by keeping £ 

Cause Court fi Bombay had jurisdiction to try a customer, sj 

suit brought against him in that Court. Per suit v.i in 
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8 MAX 1 X 1 CAUSE COUBT, PBESIDENCY 
TOW 1ST S — contd . 

1. JURISDICTION — contd. 


SM AXiXj CAUSE COUBT, PRESIDENCY 
TOWNS — contd. 

I. JURISDICTION— contd . 

(a) General Cases — conoid . 

balance in the Bombay Small Cause Court, abandon* 
ing the excess so as to bring the claim within the 
Court’s extended jurisdiction of 111,000. The 
defendant disputed the correctness of the account 
sales forwarded by the agents at Hong-Kong, and 
contended that the Court had no jurisdiction to try 
the case. The Judge, subject to the opinion of the 
High Court upon the facts as stated, struck the case 
out of the list for want of jurisdiction. Held , that, 
as both the plaintiffs and the defendant were bound, 
by the nature of the transaction, to have the pro- 
ceeds of the sale applied to satisfy the advance made 
by the plaintiffs to the defendant, the receipt by 
the plaintiffs of the amount, for which they gave 
credit in their particulars of demand, was in the 
nature of a part payment ; and that the suit was 
therefore on a balance of account, and within the 
jurisdiction of the Court of Small Causes. Ewart, 
Latham & Co. v. Mohammad Sid die 

4 Bom. O. a 139 


(a) General Cases— contd. 
in the Presidency towns. Cassum Jooma v. 
Thucker Liladhttr Kissowji 

I. li. B. 2 Bom. 570 

9. Valuation of suit — Suit for 

damages under BI,0Q0, on contract of more than 
B1,000 . In an action for damages on account of 
defendant’s refusal to take delivery of goods of the 
value of R3, 699-6-8 sold to him by plaintiff, which 
goods were afterwards re-sold at a loss of R344-5-9 : 
— Held , that the Court of Small Causes had jurisdic- 
tion, notwithstanding that the original contract was 
for more than R 1,000. Ktjpph Chetti v. Chidam- 
bara Mitdali . . . . 3 Mad. 170 

, 10. ■ Act IX of I860, 

s. 27 — Liquidated damages— Earnest-money. Where 
a contract for the sale and delivery of 2,000 baras 
of stone contained a provision that in case of breach 
by the purchaser a sum as liquidated damages was 
to be paid by him at the rate of R1 per bara, and 
the purchaser paid R 1,000 earnest-money, but made 
default in accepting the stone : — Held, that, though 
in default of acceptance the earnest- money, R 1,000, 
was forfeited, the vendor could not retain the earnest 
money and sue for the whole amount of the liqui- 
dated damages : hut that his proper course was to 
sue for the difference only, which suit could pro- 
perly be brought in the Small Cause Court, being 
R 1,000 only. Mehervanji Mancharji v. Punja 
' Veljx . , . . . . 5 Bom. O. O. 147 

11, Set-off — Deduc- 

tion of amount of 'proceeds of goods not accepted . 
The plaintiffs consigned goods to the defendant, and 
drew a bill for R2, 7 11 -9-6 against them on the 
defendant in favour of the Chartered Mercantile 
Bank. The bill was accepted by the defendant, 
and, when presented for payment, was dishonoured. 
The bill was paid for honour by the attorney of the 
plaintiffs. The goods arrived, and (the defendant 
having refused to pay the bill) were sold by the 
plaintiffs, after notice to the defendant, at his risk, 
and realized Rl, 655-3 5-4. The plaintiff refused to 
hold a survey on the goods unless the defendant 
paid the amount of the acceptance. The plaintiffs 
sued the defendant in the Small Cause Court for 
the amount of his acceptance, giving him credit for 
the proceeds of the goods, and abandoning the 
excess. Held , that the plaintiffs were not entitled 
to do so, as the claim on the hill was not brought 
within the jurisdiction of that Court by payment or 
admitted set-off. Shortt v. Abdul Rahiman 

' . ; ; ; ; ' ' ■ h '' , ; ' ; 6 Bom. O. C. SB . 

12, Part payment — 

Set-off — Suit for balance of account. The plaintiffs 
advanced R 15,000 against the defendant’s grain con- 
signed to Hong-Kong, to be there sold on his 
account by the plaintiffs’ agents. The plaintiffs 
subsequently gave credit to the defendant for 
R14, 115-3-3, alleged to have been received by them 
as the proceeds of the sale, and sued him for the 


( b ) Army Act. 

13. Stat, 44 & 45 Viet. G. 58, 

■ss. .148, 151 — Act XV of 1882, s. . 18— Leave 

to sue . The jurisdiction given to Small Cause 
Courts by Act XV of 1882 is not affected by 44 & 45 
Viet., c. 58, s. 151. Wallis v. Taylor 

I* Xi. B. 13 Calc. 37 

14. — — — Presidency 

Towns Small Cause Courts Act (IF of 1882)— 
Army Act , 1881 {14 & 45 Viet.., c. 58), e. 151- 
Army {Annual) Act, 1888 {51 Viet., c. 4), s. 7 — 
Leave to site. The jurisdiction given to Presidency 
Small Cause Courts by Act XV of 1882, s. 18, is not 
affected by 51 Viet., c. 4, s. 7. Watts & Co. v. 
Blackettj . , ■ . I. Xi. B. 18 Calc. 144 

15. — — - — — Presidency 

Towns Small Cause Courts Act {XV of 1882), cl. 2, 
ss, 1, 18 — Army Act {41 & 45 Viet., c. 58), mb- 
s. 1, s. 151 — 51 Viet. , c. 4, s. 7. The words of 
s. 7 of 51 Viet., c. 4, amending suh-s. 1 of s, 151 
of 4,4 & 45 Viet., c. 58, are meant to restrict the 
words “ within the jurisdiction, etc.” (found in sum. 
s. I of s. 151) to persons resident within it, so as to 
meet and exclude the case of persons casually, 
within the jurisdiction and not actually resident; 
within it, and are limited to that purpose, and do not 
therefore affect the powers conferred by s. IS ox 
Act XV of 1882. Wallis & Co. v. Bailey 

.? ' ■ ■ 1. 1j. B. 18 Gala 372 


10 , — ~~ — — — — \ — — — — . Madras City 

Civil Court Act { VII of 1892), s. 8 — Suit for " breach 
of promise of marriage” — Contract of marriage 
between intended bridegroom and parent of intended 
bride — Cognizable by Small Cause Court — Presidency 
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SMADX. CAUSE COURT, PRESIDENCY 
T OWN S — conid. 

X. JURISDICTION — conid. 

Marriage — concld. 


BMADD CAUSE COURT, PRESIDENCY 
TOWNS — contd. 

1. JURISDICTION — contd. 

(d) Damages for Breach of Contract— condd. 
the article. The defendant relied, into r alia, upon 
s. 34 of the Indian Post Office Act, 1898. The 
proviso to s. 34 runs as follows Provided that the 
Secretary of State for India in Council shall not 
incur any liability in respect of the sum specified 
for recovery, unless and until that sum has been 
received from the addressee. Held, that the <\ e fend- 
ant was liable. The effect of the proviso is . that 
the post office does not guarantee the collection of 
the money, hut the proviso does not absolve the 
post office from the common law of liability to pay 
damages for delivering a parcel without 
the money in pursuance of his undertaking to do * • 
By its contract the post office is bound to collect the 
money, when it delivers the article. If, for any 
reason, it neglects to do so, it commits a breach of 
contract for which it is liable m damages. The 
measure of the damages being the value of the article 


(c) Breach of Promise of 

Small Cause Courts Act {XV of 1882), s. 9\ 0 {$)• 
The phrase “ breach of promise of marriage, wMcn 
occurs in cl. (q) of s. 19 of the Presidency Small 
Cause Courts Act, has reference to the action as 
understood in English law, that is, between the 
parties who contemplate contracting the marriage, 
and not between an intended bridegroom and the 
parent of the intended bride. By s. 3 of the Madras 
City Civil Court Act, 1892, jurisdiction « conferred 
upon the City Civil Court to try all suits of a civil 
nature except, inter alia, suits cognizable by the 
Small Cause Court. By s. 19, el. (q), of the Presi- 
dency Small Cause Courts Act, the Small Cause 
Court has no jurisdiction to entertain suits for com- 
pensation for breach of promise of marriage. A suit 
was filed in the City Civil Court for compensation 
for breach of promise of marriage ; hut the contract 
alleged to have been broken had been entered into 
between the parent of the intended bride and the 
intended bridegroom : Held, that the Court had no 
jurisdiction, inasmuch as such a suit was not ex- 
empted from the jurisdiction of the Small Cause 
Court. Muhammad Ashruff Hussain Saheb v. 
Muhammad Am (1901) . X L- B- 24 Mad. 652 


(e) Decree, Suit ok. 

19. . Suit on decree of Small 

Cause Court — Presidency Small Cause Courts 
Act {XV of 1882), ss. 1, 4, 94. A judgment-creditor 
in the Court of Small Causes had not before the 1st 
July 1882 the right to sue in that Court on his judg- 
ment. Merwakji Nowroji v . Asharai 


(d) Damages for Breach of Contract. 

17. -1 Contract for shipment 

and delivery of goods— Divisible contracts— 
Construction of contract — Separate suits. Where a 
contract provided for delivery of goods in two 
monthly shipments and the defendants refused to 
take delivery or pay for either of the shipments of 
the goods in accordance therewith ; and it appeared 
that the total amount of the damages sustained by 
reason of the two breaches alleged, if added together, 
exceeded R2, 000, whereas, if taken separately, 
they were less than that amount : — Held, that on 
the true construction of the contract the plamtin 
was entitled to bring two separate suits for the dam- 
ages sustained in respect of each shipment, and that 
therefore the Presidency Small Cause Court had 
jurisdiction. Volkart v. Sabju Saheb 


(/) Immoveable Property. 

20 ' - Question of title— A ct IX of 

1850*, s. 91 Act {XV of 1882 , s. 4.1)— Summons to 
show cause on what title occupier holds, without 
leave of owner. Upon a summons issued under sec- 
tion 91 of Act IX of 1850 by the Judge of the 
Small Cause Court to the occupier of a house to 
show by what title he claims to hold or occupy the 
same or part thereof '.—Held, that the jurisdiction 
of the Small Cause Court was not ousted by the occu- 
pier appearing and showing as cause that which a ia 
not amount to an allegation of title in the occupier. 
Held, also, that the words in that section, without 
leave of the owner,” comprised a case where the 
original possession was with leave of the owner, 
but was afterwards withdrawn by his vendee^ the 
subsequent owner. Dadabhai Hussanji v. Kuv- 
arbai . 10 Bom, 388 

21. Act IX of 1850, 

ss, 91-93— Difficult or doubtful question of title- 
Proof of the existence of a difficult or doubtful ques- 
tion as to the right to possession, bond fid\ raised by 
the, person in possession, was held to be sufhcieae 
cause shown to justify a Presidency Small Cause 
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■SMALL CAUSE COURT, PRESIDENCY 

TOWNS — contd. 

1. JURISDICTION — contd. 

(/) Immoveable Property — contd . 

Court in refusing a warrant of ejectment under 
•s. 93 of Act IX of 1850. Mere assertion of a title 
to possession is not sufficient. Muhammed Esue 
Sahib v. George . . I. D. R. 4 Mad. 885 

Anonymous . I. L. R. 4 Mad. 389 note 

22. Title to immove - 

* able property — Act IX of 1850, ss. 25, 91 — Act 
XXVI of 1864 , s. 2— Practice— Leave to amend 
summons and plaint. In a suit brought under 
s. 91 of Act IX of 1850, the Bombay Court of 
Small Causes had no jurisdiction to try a question of 
adverse title to the immoveable property, the 
• subject of the suit. Aliter : If the suit were brought 
under s. 25 of Act IX of 1850, as extended by s. 2 
•of Act XXVI of 1864, and the value of the pro- 
perty in dispute did not exceed R 1,000. In a case 
involving a question of adverse title, the plaintiff 
.should be allowed to amend the summons issued 
under s. 91 of Act IX of 1850, so as to render it 
conformable with a claim under s. 25 of Act XXVI 
of 1864 if the summons were issued in the mistaken 
form by the fault of the Clerk of the Court, and not 
of the plaintiff. Nowla Ooma v. Bala Dhurmaji 

I. D. R. 2 Bom. 91 

23. Act IX of 1850, 

•«?. 91 — Equitable defence — Suit for ejectment. The 
plaintiff in 1879 took out a summons under s. 91 
•of the Presidency Towns Small Causes Courts Act, 
IX of 1850, calling on his nephew, the defendant, 
to deliver up possession of certain premises in his 
occupation belonging to the plaintiff. The plaintiff 
.alleged that he had purchased the premises in ques- 
tion in 1870 from one N , to whom the defendant 
had mortgaged them in 1866 with power of sale. 
'The plaintiff produced the deed of mortgage to N 
•and the conveyance to himself. It was admitted on 
his behalf that he had never received any rent from 
the defendant, and never had manual possession of 
the premises occupied by him. But the plaintiff 
produced a writing of attornment, dated April 1873, 
passed to him by the defendant, whereby the latter 
acknowledged that he was occupying the premises 
in question as the plaintiff's tenant and agreed to 
pay rent for the same at R25 a month. His 
••defence was that the mortgage, the sale, and the 
writing of attornment were all merely colourable, 
•executed for the purpose of defeating his creditors 
and screening the property from execution ; that no 
money had passed between the parties ; that the de- 
fendant had never been out of possession, and that 
the plaintiff now required the Court to assist him in 
turning his own wrong to his own advantage. At 
the hearing in the Court of Small Causes the defend- 
ant proposed to prove the above facts, and submit- 
ted that, under the circumstances, a bond fide ques- 
tion of title was raised which ousted the jurisdiction 
•conferred on the Court by s. 91. The Court, how- 
ever, refused to receive the evidence, and held that 


SMALL CAUSE COURT, PRESIDENCY 

TOWN S — contd. 

1. JURISDICTION — contd. 

(/) Immoveable Property — contd. 
it had jurisdiction. On reference to the High Court : 
— Held, that the defendant was entitled to set up 
the defence which he had, and that it ousted the 
jurisdiction of the Court of Small Cause to proceed 
further with the action — inasmuch as such defence 
raised a question of adverse title, which in suits 
under s. 91 of Act IX, 1850, that Court had not 
jurisdiction to decide. Luckmidas Keimji v. 
Mulji Canji . . . 1. 1*. R. 5 Bom. 295 

24. — Ad XV of 1882 

$. 41. — Landlord and tenant — Admission of tenancy 
— Suit in ejectment. The plaintiff, alleging that the 
defendant was his tenant at a monthly rental of R52 
and had refused to deliver up possession to the 
plaintiff, took out a summons against the defendant 
under s. 41 of the Small Cause Courts Act, XV of 
18S2. The defendant admitted the tenancy, but 
contended that he held under an unexpired lease for 
four years. The Judge of the Court of Small Causes 
was of opinion that a question of title was involved, 
and he/dismissed the case on the ground that he had 
no jurisdiction to hear it. The plaintiff thereupon 
applied to the High Court under its extraordinary 
jurisdiction. Held, that the case was within the 
jurisdiction of the Small" Cause Court. Davidas 
Harji vandas v. Tyabally Abpulally 

1. 1.. R. 10 Bom. 80 

25, — 'Presidency 

Towns Small Cause Courts Act (X V of 1882), ss. 22 
awl 41 — Landlord and tenant — Suit to ejectment 

Tender and payment into Court — Transfer of 

Property Act (IV of 1882), s. 114— Costs. The 
plaintiff, a landlord, relying on a pro vision in a lease 
gave the defendants, his tenants, notice to quit. 
Within seven days the defendants tendered rent, in- 
terest, and costs. The plain ciff, nevertheless, filed 
this suit to eject the defendants. The defendants 
subsequently paid the full amount due into Courts. 
Held, that, under the terms of the lease, the defend- 
ants were not liable to forfeiture, and that, since 
the suit should have been brought under Ch. VII, 
s. 41, of the Presidency Small Cause Courts Act, the 
plaintiff must pay the defendant’s costs as between 
attorney and client under s. 22 of that Act*. Held, 
on appeal (i) that there, having been a tender and 
payment into Court of the full amount Hue, the 
plaintiff proceeded with the suit at his risk under 
s. 114 of the Transfer of Property Act ; (ii) that the 
suit not being cognizable by the Small Cause Court/ 
s. 22 of Act XV of 1882 did not apply, an applica- 
tion under Ch. VII of that Act not being a suit 
under s. 22 thereof. Krishnasami Chetti v. Natal 
Emigration Board . I. L. R. 17 Mad. 216 

20 — Trespass to immoveable 

property— Ad XV of 1882 , ss. 18, 19, 38, 45. 
The plaintiff brought a suit in the Calcutta Court 
of Small Causes to recover damages for trespass to 
certain immoveable property of which he proved he 
was in possession ; the defendant contended that 
such a suit was one for the determination of a right 
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SMALL CAUSE COURT, PRESIDENCY 
TOWN S — contd. 

1. JURISDICTION — contd. 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS— contd. ■ -^v h 

- 1. JURISDICTION— contd. 

(/) Immoveable Property — concld. 

to, or interest in, immoveable property, and was 
therefor© not maintainable in the Small Cause 
Court. Meld, that the Court had jurisdiction to 
entertain such a suit. Peary Mohun Ghosaul 
v . Habeas Chunder Gangooly 

I. L. R. II Calc. 261 

27. Small Caus e 

Courts Act {XV of 1882), s. 41— Mortgage— Mortgag 6 
sale— Ejectment — Suit, brought by 'purchaser at 
mortgage sale, to eject mortgagor — ■Eight of purchaser 
to possession not derived from mortgagee. The 
defendant, Mowji Dayal, mortgaged the house in 
question to one Lalji Doongersey in 1896. The 
defendant (mortgagor) remained in occupation of a 
part of the house, the rest of it being occupied by 
his tenants, who paid him rent. In October, 1900, 
Lalji Doongersey, the mortgagee, sold that house by 
auction, under his power of sale, and the plaintiff 
purchased it and obtained a conveyance on the 20th 
April, 1901. Subsequently the plaintiff (purchaser) 
brought this suit in the Small Cause Court, under 
s. 41 of the Small Cause Courts Act (XV of 1882), 
to eject the defendant (mortgagor), contending that 
he held as tenant-at-will or by permission of the 
plaintiff or of the mortgagee through whom he (the 
plaintiff) claimed. Held, that the case did not 
come within s. 41, and that the Small Cause Court 
had no jurisdiction to try the suit. A purchaser 
at a mortgage sale does not claim through the mort- 
gagee for the purpose of s. 41 of the Small Cause 
Courts Act (XV of 1882). That section deals with 
the right to recover possession, rather than with 
title, and consequently the derivative claimant 
must establish that his right to possession is the 
same as that which was vested in his predecessor 
(the mortgagee). But the purchaser’s right to 
recover possession is one which came into existence 
for the first time when he became absolute owner 
of the property. It is one which was not vested 
in the mortgagee, so that, though his present right 
to recover possession came into existence by virtue 
of something done by the mortgagee, it cannot be 
said that it passed from the mortgagee to him. 
Therefore, so far as relates to the purchaser’s present 
right to recover possession, the mortgagee is not a 
person through whom the purchaser claims. 
Chabilbas Lallubhoy v. Mowji Dayal (1901) 

I. L. R. 26 Bom. 82 


(g) Insolvency — concld . 

tions of the said Code, is repealed by the Presidency 
Small Cause Courts Act (s. 2 of Act XV of 1882), 
and consequently the notification of the Governor 
in Council of Fort St. George, dated 25th February 
1879, conferring on the Madras Court of Small 
Causes jurisdiction in insolvency being repugnant 
to s. 8 of the Code of Civil Procedure, 1882, as 
amended, if otherwise valid, ceased to have effect 
when Act XV of 1882 came into force. In re 
Waller . . . I. L. E. 6 Mad. 480 


(h) Legacy, Suit eor. 

29. • Presidency: 

Towns Small Cause Courts Act {XV of 1882%. 
s. 19— Suit for legacy— Equitable jurisdiction. A 
suit to recover a legacy brought in the Small 
Cause Court in which there is no allegation that the 
executors were in possession of sufficient assets to 
pay the legacy or that they had ever assented to the 1 
payment of the legacy is one for the administration 
of an estate and for an account : such a suit the- 
Small Cause Court has no jurisdiction to try. 
Okhoy Coomar Bonnerjee v. Koylash Chunder*. 
Ghosal . . . 1 . 1*. R. 17 Caie. 887 


{i) Maintenance, Suit eor. 

30, Presidency Small Cause 

Courts Act (XV of 1882), s. IB. Presidency 
Small Cause Courts, constituted under Act XV of 
1882, are not debarred from entertaining suits for 
maintenance not based on contract or declaratory 
decree. Pokala v. Murugappa 

I. L. R. 10 Mad. 114 


(j) Moveable Property. 

31. Tiled huts— Act IX of 1850, 

ss. 58, 88— Goods and chattels. Tiled huts were not 
“ goods and chattels ” within the meaning of s. 58, 
Act IX of 1850, and therefore could not be taken in 
execution under that section. Vi 7 here tiled huts had 
been seized under a decree of the Small Cause Court, 
and a third party interpleaded under s. 88 of Act IX 
of 1850 and claimed the huts : — Held , that the 
Court, having no power to seize the huts, was right 
in dismissing the claim. Kallypersaud Singh v. 
Hoolas Chund . 10 B. L. R. 448 : 20 W, R. 8 

32. — Fixtures — Act IX of 1850, 

s. 85 — Seizure of goods and chattels in execution, of 
decree — Engine in flour-mill — Landlord and tenant. 
In a suit for damages for the removal of oil and 
flour mills and a steam-engine and boiler seized in 
execution of a decree of the Calcutta Small Cause 
Court:- — Held, that such things were fixtures, and 
not goods and chattels, within the meaning of s. 58 
of Act IX of 1850, and therefore could not be seized 
in execution. The question whether fixtures are 
removeable by a tenant as against his landlord has 


(g) Insolvency. 

1 28. — — — Madras Small Cause Court 

MCgptf Procedure Code ( Act XIV of 1882), $. 8— 
— P^ksidency Small Cause Courts Act {XV of 
J.8S2)Vm. 2, 23. The Madras Court of Small Causes 
has no Jurisdiction in insolvency. The second para- 
graph of s. 8 of the Code of Civil Procedure, 1882, 
which, authorized the Local Government, by noti- 
fieation published in the official Gazette, to extend 
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SMAX.Ii CAUSE COURT, PRESIDENCY 

TOW N S — contd. 

1. JURISDICTION — contd. 

(j)' Moveable Property — contd. 
nothing to do with the question whether they are 
seiza'ble in execution as goods and chattels. Miller 
v . Brindabun 

I. X. R. 4 Calc. 946 ;4C.L, R. 460 

S3. — — — — — Presidency" Towns Small 
Cause Courts Act (XV of ,1882), s. 28 — 
Presidency Small Cause Court Mules of Practice , 
49, 50, 51 — Tiled huts— u For the 'purposes of exe- 
cution,” Meaning of — Question of Title— Mes 
judicata. In execution of a decree of the Calcutta 
Small Cause Court against N, the judgment-credi- 
tors attached certain tiled huts which had been 
mortgaged by N to the plaintiff. Plaintiff there- 
upon filed his claim on the mortgage in the Small 
Cause Court, but his claim was disallowed, that 
Court being of opinion that the mortgage was a 
collusive transaction and not genuine. The plaint- 
iff then brought this suit on his mortgage making 
the judgment-creditors as well as N defendants 
and praying as against the judgment- creditors that 
they be restrained from proceeding to a sale or 
other disposition of the mortgaged premises. A 
preliminary objection was taken that such a suit 
would not lie, and the suit w r as dismissed on that 
objection by the original Court. Held, that the 
words' of s. 28 (Act XV of 1882), “ for the purposes 
of execution, 57 must mean for all purposes of exe- 
cution, inclusive of the purposes of determining 
objections made to attachment. Tiled huts for 
all the purposes of execution are therefore moveable 
property under that section. The Small Cause 
Court has full power and authority to determine 
the question of title under a mortgage over attached 
property, and that question is therefore res judicata. 
Deng Nath Batabyal v. Nuffer Chunder 
Nunby . I. X. R. 20 Calc. 778 

3 c. w. asr. 590 

Held, on appeal by the plaintiff reversing the 
above decision, that tiled huts are immoveable pro- 
perty. That the words “ for the purpose of the 
execution of the decree 55 in s. 28 of Presidency 
Small Cause Courts Act (XV of 1882) only mean 
that, as between the judgment-debtor and the judg- 
ment-creditor, property of this particular class (i.e., 
tiled huts) shall, for the purposes of execution, be 
deemed to be moveable. That section does not 
contemplate that Small Cause Courts should deal, 
in execution-proceedings, with questions of title to 
or determine any right to or interest in tiled huts 
at any rate as between the attaching creditor and 
the mortgagee of the judgment-debtor. Ismail 
Solomon Bhamji v. Mahomed Khan, I. L. M. IS 
Calc. 296, distinguished. That the Small Cause 
Court had no jurisdiction to go into the question 
of the validity of the plaintiff’s mortgage, and 
neither the appellant nor the respondents, either or 
both, could by consent or otherwise give it jurisdic- 
tion. That the plaintiff was not estopped from now 
saying that the Small Cause Court had no jurisdic- 


SMAXX CAUSE COURT, PRESIDENCY 
TOWNS — contd. 

1. JURISDICTION— conk 

(j) Moveable Property — conoid. 

tion to deal with the matter. Deno Nath Bata- 
byal v. Abhor, Chunder Sett . 4 O. W, N. 470 


(7c) Registration Act, 1866, ss. 52, 53. 

34. Petition and decree under* 

Registration Act. Small Cause Courts in the 
Presidency Towns had no jurisdiction to entertain 
petitions and make decrees under the provisions of 
ss. 52 and 53, Act XX of 1866. In the matter t of: 
Act XX or 1866. In the matter of Nil Kamal 
Banerjee v. Madhusudan Chowdry 

6B.DE. 17T 

s.c. Nil Comul Banerjee v. Mudoosoodun 
Chowdhry .... 14 W. R. 478 


(7) Revenue. 

85. — Matter concerning revenue* 

— Trespass by Collector — Action of Collector in pre- 
serving waste land — Act IX of I860, $. 25. The 
Collector of Bombay, bond fide believing that certain 
land upon which a quarry had been opened by the* 
plaintiff was Government waste land, by his ser- 
vants forcibly stopped the quarrying operations 
of the plaintiff “ for the purpose, the Collector' 
stated in his evidence, of preserving the land for: 
Government, as land from which revenue might in 
future be collected.” In an action for trespass 
brought against him by the plaintiff, it was held 
that the act of the Collector was not u a matter 
concerning revenue ” within the meaning of s. 25* 
of Act IX of 1850, and that the jurisdiction of the 
Small Cause Court was therefore not excluded. 
Narayan Krishna Laud v. Norman 

5 Rom. O. C. 1 


(m) Set- off. 

36. — . .. Claims arising out of the 

same transaction — Presidency Small Cause Court 
—Jurisdiction — Equitable right of set-off — Civil Pro- 
cedure Code ( Act XIV of 1882), ss. Ill, 126 — Presi- 
dency Small Cause Courts Act {XV of 1882), ss. 18,. 
expl. 1, 24. In a suit in the Calcutta Small Cause 
Court to recover R 1,197-5-6, the price of goods sold 
and delivered, the defendants claimed to set-off a 
sum of R2,738-4 being the loss which they alleged 
they had sustained ‘ by reason of the plaintiff’s 
breach of contract, and claimed judgment for the* 
sum of R 1,540- 14-6 after giving the plaintiff credit 
for the sum claimed by him. Held, that the defend- 
ants’ claim could be set-off if it were one which 
the Small Cause Court had jurisdiction to try ; 
the claim being to obtain credit for or receive the 
entire sum of R2, 738-4, the Small Cause Court was 
without jurisdiction, and no set-off could therefore* 
be allowed. An equitable right of set-off exists in 
this country when both the claim of the plaintiff 
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•SMALXi cause court, presidency 

TOWNS —conid. 

1. JURISDICTION — conid. 

(m) Set-off — concld. 

•and that of the defendant arise out of the same 
transaction, although the claim sought to be set-off 
is not within the provisions of s. Ill of the Code of 
Civil Procedure. Quo&re: Whether a decree could 
be passed in favour of the defendant for any 
. balance which might be found due to him. Bro- 
•jendba Nath Das v. Budge-Budge Jute Mill 
Co I. L. R. 20 Calc. 527 

37. . — _ — “Admitted set-off” — Presi- 
dency Towns Small Cause Courts Act (XV of 1882), 
■s. 18, expl — Civil Procedure Code ( Act XIV of 
1882), s. 111. The plaintiffs sued in the Calcutta 
Court of Small Causes for breach of contract, the 
■damages for which breach amounted to R2,148, 
but they deducted from this sum of R2,148, by way 
•of set-off, a sum of R500 which was due by them 
to the defendant on account of an entirely different 
transaction, thereby reducing their claim to R 1,648. 
The defendant admitted that the R500 was due to 
him by the plaintiffs, but did not, either before suit 
or at the trial, agree to its being set-off against 
the plaintiffs’ claim. Held, by Macpherson and 
Trevelyan, JJ. (Petheram, C.J., dissenting), 
that the sum of R500 could not, under expl. I of 
s. 18 of Act XV of 1882, be set-off and that the suit 
must be dismissed as being beyond the jurisdiction 
of the Court. Ramdeo v. Pokhiram 

I. L. R. 21 Gale. 419 

(n) Title, Question oil 

38. Questions of title incident- 

■ally raised — Act XV of 1882, s. 19, cl (g ) — 
Suit for rent — “ Suits for determination of any 
right or interest in immoveable property When 
•a suit is brought in a form cognizable by a Court of 
Email Causes, that Court cannot decline jurisdiction, 
because a question of title to immoveable property 
is incidentally raised. It is the nature of the suit as 
brought by the plaintiff, and not the nature of the 
• defence, that determines whether or not the Court of 
•Small Causes has jurisdiction. 01. (g) of s. 19 of the 
Presidency Small Cause Courts Act (XV of 1882), 
refers to suits brought expressly for the purpose of 
■ obtaining a decree determining a right or interest in 
immoveable property, and cannot include a suit 
brought for moveable property, or moneys in which 
a question of title may be raised by the defendant. 
The plaintiffs sued in the Presidency Court of Small 
' Causes to recover fazendari rent from the holder of 
'fazendari land. The defendant pleaded that no 
rent had been paid for the land since 1846, that the 
claim was time- barred, and that the plaintiffs had 
no title to the land in question. The Judges of the 
Court of Small Causes dismissed the suit, on the 
grotind that the defence raised a bond fide question 
of title to immoveable property which ousted their 
‘jurisdietiom Held , reversing the lower Court’s 
decision, that the suit was cognizable by the Court 
of Small Causes. Bapuji Raghunath v. Kuvarji 
JEdulji Umbigar . . I. I* R. 15 Rom. 400 


SMAUGt CAUSE COURT, PRESIDENCY 

TOWNS —contd, 

1. JURISDICTION — contd, 

(n) Title, Question of — concld. 

39. ™; ■ ■■' ' Jurisdiction ■ : . of 

— Title suit — Presidency Small Cause Courts Ac t. 
(XV of 1882), s. 69. The Presidency Small Cause 
Court has jurisdiction to try questions of title, 
which arise incidentally in a suit, and even if such 
question be the principal, though not the sole one 
in the suit, the jurisdiction of the Small Cause 
Court is not ousted. To oust the jurisdiction of the 
Small Cause Court the question of title must be 
the sole and only one in the suit. Rajendka 
Mullick v. Nanda Lall Gupta (1904) 

I. L. R. 31 Calc. 1001 

40. : Small Cause 

Court, Presidency Towns • — New trial — Tiled huts — 
Title to immoveable property — Presidency Small 
Cause Courts Act (I of 1895), s. 38 — Civil Procedure 
Code (Act XIV of 1882), s . 622. Ordinarily where 
property attached as being the property of a judg- 
ment-debtor is claimed by a third person, that third 
person may file a claim ; and, where the Court has 
jurisdiction to try the question, the title to the 
property is determined in the execution-proceedings. 
Tiled huts are immoveable property. Under the 
present law the Small Cause Court has no jurisdic- 
tion to try a question of title to such huts, as be» 
tween an attaching creditor and a third person, who 
alleges that the property belongs to him and not to 
the judgment-debtor. Peary Mohun Ghosaul v. 
Harran Chandra Gangooly, I. L. R. 11 Calc. 216 , 
distinguished. Jamnadas v. Bai ShivJcor , I. L. R. 
5 Bom. 572, followed. Ambit a Lal Kalay v. 
Nibaban Chandba Nayek (1904) 

I. D. R. 31 Calc. 340 


(o) Trover. 

41 . Action for detinue and 

trover — Gift — Incomplete gift — Suit by executor 
to recover promissory notes on ground that the gift 
of them to defendant was incomplete — Presidency 
Towns Small Cause Courts Act (XV of 1882), s. 18. 
The plaintiff as executor of I) sued the defendant 
in the Small Cause Court of Bombay to recover 
two Government promissory notes of the nominal 
value of R2,000, standing in the name of D. The 
defendant, who had been D’s servant, alleged 
that the notes had been given to him by D as a 
reward for past services. The Court held that there 
was evidence (though unsatisfactory) of a gift by D 
to the defendant. It was then contended, on behalf 
of the plaintiff, that assuming there was evidence 
of a gift, such gift was incomplete, inasmuch as 
the notes had not been endorsed to the defendant, 
and that the defendant was not entitled to any aid 
from the Court to perfect the gift. The Judge held 
that the Court of Small Causes had no power to 
decree the return of the notes or payment of their 
value, and that, so far as the jurisdiction of that 
Court was concerned, the defendant had a right to 
retain the note. Held, by the High Court, that the 
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TOWNS— contd. 

1. JURISDICTION — concld. 

(o) Trover — concld . 

Court of Small Causes had jurisdiction to entertain 
the plaintiff’s claim, on the ground that there was 
an incomplete gift of the notes to the defendant 
and that it might on that ground pass a decree in 
favour of the plaintiff for the return of the notes 
or payment of the value. Khursedji Rustomji 
Colah v. Pestonji Cowasji Bitch a 

I. L. B. 12 Bom. 573 

2. PRACTICE AND PROCEDURE. 

(a) General Cases. 

[The practice and procedure of the Presidency ^ 
Small Cause Courts is so different now from what it 
was under the former Acts IX of 1850 and XXVI of 
1864 that most of the cases decided under those Acts 
have become useless as precedents. The procedure 
is now governed by Act XV of 1882 by which a 
great portion of the Civil Procedure Code has been 
extended to these Courts.] 

1. Dismissal of suit for want 

of jurisdiction — Costs — -Form of decree. Where 
a plea to the jurisdiction of the Small Cause Courts 
established under Act IX of 1850 is successful, the 
judgment ought to be one dismissing the suit. But 
whatever the form, it should be stated that the suit 
abates or is dismissed “ for want of jurisdiction.” 
In such a case the Court has power to award costs 
to the defendant. Freck v. Harley 

I. L. B. 6 Calc. 418 :7C.L B. 237 

2. . — . . ■■■ — — ■ Power to restore ease struck 

off* for default in appearance — Act IX of 
I860 , s. 42. A Court of Small Causes, constituted 
under Act IX of 1850, could, during the same day 
and at the same sitting of the Court, ex parte restore 
a cause once struck out under s. 42, though the 
order for striking off may have been duly recorded. 
In such a case it would be open to the defendant 
to apply to set aside such ex parte order, and the 
sufficiency of the grounds of the application would 
be a question for the discretion of the Judge. Shib 
Chhnder Mxjllick v . Kissen Dyal Opadhya 
I. Ii. B. 1 Calc. 476 

(b) Leave to sue. 

3. Practice as to granting leave 

to sue person out of jurisdiction — Poioer of 
High Court to make rules as to Small Cause Court — ■ 
Stat. 24 do 25 Viet., c. 104, s. 15— Civil Procedure 
Code , 1882, s. 652 — Presidency Towns Small Cause 
Courts Act (XT of 1882), ss. 6, 18, els. (a) and (c), 
33. In 1885 the High Court made a rule under 
the Presidency Small Cause Courts Act, s. 33, 
whereby it was declared that the granting leave 
to sue a defendant out of the jurisdiction under 
s. 18, els. (a) and (c), of that Act was a non-judieial 
or quasi-judicial act within the meaning of that 


SMALL CAUSE COUBT, PEESIDENC3T 

TOWNS— contd. 

2. PRACTICE AND PROCEDURE — contd. 

(b) Leave to sue — concld. 
section, and might be done by the Registrar of the 
Court of Small Causes, Madras. Held, that the 
rule was ultra, vires and void. Raj am Chetti v. 

Seshayya . . . I. L. B, 18 Mad. 238> 

(c) New Trial. 

4. — Application for new trial. 

— Fresh evidence — Affidavits. A party who applies 
for a rule for a new trial and obtains it on particular 
materials, ought not to be allowed to go into fresh 
evidence with a view to strengthen his case when the' 
rule comes on for hearing. If on hearing both 
parties the Court thinks further inquiry necessary, 
it can, of course, make such inquiry in such manner 
as seems most fit to it. When new trials are moved 
for on allegation of facts, it would, be very con- 
venient that a practice should be introduced of 
requiring the facts to be stated by affidavit, and in 
like manner the answer to be supported by affidavit. 
Modhoosoodun Koondoo v. Madhubram Sbwloll. 

15 W. B. 161 

5. : Presidency Towns 

Small Cause Courts Act (XV of 1882) ( amended ' 
by I of 1895), Ch. VI, ss. 69 and 70 — Jurisdiction. 
Where the plaintiff requested the Chief Judge of' 
the Presidency Small Cause Court to deliver his 
judgment contingent upon the opinion of the High 
Court under s. 69 of the Presidency Small Cause 
Courts Act (XV of 1882), hut subsequently aban- 
doned the exercise of such right before the question 
to he referred was formulated or a reference made 
— Held, that the plaintiff was not thereby deprived 
of his remedies under Ch, VI of the Act, and could 
still make an application for a new trial. Held, 
also, that the meaning of s. 70 is that, in failing to< 
give security, the party shall be deemed to have* 
submitted to the judgment as final and conclusive : 
within the meaning of s. 37 of Act I of 1895, that 
is to say, the judgment becomes final and conclusive,, 
save as provided by Ch. VI of Act XV of 1882. 
Held, therefore, that the Small Cause Court had 
jurisdiction to entertain the application by the 
plaintiff for a new trial. Protap Chunder Sen v. 
Tunsook D ass . . X. L. B. 23 Calc. 967 

6. Grrouad for new trial— -Want 

of jurisdiction. A new trial may be granted on 
the ground of want of jurisdiction in the Court, 
though such ground was not formally raised or 
recorded at the original hearing. Chtjnbee Churn 
Dutt v. Eduljee Cowasjee Bijnee 

I. L. B. 8 Calc. 678 : 11 C. L. B. 225 

7. , — Question of evi- 

dence — Power to reverse decree. Where the ques- 
tion is one of evidence, the judgment of the original 
Court can be reversed, and new trial directed only 
when such judgment is manifestly against the* 
weight of evidence. Sadasook Qanibir Chand vv 
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TOWNS— cantd. 

2. PRACTICE AND PROCEDURE — contd. 

(c) New Trial — contd . 

Kannayya , I. L. B. 19 Mad. 96 , followed. Sas- 
soon v. Hubby Das Bhukut 

I. Is. R. 2 4 Calc. 455 
1 C. W. N. 44 

8. Presidency Towns 

Small Cause Courts Act (I of 1895), -ss. <27 38 

— > Powers of Bench sitting on application for new 
trial — Question of evidence. The fourth Judge of 
the Presidency Small Cause Court, in a suit tried by 
him, delivered judgment for the plaintifh The 
•defendant applied under s. 38 of the Presidency 
.Small Cause Courts Act (I of 1895) for a new trial 
.and the Judges (the first and fourth) on such 
application set aside the judgment, and dismissed 
the plaintiff’s suit with costs, and on the plaintiff’s 
application the Full Bench of the Small Cause Court 
refused to interfere. Held, by the High Court, that 
the Judges exercised the powers of an Appellate 
Court in setting aside the original decree, and 
-exceeded the jurisdiction vested in them by s. 38 of 
the Act, such jurisdiction being a revisional juris- 
diction only. Held, also, that, where the question 
is one of evidence, the judgment of the original 
‘Court could be reversed, and a new trial directed 
only when such judgment is manifestly against the 
weight of evidence. Sadasook Gambir Chand v. 
Kannayya , I. L. B. 19 Mad. 96, followed. Sas- 
soon v. Hubby Das Bhukut 

I. Ij. B. 24 Cale. 455 
1-C.W.H.44 

9. — - — — Difference of opinion be- 

tween Jud ges as to allowing new trial. In a 
case of difference of opinion between two Judges 
upon the point as to whether there should be a new 
trial, no rule can be granted. Jardine, Skinneb 
& Co. v. Money . . . . 14 W. B. 312 

10. ! - Application to set aside ex 

parte decree — Presidency Small Cause Courts 
Act {XV of 1882), s. 37 ■ — Ex parte decree. S. 37 
of the Bresidency Small Cause Courts Act (XV of 
1882) does not apply to an ex parte decree. An 
application to set aside an ex parte decree passed by 
a Presidency Court of Small Causes falls within the 
terms of s. 108 of the Code of Civil Procedure. 
Eoshanlal v. Lachmi Nabayan 

I. Is. B. 17 Bom. 507 

11. Bower to reverse decree— 

Presidency Towns Small Cause Courts Act {X V of 

, 1882), s. 37 — Powers of Full Bench of Presidency 
Small Cause Court — Reversal of decree on question 
•, of fact. One of the Judges of the Presidency Small 
Cause Court in a suit tried by him delivered judg- 
q ment for the plaintiff. The defendant made an 

■ btion to the Full Bench under the Presidency 
2ause Courts Act, s. 37, and the Court arrived 
conclusion that the judgment proceeded on 
ppreeiation of the evidence and reversed the 
; ( H 0 , , by •; Collins, C.J. and Shephard 
J. (Best, J., dissenting), that the Full Bench of 


SMALL, CAUSE COURT, PRESIDENCY 
TO WINS — contd. 

2. PRACTICE AND PROCEDURE — contd. 

(c) New Tbial — concld . 

the Presidency Small Cause Court had transgressed 
the limits of the jurisdiction conferred by Act XV of 
1882, s. 37, as the case was one on which different 
minds might not unreasonably have come to differ- 
ent conclusions. Sadasook Gambib Chand v. 
Kannayya . . . I. Is. B. 19 Mad 96 

12 . — Bowers of Full Bench — 

Presidency Towns Small Cause Courts Act (XV 
of 1882), s. 37 — Presidency Toums Small Cause 
Courts Amendment Act (I of 1895), s. 13 — Appeal. 
Act I of 1895, s. 13, does not empower the Full 
Bench of the Presidency Court of Small Causes 
to entertain appeals of questions of fact against the 
decree of one of the Judges of the Court. Sbini- 
vasa Chablu v. Balaji Rau 

I. Is. B. 21 Mad. 232 

13 . Second new trial. It is com- 

petent to the Judges of the Calcutta Small Cause 
Court to grant a second new trial of the same case. 
Pubson Chund Golacha v. Kajoobam 

10 B. L. R. 355 : 19 W. B. 203 

14. • Second applica- 

tion for neio trial — Presidency Towns Small Cause 
Courts Act (XV of 1882), s. 37— Act IX of 1850 , 
s. 53. The Judges of the Calcutta Small Cause 

; Court have power to entertain in the same suit 
more than one application for a new trial. There 
is nothing in s. 37 of Act XV of 1882 prohibiting 
such a practice. It is in accordance with the 
practice of Courts in England to allow such appli- 
cations. Pur son Chund Golacha v. Kajooram , 10 
B. L. B. 355 : 19 W. B. 203, followed. Subbut 
Coomabi Dassee v. Radha Mohun Roy 

X. L. B. 22 Gale. 784 

15. ■ — Presidency Small 

Cause Courts Act (XV of 1882, as amended by Act 1 
of 1895), s. 38 — New trial of contested cases — Appli- 
cation to set aside order restoring suit dismissed for 
default of appearance. An application does not lie, 
under s. 38 of the Presidency Small Cause Courts 
Act, to set aside an order of a Judge of the Court 
setting aside his previous order dismissing a suit for 
default of the plaintiff’s appearance. Chinna- 

! THAMBI MUDALIAB V. VeEEABADRIAH NaIDOO 
i (1902) . . . I. X,. B. 26 Mad. 163 

16. Jurisdiction of Registrar' 

The Registrar of the Presidency Small Cause 
Court has no jurisdiction to entertain an applica- 
tion for new trial to set aside an ex parte decree 
made by him for default. Haladhar Haiti v. 
Choytonna Haiti (1903) 

I. Ij. R. 30 Gale. 588 
s.c. 7 C. W. N. 547 

( d ) Reference to High Court. 

, 17- — - -Question of law. Only ques- 
tions of law in suits can be referred. Mohun Sing 
v . Karekm Oonissa Begum . * .8 Mad 57 
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2. PRACTICE AND PROCEDURE— contd. 

(d) Reference to High Court — contd. 

The point of law referred should be expressly 
.stated. Jardine, Skinner & Co. v. Money 

14 W. R. 312 

18. Question of fact 

—Act XXVI of 1864 , 5 . 7— Act IX of 1850 , s. 55. 
The question whether or not cotton fabrics bordered 
with silk, or having a portion of silk otherwise used 
in their manufacture, are “ silks in a manufactured 
.or unmanufactured state wrought up or not wrought 
up with other materials, 55 within the meaning of 
s. 10, Act XVIII of 1854, was a question of fact to be 
decided on the evidence, and not a question of law 
to be referred for the opinion of the High Court 
under Act IX of 1850, s. 55, and Act XXVI of 1864, 
& 7. Lakhmidas Hirachand v. G. I. P. Railway 
Company . . . .4: Bom. O. C. 129 

19. - Order rejecting application 

for new trial — Judgment contingent on opinion 
<of High Court. The decision of a Small Cause Court 
rejecting an application for a new trial, but making 
such rejection contingent upon the opinion of the 
High Court, was not such a judgment as could be 
referred under s. 7, Act XXVI of 1864. Hall v. 
-To akim; . . . . . 12 B. 3j. R. 34 

See also Mackintosh v. Gill. 

12 B. I*. R. 37 : 20 W. R. 358 

20. — - Act XV of 1882 , 

<$. 69 — Reference to High Court , question for — 
New trial , Application for — Difference of opinion 
, between Judges— Contingent judgment . An order 
.rejecting an application for a new trial, subject to 
the decision of the High Court on certain point or 
points referred, is not a “contingent judgment 55 
within the meaning of s. 69 of Act XV of 1882, nor 
*can points of difference between the Judges at 
that stage form matter for reference. Nusserwan- 
jee v. Pursotum Dass . I, I*. R. 4 Calc. 298 

[Under the Acts of 1850 and 1864, the Judge in 
referring a point was bound to make his judgment 
■•contingent on the opinion of the High Court. 

See Dosabhai Kavasji v. Kherbadji Hormasji 

7 Bom. O. C. 180 

But now under the Act of 1882, s. 69, he can 
either give judgment contingent on the opinion of 
the High Court or reserve his judgment.] 

21. Stating case on application 

for a new trial — Presidency Towns Small Came 
Courts Act (XV of 1882), ss. 37, 38 , and 69. When, 
upon an application to the Presidency Small Cause 
Court for a new trial, the Judges differ in their 
■opinion as to any question of law, and the majority, 
without ordering a new trial, reverse the decree 
•of the Judge who tried the suit, the Court is bound 
to state a case for the opinion of the High Court 
under s. 69 of the Presidency Small Cause Courts 
.Act. Seshammal v. Munusami Mudali 

I. E. R. 20 Mad. 358 


SMALL CAUSE COURT, PRESIDENCY 

TOW N S — contd. 

2. PRACTICE AND PROCEDURE —contd. 

(d) Reference to High Court — contd . 

22. - — — — — — ~ : - Presidency 

Towns Small Cause Courts Act (XV of 1882), 
ss. 37, 69 — Application to Full Bench for new 
trial. The Full Bench of a Presidency Court of 
Small Causes cannot state a case for the" opinion of 
the High Court on the hearing of an application for 
a new trial made under Act XV of 1882, s. 37, such 
hearing not being the “ hearing of a suit 55 within the 
meaning of s. 69 of that Act. Oakshott v. British 
India Steam Navigation Company 

I. Xi. R. 15 Mad. 179 

23. • : Presidency Small 

Cause Courts Act (XV of 1882), s. 69 — Case stated 
for opinions of High Court — Mode of stating case — 
Question of law or usage. In a suit brought in the 
Small Cause Court by the plaintiffs against the 
defendant for damages for breach of contract to 
deliver goods, the only dispute was as to the prin- 
ciple on which damages were to be assessed. The 
defendant paid into Court the sum of R779-10-0. 
At the close of the hearing, and before judgment was 
delivered, the plaintiffs 5 attorney informed the 
Chief Judge that he would require a case to be 
stated for the opinion of the High Court under s. 69 
of the Presidency Small Cause Courts Act (XV of 
1882), unless the decree were in his favour. The 
Judge thereupon desired him to state the exact 
question of law he would wish to be referred, but 
he declared himself unable to do so until after 
judgment was delivered. He said he could not 
then say anything more than that he would require 
a case to be stated for the opinion of the High Court 
on any question of law that might arise in the case. 
The Chief Judge thereupon stated the facts to the 
High Court, and referred the following general 
question for its opinion: “Whether, on the facts 
above set forth, the plaintiffs are entitled to recover, 
from the defendant any, and if so what, sum greater 
than R779-10-O paid into Court by the defendant V’ 
On the reference coming before the High Court, a 
preliminary objection was taken as to whether the 
reference was in proper form, no question of law or 
usage having the force of law having been forrau- 

. lated for the opinion of the Court. Held (F arran, 
J., doubting), that the reference should be sent back 
to be amended by stating the precise question 
arising in the case, , Ralli Brothers v. Goculbhai 
Mttlchand * ' V . I. Xi. R. 15 Bom. 378 , 

24 — - Presidency 

Towns Small Cause Courts Act (XV of 1882), s. 69 
— Duty of the Judge in stating a case for opinion 
of the High Court— Question of law — Condition 
precedent to referring case. Under s. 69 of the 
Presidency Small Cause Courts Act (XV of 1882), 
the existence of such a question of law or usage or 
construction as therein mentioned is a condition pre- 
cedent to a reference to the High Court and if no 
such question arises, the Small Cause Court has no 
authority to refer and the High Court no jurisdiction 
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( d ) Reference to High Coxjrt — contd . 

to deal with the reference. The duty of drawing up 
the case, where a reference is made, is imposed 
on the Court, and it is responsible for the form of 
the case. Ishwardas Tribhovandas v . Kalidas 
Bhaidas . . . I. Xi. R. 20 Bom. 779 

25. — — Presidency 

Towns Small Cause Courts Act (A 7 of 1882), 
s. 69 — Requisition for reference. Time for making. 
A party requiring a Judge of the Small Causes 
Court to make a reference to the High Court under 
s. 69 of the Small Cause Courts Act (XV of 1882) 
must do so before the Judge has delivered his judg- 
ment. Rank of Bengal v . Vyabhoy Gangji 

I. L. R. W Bom. 618 

26. — — — — — Judgment con- 

tingent upon opinion of the High Court — Presi- 
dency Small Cause Courts Act (XV of 1882), s. 69 
— Civil Procedure Code, 1882, ss. 373 , 617, 618, 
and 619— Withdrawal of suit. Power to allow. The 
Small Cause Court passed a decree for the plaintiff, 
but contingent upon the opinion of the High Court. 
On the reference the High Court decided that, 
upon the plaint before' the Court, the plaintiffs 
could not recover. Held, that the Small Cause 
Court, on the receipt of the copy of the judgment of 
the High Court, was bound to enter judgment for 
the defendants. Yule & Co. v. Mahomed Hossain 

I. D. R. 24 Calc. 129 

27, Defect in reference — No ques- 

tion of law referred — Presidency Small Cause Courts 
Act (XV of 1882), s. 69, A reference can only be 
made under s. 69 of Act XV of 1882 for the opinion 
of the High Court upon some question of law or 
usage having the force of law or upon the construc- 
tion of a document if any such question arises in 
a suit or proceeding in which the amount or value of 
the subject-matter is over R50G, and either party 
requires such reference, A Small Cause Court mak- 
ing a reference under s. 69 should state the question 
of law, or usage having the force of law, or the con- 
struction of a document upon which the opinion 
of the High Court is sought. Quoere: Whether 
s. 617 of the Code of Civil Procedure is to be read as 
incorporated with s. 69 of the Presidency Small 
Cause Courts Act. Benode Lall Roy v. River 
Steam Navigation Company . 1 C. W. N. 148 

28, Deposit of security for costs 

— Act XXVI 1864, s. 8. A case should not 
be referred to High Court by a Judge of the Small 
Cause Court until security has been deposited in 
accordance with s. 8, Act XXVI of 1864, by the 
party against whom the judgment has been given. 
If such party do not deposit the security “forth- 
with,” he must be taken to submit to the judgment 
of the Small Cause Court. .Where, however, a 
case was sent up without security for costs being 
deposited, and before the case was heard the plaint- 
iffs tendered a sum as security, which the Judge 
refused to accept as being too late, the High Court, 
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2. PRACTICE AND PROCEDURE — contd. 

(d) Reference to High Court — contd . 
on the sum being deposited, and it appearing that 
the defendant would not be prejudiced by such 
a course, allowed the case to be heard. Fornaro 
v . Ramnarain Sookdeb 

14 B. It. R. 180 : 23 W. R. 180 

29. - Act XXVI of 

1864, s. 8 — Omission to deposit costs — N on-appear- 
ance. Where a case had been referred from the- 
Small Cause Court, for the opinion of the High Court 
at the request of the plaintiffs, and they neither 
deposited any security for the cost of the reference,, 
nor appeared in the High Court : — Held , that the- 
defendants, who appeared, were entitled to judg- 
ment and to an order that the plaintiffs should pay- 
the costs of reference and other expenses connected 
therewith. Dissent v. Justices of the Peach 
for the Town of Calcutta 

5 B. h. R. Ap. 24 : 20 W. R. 349 note 

In a similar case, however, the reference was held 
not to be properly before the Court, and an applica- 
tion for costs by the defendant was refused. Raj- 
KUMAR PARAMANICK V . STEWART 

5 B. It. R. Ap. 23 

[These cases were under the old procedure. Under 
Act XV of 1882, if security is not deposited, the 
party against whom the contingent judgment has 
been given is to be taken to have submitted to it. ] 

30. — — ~ Case referred at request of 

party — Non-appearance of such party before High 
Court — Costs. When a case is referred by the Small 
Cause Court, for the opinion of the High Court, at 
the request of one of the parties, and such party does 
not appear in the High Court, the decision must be 
given against him, whether security has been given 
for the costs of the reference and the amount of the 
judgment or not, and he must pay the cost of the 
reference. Williamson v. Arab Ismail Khan 

11 B. Ii. R. 415 : 20 W. R. 849” 

31. Costs of reference to High 

Court — Costs — Practice — Presidency Towns Small 
Cause Courts Act (XV of 1882), s. 69 — Civil Pro- 
cedure Code (Act XIV of 1882), ss. 220, 617, 620. 
Under s. 620 of the Civil Procedure Code, the cost 
of a reference to the High Court cannot be dealt 
with separately, but must be dealt with when award- 
ing the cost of the suit. They are, however, in 
the direction of the Court, and need not neces- 
sarily follow the event of the suit. Nicol v. 
Mathoora Dass Dumani 

I. Xu R. 15 Calc. 507' 

32. * — ■ — - — — — — — — - ' 1 , , Presidency' 

Small Cause Courts Act (XV of 1882), ss. 69, 70 — 
Contingent judgment — Security for the amount of the- 
judgment and the costs of reference — Time for furnish* 
ing such security — Power to extend time to furnish the- 
security. In cases of reference from the Presidency 
Small Cause Court, the provisions of the Statute- 
which governs the matter should be strictly com- 
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(d) Reference to High Court — concld '. 
plied with. In a suit for damages, the Officiating 
Chief Judge of the Presidency Small Cause Court, 
on May 28, 1900, gave judgment for the plaintiff, 
contingent upon the opinion of the High Court and 
a reference was made to the High Court, under s. 69 
of the Presidency Small Cause Courts Act. The 
defendants, at whose request the contingent judg- 
ment was given, did not fully deposit the amount 
of the judgment and the costs of the reference 
until November 14, 1900. A preliminary objection 
having been taken to the hearing of the reference, 
on the ground that it was not properly before the 
Court : — Held , that, as security for the amount of 
the judgment and the costs of the reference was not 
furnished 44 at once,” as required by s. 70 of the 
Presidency Small Cause Courts Act, the preliminary 
objection must prevail, and that the reference must 
be dismissed, the defendants paying the costs of the 
reference. Fornaro v. Bamnarain Sookdeb, 14 
B. L. B . ISO, discussed. Quoere : Whether there 
is any power in the Pligh Court to extend the time 
for furnishing such security. Jugal Kissore v. 
Sewmuk Roy (1901) . I. D. B, 28 Cale. 280 

38. Conditions imposed upon 

Judge of Small Cause Court in stating ease 
for opinion — • Presidency Small Cause Courts Act 
(XV of 1882), s. 69 — Civil Procedure Code (Act 
XIV of 1882), ss. 617 and 621— High Court, 
poiver of — Amendment — Bemand. Before the 
High Court can give an opinion upon a matter 
referred to it by the Presidency Small Cause Court 
under s. 69, three conditions must be complied 
with : — (i) that the Court referring the matter 
entertains a reasonable doubt upon some question 
of law, (ii) that it states what the point is upon 
which the doubt is entertained, and (iii) that it 
gives a statement of the facts, containing an ex- 
pression of opinion on the point which is referred to 
the decision of the High Court. When such a course 
has not been adopted, the High Court can, under 
s. 621 of the Code of Civil Procedure, return the case 
to the lower Court for amendment. Garling v. 
Secretary of State for India (1903) 

I. Xi. B. SO Calc, 458 

(e) Re-hearing. 

34. Be-hearing, application for 

— Practice — Presidency Small Cause Courts Act 
(XV of 1882), ss , 38 and 71 — Compliance with 
requirements of Act subsequently to application for 
re-hearing— Buie of High Court , No. 208 — Limita- 
tion Act, 1877, s. 6. An application to the High 
Court for a re-hearing under s. 38 of the Presidency 
Small Cause Courts Act (XV of 1882) must be in 
writing. A decree was passed against the petitioner 
by the Court of Small Causes on the 9th December 
1887. On the 16th December Counsel on his behalf 
was instructed to apply to the High Court under 
s. 38 of Act XV of 1882 for re-hearing of the suit. 

VOL. V. . / 


SMADIi CAUSE COURT, PBESIDENCY 

TOWNTS— contd. 

2. PRACTICE AND PROCEDURE— contd. 

(e) Re-hearing — contd. 

The Court was then engaged in re-hearing appeals ; 
but, in order to prevent the petitioner’s application 
from being barred by limitation under the provisions 
of the section which requires the application to be 
made within eight days, their Lordships, before 
rising, allowed the application to be then formally 
made, but adjourned the hearing to a subsequent 
day. When the case came on, it appeared (i) that 
the petition had not been signed and declared until 
the 17th December 1887, i.e., the day after the 
application had been made in Court ; (ii) that the 
affidavit in support of the application, as required 
by s. 38, had not been filed until two days after the 
application in Court ; and (3) that the Court-fees, 
which by s. 71 of Act XV of 1S82 should be paid 
prior to the application, had not been paid until 
the 20th December 1887, i.e., four days after the ap- 
plication. Held, that the application for a re-hear- 
ing must be rejected. The application, although 
nominally made on the 16th December, was only 
provisionally received, and every objection to its 
reception which could have been taken on that 
day could be taken at the hearing. The subsequent 
compliance by the petitioner with the requirements 
of the Act could not place him in a better position 
than he occupied when the application was made. 
In re Jai Kissoondas Rurshotamdas 

I. Jj. B. 12 Bom. 408 

85. Presidency 

Small Cause Courts Act, s. 38 — Case in which order 
for re-hearing granted on ground that decision of 
Small Cause Court tvas against weight of evidence 
— Practice. On an application for a re-hearlng by 
the High Court, under s. 38 of Act XV of 1882, of a 
suit already heard and decided by a Judge of the 
Small Cause Court : — Held, by the High Court, that, 
the evidence being of a very conflicting character 
and not such as to justify a distinct opinion that the 
Judge of the Small Cause Court was wrong in 
his decision, the application for a re-hearing should 
be refused. S. 38 of Act XV of 1882 does not 
authorize the High Court to grant an order for a 
re-hearing where that Court merely feels that the 
evidence is doubtful without forming any opinion as 
to whether the conclusion arrived at by the Small 
Cause Court is a wrong one. The section requires 
that there should be such an opinion before granting 
the order, and such opinion should be a distinct 
opinion, and not merely what is termed an inclina- 
tion of opinion. Hassanbhoy Visram v. British 
India Steam Navigation Company 

I. Ii. B, 12 Bom. 579 

88. — » Presidency 

Towns Small Cause Courts Act (NF of 1882), 
ss. 38, 71 — Stamp — Petition insufficiently stamped 
—Deficiency of stamp, power to make good , after 
period of limitation allowed for presentation of 
application . On the 7th April being the last day 
on which such application could be made under the 
provisions of s. 38 of the Presidency Small Cause 

17 F 
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SMAI.Ii CAUSE COURT, PRESIDENCY 
TOWNS —contd. 


BWAJSh CAUSE COURT, PRESIDENCY 

TOWN S — contd. 

,2. PRACTICE AND PROCEDURE —contd. 

(e) Re-hear ma—contd. 

Courts Act, an application was made to the High 
Court under that section for the re-hearing of a suit 
which hid b<*en dismissed by the Small Cause Court*. 
The a/plication was made by petition at the rising 
of oAe Court, and not being a regular motion day 
l he hearing of the matter was postponed till the 
0th April. On that day, on the application being 
brought on, it appeared that the petition only bore 
a 7-rupee stamp instead of one of the much larger 
value required by s. 71 of the Act. It was con- 
tended on behalf of the petitioner that the deficiency 
could then be made up, and that he was entitled to 
have the application heard. Held, that this could 
not be done. The eight days allowed by s. 38 
expired on the 7th April, and had the application 
been then considered, it could not have been 
received, but must have been rejected, as s. 71 
requires the proper fee to be paid before the appli- 
cation can be received. Although the considera- 
tion of the application was deferred to the 9th April, 
that made no difference, as the eight days had expir- 
ed before the petition was in such a condition that it 
could be received. Norendranath Bose v. Abi- 
nash Chtjnder Roy . I. Ii. R. IB Calc. 445 

37* • — Miscarriage or 

failure of justice — Withdrawal before judgment of 
request to refer case for the opinion of the High Court. 
In a suit in the Court of Small Causes, in which 
questions of law and fact were raised, the plaint- 
iffs at first asked the Judge to state a case for the 
opinion of the High Court under s. 69 of Act XV of 
1882. The Judge was willing to do so, but the 
plaintiffs withdrew their request. The Judge there- 
upon delivered his judgment and dismissed the suit. 
The plaintiffs then applied to the High Court for a 
re-hearing under s. 38 of Act XV of 1882. It was 
contended that the Judge was wrong in his view of 
law as applicable to the facts. Held, that, even if 
that were the case, there was no “ miscarriage or 
failure of justice ” within the meaning of s. 38, and 
that the plaintiffs were not entitled to re-hearing, 
Vassohji Tricumji & Co. v. Southern Maratha 
Railway Company . I. E. R. 17 Bom. 14 

88. ■ ' Presidency 

Small Cause Courts Act (XV of 1882), s. 88 — 
Dismissal for default — Remedy of plaintiff— Civil 
Procedure Code, 1882, ss. 100, 102 , 103— Appear- 
ance and non-appearance of parties — Appearance 
by counsel or pleader to obtain adjournment S. 38 
of the Presidency Small Cause Courts Act (XV of 
1882) does not preclude a plaintiff whose suit has 
been dismissed for default from applying under 
a 103 of the Civil Procedure Code (Act XIV of 1882) 
to have the order of dismissal set aside. There is no 
inconsistency between the two sections. A plaintiff 
whose suit has been dismissed for default has two 
separate remedies under different enactments. If 
he chooses to apply for a new trial under s. 38, he 
must do so within eight days. If he professes to 
apply for an order setting aside the dismissal under 


2. PRACTICE AND PROCEDURE — contd. 

(e) Re-hearing — contd. 

s. 103 of the Civil Procedure Code, he can do so 
within thirty days (Limitation Act XV of 1877, 
Sch. II, Art. 163). A suit and cross-suit between 
the same parties were on the board of a Judge of 
the Presidency Small Cause Court for hearing on 
the 23rd April 1898. On that day A, the counsel 
who was instructed for the defendants in the first 
suit and for the plaintiffs in the second, was unable 
to attend, and B , another counsel, held his brief and 
appeared on his behalf and applied, for two months 5 
• adjournment of both suits. The munim of his 
clients was then in Court. B was unable to state 
what was the defence, if any, to the claim of the 
plaintiffs in the first suit. The adjournment was 
refused, and B said he withdrew from the case. 
Both suits were then and there disposed of, the 
claim of the plaintiffs in the first suit being decreed, 
the second suit being dismissed for non-appearance. 
On the 7th May following, an application was made 
for a re-hearing of both suits. The Court, regarding 
the decrees as ex parte decrees, granted a rule for a 
new trial, which was made absolute. On appeal 
to the Full Court, the matter was referred to the 
High Court. Held, that under the circumstances 
the suits were to be considered as having been 
disposed of under ss. 100 and 102 of the Civil Pro- 
cedure Code (Act XIV of 1882) respectively, and 
that, whether or not they, or either of them, fell 
within the category of contested suits as defined 
by s. 38 of the Presidency Small Cause Courts Act 
(XV of 1882), the remedy under s. 103 of the Civil 
Procedure Code was open to the plaintiffs in the 
cross-suit* Soonderlal v. Goorprasad 

I. D. R* 28 Bom. 414 

89. — — — — — Small Cause 

Court — Presidency Small Cause Courts Act (XV of 
1882), ss. 9 and 38 — Decision by a single Judge on 
evidence— Reversal of decree by Full Court — Juris- 
diction — Practice. One of the Judges of the Presi- 
dency T S mall Cause Court at Bombay having dis- 
missed the plaintiff’s suit on the evidence, the 
decree of the Judge was reversed by the Full Court 
(composed of two Judges), as being manifestly 
against the weight of the evidence, on an applica- 
tion by the plaintiff under s. 38 of the Presidency 
Small Cause Courts Act (XV of 1882). A question 
arose as to whether the decision of the Full Court 
was ultra vires and void, there being nothing in the 
rules framed under s. 9 of the Act providing for the 
exercise by the Full Court, composed of two or 
more Judges, of any powers conferred on the Small 
Cause Court. Held, that, although the rules of 
procedure and practice of the Presidency Small 
Cause Court at Bombay were silent as to the 
exercise by the Full Court, consisting of more than 
one Judge, of any powers under the Act, it did not 
follow that the sittings of the Full Court were there- 
fore ultra vires. Although no rules were framed 
as to the procedure to be followed, still, by long 
practice, the procedure had become well-defined 
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TOWNS — concld . 

2. PRACTICE AND PROCEDURE — concld. 

(e) Re-hearing — concld. 

and fully known, the practice being that the Pull 
Court should consist of two Judges — the Chief 
Judge, and in his absence the senior Judge, presid- 
ing. The Judge against whose decree any applica- 
tion is made is generally the second member, if he is 
present in Court. If he is absent, the Chief Judge 
and the second, or the Chief and any other Judge, 
hear and dispose of the application. Such being 
the unwritten rules of practice, they must be deemed 
to be “ Rules treated as in force in the Court on 
31st December, 1894, 55 under cl. (2) of s. 9 of the 
Act, and to be validly in force. They fall within 
the principle that an inveterate practice amounts 
to a rule of law. Held, further, that the power to 
.alter, set aside or reverse the decree under s. 38 of 
the Act includes the power of the Eull Court to pass 
a decree in favour of the party in whose favour the 
application is granted. The practice of the Court 
of Small Causes at Bombay, of reviewing the decree 
in cases in which the notes of evidence are sufficient 
to enable the Pull Court to undertake that review, 
.and of setting aside a wrongful dismissal of the suit 
•where the decision is manifestly against the weight 
•of evidence, is not contrary to law. Behram 
Kajkhushru Irani v. Ardeshir Kavasji (1903) 

1. R. R. 27 Bom. 503 

.SMART, CAUSE COURT, RANGOON. 

1. Establishment of — Act XXI 

■of 1863 — Act XI of 1865 — Local Government. Act 
XXI of 1863, after establishing Recorder’s Courts 
in British Burma, and fixing the limits of their 
jurisdiction, enacted by s. 10 that, “ save as in this 
Act provided, no Court other than the Recorder’s 
Courts shall have or exercise any civil jurisdiction 
whatever within the limits for the time being fixed 
,as aforesaid.” Act XI of 1865, after declaring 
that the words “ Local Government ” should de- 
note “ the person authorized to administer the Exe- 
cutive Government in such part,” enacted by 
s. 3 that the Local Government may, with the pre- 
vious sanction of the Governor General in Council, 
constitute Courts of Small Causes under that Act 
at any place within the territories under such Gov- 
ernment. By s. 3 the Judge of such Sm all Cause 
Court was to be appointed by the Local Govern- 
ment. Act XI of 1865 did not repeal s. 10 of Act 
XXI of 1863. By notification dated 1st Septem- 
ber 1869 the Governor General appointed a Judge 
of the Small Cause Court at Rangoon, extended 
the provisions of Act III of 1864 to British Burma 
and invested the Chief Commissioner of British 
Burma with the powers conferred on a Local Gov- 
ernment by that Act. By notification of 2nd 
October 1869 the Governor General in Council 
sanctioned the establishment of a Court of Small 
Causes in Rangoon under s. 3, Act XI of 1865, 
extended the jurisdiction of the said Court to an 
amount not exceeding R 1,000, and notified that 
the territorial jurisdiction would be co-extensive 
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— concld. 

with that of the existing Small Cause Court juris- 
diction of the Recorder’s Court at Rangoon. Held , 
that the Small Cause Court at Rangoon so estab- 
lished was properly constituted. There is nothing 
to show that the words “ Local Government,” 
as used in Act XI of 1865, were intended to include 
a Chief Commissioner. Ko Shoay Boon v. Shoay 
Gan . 6 B. R. R. 196 : 14 W. R. 831 

2. Jurisdiction of —Foreign ship 

— Suit by sailor for wages — Mofussil Small Cause 
Court Act (XI of 1865), s. S { expl . a). Civil 
Courts have, as a general rule, jurisdiction to try 
all civil suits against all persons of any nationality 
within the local limits of their jurisdiction. A 
captain of a ship, who was at the time loading or 
unloading his vessel within the local limits of the 
Small Cause Court at Rangoon, was sued by one 
of his sailors (who had contracted to serve on a 
voyage from Bremerhaven to East India) for 
wages in the Small Cause Court of Rangoon. Held, 
that the sailor’s cause of action arose within the 
local limits of the Small Cause Court where the 
defendant was residing when the suit was brought , 
and that therefore the Small Cause Court had ju- 
risdiction to hear the suit. Olner v. Lavezzo 

I. D. R. 10 Calc. 887 

SMUGGRING. 

See Stolen Property — Offences re- 
lating to 18 W. R. Cr. 83 

19 W. R. Cr. 37 

SNAKE-CHARMERS. 

death caused by — 

See Murder. 

3 B. R. R. A. Cr. 25 : 12 W. R. Cr. 7 
I. R. R. 5 Calc. 351: 4 C. R. R. 580 

SOCIETIES REGISTRATION ACT (XXI 
OE 1860). 

— - . s. 20 — Charitable society — Religious so- 

ciety existing for the management of a public mosque. 
A religious purpose may be a charitable pur- 
pose, and a society for religious purposes will ordi- 
narily be a society for charitable purposes. Chari- 
table purposes axe not restricted to the giving of 
alms or other charitable reliefs, but the words 
have a much wider legal meaning. In re White : 
White v. White, {1893], 2 Gh. P. 41, followed- 
Held, that a religious society which had for its 
object the control and management of, and the 
protection of the property appertaining to, a cer- 
tain public mosque, was a society, which might 
legally be registered under the provisions of the 
Societies Registration Act, 1860. Anjuman Isla- 
mia of Muttra v. Nasir-ud-Din (1906) . 

I. R. R. 28 All. 384 

BORDIER. 

See Cantonments Act (III of 1880), 
s. 14 . . I.L.E. S AIL 214 

17 p 2 
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"SOLICITOR — concld. 

Khetter Kristo Mitter v. Rally Prosunno Ghose, 1. 
L. R. 25 Calc. 887 , followed. Ramdoyal Serowgee 
v. Ramdeo , 1. L. R. 27 Calc. 269 , dissented from . 
Held, also, that the giving of a negotiable security 
by the plaintiff to Lakshmibai operated as a con- 
ditional payment only and not as a satisfaction 
of the debt, hi re Romer and Haslam , 1893 ] 2 
■Q. B. 286 , 296 , followed. Cullianji v. Raghowji 
( 1904) . . . . I. Ii. B. SO Bom. 27 

2. Taxation — Work not ordinarily 

falling upon Solicitors — Work of meritorious 

• character. K was the solicitor for the defendant 
in a suit brought to obtain probate of the will 

• of one Damji Lakhniichand. The defence set 

up was that the will was a forgery. Being 
unable to procure the services of an expert, 
K, after special study for the purpose, himself 
carefully studied every letter of the alleged will, 
and despite counsel’s opinion that he had no 
chance of succeeding, he eventually succeeded in 
■satisfying the trying Judge that the will was a 
forgery. In his bill for attorney and client’s 
costs, ~K claimed extra payment for the additional 
and unusual work incurred by him. Held , in 
review of taxation, that K was entitled to be se- 
parately remunerated for the special work done 
by him, as it was in fact a charge for work done 
which would not ordinarily fall upon a Solicitor 
in the preparation of the brief. Dahibai v. 
Soonderji (1907) . I. Xi. B. 31 Bom. 430 

-SOLICITORS ACT, 1877 (40 & 41 VICT. 
C. 25), S. 9. 

See Attorney I. L. R. 35 Calc. 915 

•SOLITARY* CONFINEMENT. 

See Sentence — Solitary Confinement. 

3 B. L. R. A. Cr. 49 
I. It. R. 6 All. 83 

SOMAJ. 

See Brahmo Samaj. 

breach of agreement to join — 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

2 b. L. r. s. hr. 4 

exclusion from — 

See Jurisdiction of Civil Court — So- 
cieties . . 8 B. L. R. A. C. 91 

SONTHAL FARGANAS. 

See Guardian I. L. R. 34 Calc. 569 

See Settlement Officer. 

6 a Ii. R. 555 

See Transfer of Criminal Case — Gene- 
ral Cases . I. L. R. 18 Calc. 247 

•: — appeals in cases from— 

See Appeal — Regulations — Bengal 
Regulation III of 1872 

0 C. L. R. 555 


SONTHAL PARGANAS — concU, 

— — appeals in cases from — conid. 

See Appeal in Criminal Cases — Acts — 

Act XXXVII of 1855 17 W . R. 11 

I. L. R. 12 Calc. 530 

See High Court, Jurisdiction of- — 
Calcutta — Civil. 

I. L. R. 3 Calc. 298 
I. L. R. 10 Calc. 761 

trial of suit for land in — 

See Jurisdiction — Suits for land — 
Property in different districts. 

I. L. R. 4 Calc. 222 

See Subordinate Judge, Jurisdiction 

of* . . .5 0. L. R. 128 

SONTHAL PARGANAS JUSTICE RE- 
GULATION (V OF 1893). 

— S. 15. 

See Sanction for Prosecution — Revo- 
cation of Sanction. 

I. L. R. 80 Gale. 910 

s. 24. 

See Sonthal Pergunnahs Settlement 
Regulation, s. 6. 

I. L. R. 20 Calc. 288 ¥: 

SONTHAL FARGANAS SETTLEMENT 
REGULATION (III OF 1872). 

See Partition — Right to Partition — 
Partition of portion of Property. 

5 C. W. N. 185 

ss. 3, 4— Act XXXVII of 1855, s. 2— 

Bengal , N.-W. P . and Assam Civil Courts Act (XII 
of 1887) — Suit exceeding R 1,000 in value — Officer 
invested with power of a Civil Court — £ c Court. ’ 5 The 
effect of s. 2 of Act XXXVII of 1855 and s. 3 of 
Regulation III of 1872 is to make the general laws 
and regulations, including the provisions of the 
Code of Civil Procedure, applicable in the Sonthal 
Pergunnahs to suits exceeding R 1,000 in value 
without any qualifications, provided that such suit 
are tried in the Courts established under the 
Civil Courts Act (XII of 1887). An officer in the 
Sonthal Pergunnahs invested by Local Govern- 
ment with the powers of a Civil Court under s. 4 
of Regulation III of 1872 is a Court established 
under Act XII of 1887 within the meaning of s. 3 
of the Regulation. Dungaram Mar wary v. Raj- 
kishore Deo . . I. L. R. 18 Calc, 183 

1, s, 5— Jurisdiction of Civil Court — - 

Settlement proceedings. During the time of the 
settlement in the Sonthal Pergunnahs, certain 
proceedings were instituted, with the permission of 
the Settlement Officer, by the plaintiff to get 
possession of certain land, and came before the 
Subordinate Judge, by whom they were treat- 
ed as a regular suit. The decision was not pro- 
nounced until the settlement had been completed. 

Held, that s. 5 of Regulation HI of 1872 did not 
apply, and that, under the circumstances, the 
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SONTHAL PABGANAS SETTLE- 
MENT BE GUL ATION (III OF 1872> 
— contd. 

- — s. 6 — concld. 

the amount borrowed is c 4 unlawful 5 5 within the 
meaning of s. 23 of the Contract Act. All that the 
law provides is that compound interest will not be 
decreed by any Court. Referring to the Sonthal 
Regulations, s. 6 of Regulation III of 1872 and 
s. 24 of Regulation V of 1893, it was held , in respect 
of an agreement to pay interest on an amount com- 
posed partly of the principal and interest due on a 
former debt, that such agreement is not void under 
s. 24 of the Contract Act, and that the obligee may 
recover such sums of money as he is entitled in law 
to recover, notwithstanding that part of the con- 
sideration is compound interest. Shama Char an 
Misser v. Chuni Lal Marwari 

I. L. B. 26 Calc. 238 

1. __ ss. 11, 25 —Suit regarding matter 

decided by Settlement Court — Settlement, Officer* 
Finding of — Jurisdiction of Civil Court — Right of 
suit — Suit to set aside settlement and for possession. 
Where a suit was brought to establish by avoiding 
the instrument under which he held, that the de- 
fendant- was not a tenant of the lands in dispute, 
and to oust him from possession, and he had been 
recorded in the record-of -rights made by the Settle- 
ment Officer as a tenant of such lands : — Held , that 
the suit was one regarding a matter decided by the 
Settlement Court 44 within the meaning of s. 11 of 
the Sonthal Pergunnahs Settlement Regulation 
(III of 1872),” and was therefore not maintainable. 
The introductory words of cl. 4 of s. 25 of the Regu- 
lation, which impose a personal limitation on the 
jurisdiction of the Civil Courts, apply to suits of all 
the three classes to wdiich the cause relates ; so 
that the bar to the jurisdiction can take effect on a 
suit in the third of the three classes only when it is 
both 44 a suit to contest the finding or record of the 
Settlement Officer,’ ’ and involves also the deter- 
mination of 4 4 the rights of zamindars or other pro- 
prietors as between themselves.” Ram Churn 
Sing v. Dhaturi Sing . I. L. B. 18 Calc. 146 

2. — — — 44 Proprietor 

Meaning of — Suit for establishment of lalchiraj title' 
and amendment of record- of -rights — Jurisdiction of 
Civil Court— Onus of proof. In proceedings for 
settlement of rent and record-of-rights under the- 
Sonthal Pergunnahs Settlement Regulation (III 
of 1872) certain lands claimed by the plaintiffs as 
lalchiraj were ordered to be recorded as mal and 
assessed with rent, the Commissioner of the Divi- 
sion stating that the plaintiffs might, if they chose,, 
bring a suit in the Civil Court. The defendant 
(zamindar) obtained an ex parte decree for rent on. 
the basis of the jumma-bandi prepared in the said 
proceedings. In a suit brought to establish the 
plaintiff’s lakhiraj title and for an order directing 
the record-of -rights and jumma-bandi to be amend- 
ed i—Heid , that a lakhiraj dar is a proprietor within 

There is the meaning of s. 25 of the Regulation, and ss. 11 

n agree- and 25 did not bar the jurisdiction of the Civil 

the Son- Court in this case. Ram Charan Singh v. Dhaturi 

3st upon Singh, I. L . R. 18 Calc . 148, distinguished. Held* 


SONTHAL PABGANAS SETTLE- 
MENT REGULATION (III OF 1872) 
— contd. 

< — s. 5 — concld. 

proceedings must be taken to have been regularly 
commenced, and that they might be completed 
as proceedings in the ordinary Civil Court. Held, 
further, that the proceedings were not necessarily 
irregular by reason of the fact that issues had not 
been framed under s. 5 of the Regulation. S.ona- 
moni Dasi v . Lilanund Singh 11 C. L. B. 30 

2. — — Appeal from 

settlement proceedings — Notification of the Lieutenant - 
Governor of the 7th May 1872 — Act X. NX VII of 
1858, s. 2. The officer appointed under s. 2 of Act 
iXXXVII of 1855, and not the Settlement Officers 
as such, are the persons empowered to try such 
suits as are referred to by Regulation III of 1872, 
S. 5, and to certify issues to the Civil Courts under 
that section. The notification of the Lieutenant- 
Governor, dated the 7th May 1872, being still in 
force, the Settlement Officers have no power to deal 
with such eases. Where a Settlement Officer re- 
ferred certain issues to a Deputy Commissioner 
as a Civil Court under Regulation III of 1872, s. 5, 
to be dealt with by him, and he gave a decision 
thereon and certified the same to the Settlement 
Officer, and it appeared that the Deputy Commis- 
sioner had previously been invested with the powers 
of a Settlement Officer, and the proceedings were 
subsequently returned to him for the settlement 
record to be amended in conformity with his find- 
ings, he being thoroughly conservant with all the 
facts of the case, and he accordingly passed an 
order and amended the record defining the areas 
to which the plaintiffs were entitled. On appeal 
against that order, — Held , that, so far as he was 
acting as a Civil Court, the Deputy Commissioner 
had no jurisdiction to try the issues sent him or deal 
with the case, but that, inasmuch as he was vested 
with the powers of a Settlement Officer, and was 
fully competent as such to deal with the case him- 
self, seeing that the parties could not in any way 
be prejudiced by the irregularity committed, the 
High Court would not interfere to set aside the 
order. Held, also, that, treating the action of the 
Deputy Commissioner as that of a Settlement 
Officer, the High Court had no jurisdiction to hear 
the appeal. Tarini Pershad Misra v. Mahamud 
Chqwdhry . . I. L. B. 7 Calc. 376 

s.c. Tarinh Pros ad Misser v. Furbish Chun- 
der Chowdhry . . 8 C.L. B. 548 
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SOBTHAL PABGAHAS SETTLE- 

MEHT BEGUIiATXOH (III OF 1872) 

— concld . 

— ss. 11, 25 — concld « 

also that in the present case the onus was on the 
plaintiffs to prove their alleged lakhiraj title. 
Bamranjan Chuckerbutty v. Nanda Lal Latk 

I. I.. B. 22 Calc. 473 

1. — — ss. 24, 25 — Suit to set aside 

order of Settlement Officer — Non-publication of re - 
cord- of -rights. Where, in December 1884, a suit 
was brought to set aside an order of the Settlement 
Officer under Regulation III of 1872, made in 
December 1875, after disposing of the plaintiff’s 
objections to the defendant’s title, and it was 
found that no record-of-rights had been published 
in accordance with s. 24 of the Regulation : — Held* 
that the suit was not barred under s. 25 as not 
having been brought within three years from the 
date of the order. The final order referred to in that 
section must be one subsequent to or not preced- 
ing the publication of the record-of-rights. Ram 
Narain Singh v. Ram Runjun Chuckerbutty 

I. Ij. R. 13 Calc. 245 

2. Suit to set aside 

order of Settlement Officer — Non-publication of re- 
cord- of -rights— Onus of proof. In a suit instituted 
in January 1887 by a plaintiff to set %side a settle- 
ment made under Regulation III of 1872 and to 
recover khas possession of a mouzah, alleging that 
the defendant held the lands as chakran and that 
the services for which he held them had ceased, the 
defendant pleaded that the tenure -was dur-moku- 
rari, that the land had been settled as such in 
June 1877, and that the suit was consequently 
barred by the special limitation provided by s. 25 
of the Regulation. The plaintiff sought "to set 
aside the settlement on the ground of the non-pub- 
lication of the record-of-rights and the fraud of the 
defendant, and both the lower Courts found that 
the record-of-rights had not been published by its 
being posted conspicuously in the village as re- 
quired by s. 24. On special appeal it was contend- 
ed on behalf of the defendant that such publica- 
tion was not essential, but that it was open to the 
Settlement Officer to publish the record in such 
manner as might be convenient. Held, that post- 
ing the record conspicuously in the village is an 
essential part of the publication, and that the suit 
was not barred by limitation. It was further con- 
tended that the onus of proving the tenure to be 
dur-mokurari, which had been thrown on the de- 
fendant, had been wrongly so thrown on him, as 
the suit was substantially one to set aside a decree. 
Held , that the onus of proving the validity and pro- 
priety of the settlement-proceedings upon which 
he relied had been properly thrown on the defend- 
ant. Nadiar Chand 'Singh v. Chunder Sikhur 
Sadhu . . . I. X,. B. 15 Calc. 785 

SOUTH CAHABA. 

: 1 Forest and waste lands — Rebut- 

table presumption of Government ownership — 
Conclusive presumption under Hindu and Maho- 


SOUTH CAB" ABA — concld. 

medan Law — Warg land — Right of wargdar over 
waste lands adjacent to his cultivated land — 
KumaJci and Netticut rights' — Acts of user and occu- 
pation consistent with proprietary right of Govern- 
ment. There is a general presumption that forest 
and immemorial waste land in South Canara, 
not exclusively occupied by any person or body 
of persons, is the property of the Government. 
In the case of the large tracts of immemorial 
forest on the ghats and elsewhere in South 
Canara, there is a presumption of fact, that they 
arc Government forests, though such a presump- 
tion is rebuttable, by proof of private ownership, 
in regard to any particular part of the forest. In 
the case of forests and secondary growth, the pre- 
sumption will usually be that they belong to some 
private owners, but this may be rebutted by show- 
ing that any portion forms part of a warg that was 
abandoned or forfeited or escheated to Govern- 
ment, or by showing that it was not part of a 
warg, but was cultivated as Kumri. In order to 
rebut the presumption of Government ownership 
in forest and immemorial waste land it is necessary 
that there should be proof of the exercise both in the 
past and in the present, of acts of undoubted owner- 
ship, such, for instance, as the granting of leases 
to tenants for cultivation, and the cutting of 
valuable timber trees for sale and not such acts as the 
Government permits in forest and waste land for 
the benefit of the adjacent cultivation. “ Kuinaki 7 
and “ Netticut” privileges, which are conceded to 
all wargdars for the better enjoyment of their warg 
lands adjacent to Government forest do not by any 
means prove exclusive proprietary right as against 
Government. “ Netticut ” privileges are enjoyed 
by such wargdars as have their wargs situated hr 
valleys lying between the slopes or ridges of hills. 
Each ridge or Netticut forms a natural boundary, 
within which a cultivator grazes his cattle. Ku- 
maki lands are lands which are allowed to be used 
in assisting cultivation and they are intended to 
afford to the ryots the means of procuring leaves 
for manure and to furnish fodder for their cattle. 
History of the Revenue System obtaining in the 
District of South Canara reviewed- Subbaraya 
v. Krishnappa , I. L. R. 12 Mad. 422 , approved. 
JBhaskappa v. The Collector of North Canara , l. L. 
R. 3 Bom. 452, approved and followed. The 
Secretary of State for India v. Krishna yya 
(1905) . , I. Ii. B. 28 Mad. 257 

SOVEBEIGB FBIBCE 
— suit against— 

See Jurisdiction of Civil Court — 
Foreign and Native Rulers. 

See Res Judicata— Competent Court — 
General Cases. 

I. Ij. B. 15 Mad. 494 

SPECIAL BEHCH. 

See Attorney I. L. B. 35 Calc. 915 
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SPECIAL DAMA 

allegation of— 

See Jurisdiction of Civil Court — 
Abuse, Defamation, and Slander. 

See Jurisdiction of Civil Court — Pub- 
lic Ways, Obstruction of. 

See Right of Suit— Obstruction to 
Public Highway. 

See Slander. 

Damages for loss of reputation 

caused by defaming wife — Special reputation 
caused by defaming a wife damages — Cause of 
action. A instituted a suit against B for defa- 
mation. The words used alleged unchastity on the 
part of A*s wife. A alleged (a) special damage, 

(b) that the words were defamatory in themselves, 

(c) , that he himself was defamed and was there- 

fore entitled to sue. Held, that the words used 
by B were defamatory in themselves and did not 
amount to mere verbal abuse and that, therefore, 
A was entitled to damages without proving special 
damage. Girish Ch-under Mitter v. Jatadhari 
Sadukhan , I . L. R. 26 Calc. 653 , distinguished. 
Thin Hosein v. Haidar, 1. L. R. 12 Calc. lQ6 ; 
Trailakya Nath Chose v. Chandra Nath Duit, I . 
L. R. 12 Calc. 424 ; Jogeswar Sarma v. Dinaram 
Sarma, 3 C. L. J. 140, and Parvati v. Marnier , 
I. L . R. 8 Mad. 175, referred to. Held, also, 
that the cause of action having arisen in the 
mofussil the suit was not governed by the rule laid 
down in Bhoonimoney Dossee v. Natobar Biswas , 
1. L. R. 28 Calc . 452. Sukkan Teli v. Bifad 
Teli (1906) . I. L. R. 84 Calc. 48 

SPECIAL DIARY. 

copy of statements recorded in — 

See Witness I., L. R. 86 Calc. 560 


SPECIAL COMMISSIONER 
a.... ... register prepared by— 

See Evidence — Civil Cases — Miscel- 
laneous Documents— Registers. 

I. L. R 22 Calc. 112 

Jurisdiction— Beng. Reg. Ill of 

1828 — Release of resumed lands — Mesne profits. 
In 1855 the Privy Council decided against the right 
of the Bengal Government to resume and re-assess 
the ghatwali lands in the zamindari of Kurruckpore. 
In 1860 the Sudder Court, acting as Special Commis- 
sioners under Regulation III of 1828, at the in- 
stance of the zamindar, directed the release of th's 
resumed lands, but did not decide as to the right 
to the mesne profits which the Government had 
received from the Ghatwals during the period of 
resumption, deeming this question beyond their 
competency as Special Commissioners. The za- 
mindar having appealed to the Privy Council, com - 
plaining of the omission, and contending that the 
mesne profits should have been wholly adjudged 
to him : — Held, that the Special Commissioners had 
jurisdiction to decide upon the true title to the 
whole money in dispute and to direct the payment 
and disposition of the same with interest. Leela - 
nund Singh v. Government of Bengal 

1 W. R P. C. 20 ; 9 Moo. I. A. 479 

SPECIAL CONSTABLE. 

Grounds of appoint- 
ment — Police Act ( V of 1861), ss. 17, 19. The 
circumstances, which justify an order under s. 17 
of the Police Act (V of 1861 ) are that a disturbance 
of the peace is apprehended, and that the police 
force available is insufficient to preserve the peace 
and protect the inhabitants of the place, where the 
disturbances are apprehended. Where upon the 
report of a Sub-Inspector of Police that there was a 
dispute about certain land, in which the petitioners 
were concerned, which was likely to lead to a breach 
of the peace, the Magistrate appointed them special 
constables under s. 17 of Act V of 1861, and they 
refused to receive their letters of appointment, but 
were afterwards told that their services would not 
be necessary : Held, that the order of appointment 
of the petitioners under s. 17 and their convictions 
under s. 19 were illegal. JSFanda Kishore Singh 
v. Emperor (1908) . I. L. R. 85 Calc. 454 

SPECIAL COURT AT RANGOON 

See Appeal in Criminal Cases— Acts 
— Burma Courts Act. 

I, L. R. 4 CaleJ007 

SPECIAL DAMAGE. 

See Civil Procedure Code, 1882, s. 199. 

I. L. R 30 Bom. 241 

See Defamation I. L, R. 34 Calc. 48 

See Limitation Act, 1877, s. 26 (1871, 
s. 27) . I. L. R I Mad. 385 

See Right of Suit — Obstruction of 
Public Highway. 

See Right of Way 6 C. W. N. 187 

Seg Slander I. L, R. 28 Calc. 452 

■■ ■=: : V'- ;; v: S 'r v Vi 


SPECIAL JUDGE. 

See Appeal — Acts — Bengal Tenancy 
Act . . I. L. R 17 Calc. 328 

See Bengal Tenancy Act, s. 102. 

I. L. R 22 Calc. 244 

See Bengal Tenancy Act, s. 108. 

X. L. R 21 Calc. 521 

See Dekkan Agriculturists’ Act, s. 3. 

I. L. R. 14 Bom. 387 
I. L. R. 15 Bom. 80 
I. L, R 16 Bom. 128 

See Dekkan Agriculturists’ Act, s. 53. 

L L.R. 12 Bom. 684 
I. L. R. 15 Bom. 180; 650 
I. L. R. 19 Bom. 286 
I. L, R 22 Bom, 520 
I. L. R. 28 Bom, 821 

See Review — Ground for Review. 

I. L. R. 15 Bom. 650 

See Review— Power to Review. 

I* L. R. 19 Bom. 116 
I. L. R, 20 Bom, 281 
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SPECIAL JUDGE — concld. 

order of— 

See Special oe Second appeal — Orders 

SUBJECT OE NOT TO APPEAL. 

I. L. B. 16 Calc. 598 
I. L. B. 21 Calc. 776 ; 935 
I. L. B. 22 Calc. 477 
I. L. B. 24 Calc. 462 

See Superintendence of High Court 
— Civil Procedure Code, 1882, s. 622. 

I. L. B. 16 Calc. 596 
I. L. B. 21 Calc. 935 
I. L. B. 18 Bom. 347 
I. L. R. 19 Bom. 286 
I. L. B. 23 Calc. 723 
I. L. B. 25 Calc. 34 
I. L. B. 26 Calc. 556 


5. Grounds of Appeal — 

(a) Form of .... 11948 

(5) Questions of Fact . . 11946 

(c) Evidence, Mode of Dealing 
with — 

Evidence Generally . 11958 
Documentary Evidence 11985 
Oral Evidence . . 11970 

Admission or Rejection 

of Evidence . . 11972 

6. Other Errors of Law or Proce- 
dure — 

(a) Appeals .... 11974. 

(b) Costs .... 11975 

(c) Discretion, Exercise of, 

in Various Cases. 

(d) Issues, Omission to Decide 

(e) Judgments 
(/) Local Investigations 

(g) Mistakes 

(h) Multifariousness . 

( i ) Parties . . . 

(?) Remand .... 

( h ) Review . 

(l) Valuation of Suit . 

(m) Witnesses 
in) Miscellaneous Cases 

7. Procedure in Special Appeal 11995 


See Privy Council, Practice of — 
Special leave to appeal. 

See Oudh Rent Act, s. 108. 

13 C. W. 27. 1093 


11978 

11980 

11981 

11983 

11984 

11985 

11986 

11987 

11989 

11990 
X1991 
11993’ 


1. Orders subject or not to Appeal 11898 

2. Right of Appeal . . . 11920 

3. Admission or Summary Rejection of 

Appeal . . . 11920 

4. Small Cause Court Suits — 

(a) General Cases . . 11921 

(b) Account . . . 11925 

(c) Award ... 11925 

id) Contract . . . 11925 

(e) Contribution . . . 11927 

if) Customary Payment . 11928 

{g) Damages . . . . 11928 

{h) Debts . . . „ 11932 

(i) Declaratory Decree . 11932 

(?) Decree .... 11933 

j (Jc) Immoveable Property . 11933 

© Maintenance . . . 11933 

( m ) Mesne Profits . « 1 1933 

Money . . . 11935 

(o) Mortgage . . 11936 

(p) Moveable Property . 11937 

iq) Profits of Land . . 11938 

(r) Rent . . . 11939 

(5) Specific Performance . 11941 

(0 Surety .... 11941 

(u) Tax . . . V 11942 

(t?) Title, Question of . . 11943 

(w) Trespass . . 11945 


See Appeal . 9 C. W. 17. 154 ; 636 

See Appeal — Acts — Bengal Tenancy 
Act. 

See Appellate Court — Objections 

taken for first time on Appeal. 

See Bengal Bent Act, 1869, s. 102. 

See Bengal Tenancy Act, 1885, ss. 103A, 
105, 106A, 109 A. 

I. H B. 33 Calc. 832 
13 C. W. N. 1X49 

See Bengal Tenancy Act, ss. 152, 153. . 

SC. W. 17. 438; 472 

12 C. W. 27. 835 

See Civil Procedure Code, 1882, s. 111. 

1. 1*. B. 30 Bom. 173 

See Civil Procedure Code, 1882, s. 244. 

13 C. W. H. 105 

See Civil Procedure Code, 1882,ss. 311 
312. . I. D. B. 32 Bom. 572 

See Civil Procedure Code, 1882, s. 574. 

18 C. W. 27. 140 
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SPECIAL OB SECOND A PPE AL— conid* 
See Civil Procedure Code, 1882, s. 584 

See Contribution, Sett foe. 

I. L. B. 30 Mad, 212 

Soe Court Pees Act, s. 28. 

I. L. B. 25 Mad. 880 

See Custom . I. L. B. 30 All. 311 

See Jurisdiction. 

I. L. B. 34 Calc. 858 

i See Mortgage. . 8 C. ¥. H. 690 

See Pre-emption. 

I, L. B. 33 Calc. 698 

See Privy Council, Practice of — Ques- 
tions of Pact I. L. B. 16 Calc. 753 
L. B. 16 I. A. 125 

See Privy Council, Practice of — Spe- 
cial leave to Appeal. 

12 B. L. B. 107 

See Provincial Small Cause Courts 
Act, Sch. II, Arts. 13 anb 31. 

I. L. B. 26 All. 358 

See Recorb of Rights. 

I. L. B. 35 Calc. 176 

See Review — Orders subject to Re- 
view. 10 B. L. B. 155, 156 note 

See Review — Power to Review. 

W. B. 471 
11W.B. 511 
6 B. L. B. 333, 334 note 
I. L. B. 33 Calc. 1362 

See Second Appeal. 

See Tort . I, L, B. 31 All. 333 

— 1’ application of rule that notice 

to agent binds principal — 

See Declara : ory Decree, Suit for — 
Suits concerning Documents. 

L. B. 29 I. A. 203 

errors of law or procedure ; re- 

■ mand— 

See Remand— Cases of Appeal after 
Remand , I. L. B. 28 Calc. 324 

non-ex elusion from limitation 

period of time spent in. prosecuting — 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases. 

I. L. B. 29 Calc. 826 

-a orders subject or not to appeal — 

See Superintendence of High Court- 
Civil Procedure Code, 1882, s. 622. 

5 0. W.N.192 

_ — plea urged for the first time 

See Railway Company. 

I. L. B. 27 Bom. 597 
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SPECIAL OB SECOND APPEAL— contd. 
power of High Court in — 

See Landlord and Tenant. 

I. L. B. 34 Calc. 718 ; 

. Small Cause Court suits ; title 

question of— 

See Small Cause Court, Mofussil — 
Jurisdiction, Title, Question of. 

under Bengal Tenancy Act— 

See Bengal Tenancy Act, s. 13. 

6 C. W. N. 190 ' 

7 C. W. N. 591 

See Res Judicata — 

Adjudications ; 

I. L. B. 28 Calc. 471- 

Competent Court — Revenue 

Courts . 5C.¥. N. 798- 


1. ORDERS SUBJECT OR NOT TO APPEAL. 

1. Law applicable to speeiaL 

appeals — Civil Procedure Code , 1877 , ss. 588 , 591 >■ 
Second appeals to the High Court must either come 
within Ch. XLII or ss. 588 and 591 of Act X of 
1877. Hirdhamun Jha v. Jinghoor Jha 

I. L. B. 5 Calc. 711 

2. Order improperly adding 

plaintiffs to suit — Civil Procedure Code, 1882 , 
s. 591 . An appeal lies, under s. 591 of the Civil 
Procedure Code, from an order improperly adding 
a person as a plaintiff in a suit. Googlee Sahoo 
v. Premlal Sahoo . I. L. B. 7 Calc. 148 

3. Order for attachment for- 

contempt — Civil Procedure Code , 1882, s. 591. 
An order for attachment for contempt is not an 
order in the exercise of the High Court’s civil juris- 
diction, and therefore does not come within the 
provisions of s. 591 of the Civil Procedure Code. 
Navivahoo v. Narotamdas Candas 

I. L. B. 7 Bom. 5’ 

4. — Decision of Political Agent 

in a regular appeal — Political Agent of South- 
ern Maratha Country . A special appeal lies from 
the decision of the Political Agent of the Southern. 
Maratha Country passed in regular appeal.. 
Nilowa v. Fakirappa . 6 Bom. A. C. 75- 

5. Decision of the District 

Court on appeal from the Taluk&ari Set- 
tlement Officer. A decision of the District 
Court on appeal from the Talukhdari Settlement - 
Officer is subject to second appeal to the High. 
Court. Jamsang Devabhai v. Goyabhai Kxka- 
bhai . . . . I. L. B. 16 Bom. 408 

8. Order for penalty under 

Stamp Act — Civil Procedure Code, 1877 > s. 588 — 
Act VIII of 1859 , s . 365. A decision of a Judge 
directing a penalty to be enforced under the Stamp 
Act is not *\ an order as to a fine ” within the mean- 
ing of s. 365 of Act VIII of 1859 (with which 
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14. Order of remand— Order 

under s. 354 , Civil-Procedure Code, 1859. A special 
appeal did not lie from an order of remand under 
s. 354, Civil Procedure Code. Collector, of Aura 
v. Buljeeta . . . 3 Agra 388 

Agra F. B. Ed. 1874, 161 

15. Order on inquiry in ease of 

obstruction in execution of decree — Miscel- 
laneous appeal — Civil Procedure Code , 1859 , s. 229.. 
Where an inquiry had been held under s. 229, Code 
of Civil Procedure, and a regular appeal lay to the 
High Court under s. 231, a miscellaneous appeal 
could not be entertained. Gooroo Doss Roy v. 
Pttnchanun- Bose . * 9 W. B. 337 

16 . — — - — Order refusing to admit 
appeal presented after time. A special appeal 
will not lie against an order of the Judge refusing 
to admit a regular appeal presented after the ex- 
piration of the time provided for preferring appeals. 
Phoolharee v . Bisheshhr Pershad 3 Agra 301 

17 . — Case decided ex' 

parte. A special appeal does not lie from the orders 
of a Judge declaring that sufficient cause has not 
been shown to his satisfaction for presenting after 
time an appeal from an ex parte judgment of a 
Deputy Collector. Rqghoonath Singh v. Mohttn 
Lal Hitter . . ; , . . 7W.R. 296 

( Contra ) Suderooddeen v. Hrronath Sein 

8W.R.87 


9, Order as to execution of 

decree under R5,00G, but with, interest, 
etc., exceeding R5,000 — Second Class Subordi- 
nate Judge — Subject-matter of suit under £5,000 and 
within jurisdiction. The plaintiffs obtained a de- 
cree in the Court of a Second Class Subordinate 
Judge for a sum less than R5,000, which with accu- 
mulations of interest subsequently exceeded 
R5,000. The plaintiffs applied in execution to 
recover the total amount. The application was 
rejected by the Subordinate Judge on the ground 
that the Court had no jurisdiction under s. 24 of 
Act XIV of 1869. On appeal, the District Judge 
made an order confirming the decision of the Sub- 
bordinate Judge. The plaintiffs filed a second 
appeal in the High Court. Held, that no second 
appeal lay to the High Court from such an order. 
The subject-matter of the suit was within the juris- 
diction of the Subordinate Judge, and his jurisdic- 
tion continued, whatever might be the result of 
the suit, in all such matters in the suit as were 
within his cognizance, amongst which were mat- 
ters in execution in the suit. The mere circum- 
stance that the amount actually due by process 
of accumulation exceeded R5,000 could not oust 
him from the jurisdiction he hitherto had over the 
suit. Shamrav Pandoji v. Niloji Ramaji 

I. !i. B. 10 Bonn 200 

10. Begular appeal beard ex 

parte. A special appeal lies from a regular ap- 
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SPECIAL OB SECOND APPEA 1*— contd. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

s, 588 of Act X of 1877 corresponds). S. 365 was not 
intended to apply to penalties under the Stamp 
Act, but only to fines which may be levied under 
the Code itself. Sonaka Chowdhrain v. Bhoobun- 
joy Shaha . . I. L. B. 5 Calc. 311 


Order as to compensation 


for land — Land Acquisition Act ( X of 1870), ss. 15, 
39 — Dispute as to right to compensation. Where a 
dispute as to the right of one of two claimants to 
certain compensation awarded under the provi- 
sions of the Land Acquisition Act has been referred 
to the Civil Court under s. 15 of that Act, a second 
appeal wall lie to the High Court from the judgment 
passed in an appeal against the decision of the 
Court to -which the dispute was referred. Atri 
Bai v. Arnopoorna Bai 

I. L. B. 9 Calc. 838 : 12 C. L. R. 409 


Order directing plaint to be 


returned for presentation in proper Court 
— Civil Procedure Code, 1882, s. 57. A Munsif 
dismissed a suit, on the ground that, if it had been 
properly valued, it would not have come; within 
his jurisdiction. The District Judge affirmed the 
Munsif’s judgment, and directed the plaint to be 
returned for presentation to the proper Court under 
s. 57 of the Civil Procedure Code. This was not 
done. Held, that a second appeal would lie. Joy- 
nath Roy v. Lall Bahadoor Singh 

I. L. B. 8 Calc. 126 : 10 C. I*. E. 146 


SPECIAL OE SECOND APPEAL — contd.- 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

peal heard ex parte. Tara Grand Grose v. Anand- 
Chandra Chowdhry 

2 B. L. E. A. C. 110 : 10 W. E. 450 s 

Ramshet bin Bachashet v. Balkrishna bin 
Ababhat . , . .6 Bom. A. C. 101- 

Paran Chttnder Ghose v. Chtjkkun Lall 
Roy ... . 20 W. E. 402- 

11. Appeal from ex parte de- 

cree — Appeal improperly admitted. Where a 
decree is passed ex parte in an original suit, the 
defendant has no right to a special appeal, even 
though his appeal has been entertained by the 
Civil Court. Chxdambara Pillai v. Kaman 

1 Mad. 189 


12 . 


Decree ex parte. A second 


appeal lies from an ex parte decree of a lower Ap- 
pellate Court. Marttti v. Vithtj. 

I. L. E. 16 Bom. 117 


Order refusing to set aside 


ex parte decree — Civil Procedure Code ( Act X 
of 1877), ss. 588 , 622. After a decree has been 
made ex parte , the defendant applied to have it set 
aside. The Subordinate Judge refused the appli- 
cation, but his order was reversed by the District 
Judge. Held, that the order of the District Judge 
was final under s. 588, and that no second appeal 
would lie, nor would the Court interfere under 
s. 622 of the Code. Attbinash Chunder Mooker- 
jee v. Martin . . I. L. R. 8 Calc. 832 
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SPECIAL OB SECOETD APPEAL— contd, 

I. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

18. — — - Order dismissing appeal as 

{presented out of time — Civil Procedure Code, 
1882, s. 584 — Limitation Act , 1877, s. 4. An order 
•dismissing an appeal as being presented out of time 
■under s. 4 of the Limitation Act, 1877, is a i£ decree 
passed in appeal 55 within the meaning of s. 584 
of the Civil Procedure Code, 1882. A second ap- 
peal will therefore lie from such order. Gunga 
Dass Dey v. Ram joy Dey I. L. B. 12 Calc. SO 

19. h — Befusal to restore appeal 

withdrawn. No special appeal lies from the 
•order of a Judge refusing an application to restore 
an appeal that had been withdrawn. Modhoo- 
mutty Debia v. Dhunput Singh 18 W. B. 167 

20. Order dismissing appeal 

on failure of appellant to deposit costs of 
notice — Act XXIII of 1881, ss. 5 and 6. A 
«pecial appeal lay from an order passed under ss. 5 
and 6 of Act XXIII of 1861 dismissing an appeal 
for non-service of notice in consequence of failure to 
•deposit the cost of issuing the same. Dinobttn- 
jdhoo Chutteraj v. Beharee Lal Mooeerjee 

3W, B/Mis. 2 3 

Indue Chunder Baboo v . Oozeer Ali Khan. 

7 W. B. 388 

21. Order re-admitting appeal 

^dismissed for want of prosecution— Civil 
Procedure Code, 1859, s. 347. A special appeal lay 
from an order under s. 347 of Act VIII of 1859 re- 
admitting an appeal dismissed for want of prose- 
cution. Dinobundhoo Chutteraj v. Beharee 
Lai*l Mookerjee . . . 3 W. B. Mis. 23 

22. — — Order rejecting application 

for re-admission of appeal dismissed for 
default of prosecution — Proof of illegality of 
order — Civil Procedure Code, 1859, s. 347. A 
■special appeal will lie from an order of a Judge re- 
jecting an application for the re-admission of an 
■appeal dismissed for default of prosecution, provi- 
ded the order he shown to be illegal. Haloo v. 
Atwaro . . 7 W. B. 81 

23. ■ — h - Order rejecting application 

for re-admission of appeal dismissed for 
want of prosecution — Civil Procedure Code 
1859, s. 347 . A special appeal lay from an order 
rejecting an application, under the provisions of 
;s. 347 of Act VIII of 1859, for the re-admission of 
;an appeal dismissed for default of prosecution, if 
it appears that the Court below has not exercised the 
discretion which it possessed under the section. The 
lower Appellate Court, -without inquiry and without 
recording any reasons, summarily refused an appli- 
cation under s. 347. The order of refusal was set 
aside in special appeal, and the application remand- 

proper consideration- and disposal. Lall 

v . zahueia, . , , e ar. w.222 

— — — — Order dismissing appeal 
for non-appearance of appellant— Civil Pro- 
cedure Code, 1859 , 5 . 345. A special appeal lay to 

. 

" y/y.- , ^ : v :; r : 

Hill! 11II11IS:: ’ 


1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

the High Court from an order passed under s. 346 of 
the Civil Procedure Code, dismissing the appellant’s 
regular appeal for non-appearance of the appellant 
in person or by pleader. Devappa Setti v. Bamanan- 
dha Bhatt, 3 Mad. 109, commented on. Chinnappa 
Chetti v. Nadaraja Pillai . . 6 Mad. 1 

Devappa Setti v. Ramanandha Bhatt. 

3 Mad. 109 

25. Order dismissing appeal 

for default — Civil Procedure Code, 1882, 584. 

No appeal will lie under s. 584 of the Code of Civil 
Procedure in a case -where an appeal has been dis- 
missed for default, inasmuch as an appeal cannot 
be brought within any of the grounds therein 
mentioned. Anwar A^i v- Jaffer Ali 

I. L. B. 23 Gale. 827 

26. Order refusing to admit 

appeal dismissed for default — Application for 
re-admission. No special appeal lay to the High 
Court from the order of a Judge refusing to re-admit 
an appeal dismissed for default by a Principal Sud- 
der Ameen. The application for re-admission should 
be mad© to the Principal Sudder Ameen. Kisto 
Persad Dutt v. Cowie . W. B. 1864, 315 

27. Order refusing to re-admit 

appeal — Dismissal of appeal for default— Pleader 
asking for time to go on with a case — Civil Proce- 
dure Code, 1882 , ss. 556, 558. The provisions 
of ss. 556 and 558 of the Civil Procedure Code do not 
apply, when the pleader for the appellant not merely 
informs the Court that he has no instructions, but 
makes an application for postponement, -which is re- 
fused, and the appeal is thereupon dismissed. A 
second appeal does not therefore lie in such a case 
from an order of the first Appellate Court refusing 
to re-admit an appeal under the provisions of s. 558 
of the Code of Civil Procedure. Watson & Co. v. 
Ambica Dasi . . I. L. B. 27 Calc. 529 

4 C. W. N. 237 

28. — — — - — Order refusing to confirm 
a sale — Subsisting decree — Code of Civil Proce- 
dure (Act XIV of 1882), ss. 588, 316, 244. A 
second appeal lies to the High Court against an 
order passed by a Judge refusing to confirm a sale 
on the ground that there was no subsisting decree at 
the date when the confirmation of the sale as 
applied for, the order being not one provided for by 
s. 588 of the Code of Civil Procedure, and the ques- 
tion raised in the case being a question relating to the 
execution or satisfaction of the decree within the 
meaning of s. 244 of the Code. Prosunno Kumar 
Sanyal v. Kalidas Sanyal, I. L. B. 19 Calc . 863 ; 
L. B. 19 1. A. 166, referred to. Doyamoyi Dasi 
v. Sarat Chunder Mojumdar 

1. 1«. B. 25 Calc. 175 

1 a w, isr. 656- 

29. Order affirming or revers- 

ing order confirming sale— Civil Procedure 
Code , 1859 , s. 25 7. No special lay from the decision 
affirming or reversing an order under s. 257, Act 
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1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

VIII of 1859, confirming a sale. Jackson, J., dis- 
sented. Kooldeep Narain Sing v. Luckhun Sing 

B. L. B. Sup. Vol. 917 :9¥.E, 218 

Abdool Kureem v. Oghun Lal. 

6 W. R. Mis. 119 

SO. — — Order confirming sale 

complained of for irregularity — Civil Proce- 
dure Code , 1859 , s. 257 . A defendant complained, 
under s. 257 of the Civil Procedure Code, of irregu- 
larity in conducting the sale of his lands taken in 
execution of a decree against him. The sale was con- 
firmed by the Court of first instance, and the order 
was affirmed on appeal by the Civil Judge. Held, 
that a special appeal to the High Court did not 
lie. Varadha Reddi v. Venkata Subba Reddi 

5 Mad. 213 

31. Order of Appellate Court 

confirming a sale — Civil Procedure Code , 1882, 
s. 312. An order of an Appellate Court under s. 312 
confirming a sale cannot be the subject of a second 
appeal. Nana Kumar Roy v. Golam Chunder 
Dey . . . 1. 1*. B. 18 Calc. 422 

32. Order setting aside sale — 

Order on regular appeal. The High Court has no 
power to entertain a special appeal from an order 
passed in regular appeal by a Judge setting aside a 
sale in execution, and reversing the order of a Munsif 
confirming such a sale. Rughoonath Singh v. 
Toodey Singh . . . . 5 3ST. W. 19 

33. Civil Procedure 

Code , 1882, ss. 312 and 622 — Superintendence of 
High Court. No second appeal lies against an order 
under s. 312 of the Code setting aside a sale. Nana 
Kumar Boy v. Golam Chunder Dey, I. L. B. 18 Calc . 
422, followed, and the Court refused under the cir- 
cumstances to interfere under s. 622. Aubhoya 
Dassi v. Pudmo Lochun Mondol 

I. L. B. 22 Calc. 802 

Lachmipat v. Mandil Koer 3 C. W. NT. 333 

34. Order setting 

aside sale under s. 294, Civil Procedure Code, 1882 — 
Purchase by decree-holder without permission to bid at 
sale in execution of his decree — Civil Procedure Code , 
1882, ss. 244 and 588. No second appeal lies from 
an order made by a District J udge, on appeal, setting 
aside a sale under s. 294 of the Civil Procedure Code, 
notwithstanding that s. 244 bars a separate suit in 
such a case ; that s. 244, whilst it precludes a right 
of suit does not enlarge the right of appeal which is 
limited strictly by s. 588. Bhagbut Lall v. 
Narku Roy . . .1. L. B. 21 Calc. 789 

35. — Order overruling objec- 

tions to confirmation of sale— Civil Procedure 
Code, 1859 , s. 257. A judgment-debtor having 
preferred various objections to the Court of the 
Subordinate Judge which was executing the decree 
against him, his objections were rejected, and the 
Court proceeded to sell the property attached in 
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1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

execution. The judgment-debtor then preferred 
an appeal to the Judge against the order which 
threw out his objections, but without expressly 
objecting to the confirmation of the sale. Held , that* 
the Judge was entitled to deal with the case as an 
appeal against the sale which had taken place 
before the appeal was preferred, and no further- 
appeal therefore lay to the High Court. Sona- 
MONEE DOSSIA V . MOTEE SlNGH 

14 W. R. 385 

36. Order passed in appeal 

reversing lower Court’s order setting aside 
a sale in execution of decree — Civil Procedure 
Code, 1882, s. 588 . Under the provisions of s. 588 of 
the Code of Civil Procedure no second appeal lies to- 
the High Court from an order passed in appeal by a 
District Judge on an application by a judgment- 
debtor to have a sale in execution of a decree set 
aside on the ground of material irregularity. Gopi 
Koeri v. Gopi Lal . I. L. R. 21 Calc, 799* 

37. — Order made on application 

to set aside sale in execution where the 
auction-purchaser is a benamidar for judge- 
ment-debtor — Civil Procedure Code , 1882, ss. 244 
and 311 — Bengal Tenancy Act, s. 173. Where- 
the auction-purchaser is a benamidar for the judg- 
ment-debtor, in an application to set aside a sale- 
under ss. 173 of the Bengal Tenancy Act and 311 of 
the Code of Civil Procedure, a second appeal lies-, 
to the High Court from the order made on the appli- 
cation, as the application is one under s. 244 of the 
Code. Chand Monee Dasya v. Santo Monee 
Dasya . . . L L. B. 24 Calc. 70T 

1 C. W. N. 534 

38. Order made under s. 311 of 

Civil Procedure Code, 1882, on application 
to set aside sale. No second appeal lies from 
an order made under s. 311 of the Civil Procedure 
Code. Narayan v. Rasulkhan 

I. L. B, 23 Bom. 531 

39. Order refusing to set aside' 

a sale — Appeal from an order remanding a case - — 
Code of Civil Procedure, 1882, s. 588, els. (16) and 
(28) and s. 562. Though orders under s. 562 of the- 
Code of Civil Procedure are appealable under cl. 28 
of s. 588, yet the provisions of the latter section are- 
subject to its last paragraph, which says that orders- 
passed under this section shall be final ; and there- 
fore no second appeal lies from an order passed 
under s. 588, cl. 16, notwithstanding that it is an 
order passed by the lower Appellate Court remand- 
ing the ease under s. 562, inasmuch as the order 
was made in a case which was itself an appeal from 
an order allowed by s. 588 of the Code. Mathura. 
Nath Ghose v. Nobin Chandra Biswas 

I. L. B. 24 Gale. 774 
1 C. W. N. 674 

40. — - Orders refusing to 

set aside sale in execution of decree— -Civil Proce- 
dure Code , 1882, ss. 2 and 588. A judgment 
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.appeal lies therein. Nemai Ohand Kanji v , Deno 
Nath Kanji . . .2 C. W, 3NT. 891 

43. Order of remand made 

under s. 562 of Civil Procedure Code, 1882, 
— Order made in an appeal under s. 588 from an 
.order for attachment under s. 485 . Held, that no 
..appeal would lie from an order of remand made 

* under s. 562 of the Code of Civil Procedure when 
-such order was itself made in an appeal under s. 588 
from an order under s. 485 of the Code. Mathura 
Nath Ghose v. Nobin Chandra Kundu Biswas, 
L L. B. 24 Calc. 774, followed. Jhandya Lal v. 

• S arman Lal . . 1. L. R. 21 All. 291 

44. Order passed by Appellate 

Court on appeal from order granting a re- 
view of judgment — Civil Procedure Code ( Act 


48. Order imposing fine for 

avoiding of summons to attend as witness 
— Civil Procedure Code , 1859 , s . 365 — Witness ab- 
sconding — Bight of appeal. By the words of s. 365 
of Act VIII of 1859, the Legislature must have 
intended to give the person aggrieved by any order 
of a Civil Court imposing a fine on him as a punish- 
ment for keeping out of the way in order to avoid 
service of summons to attend as a witness the right 
of appeal to the High Court, whether the order was 
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.1. — ORDERS SUBJECT OR NOT TO APPEAL 
. . — contd . 

-debtor, whose property had been sold in execution of 
.a decee and purchased by the decree-holder, applied 
that the sale be set aside on the ground that the 
person at whose instance execution had proceeded 
had been improperly brought on to the record. The 
.application was rejected by the Court of first in- 
stance, and an appeal by the applicant was dis- 
missed. Held, that no second appeal lay to the 
High Court. Daivan ayagam Pillai v. Rang as ami 
Ayyar . . , I. L. B. 19 Mad. 29 


Civil Procedure 


. Code , 1882, ss. 244, 311, and 588 — Decree — Fraud 
— Question relating to the execution of the decree 
.between parties to the suit — Auction-purchaser a 
dhird party. An application was made by the judg- 
ment-debtor against the decree-holder and the 
. auction-purchaser, who was a third party, to have a 
Sale set aside, on the ground of irregularity in pub- 
lishing or conducting the sale, as also on the ground 
.of fraud. The Court of first instance rejected the 
.application, and refused to set aside the sale. On 
.appeal to the Subordinate Judge, he reversed the 
decision of the^first Court. On a second appeal to 
the High Court by the auction-purchaser, an objec- 
tion was taken that no second appeal lay at his in- 
stance. Held , that, inasmuch as the application was 
;Under s. 244 of the Civil Procedure Code, a second 
appeal would lie. The question of a right to a second 
appeal does not turn upon who may happen to be 
the appellant, but upon whether or nor the ease is 
■one within s. 244 of the Code. Hiba Lal Ghose v . 
Chundra Kanto Ghose. I. L. R. 20 Calc. 539 

See Btioba Mohan Pal v. Nunda Lal Dey. 

I. L. B. 26 Calc. 324 

and Moti Lal Chakrabutty v. Russick Chandra 
Baieagi . . I. L. B. 26 Gale. 326 note 

42. Civil Procedure 

Code , 1882, ss, 244, 311 — Application to set aside 
. sale on ground of fraud. Where a judgment-debtor 
applies to have an execution sale set aside and 
alleges circumstances which, if found in his favour, 
would amount to fraud on the part of the decree- 
holder or auction-purchaser, the case comes under 
244 of the Civil Procedure Code, and a second 


1. ORDERS SUBJECT OR. NOT TO APPEAL 
——contd. 

XIV of 1882), ss. 624, 626, 629. No second, appeal 
lies against an order passed under s. 629 of the Civil 
Procedure Code. An application was made by a 
plaintiff for review of a judgment dismissing his suit 
as against all the defendant, which application was 
granted. Against that order the defendants ap- 
pealed, and the lower Appellate Court confirmed the 
lower Court’s order, granting the review as against 
one of the defendants, but set it aside as against the 
other defendants. Held, that no second appeal lay 
against such order. Than Singh v. Chundun 
Singh . . . I. L. B, 11 Calc. ! 


See Aukhoy Churn Mohunt v. Shamant Lochun 
Mohunt . . . I. L. B. 16 Calc. 788 

and cases there cited. 


Order on application to re- 


view — Civil Procedure Code , 1882, s. 629 — Ap- 
peal from decree as amended-— Practice. A second 
appeal lies against an order of a lower Appellate 
Court passed under s. 629 of the Civil Procedure 
Code (Act XIV of 1882) where the appeal to the 
lower Appellate Court has been, not from the order 
allowing a review, but from the original decretal 
order itself as amended by the original Court on the 
application for review. Than Singh v. Chundun 
Smgh , I. L. R. 11 Calc . 296, distinguished. Sem- 
ite : The words of s. 629, “ an order of the Court for 
rejecting the application shall be final,” primd facie 
apply to the Court which has passed the original 
decree, but in spirit they would seem properly to 
apply also to an order of an Appellate Court. Bala 
Natha v. Bhiva Natha . I. L. B. 13 Bom. 490 

40. Order on appeal affirming 

order granting application for review of 
judgment — Civil Procedure Code, ss. 584, 629. 
No second appeal lies to the High Court under s. 584 
of the Civil Procedure Code from an order dismiss- 
ing an appeal under s. 629 from an order granting 
an application for review of judgment. Gopal Das 
v. Alaf Khan . . I. L. B. 11 All. 383 

47, Order setting aside order 

granting review — Civil Procedure Code , 1882 , 
ss. 591, 623, and 629. No second appeal to the High 
Court lies from an order setting aside an order grant- 
ing a review of judgment. Kanti Chunder Mxr- 
kerjee v. Saligram . I. L. B. 24 Calc. 319 

Imam Bux v . Mahomed Gore. 

I. L. B. 24 Calc. 319 note 
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<1. ORDERS SUBJECT OR NOT TO APPEAL 
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•strictly referable to s. 160 of that Act or not. In 
re Gajadhar Prasad Nab ay an Singh ^ __ 

1 B. L. It. A. O. JLo / 

s.c. Gujadhur Pershad Narain Bis^h v. 
Jugdeo Narain . . • .10 W, B. 2t3«3 

49 . Order of a District Court 

under s. 28 of the Succession Certificate 
Act (VII of 1889)— Succession Certificate Act, 

's. 19 — Jurisdiction of High Court and District 
Court S. 26 of the Succession Certificate Act confer 
on the District Court the same appellate jurisdiction 
over an order of an inferior Court as is conferred by 
s. 19 on the High Court over the order of a District 
Court. There is no provision in the Act for a 
second appeal in any case. Sabba Bao»* 

•NIANDI PlLLAX . I. L. B. 1 / M.aCt. ID i 

gQ ___ Order on application for 

revival of suit- Act Dili of 1860 , s. 2— Civil 
Procedure Code, 1859, s. 378 . The Zillah Judge 
reversed a decree in the plaintiff’s favour on the 
ground that the suit was barred by the period of 
limitation prescribed by s. 30 of Act X of 1859 ; 
.subsequently to this decree Act LIII of 1860 came 
into operation, which by ss. 1 and 30 provided that 
suits for causes of actions which had accrued before 
'the 1st of August 1859 might be instituted within 
two years from that day ; and by s. 2 that suits °* 
appeals dismissed on the ground that they had not 
been commenced within the period prescribed by the 
Act of 1859 might be revived. The Zillah Judge 
rejected an application under the Act of 1860 to 
revive the suit. Held, that this was not an appli- 
cation for a “ review of judgment 55 within s. 378 of 
Act VIII of 1859, as to which the order of the Court 
•was final ; but being for the revival of a suit under 
the provisions of the latter law, his order was the 
subject of an appeal Bungshbedhur Mundul v . 
•Pttddolochun Roy Marsh. 38 : W. B. E. 33.JL1 
1. Ind. Jur. O. 8- 5 : 1 Play 90 

51. Decree in rent suit under 

RlOO — Bengal Bent Act ( VIII of 1859), s. 1^2— 
Bengal Tenancy Act ( VIII of 1885), s. 5 bffect 
of repeal. In a suit between landlord and tenant a 
decree was passed by the lower Appellate Court on 
the 28th July 1885. Under the provisions of the 
Act then in force — namely, Bengal Act VIII or 
1869, s. 102— -a second appeal to the High Court 
was prohibited. That Act was repealed by Act VIII 

. of 1885, which came into force on the 1st of Novem- 
ber, 1885, this latter Act allowing an appeal to the 
High Court in suits similar to the one in question. 
A second appeal to the High Court in that suit was 
'filed on the 18th of November 1885. Held, that 
no appeal lay. Hurrosundari Dabi a Bro johari 
Das Manji . . . X X. B. 13 Calc. 86 

52. Order in suit entertained 

'•without jurisdiction — Subsequent Act passed 
.giving jurisdiction — Appeal brought after passing 
.. of such Act A suit had been dismissed by a lower 
.Appellate Court on the ground that the Court of first 


SPECIAL OB SECOHD APPEAL — contd. 

I. ORDERS SUBJECT OR NOT TO APPEAL 

— contd. 

instance had no jurisdiction to entertain such suit. 
An Act was subsequently passed declaring that all 
suits which had been similarly entertained without 
jurisdiction should be deemed to have been duly pr e- 
ferred. The plaintiff, after the passing of the Act, 
filed a special appeal, in which he urged that the 
decision of the Court of first instance was no longer 
illegal, and that the suit should he heard by the 
lower Appellate Court on its merits. Held, per 
Turner, «/., that, as at the time the lower Appellate 
Court gave the decision from which the special ap- 
peal was presented the Act had not been passed, it 
must be held that its judgment was correct, and that 
a new law, passed since the decision could not make 
that decision wrong, which was, and still is, with 
reference to the law then in force, right, and, that 
the appeal should be dismissed. Held , per Spankie, 

J. , that a special appeal would lie, the decision being 
contrary to a law in force at the time the special 
appeal was instituted? which law the Court was 
bound to enforce. Buldeo v. Luchmun 

5 IST. W. 10 8 


53. 


Order in execution of a 


decree. Under Act VIII of 1859, there was no 
special appeal from orders passed in execution of a 
decree. Anonymous . 1 Ind. Jur. O. S. 50 

Anonymous . . 1 Ind. Jur. O. S. 68 
But there is now since the passing of Act XXIII 
of 1861. 

See Mahomed Hossein v. "Afzttl Ally. 

33. L. B. Sup. Vol. Ap. 1 : Marsh. 290 
W. B. B. B. 83 : 2 Hay 293 

Bagubai v. Nizmuddin . 6 Bom. A. C. 205 

Virasamy Mudali v. Manommany Ammal. Ven- 

KATA BALAKRISHNA CHETTI V . VlJIARAGUNADHA 

Valaji Krishna Gopaler 4 Mad. 32 


54. 


Act XXIII of 


1861, ss. 11 and 44 — Act VIII of 1859, ss. 257, 269 , 
and 372. A special appeal will lie from an order 
passed on appeal in relation to the execution of a 
decree. Mahomed Hossein v. Aezul Ali 

B. L. B. Sup. Vol. Ap. 1 : Marsh. 296 
W. B. F. B. 83 : 2 Hay 293 


55. 


Decree in suit 


on bond registered under s . '53, Act XX of 1866. 
No second appeal lay to the High Court against an 
order passed on an application for execution of a 
decree made in a suit under s. 53 of Act NX of 
I860. Quaere : Whether an appeal lay at all against 
such an order passed in proceedings taken in execu- 
tion of such decree. Sri Bullov Bhattachakji 
v , Baburam Chattopadhya 

I, L. B. 11 Calc. 169 


56. 


Civil Procedure 


Code, 1877, 5. 244—. Registration Act, 1866, s. 53. 
An application was made to a District Munsif on 
the 16th July 1877 to issue execution on a decree 
dated 6th November 1869, obtained on a bond regis- 
tered under s. 53 of the Registration Act of 1866. 
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— contd . 

made under the Act— 'Jurisdiction — Record-of -right — 
Civil Procedure Code ( Act XIV of 1882), ss. 108, 
622. The High Court has no jurisdiction either to* 
entertain a second appeal from, or to interfere 
under s. 622 of the Code of Civil Procedure with, 
an order of a Special Judge in regard to settlement 
of rents. Shewbarat Koer v . Nirpat Roy 

I. Ii. R. 16 Calc. 596 

62. Decision of Settle- 

ment Officer — Settlement of rent under Bengal 
Tenancy Act ( VIII of 1885), s . 104. No second 
appeal lies to the High Court from a decision of 
a Revenue Officer settling rents under s. 104 of 
the Bengal Tenancy Act. Achha Mian Chow- 
dhry v. Derg a Churn Law 

I. Xi. R. 25 Calc. 246 
2 C. W. IN. 137 

03. — Rent-suit — Bengal 

Act VIII of 1869, s. 102 — Bengal Tenancy Act 
(Vlll of 1885), s. 153— General Clauses Act (I of 
1868), s. 6. The word 44 proceedings ” in s. 6 of Act 
I of 1868, as applied to a suit, means the suit as an 
entirety, that is, down to the final decree. A second- 
appeal, therefore, to the High Court, on a question 
of the amount due as rent, will not lie when the 
suit was instituted previously to the passing of Act 
VIII of 1885, although the judgment in the suit 
was delivered, and the first appeal therefrom heard, 
subsequently to the passing of that Act. Hurrosun - 
dari Debi v. Bhojohari Das Manji, I. L. R. 13 Calc. 
86, approved. Satghuri v. Mujidan 

I. L. R. 15 Calc. 107 

84. Appeal from order of Dis- 

trict Judge — Bengal Tenancy Act (VIII of 1885),. 
s. 153— Appeal in rent-suits. In certain rent-suits, 
the amount claimed being under R100, the ques- 
tion was raised as to whether the plaintiff was enti- 
tled to the whole 16 annas of the rent or only to a 
10 annas share thereof. Upon this point the first 
Court gave the plaintiff decrees for the full amount 
claimed, holding that the question was res judicata * 
Upon appeal the District Judge held that the ques- 
tion was not res judicata, and remanded the suits 
for trial on the merits. The plaintiff preferred a 
second appeal to the High Court. Held, that, 
having regard to the provisions of s. 153 of the 
Bengal Tenancy Act, no appeal lay, as the question 
was not one relating to title to land or to some inter- 
est in land as between parties having conflicting 
claims thereto, nor was it a question of the- 
amount of rent annually payable by a tenant ;** 
these words in the section meaning the total 
amount of rent annually payable in respect 
of a holding, and not the amount of rent which may 
be payable to any particular co-sharer in the pro- 
perty. , Prasanna ‘ Kumar • Baker jee. 

Das . . , 1. 1*. R. 15 Gale. 231. 

85» — - Appeal in eases under' 

R10O — Bengal Tenancy Act ( VIII of 1885) 
s. 153— Cesses. Suit for — Benaal Act IX of 1880" 
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1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd . 

He made an order refusing execution, the decree 
being one passed, not in a regular suit, but in a 
summary suit, and governed by the period of 
limitation prescribed by Art. 166, Seh. II? Act 
IX of 1871. On appeal the Subordinate Judge re- 
versed the order of the Munsif, holding that Art. 
167, Sell. II of Act IX of 1871, applied. On appli- 
cation to the High Court :■ — - Held , that, as s. 5SS of 
Act X of 1877 provided that orders passed in appeal 
from orders under s. 244 should be final, no second 
appeal lay. Sttryaprakasa Ratt v. Vaisya 
Sannyasi Raztj . . .1. L. R. 1 Mad. 401 

$ 7 . — — Appeal from portion of 

decree disallowing objection— Civil Procedure 
Code , 1882, ss. 561, 584. A preliminary objection 
taken by a respondent that no second appeal lies 
from so much of the decree of a Subordinate Judge 
as disallowed objections filed by the appellant under 
s. 561 of the Code of Civil Procedure was held to be 
without weight. Ganapati v. Sitharama 

I. Xi. R. 10 Mad. 292 

Decision as to title to land 

—Appeal to Higb Court from decision of 
District Court on appeal — Madras Forest Act, 
s . 10. An appeal lies to the High Court from a 
decision of District Court passed under s. 10 of the 
Madras Forest Act, 1882, on appeal from the de- 
cision of a Forest Settlement Officer. Kamaraju v . 
Secretary oe State for India 

I. X>. R. 11 Mad. 309 

59 . Arbitration — Civil Procedure 

Code', ss. 521, 522, and 582— Revocation of sub- 
mission — Appellate decree in accordance with award. 
By reason of &. 582 of the Civil Procedure Code, 
where a Court of first instance wrongly sets aside 
an arbitration award and passes a decree against 
the terms thereof, and a Court of first appeal, hold- 
ing that the award was not open to objection upon 
•the grounds mentioned in s. 521, passes a decree 
strictly in accordance with the award? such appellate 
decree is entitled to the same finality as the first 
Court’s decree would have been under the last para- 
graph of s. 522, and cannot be made the subject of 
second appeal. Pureshnath Dey v. Nobin Chunder 
Dutt, 12 W. R. 93, and Rughoober Dyal v. Maina 
Koer, 12 C. L . R. 564, dissented from. Nattrang 
Singh v. Sadapal Singh I. L. R. 10 All. 8 
80. . ,! Order reviewing and set- 

ting aside order rejecting objection to 
execution of decree — Civil Procedure Code, 
s. 629 . When a Munsif sets aside on review an 
order rejecting an objection to the execution of a 
certain decree, and the District Court on appeal 
refuse to interfere %—Reld, that no second appeal 
lav to the High Court. Papayya v . Chelamayya 
, b I. Xi, R. 12 Mad. 125 

61. — Order of Special Judge as 

to settlement of rents — Superintendence of 
High Court — Benqal Tenancy Act (VIII of IS 85), 
ss. 104, cl (2), 105 , 106, 108— Rule S3 of the Rules 

■ i: , ■ . - - 4 
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SPECIAL OB. SECONFD APPEAL — conH. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

& . 47. A suit to recover cesses for an amount not 
exceeding R100 falls under the provisions of s. 153 
of Act VIII of 1885 with respect to appeals. Mo- 
hesh Chtoder Chuttobadhya v. Umatara Deby 

I. L. B. 10 Calc. 638 

06. Order of Special Judge on 

appeal from Settlement Officer — Bengal 
Tenancy Act , Ch. X, ss. 104 , cl. 2, 106 , 107, and 
108, cl. 2. — Dispute as to entries in record- of -rights — 
Question as to status of raiyats — Civil Procedure 
Code, s. 622. Under Ch. X of the Bengal Tenancy 
Act, there is to be (i) a framing of the record-of- 
rights ; (ii) a draft publication for a period of one 
month, during which time objections may be pre- 
ferred ; and (iii) a final publication, previous to which 
publication “ disputes ” as to the correctness of the 
entries in the record-of-rights, other than entries of 
rents settled, are to be heard and decided. Under 
s. 107, the decisions of the Settlement Officer in all 
proceedings under the chapter are to have the force 
of decrees, and under s. 108, cl. 2, an appeal lies 
to the Special Judge from all decisions of the Settle- 
ment Officer ; but it is only in cases under s. 106 
decided by the Special Judge on appeal from the 
Settlement Officer that a second appeal lies to the 
High Court, and such cases can only relate to dis- 
putes regarding the correctness of entries other than 
the entries of rent settled. Where a decision of the 
Settlement Officer in a case under s. 104, cl. 2, of the 
Act dealt with the question of the status of the 
raiyats, and was passed before the record had been 
framed ; and after the record had been framed, there 
was no dispute as to the correctness of any entry, 
except the entries of the rent settled : — Held, that 
the order of the Special Judge on appeal from such 
decision of the Settlement Officer was not one passed 
in a case under s. 106, and therefore no second 
appeal lay from it to the High Court. Shewbarat 
Koer v Nirpat Boy , 1. L. B. 16 Calc. 596 ; Lala 
KiratNarain v. Palakdhari Pandey, 1. L.B. 17 Calc. 
226, referred to. Held , also, that the case was not one 
which required the interference of the High Court 
under s. 622 of the Civil Procedure Code. Gopi 
Nath Masaht v. Adoita Naik 

I. L. B. 21 Calc. 776 

6' 7. - - •-""•I ' -- Special Judge, order of— 

Bengal Tenancy Act ( VIII of 1885), ss. 106 and 
108 — Boundary dispute — Bengal Survey Act ( Beng . 
Act V of 1875), Pari V, s. 40 — Settlement Officer acting 
as Survey Officer. A second appeal only lies to the 
High Court under s. 108 of the Bengal Tenancy Act 
from the decision of the Special Judge in a case 
under s. 106 of the Act. No second appeal there- 
fore lies from an order of the Special Judge dismiss- 
ing an appeal on the ground that no appeal lay to 
him in a case of a boundary dispute which had been 
tried and decided by a Settlement Officer acting as 
a Survey Officer under Part V of the Bengal Survey 
Act (Bengal Act V of 1875). Irshad Ali Chow- 

DHKY V. KaHTA PeBSHAD HAZABEE 

I, L. B. 21 Calc. 985 


SPECIAL OB SECOND APPEAL — contd. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

08, Bengal Tenancy 

Act ( VIII of 1885), Ch. X, ss. 106 and 108 — Becord - 
of -rights. Dispute prior to the preparation of — Stand- 
ard of measurement, question of. In a proceeding 
under Ch. X of the Bengal Tenancy Act, a dispute 
arose between the parties, before the preparation of 
record-of-rights, on the question of the local stand- 
ard of measurement. The Settlement Officer decided 
the case in favour of the plaintiffs, and, on appeal 
to the Special Judge, the decision was upheld. 
Held , that the order of the Settlement Officer v r as 
not one under s. 106 of the Bengal Tenancy Act, 
and under cl. 3 of s. 108 no second appeal lay to 
the High Court. Gopinath Masant v. Adoita Haile, 
I. L. B. 21 Calc. 776, referred to Ahakd Lae 
Pabia v. Shib Chtjndeb Mxjkebjee 

I. L. B. 22 Calc. 477 

09. • Special Judge* 

decision of — Bevenue Officer, decision of — Bengal 
Tenancy Act ( VIII of 1885), ss. 105, 106, and 108 
(3) — Record-of-rights, dispute prior to completion 
of — Dispute about proposed entry or omission in 
the record. The respondent, in the course of pro- 
ceedings for the record-of-rights in the village, of 
which he was the landlord, applied for the settlement 
of fair rents. The appellant claimed to be a raiyat 
holding at a fixed rent. The respondent denied the 
validity of the claim. This dispute gave rise to a 
case between them which was decided by the Reve- 
nue Officer against the appellant, who then appealed 
to the Special Judge, with the result that the deci- 
sion on that question was confirmed. At the time 
of the Revenue Officer’s decision no record-of-rights 
had been completed under s. 105 {!) of the Bengal 
Tenancy Act. On appeal to the High Court, the 
respondent took the preliminary objection that no 
appeal lay under s. 108 ( 3), as the case was not one 
under s. 106. Held, that the decision of the Revenue 
Officer was a decision in a proceeding under s. 106 of 
the Bengal Tenancy Act, and] that a second appeal 
lay from the decision of the Special Judge to the 
High Court. Gopi Nath Masant v. Adoita Naih, 
Z. L. R. 21 Calc. 776, and Anand Lai Faria v. Shib 
Chunder Mulcerjee, I. L. B. 22 Calc. 477, so far as 
they decide that a second appeal would not lie in 
such a case, overruled. Dehgxj Nazi v. Nobih 
Kissori Chowdhrani I. L. B. 24 Calc., 402 

1 C. W.3ST. 294 

70. — — Bengal Tenancy 

Act ( VIII of 1885), ss. 104, 106, 108— Special 
Judge under the Bengal Tenancy Act — Question of 
standard of measurement, area of lands and liability 
to pay rent— Decision of the Special Judge. 
Under the terms of s. 108 of the Bengal Tenancy 
Act (VIII of 1885), a second appeal lies from the 
decision of the Special Judge on questions with 
regard to the prevailing standard of measurement, 
area of lands in the possession of tenants, and the 
liability of the tenants to pay rent on account of any 
excess lands in their possession. Mathtjra Mohuh 
Lahiri v. Uma Sundari Debi 

I. L. B. 25 Calc. 34 

17 G 
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SPECIAL OR SECOND APPEAL— contd. 

1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

In the same case in review : — Held, that the ques- 
tion relating to instalments, though it affects the 
question of interest on the rent, is not a question of 
s * the amount of rent annually payable ” -within the 
meaning of s. 153 of the Bengal Tenancy Act. 
Therefore no second appeal would lie in a case 
where the value of the suit is less than R100, even if 
there is a question as to the instalment of rent. 
Koylash Chandra De v. Tar ah Nath Mandal, /. L . 
B. 2$ Cede. 571 (note), referred to. Rai Charan 
Ghose v. Ktjmtjd Mohan Butt a Chowdhry 

I. L. B. 25 Calc, 571 
2 C. W. N. 287 

76. Appeal from District Judge 

— Proceeding to be adopted when a District Court 
erroneously returns an appeal-petition for presentation 
in High Court — Civil Procedure Code, 1882,iss. 57, 
588, 589, 622. Certain members of a Moplah family 
sued the others in a Subordinate Court to recover 
their distributive share under Mahomedan law. The 
property to be divided was more than R 5,000 in 
value, hut the share claimed by the plaintiffs was 
less. The Subordinate Judge passed a decree, 
against which an appeal was preferred to the District 
Court, but the District Judge returned the appeal 
for presentation to the High Court. The appellants 
preferred a second appeal to the High Court against 
the decision of the District Judge, and also pre- 
sented a petition praying for the revision of his pro- 
ceedings under the Civil Procedure Code, s. 622. 
Held, that neither a second appeal (which did not lie 
in such a case) nor a petition under the Civil Proce- 
dure Code, s. 622, was the appropriate proceeding 
to he adopted by the appellants, but an appeal as 
from an order made under the Civil Procedure Code, 
ss. 57, 582, which would lie under ss. 588, cl. (c), 
and 589. The error of the appellants being one 
of form merely, the Court amended the second 
appeal as an appeal from an order of the District 
Court, and directed to District Judge to receive 
and dispose of the appeal from the Subordinate 
Judge. Kunhiktttti v. Achotti 

1. 1*. R. 14 Mad. 462 

77. Suits under Chota Nagpur 

Landlord and Tenant Procedure Act 
(Beng. Act I of 1879), ss. 37, 187— Arrears of 
rent and ejectment, suit for. In suits instituted 
under Bengal Act I of 1879 for arrears of rent and 
ejectment on account of the non-payment of 
arrears of rent, a second appeal lies to the High 
Court, this class of cases not being within the pro- 
visions of s. 137 of the same Act. Ram j an Khan 
v. Raman Chamar . I. L. R. 10 Calc. 89 

78. Suit for arrears of rent— 

Chota Nag pore Landlord and Tenant Procedure Act 
{Beng. Act 1 of 1879), ss. 37 , 38, 47, 49 ■ • 5t , 62- -67, 
76, 98, 135 , 137, 144 — Civil Procedure Code {AT A I 6 
of 1882), ss. 3, 4 , 83 .1 No second appeal lies in a 
suit for arrears of rent brought under the provisions 
of the Chota Nagpore Landlord and Tenant Pro- 


L ORDERS SUBJECT OR NOT TO APPEAL 
contd . 

71. — — Bengal Tenancy 

Act ( VIII of 1885), ss. 105, 106, 108 — Order of 
Special Judge as to standard of measurement of 
lands. An order of the Special Judge as to the 
length of the standard of measurement to be used in 
measuring certain lands is not a decision in a case 
under s. 106 of the Bengal Tenancy Act, and there- 
fore no second appeal lies from such an order to 
the High Court. Mathura Mohun Lahiri v. Uma 
Sundari Debi, I. L. B. 25 Calc 34, and Dengu 
Kazi v. Nobtn Kissori Chowdhrani, /. L. B. 24 
Calc. 462, distinguished. Narohary Jana v. Hari 
Charan Pramanick . I. L. R. 26 Calc, 558 

72, — Bengal Tenancy 

Act {VIII of 1885), s. 153— Execution of rent decree 
valued at less than B100 — Civil Procedure Code { Act 
XIV of 1882),- s. 647. Where the original suit is a 
suit for rent valued at less than R100 and the decree 
•or order made in it does not decide a question relat- 
ing to title to land or some interest in land as be- 
tween parties having conflicting claims thereto, or 
■a question of a right to enhance or vary the rent of a 
tenant, or a question of the amount of rent annually 
payable by a tenant, no second appeal will lie in 
respect of an order made in execution proceedings 
relating thereto. Shyama Charan Hitter v. De- 
bendra Nath Mitkerjee I, L. R. 27 Calc. 484 

4 0. W.N, 269 

78. — — — — Bengal Tenancy 

Act {VIII of 1885), s . 153 — Determination of annual 
rent payable — Bate of rent . Where the lower Appel- 
late Court, in deciding the question as to the amount 
of rent annually payable, found that the plaintiff 
had failed to prove the rate of rent claimed by him, 
and therefore gave him a decree at the rate admitted 
by the defendant — Held, that this was not a deter- 
mination of the annual rent payable, and therefore 
no second appeal lay. Neikajee v. Nanda Dulal 

1C. W. N. 711 

. 74' — — - — _ — _ — Suit for rent — 

Interest on rent— Bengal Tenancy Act ( VIII of 1885), 
ss. 3, cl. ( 5 ), and 153. Interest on rent is not rent 
within the meaning of s. 3, cl (5), of the Bengal 
Tenancy Act. Therefore no second appeal would lie 
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1. ORDERS SUBJECT OR NOT TO APPEAL 
— contd. 

cedure Act (Bengal Act I of 1879). The cases of 
Ramjan Khan v. Raman Chamar, 1. L. R. 10 Calc . 
89 : 11 C ' L. R. 480, and, Priag Nath Sah Deo v. 
Muri Munda, I. L. R. 24 Calc . 249, so far as they 
held that a second appeal did lie in cases of 
this nature arising under Bengal Act I of 1879, were 
wrongly decided. Ivhedtt Mahto v. Budhun 
Mahto , . . 1. 1.. B. 27 Cale. 508 

4 C. W. IN*. 3S3 

{Contra) Priag Nath Saha Deo v. Mtjra Munda 

I. Ii. K. 24 Gale. 249 

70, Arrears of rent — Suit — Act X 

of 1859, ss. 23, 77, 153, 160, 161— Act VIII of 185$, 
ss. 284, 372 — Chota Nagpur Landlord and Tenant 
Procedure. Act ( Bengal Act I of 1879), ss. 37, 144. 
A second appeal lies to the High Court from an 
appellate decree of the District Judge in a suit for 
arrears of rent instituted under Act X of 1859 'and 
tried by the Deputy Collector. Hallodhur Biswas 
v. Mokesh Chunder Haidar, (1861), S. D. A. Deci- 
sions, p. 144, followed. Khedu Mahto v. Budhun 
Mahto, I. L. R. 27 Calc. 508, distinguished. 
Savai Naik v. Serai Naik (1901) 

I. L. R. 28 Cale. 532 
s.e. 5 C. W. NT. 279 

BO. — Compensation for illegal 

notices — Provincial Small Cause Courts Act (IX 
of 1887), s. 15, Sch. II, cl. 35 {j) — Civil Procedure 
Code (Act XIV of 1882), s. 586 — Second appeal— 
Limitation — Rent Recovery Act {Madras Act VIII 
of 1865), s. 78 — Cause of action complete on date of 
illegal distress. A plaint alleged that plaintiffs had 
for long cultivated certain land as tenants under 
defendant, that they had raised a crop of paddy 
measuring about 6 garces and stored it in three heaps 
on the land, that one of the plaintiffs had paid all 
the hist that was due to defendant, but that defend- 
ant had taken unlawful possession of two of the 
heaps of paddy, measuring about 5 garces, under the 
pretext that he had distrained them. The prayer 
was for an order directing defendant to deliver to 
plaintiffs about 5 garces of grain, worth R250 at 
R50 per garce, in respect of the two heaps of paddy 
of which he had taken unlawful possession. The 
distraint was made on 25th January, 1896, and the 
suit was instituted on 25th July of the same year : — 
Held, that the suit was in substance one for com- 
pensation for illegal distress or attachment, and not 
for the recovery of specific property, and that, in 
consequence, it was not a suit of the nature 
cognizable by a Court of Small Causes, and a 
second appeal lay. Held , also, that the suit was 
barred. The wrong was complete and the cause 
of action arose when the unlawful distress was 
made. Yamuna Bai Rani Sahiba v. Solayya 
Kavundan, I. L. R. 24 Mad. 339, distinguished. 
P atvt tt Sanyasi v. Zamindar of Jayaptjr (1901) 
I. Jj. R. 25 Mad. 540 

81 — Decision, of Sub -Judge, 

where no appeal lies to Mm — Appeal —Second 
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SPECIAL OB SECOHD AFFEAlr-confeL 

1. ORDERS SUBJECT OR HOT TO APPEAL 
— contd . 

in the application for setting aside the sale, when no 
attempt is made to substantiate the allegation. 
Bojoni Kant Bagchi v. Hossain Uddin Ahmed, 

4 C. W. N. 538, discussed and explained. Nava 
Kumar Boy %. Golam Chunder Dey , I. L. B., 18 
Calc. 422 ; Abhoya Dassi v. Pudmo Luchun Man - 
dol, I. L. B. 22 Calc. ‘ 802 , and Daivanayogam 
Pillai v. Bangusami Aiyar, I. L. B. 19 Mad. 29, 
followed. Umakanta Roy v. Dino Hath Sanyal 
(1900) . . . I. L. R. 28 Calc. 4 ; 

s.e. 5 C. W. HT. 124 

90. — Bate of rent — Bengal Tenancy 

Ad {V 111 of 1885), s. 153 — Appeal— Second appeal 
— Bent suit — Pleadings. In a suit for rent for less 
than B 100, the defendant pleaded that he was 
the tenant, not of the plan tiffs but of some other 
persons, at a rate lower than that claimed in 
the suit. Ho issue was raised as to the rate of 
rent, and the lower Court merely decided that 
the defendant was plaintiffs’ tenant, and decreed 
the suit. Held, that the question of the rate of rent 
not having been raised and decided, no second 
appeal lay. Baidya Nath Bahara v. Dhon 
Krishna Sircar (1900) . . 5 C. W. IN. 515 

91. — — Appeal., erroenous dismis- 

sal of — Civil Procedure Code ( Act XIV of 1882), s. 
548. — A second appeal lies from an order of the 
lower Appellate Court erroneously dismissing an 
appeal on the ground that no appeal lay, provided a 
second appeal is otherwise entertainable having 
regard to the nature of the original suit. VenJcatar - 
ayadu v. Bangayya Appa Bau, 1. L. B. 21 Mad. 152, 
distinguished and dissented from. Mathura 
Mohan Pah v. Amibuddi Bhilaloo (1904) 

8 C. W. HT, 64 

92. — - Award, decree in accord- 

ance wit li — Arbitration — Inquiry into grounds 
for setting aside award — Objection to award — Civil 
Procedure Code (Act XIV of 1S82), ss. 521 , 522, 582 , 
588. A second appeal lies from a decree of a lower 
Appellate Court made in accordance with an award 
by an arbitrator, to whom the case had been referred 
by the first Court, and whose award the first Court 
had set aside. Paresh Nath Dey v. Nobin Chandra: 
Dutt, 12 IF. B. 93, and Bughubar Dayal v. Mama 
Koer, 12 C. L. B. 562, followed. N aiming Singh 
v. Sadapal Singh , 1. L . B. 1 All. 8 } dissented from. 
Shyama Chaban Pramanik v. Prolhad Dubwan 
(1904) 8 C. ‘W*. 3N. 890 

98. Bengal Tenancy 

Act (VIII of, 1885), ss. 106, 109 A— The words u a 
decision settling ' a rent ” — Evidence Act (I of 1872), 
s. 21 — Sale certificate, statement in — Admission .* The 
words “ a decision settling a rent " in s. 109A of, the 
Bengal Tenancy Act do not mean and include any 
decision upon the question what is or what ought to 
be the rent. They mean only a decision settling a 
fair and equitable rent in place of the existing rent, 
and the words do not include a decision determining 
■ what ‘-the existing rent is. Mathura Mohan Lahiri 


SPECIAL OB SECOiNT) APPEAL— contd. 

1. ORDERS. SUBJECT OR HOT TO APPEAL 
• — contd. 

the lower Appellate Court acted without jurisdic- 
tion in setting aside the decision of the first Court. 
Amrito Lae Mukherjee v. Ram Chandra Roy 
(1901) . . . . I. L. B. 29 Calc. 60 

86. : — — Bengal Tenancy Act (VII* 

of .1885), ss. 106, 109 A, Civil Procedure Code 
(Act XIV of 1882), ss. 558, 560 — Appeal from, 
Order under s. 106 of the Bengal Tenancy Act, if lies 
to High Court. Section 588 of the Code of Civil 
Procedure does not apply to orders under s. 106 
of the Bengal Tenancy Act. Held, further, that 
s. 109A, sub-s. (3) of the Bengal Tenancy Act limits 
the power of the High Court to the hearing of second 
appeals and not appeals from orders either under 
s. 558 or s. 560 of the Code of Civil Procedure. 
Mothur Chandra Majumdar v. Tara Sunhar Chose, 
7 C. IF. N. 440 , relied on. Mathura Hath Roy 
Chaudhuri v. Basanta Kumar Chakravarti 
(1908) . . . . I. L. B. 86 Calc. 510 

87 . Order passed in appeal 

under Civil Procedure Code, s, 588— Civil 
Procedure Code ( Act XIV of 1882), ss. 493, 588 
— Order by Munsif , dismissing petition under s. 493 
to commit for disobedience to injunction — Appeal to 
District Court under s. 588 — Reversal of Munsif s 
order, and remand to Munsif for disposal— Appeal to 
the High Court — Maintainability of appeal. A peti- 
tion was filed in the Court of a District Munsif, under 
s. 493 of the Code of Civil Procedure, praying for the 
committal of the counter-petitioner for disobedience 
to an injunction of the Court. The Munsif having 
dismissed the petition, the petitioner appealed, 
under s. 588, to the District Judge, who set aside 
his order and remanded the petition to the Munsif. 
Against this order the counter-petitioner preferred 
an appeal to the High Court : Held, that every order 
passed in an appeal under s. 588 is final, and that no 
appeal lay. Venkatapathi Naxdu v. Tirumalai 
Ciietti (1901) . . I, L. B. 24 Mad. 447 

88. Order setting aside sale in 

execution of decree — Bengal Tenancy Act (VIII 
of 1885), s. 153 — Landlord and tenant— Suit for 
rent, order in — Order setting aside a sale — Rent 
decree valued at less than R100 — Execution of decree— 
Civil Procedure Code (Act XIV of 1882), ss. 244, 588 
(16). Ho appeal lies from an order passed by a 
District Judge, setting aside a sale in execution of an 
ex parte decree for rent valued at Jess than one hun- 
dred rupees. Shyama Charan Miiter v. Debendra 
Nath Muter jee, I. L. B. 27 Calc. 484, followed. 
i Semite — An order setting aside a sale is as much 
an order relating to the execution of a decree as 
an order confirming a sale. Monmohini Dasi v. 
Lakhinarain Chandra (1900) 

I. L. B. 28 Calc. 116 

89. — ■ — Civil Procedure 

Code (Act XIV of 1882), ss. 244 (c), 311, 312, 588— 
Fraud, allegation of. No second appeal lies from an 
order setting aside a sale under s. 312, Code of Civil 
Procedure, although an allegation of fraud is made 
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SPECIAL OB SECOND APPEA l*— canid, 

2. RIGHT OF APPEAL. 

1, ^ ~ Appeal by one defendant 

against another. A special appeal cannot be 
entertained, by one defendant against another. 
Ramesstjr Ghose v. Azeem Joardar 

17 W. R. 373 

. % — Right of parties not appeal- 

ing from first Court’s decisions— Ground of 
appeal. Parties who did not appeal from the deei“ 
sion of the. first Court cannot bring a special appeal 
against the decision of the lower Appellate Court on 
the ground that the decision of the first Court pre- 
judiced their rights. Boykant Ram Sahoo v. 
Poorno Chunder Dass W. R. 1884, Act X, 97 

3. ; Right of defendant not ap- 

pearing as respondent on appeal. A defend- 
ant who obtains a judgment in his favour in the 
Court of first instance, and who, on appeal by the 
plaintiff, does not appear at the hearing of the ap- 
peal or present a petition for a re -hearing, may, 
under Act X of 1877, present a second appeal 
against the decree of the lower Appellate Court, 
Ex parte Modalatha . . I. Ii. R. 2 Mad. 75 

4. — — Party dissatisfied with find- 
ings in judgment -Civil Procedure Code ( Act X 
of 1877), ss. 510 and 581. An appellant who has 
obtained a decree setting aside the decision of the 
Court of first instance is not entitled to a further 
appeal to the High Court, on the ground that he is 
dissatisfied with some of the findings recorded in the 
judgment of the lower Appellate Court, an appeal 
from an appellate decree under s. 584 being strictly 
restricted to matters contained in the decree alone 
Koylash Chunder Koosari v. Ram Lall Nag 

I. Ii. R. 6 Calc. 206 


1. ORDERS SUBJECT OR NOT TO APPEAL 
— concld. 

v. Uma Sundari Deli, I. L. R. 25 Calc. 34, referred 
to. A second appeal lies to the High Court, from a 
decision of a Special Judge reversing or affirming a 
decision of a Settlement Officer, who decided under 
s. 106 of the Bengal Tenancy Act what was the rent 
payable by the plaintiff, it not being “a decision 
.settling a rent 55 within the meaning of s. 109 A of the 
Bengal Tenancy Act. Any statement, as to rent 
payable for a holding, made by a person in a sale 
•certificate, which was obtained by him as purchaser 
•of the holding, at a sale in execution of a decree 
against the former tenant, being in the nature of an 
•admission, cannot be used as evidence on his behalf, 
•as such a statement does not come within the excep- 
tion to s. 21 of the Evidence Act. Raman i Persad 
Narain Singh v. Mahanth Adaiya Gossain (1904) 

I. L. R. 31 Gale. 380 

94. — Order setting aside a sale 

— Fraud, allegation of— CM Procedure Code 
{Act XIV of 1882), ss. 211, 214 (c), 290, 311, 
312, and 588 — Non-compliance with the provisions 
of s. 290 of the Code of Civil Procedure — Limitation 
— Date of sale. Where an application is made to 
.set aside a sale, the main basis of which is fraud, 
such an application comes under s. 241 of the Civil 
Procedure Code ; and a second appeal lies to the 
High Court against an order passed by the Court 
•of first instance setting aside a sale on the ground of 
fraud, although the Lower Appellate Court found 
that there was no fraud in the case. Umalcanto 
Roy v. Dim Nath Sanyal, I. L. R. 2S Calc. 1 , distin- 
guished. Bhuban Mohun Pal v. Nunda Lai Dey , I. 
L. R. 26 Calc. 234 , and Hira Lai Ghose v. Chandra 
Kanto Ghose, I. L. R. 26 Calc. 539 , followed. Mere 
noncompliance with the provisions of s. 220 of the 
•Civil Procedure Code in conducting a sale does not 
ipso facto make the sale a nullity ; therefore limita- 
tion would run in such a case from the date of the 
.sale. Gobind Lai Roy v. Ram Janam Misser, 1. L. R. 
21 Calc. 70 : L. R. 21 1. A. 165, and Tasaduh Rasul 
Khan v. Ahmed Husain, I. L. R. 21 Calc. 66 : L. R. 
20 I . A. 176, referred to. Kokil Singh v. Edal 
►Singh (1904) . . . I. L. R. 31 Calc. 385 

95. Order passed in execution — 

•Chutia Nagpur Landlord and Tenant Procedure 
Act {Bengal Act I of 1879 , as amended by Bengal 
Act V of 1903 ) — -No second appeal lies from 
.an order passed in execution under the Chutia 
Nagpur Landlord and Tenant Procedure Act (Ben- 
gal Act 1 of 1879), as amended by Bengal Act V of 
1903. Iswar Lal Singh v. Jagoo Sahtj (1905) 

I. Ii. R. 33 Calc. 378 

96. —Suit of the nature 

■cognizable in the Court of Small Causes — Execution 
•of decree. No second appeal lies against an order in 
•execution of a decree in a suit of the nature cogni- 
sable in the Court of Small Causes. Shyama Charah 
Mitter v. Debendro Nath Mulcerji, I. L. R. 27 Gale. 
484, followed. Narayan v. Nagindas (1905) 

■; 1 : I. Ii. R. SO Bom. 113 


3. ADMISSION OR SUMMARY REJECTION 
OF APPEAL. 

1. - — — Summary rejection of memo- 

r andum — Civil Procedure Code, ss. 54, 543, 551, 
582, 584 — Reasons for rejection. Per Edge, C.J. 
— A Judge to whom a memorandum of appeal 
from an appellate decree is presented for admission 
is entitled to consider whether any of the grounds 
mentioned in s. 584 of the Code of Civil Procedure in 
fact exist and apply to the case before him, and, if 
they do not, to reject the memorandum of appeal 
summarily. S. 551 of the Code of Civil Procedure 
applies to appeals which have been admitted- Per 
Airman, J. — When a memorandum of appeal is 
summarily rejected, whether under s. 543 or 
under s. 54 read with s. 582 of the Code of Civil 
Procedure, the reasons for such rejection should 
be recorded : sed quaere, whether, unless it ap- 
pears from the memorandum of appeal taken by 
itself that a second appeal does not lie, a second 
appeal can be summarily rejected, and should 
not rather be dealt with under s. 551 of the Code. 
Semble : That a ground of appeal to the effect 
that the lower Appellate Court has misconstructed 
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SPECIAL* OR SECOjND APPEAL* — contd. 

3. ADMISSION OF SUMMARY REJECTION OE 
APPEAL —concld. 

a document is not one of the grounds of 
second appeal contemplated by s. 584 of the Code 
of Civil Procedure. Rude Peasah v. Baijnath 

I- I* R. 15 All. 38*7 

2. — Cojifirmation of decree in 

effect — Procedure Code {1882), s. 551 . Tlie 
decision of the Full Bench in Puhumyyangar v. 
Beska.yym.gar . I. X. B. 18 Mad. 214, where it was 
held that the jurisdiction of a Court of first instance 
to amend a decree under s. 206 of the Civil Proce- 
dure Code is ousted by the confirmation of that 
decree on appeal, applies equally to second appeals 
dismissed under s. 551 of the Code and to second 
appeals tried after notice to the respondent. Muni- 
sami Natch v. Munisami Reddi 

I. li. R. 22 Mad. 293 


4. SMALL CAUSE COURT SUITS— 

(a) General Cases — contd. 

1861, barred a special appeal in execution-proceed*- 
ings arising out of decisions passed on regular appeal 
in suits of a nature cognizable by Courts of Small 
Causes. Anttnd Cetjnder Roy v. Sidhy Gopal 
Missee . ... . . 8W.E,m 

Debee Peeshad Singh v. Delawab Ali 

12 W. R. 86 

5. — — Civil Procedure 

Code, s. 586 — Orders in execution of decrees in 
Small Cause suits. No second appeal lies from an 
order passed in execution of a decree in a suit of the 
nature cognizable by a Small Cause Court where the 
subject-matter of the suit does not exceed R500 
Aithala v. Subbanna . I. Xi. R. 12 Mad. 116 

6. — .- — — , Suit of the nature 

cognizable in Court of Small Causes — Civil Pro- 
cedure Code, 1882, ss. 586 , 622 — Superintendence of 
High Court. For the purposes of an appeal, whether 
from a decree in a regular suit or from an order 
passed in execution of such decree, the pecuniary 
test of jurisdiction is the valuation of the original 
suit in which the decree was passed, and not merely 
the actual amount affected by the order sought to be 
appealed. Therefore where execution was applied 
for in the Munsif s Court in respect of a sum of 
R 422- 14-0, the value of the matter in dispute in the 
original suit {which was of the nature cognizable by 
a Court of Small Causes) having been above R500 
the Munsif s order having been upheld in appeal 
by the District Judge, revision of both orders was 
applied for in the High Court. Held , that no 
proceedings by way of revision could be taken, 
because a second appeal would lie from the order of 
the District Judge. Nazar Husain v. Kesri Mal 

I. h. R. 12 AIL 581 

7. — — Suit of the nature 

cognizable « in Courts of Small Causes — Transfer 
of decree — Civil Procedure Code, ss. 223, 228 , 586. 
Where the original suit is a suit of the nature 
cognizable in Courts of Small Causes, and the subject 
matter of the suit does not exceed R500 in value, no 
second appeal will lie in respect of an order made in 
execution-proceedings relating thereto, whether such 
proceedings are taken in the Court which passed the 
decree or in that to which the decree may have 
been transferred for execution. Nazar Husain v. 
Kesri Mal , I. X. B. 12 All. 581 , approved. 
Hakakh v. Ram Sakup . I. L. R. 12 All, 579* 

8. — : Order in execu- 

tion of decree in suit cognizable by Small Ccmse ■ 
Court. Where the original suit is a suit of the 
nature cognizable in Courts of Small Causes and 
the subject-matter of the suit does not exceed 
R500 in value, no second appeal! will lie in respect 
of an order made in execution-proceedings relating 
thereto. Haratch v. Bam Samp, I. X. B. 12 All 
579, approved. Sri Bullov Bhaitacharji y. Baburam. 
Chattopadhya, I. X. B . 11 Calc. 169 , and Arithal 


4. SMALL CAUSE COURT SUITS. 


(a) General Cases. 

1. Frame of suit — Civil Procedure 

Code, s. 586. For the purpose of determining whe- 
ther a second appeal lies or is prohibited by 
s. 586 of the Civil Procedure, what must be looked 
at is not the shape in which the case comes up 
to the High Court, but the shape in which the suit 
was originally instituted in the Court of first in- 
stance. Kiam-ud-bin v. Rajjo I. It. R. 11 All. 13 

2. Cases in which, appeal is 

taken away — Act XXIII of 1861 , s. 27— Civil 
Procedure Code, 1859, s. 387. & 27, Act XXIII 
of 1861, took away special appeal in all those cases 
that were expressly alluded to therein, thus over- 
riding s. 387, Act VIII of 1S59. The provision 
applied in execution of decree, as well as in suits 
themselves, and to suits and proceedings in execu- 
tion commenced before 1861, or even before 1859. 
Ram Jadub Chatterjee v. Rash Money Dossee 

8 V, R, 321 

Mobabukoonissa Begum v. Ozeeb Jemadar. 

8 W. R. 107 

SOOEJO COOMAB SUEMA ROY V, KeISTO COOMAB 
Chowdhry. 

12 B. L. R. 224 : 14 W. R, F. B. 30 

3. — Order in execution of decree 

— Suit brought before Act XL11 of 1860 . No 
special appeal lay from a regular appeal from an 
order made in execution of a decree passed in a suit 
of a nature cognizable by a Small Cause Court, 
though the suit was instituted before the passing of 
Act XLII of 1860. Goka Chand Missee v. Boy- 

! i xanto Nabain Singh 

12 B. B. R. F. B, 261 ; 20 W. R. 421 

Bhichub Singh v. Nageshab Nath. 

1. 1*. R. 2 All 112 

4. — T Act XXIII of 

1861, s. 27 - — Execution proceedings arising out of 
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SPECIAL OB SECOND APPEAL — contd. 

4. SMALL CAUSE COURT SUITS --contd. 

(a) General Cases — contd. 
v. Subbanna, I. L. P., 12 Mad . 116, referred to. 
Din Dayal v. Patra Khan 

I. L. B. 18 All. 481 

9. — — — Suit of nature, 

cognizable in Courts of Small Causes — Execution 
of decree — Transfer of decree for execution — Civil 
Procedure Code ( Act XIV of 1882), ss. 223, 224, 
228, 586. A suit not exceeding R500 in value was 
brought in a Court exercising jurisdiction as a Court 
of Small Causes, and that Court passed a decree and 
transferred it for execution to the Munsif under 
ss. 223 and 224 of the Civil Procedure Code : the 
Munsif passed an order in execution, and the order 
was confirmed in appeal. Held, that the words 
“ suit of the nature cognizable in Courts of Small 
Causes ” in s. 586 of the Code is equally applicable, 
whether the suit be brought in a Court of Small 
Causes or in any other Court, that s. 586 controls 
s. 228 in a case of this kind, and no second appeal 
■would lie from the Munsif’s order. Harakh v. 
Pam Sarup 1. L. P. 12 All 579, cited and approved. 
Lala Kanbha Pershad v. Lala Lal Behary Lal 

I. L. R. 25 Calc. 872 

See Shyama Chaean Mitter v. Debendra Nath 
Mttkerjee . . I. L. R. 27 Calc. 484 

4 C. W. N. 269 

10. Case wrongly decided to be 

not cognizable by Civil Court — Ac£ XXI II 
of 1861, s. 27. S. 27, Act XXIII of 1861, which 
barred a special appeal in suits below R500, as being 
of a nature cognizable by a Small Cause Court did 
not apply to a case in which the lower Appellate 
Court had wrongly decided that the case was not 
cognizable by any Civil Court. Gttreeboollah v. 
Syefoollah . . . . 7 W. E. 41 

H Suit instituted in ordinary 

Civil Court, though cognizable by Small 
Cause Court— Civil Procedure Code, 1877, 
s. 586 — Questions incidentally arising. S. 586 of 
the Code of Civil Procedure precludes a second ap- 
peal in a suit for damages under R5G0, although the 
suit has been instituted in the District Munsif’s 
Court and not in a Court of Small Causes, and al- 
though a question of title has been raised by the de- 
fendant and decided. Per Mtjttusami Ayyar, J. 
— The question what is a suit of the nature cogni- 
zable in Courts of Small Causes within the meaning 
of s. 586 of the Civil Procedure Code has reference 
to the mode of adjudication, and not to the forum, 
and the fact that the suit is instituted in the District 
Munsif’s Court, and not in a Court of summary 
jurisdiction makes no difference for the purposes of 
that section. If the matter adjudicated on in a 
suit is only incidentally in issue or cognizable, the 
adjudication is final, whether e by a Court of concur- 
rent or limited jurisdiction only for the purpose and 
object of that suit. Manappa Mtxbali v. Me 
Cartky , . . . , - , . I. X»# R. '8 Mad, 192 


SPECIAL OR SECOND APPEAL — contd. 

4. SMALL CAUSE COURT SUITS — contd. 

(a) General Cases — contd . 

12. Civil Procedure 

Code, 1882, s . 586. Where a suit, though one cog- 
nizable by a Small Cause Court, -was instituted and 
dealt with in the ordinary Civil Courts, it was con- 
tended that a second appeal v r ould lie. Held , that 
no second appeal would lie. A small cause is such 
wherever it is instituted, and, the nature of the cause 
not being variable in any way according to the Court 
in which it is brought, the circumstance that it has 
been instituted in an ordinary Civil Court and dealt 
with there -would not for that reason admit of a se- 
cond appeal which in such a case is expressly .ex- 
cluded by s. 586 of the Code of Civil Procedure (Act 
XIV of 1882). Kalian Dayal v. Kalian Narer 

I. L. R. 9 Bom. 259 

13. Suit transferred to regular 

side — Civil Procedure Code, s. 585 — Provincial 
Small Cause Courts Act (IX of 1887), s. 23. A 
suit of a nature cognizable by a Small Cause Court 
does not cease to be so within the meaning of the 
Civil Procedure Code, s. 586, because the Court in 
which it was instituted as a small cause suit returned 
the plaint to be filed on the regular side under the 
Provincial Small Cause Courts Act, s. 23, on the 
ground that the suit involved questions of title. A 
second appeal therefore does not lie in such a case. 
Mhttukaruppan v. Sellan 

I. L. R. 15 Mad. 98 

14. Question of Jurisdiction — 

Provincial Small Cause Courts Act (IX of 1887), 
s. 16 — Civil Procedure Code (Act XIV of 1882), 
ss. 586, 646 B — Civil Procedure Code Amendment 
Act (VII of 1888), s . 60. Notwithstanding s. 16 
of the Provincial Small Cause Courts Act, the High 
Court has, on a case being submitted to it under 
s. 646B of the Civil Procedure Code, full power to 
consider the matter of jurisdiction or to deal with it 
on the merits so as to do substantial justice without 
putting the parties to the expense of a fresh trial. 
Where a suit, cognizable by a Small Cause Court, 
was tried both in the Munsif s and District Judge’s 
Courts without objection to the jurisdiction : — Held, 
on a second appeal to the High Court, that. s. 646B 
of the Civil Procedure Code must be read with 
s. 16 of the Provincial Small Cause Courts Act, so as 
to modify its full effect in a case wrongly tried by an 
ordinary Civil Court and taken in appeal to the 
District Court: both parties having submitted to 
the jurisdiction, it was not competent to either of 
them on second appeal to plead the want of juris- 
diction, so as to render the proceedings taken in the 
suit void, Stjresh Chunber Maitra v . Kristo 
Rangini Dasi L L. R.21 Cale. 249 

15. . Character of the suit — Small 

Cause suit — Civil Procedure Code (Act XIV of 
1882), s, 586. In determining whether no second 
appeal lies under the provisions of s. 586 of 
the Civil Procedure Code (Act XIV of 1882), 
the original character of the suit is to be regarded 
rather than the character it may subsequently 
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SPECIAL OB SECOND AFP33AX — contd. 

4. SMALL CAUSE COURT SUITS — contd. 

(d) Contract — contd. 

the defendant collections which are in his charge 
and which he is under agreement to pay to the other 
co-sharers is a suit for due under a contract, and, if 
less than R500, is cognizable by a Small Cause 
Court Ali Ahmed v. Oodhraj Ram 

10 W. B. 79 

21. Suit against agent for 

money — Money received for plaintiff— Act XXI 11 
of 18 til, s. 27. In a suit to recover the balance, 
unaccounted for, of the plaintiff’s money in the 
hands of the defendant, who had been employed as 
a law agent on a salary to conduct and look after 
the plaintiff’s law suits and to receive and disburse 
moneys connected with such suits, it was held that 
the case might be brought under the terms “ claim 
for money due under a contract” in Act XI of 1865 
s, 6, and that therefore under Act XXIII of 1861, 
s. 27, a special appeal would not lie. Joogul 
Kishore Roy v. Rughoo Nath Seal 20 W. B. 4 

22. — Suit on implied contract — 

Suit against co-sharers for share of rent— Civil Pro - 
cedure Code , 1871, s. 586. A was the proprietor 
of 9 annas of a mouzah, B and his family of 1 anna 
and C and others of the remaining 6 annas. B and 
his family, having occupied and enjoyed, to the 
exclusion of their co -shareholders, 54 bighas of the 
mouzah, failed to pay any rent in respect of such 
occupation. A instituted a suit against them (mak- 
ing C and the other holders of the 6 annas share de- 
fendants to the suit) to recover the sum of R412-8 as 
the sum justly due to him after making all proper 
deductions, including as well the share of the rent 
of the 54 bighas to which the 6 annas share-holders 
were entitled as also the share which B and his 
family were entitled to retain as proprietors of a 
1 anna share. Held, that the facts showed an implied 
contract on the part of B and his family to pay to 
their co-shareholders whatever, upon taking an 
account, should appear to be due to them : and that, 
inasmuch as the total amount sought to be recover- 
ed in the suit by A did not exceed R500, the suit 
was one which might have been brought in a Small 
Cause Court, and therefore the plaintiff had no right 
of second appeal to the High Court under s. 586 of - 
the Code of Civil Procedure. Asman Singh v. Dook- 
ga Roy . XX. B. 6 Gale. 284 :7 C.L. R. 94 

23. Contract Act (IX 

of 1872), ss. 69, 70 — Small Cause Court Act (XI 
of 1865), s . 6 — Patni rent — Implied contract The 
plaintiff, a purchaser in execution of a patni right, 
brought a suit in a Munsif’s Court to recover from 
the defendant, a former holder of the patni right, a 
sum of money which she had been compelled to pay 
to the zamindar for rent which had accrued due prior 
to the date of her purchase. The Munsif gave the 
plaintiff a decree, which, however, on appeal to the 
District Judge, was reversed. On appeal to the High 
Court: — Held, that, assuming the suit to lie inde- 
pendently of any express promise, it was one cogniz- 
able by a Court of Small Causes and no appeal 


4. SMALL CAUSE COURT SUITS— contd. 

(a) General Cases — concld. 
assume by operation of the findings of the Court. 
Ramchandra Gopal v. Sadashib Narayan, (1882) P . 
J. 219, followed. Lakshmandas v. Anna Lane 
(1904). . . . X L. B. 82 Bom. 856 


( b ) Account. 

18. — Suit for balance of account 

— Act XXI11 of 1861, s. 27 — Suit in Civil Court in 
local jurisdiction of Small Cause Court Where a 
suit for a balance due on account of rents collected 
from the plaintiff’s zamindaris by the defendant’s 
father acting as agent of the plaintiffs for an amount 
under R500 was entertained by the Civil Court 
within the local jurisdiction of a Small Cause Court, 
a special appeal lay to the High Court, s. 27 of Act 
XXIII of 1861 only applying to a suit which is pro- 
perly brought in a Civil Court, because there is no 
Small Cause Court having jurisdiction to try it. 
Dyebukee Nundun Sen v. Muddee Mutty 
Goopta . I. X B. 1 Calc. 123 : 24 W. B. 478 

17. _ — — — — Suit against agent for ac- 
count — Suit for account, or, in default, for dama- 
ges . Plaintiff, a talukdar, sued her late husband’s 
agent for the delivery of certain account papers 
and documents, for an account of his agency, and, 
in default of account, for R500 as damages. Held, 
that the suit was of a nature cognizable by a Small 
Cause Court, and that consequently no special 
appeal would lie. Hurri Narain Roy Chowdhtj- 
ry v. Joy Durga Dassi . . 2 C. X. B. 17 

(c) Award. 

IS. _ — — — Decision *on award — Award 
of cognizable nature and value. When the subject- 
matter of an award is as to its nature and value 
cognizable by a Court of Small Causes, no special 
appeal will lie to the High Court against the decree 
of an ordinary Civil Court in respect of such award. 
Banu v. Narayan Sahu 

4 B. X B. Ap. 82 : 13 TO. B* 233 

19. Suit on award —Award deal- 

ing with matters not within cognizance of Small Cause 
Court — Act XXIII of 1861, s . 27. G and R referred 
to arbitration disputes between them regarding the 
partition of their paternal estate. The award 
found that a sum of R338 was due by G to R, and 
contained other provisions which could not be dealt 
with by a suit in a Small Cause Court. Held , that a 
suit to recover the money due under the award could 
not he brought in the Small Cause Court, and that 
s. 97, Act XXIII of 1861, therefore did not bar a 
special appeal. Gatjri Sahai v. Ram Sahai 

7 3ST. W. 157 


(d) Contract. 

20. Suit to recover collections 

from co- sharer — Agreement to pay share to other 
co sharers. A suit by a co -sharer to recover from 
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SPECIAL OR SECOND APPEAL — con td. 
4. SMALL CAUSE COURT SUITS-^o^ 

(d) Contract — concld. 

would therefore lie. Bambux Ghittangeo v. Madhoo ’ 
■soodun Paul Chowdhry, B. L . R. Sup. Vol . 675 : 7 IF* 
M. 377 , distinguished. Cases falling within the pro- 
visions of ss, 69 and 70 of the Contract Act are 
•cognizable by a Court of Small Causes under s. 6 of 
Act XI of 1865. Nath Prasad v. Baij Nath, I. L. 
M. 3 All 66, approved. Krishng Kamini Chow- 
DHRANI V. Gori MOHUN GhOSE HaZRA 

I. L. R. 15 Calc. 652 

24. Mofussil Small 

Cause Courts Act, s. 6 — Civil Procedure Code , 
s. 586 — Suit against sons of Hindu debtor, on a bond 
executed by father, not cognizable by Small Cause 
Court — Hindu law — Liability of son for debt of 
living father. In a suit upon a bond executed by 
a Hindu, the plaintiff made the debtor’s sons defend- 
ants along with their father, and a decree was passed 
.against the father and sons jointly for payment of 
the debt. Held, by the Full Bench, that the suit as 
•against the sons was not a suit of the nature cogniz- 
able in a Court of Small Causes within the meaning 
of s. 586 of the Code of Civil Procedure. Held, 
further, by the Divisional Bench that the decree 
•against the sons was bad. Narasingha v. Subba 

I. L. R. 12 Mad. 139 

25, Civil Procedure 

Code, s. 586 — Provincial Small Cause Courts Act , 
Sch. II, Art. 41 — Suit relating to contract — Contract 
Act, s. 69 — Suit for contribution — Joint property. 
Lands of which part belongs to the plaintiffs and 
part to the defendant were comprised in a pottah 
which ran in the names of the plaintiffs and another. 
The defendant’s share of the assessment fell into 
arrear, and was collected from the plaintiffs, who 
now sued to recover -R200, being the amount so paid 
together with interest. Held, that- the suit was of a 
nature cognizable by a Court of Small Causes, and 
therefore no second appeal lay. Krishno Kamini 
Chowdhrani v. Gopi Mohun Ghose Hazra, I. L. R. 15 
Calc. 652, followed, Srinivasa v. Sivakolundu 

I. L. R. 12 Mad. 349 

(e) Contribution. 

26. — Suit for contribution for 

revenue paid to save estate. A claim for 
money below R5Q0 paid as revenue by one partner 
in an estate on account of another, in order to save 
the whole estate from sale, arises under an implied 
contract between them, and therefore is cognizable 
by a Small Cause Court. No special appeal lay in 
such a case under s. 27, Act XXIII of 1861. Ram 
Money Dossla v. Pearee Mohun Mozoomdar 

6 W.R.325 

27 , Civil Procedure Code (Act 

XIV of 1882), s . 586. In suite for contribution 
no second appeal will lie under 8. 586 of the 
Code of Civil Procedure if the subject-matter of the 
suit is less than R500. In determining whether 
second appeals He in such cases in execuiion-pro- 


SPECIAL OR SECOND APPEAL — contd. 

4. SMALL CAUSE COURT SUITS — contd. 

(e) Contribution-- concld. 
eeedings, the amount of subject-matter of the suit 
and not the amount sought to be recovered in exe- 
cution must be taken into consideration. Mavula 
Ammal v. Mavula Maracoir (1906) 

I. L. R. 30 Mad. 212 

(/) Customary Payment. 

28. — Suit by zamindar against 

patnidar for dak expenses— Ad- XXI II of 
1861, s. 27. A case in which a zamindar sues a 
pa-tnidar for dak expenses, according to his patni 
jumma, is of a nature cognizable by a Court of Small 
Causes ; and as such, by s. 27, Act XXIII of 1861, 
no special appeal will lie. Dheraj Mahtab Chund 
Bahadoor v. Radha Binode Chowdhry 

8 W. R. 517 

Erskine v. Trilochun Chatterjee. 

9 W. R. 518 

( g ) Damages. 

29. Suit for damages — Damages 

to moveable or immoveable property . No special 
appeal lies in a salt for damages below R500, 
whether the damages are on account of moveable 
or immoveable property. Bheenucic Lall Mah- 
toon v. Rung Lall Mahton . 11 W. R. 369 

30. Suit where claim for dam- 

ages exceeds R500, but decree is given for 
less than R500— Act XXIII of 1861, s. 27. 
Where the damages claimed in a suit exceeded R500, 
and the Court gave the plaintiff less than R500 
damages : — Held, that the right of appeal was not 
taken away by Act XXIII of 1861, s. 27. Neel- 
monee'Singh Deo v. Gordon, Stuart & Co. 

1 Ind. Jur. NT. S. 356 : 6 W. R. 152 

31. Suit for damages for illegal 

arrest — Proceedings in execution of decree against 
surety. A decree-holder having taken out execution 
the judgment-debtor paid a sum of money in satis- 
faction of the decree and got a surety to execute a 
security-bond on his behalf. The decree-holder 
thereupon took out proceedings under s. 204, Act 
VIII of 1859, had the surety arrested, and realized 
from him the amount due under the decree. The 
surety then brought an action to recover damages 
for illegal arrest, the sum claimed not exceeding 
R500. Held, that 'the suit was cognizable by a 
Small Cause Court, and that under s. 27, Act XXIII 
of 1861. no appeal would lie. Toolsbe Ram v. 
Nund Kishore Lall ; . 12 W. R. 471 

32. Suit for damages for 

assault — Absecne of pecuniary injury. No suit 
for damages occasioned by personal injury will lie 
in the Small Cause Courts, unless actual pecuniary 
loss has resulted from such injury to the plaintiff. 
When there is no such pecuniary loss, the suit for 
damages will lie in the ordinary Civil Courts, and a 
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4. SMALL CAUSE COURT SUITS — contd. 

(g) Damages — contd. 

special appeal will lie to the High Court, although 
the damages claimed are below R500. Ali Bxtksh 
v. Samurkjddik 

4 B. L. B, A. C. 31 : 12 W, B. 477 

Raj Chtjndeb. Chxjceieebtjtty v. Pttnchanun 
Sttrmah Chowdhry ... 4 W. B. 7 

38. Suit for damages for per- 

sonal injury — Actual feduniary damage. The 
plaintiff, in a suit for damages laid at R200, claimed 
R5Q on account of medical expenses caused by an 
assault committed on him by the defendants, R5Q as 
the costs of a criminal prosecution which he had 
brought against them, and R10Q for injury to his 
reputation and feelings. Held, that, inasmuch as 
part of the claim related to alleged actual pecuniary 
damage resulting from an alleged personal injury, 
the whole suit was, with reference to s. 6, proviso 
(3), of the Mofussil Small Cause Courts Act (XI of 
1865), of the nature cognizable by a Court of Small 
Causes, and that, under s. 586 of the Civil Procedure 
Code, no second appeal in such suit would lie. 
Crunga Narain Moitro v, Gudadhur Ghowdhry , 13 
W. R. 434, referred to. Jiwa Ram Singh v. Bhola 
I. L. B. 10 All. 49 

34. Suit for money paid by 

unsuccessful claimant to attached property 
—-Civil Procedure Code , 1859, s. 246. A suit for 
money paid by an unsuccessful claimant, under 
s. 246, Act VIII of 1859, in order to save from sale 
his share of an estate which had been attached in 
execution of a decree, is in reality a suit for damages* 
and (the value being below R500) is in the nature 
of a Small Cause Court suit in which no special 
appeal will lie. Pooesuttttm Chtjnder v. Gotjr 
GS dpNnER;:pANDEY'' . : . 18 W. R. 288 

85, — _ Suit to recover money at- 

tached — Removal of attachment on wrongful 
objection to attachment of property . C, a decree - 
holder, alleging that K , a lambardar of a village, 
had objected to the attachment in his hands of 
money due as profits to the judgment-debtor, a co- 
sharer, on the ground that he had paid such money 
to the judgment-debtor before the attachment, by 
reason whereof the attachment had been removed, 
and that such objection was dishonest and wrong- 
ful, inasmuch as such money was still in IPs hands, 
sued K for the amount of such money and the costs 
of the attachment proceedings. ' Held, that the suit 
was one for damages, and, the amount claimed not 
exceeding R50G, one of the nature cognizable in a 
Court of Small Causes, and consequently a second 
-'appeal in the suit would not lie. ■ Kalian Singh 
Lal „ . . I. Xi, R. 8 All. 10 

36. « Suit for money lent to re- 

■ deem mortgage — Suit for damages as on breach 
of contract-^- Act XXIII of 2861, s. 27, Defendants 
borrowed a sum of money Wow R500 from the 
plaintiff, , withfh 1 timy •to redeem a mortgage m : 
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condition that, after redemption, he would sell the* 
property to the plaintiff. He did not, however, 
redeem the property. Held, that plaintiff’s suit to 
recover his dues was one for damages as upon a 
breach of contract in which, under s. 27, Act XXIII 
of 1861, no special appeal would lie. Khttlleel 
Mahomed v. Fttrzam Ally . 12 W. B. 269 

37 . Suit for damages for breach 

of contract controlling terms of decree. No 
special appeal lies in a suit for damages for breach 
of a private arrangement by which the parties agree- 
to control the terms of a decree, when the amount 
is within the jurisdiction of the Small Cause Court. 
Chttnd y Persad Doss v. Kasseenath Doss 

W. R, 1884, 348 

38. Suit for damages to crops 

by inundation — Omission to cut bund — Act XLII 
of I860, s. 3. Under s. 3, Act XLII of 1860, a 
suit for damages of any kind below R500 (e.g., a 
suit for damages, for not cutting through a bund 
whereby plaintiff’s crops w T ero destroyed in conse- 
quence of accumulation of water) was cognizable by 
a Small Cause Court ; and consequently, under 
s. 27, Act XXIII of 1861, no special a^jpeal lay in 
such a case. Gopeenath Paul v. George 

6 W. R. T 

39. Suit for damages for inade- 

quate sale of decree — Act XXI 11 of 1861, s. 27. 
No special appeal lay under s. 27, Act XXIII 
of 1861, for damages for inadequate sale of a decree. 
Kristqmonee Thakoor v. Bishambhur Doss 

; 5 W. It, 215 

40. Suit for defamation of 

character — Absence of pecuniary injury. Suits 
for defamation of character, where there has not 
been any actual pecuniary loss, were not, under 
cl. 3, s. 6, Act XI of 1865, cognizable by the Small 
Cause* Courts, and therefore in such a suit a special 
appeal would lie under Act XXIII of 1861, s. 27. 
Bhairab Chandra Chttceerbutty v. Mahendra. 
Chandra Chdckerbtjtty 

4 B, L. R. Ap. 59,: 13 W. B. 118:' 

41. Absence of pecu 

niary damages. Qucere : Before a suit can lie in a- 
case of defamation of character, is it necessary to 
presume that actual pecuniary damage has resulted? 
Dhtjemo Doss Koondoo v. Koylash Kaminee. 
Dossia . . . . . 1 12 W« B* 872 

42. Suit for malicious prosecu- 

tion — Absence of pecuniary damage . The ‘defend- 
ant laid a charge of assault against the plaintiff 
before the Magistrate, and the charge was heard and 
dismissed. The plaintiff then brought a suit tor * 
damages occasioned to his reputation by the false 
and malicious charge, laying the damages at R150 ;» 
but no actual pecuniary loss in consequence of the 
charge was alleged. Held, that it was not a suit 
cognizable by the Small Cause Court, and therefore- 
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damages, and, the amount in question being cog 
nizabfe by a Small Cause Court, no special appeal 
can be entertained. Yacoob Ali ®. |ooEBbiKGH 

An Suit to recover a share of 

maliana -Act XXIII of 1861, s. 27. A suit to 
recover a share of malikana, which the defendant 
had realized from the Collector, is a suit for recovery 
of a sum of money which has been taken away by 
the defendants to the damage of the plaintiff, anti 
is therefore cognizable by the Small Cause Corn. , 
and under s. 27, Act XXXIX of 1861, no special 
appeal lies from a judgment passed in appeal in sue 
a suit, Lasmania Debia v. Mahomed Eumna 

3 B. L. B. Ap. 98 

s.c. Rasmonee Debia V . Mahomed JLi?ezool- 

T^TT . . • • * ^ 

43 e Stilt, for profits of land 

— Provincial Small Cause Courts Act {IX ofJSSj), 
Sch II, cl 31. Civil Procedure Code , s. 586. lb& 
plaintiff sued on the Small Cause side of a Subordi- 
nate Court before the Provincial Small Cause Courts 
Act 1887, came into operation, to recover with in- 
terest from the date of suit B500, the value of 
crops alleged to have been illegally carried away by 
the defendant, while the plaintiff was m possession. 
The defendant raised a plea to the jurisdiction 
the Court, and the Judge, without recording any 
decision on its validity, directed that the plaint he 
presented on the reguL side of the Court tor the- 
reason that it raised questions of complexity . • " 

was so presented after the above Act had come into 
o Deration. The plaintiff obtained a decree, which 
I" tTersed on 1 appeal. A petition of second 
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al would lie. Pbahkeishha Baneb- 
a Chahd Chattebjee 

lt b. A. C. 35 note : 10 W. B, Ho 

Injury to refu- 


tation. Ih 
plotting to 
the Magistrate 
then sued in t # 
account of the injury 
of body and mind c - „ 

oution, and laid the damages at R100. 
appeal to the High Court was c 
ground that it was at ■- 

Cause Court. Nadiab Chasd Roy 
Nath Misseb - 4 B. L. K. . 

Suit for damages for loss 

of reputation and business A suit for damages 
not exceeding R500 on account partly for injury to 
Mutation and partly for loss in business and pro- 
f e Sonaf position was held to come within the pro- 
visions of s. 6, Act XI of 1865, and was not open 
Hpecial appeal. Bho*. Soohd^ Bhadoobee 
r. Eshan Chundeb Roy . • 15 W. K. i/a 

_ Suit for money paid as 

rent to save estate from sale- Enforced pay- 
went where rent had been already ff/// 

of 1861 , s. 27 — Act XI of 1865 , s. 6— Ad X of 
J r j 9 The plaintiff, the holder of a patni 

5. Orf, Cl. — r ^ . /IftfAndantSi. hlS 


murder him, and the case came before 
e and was dismissed. The plaintiff 
the Munsif’s Court for damages on 
•r “ to his reputation and pam 
'caused by the malicious prose- 
' r.ICO. A special 
~viaN. .. »o dismissed on the 

3, suit cognizable hy a Small 

Nadiab Chahd Roy v. Baikant 


talukh, hy an arrangement with the defendants, ms 
™mindars paid the Government revenue and the 
roSsstofortbeyear 1874, and then tendered 
the balance of the rent for that year to the defend- 
ants but they refused to accept it ; and he there- 
fore deposited it in the Munsif’ s Court m accordance 
witti s 46 of Bengal Act VII of 1869. One of the 
defendants then took proceedings under Bengal 
■Recmlation VIII of 1819 to recover his share of the 
Snt and, notwithstanding the protest of the plaint- 
iff that the rent had been already paid, obtained an 
order for the sale of the tenure and to prevent the 
sale the plaintiff had to pay the sum claimed ior 
rent. In a suit brought to recover that amount 
with interest -.-Held, that it was a suit cognisable 
by a Court of Small Causes under s. 6 of Act XI of 
1865, and therefore a special appeal was barred by 
s 27 Act XXIII of 1861- It was not a suit for 

40 ■ Suit for payments made on 

account of rent — Refusal to allow for such pay- 
ments in rent account. A suit to recover certam cash 
aud the value of certain gram which the defendants 
had -persuaded the plaintiff to pay them, engaging 
that^he lambardar would allow the same m his 
account (as part payment of rent), but winch the 
lambardar refused, to do, is practically a suit for 


.(h) Debts. 

Suit for division of debt: 


due to estate of deceased. Held , .that a suit for 
division of debts due to the deceased s estate (the 
sum being ascertained) was cognizable by a Small 
Cause Court, and no special appeal lay to the High 
Court. Oodeyta v. Gofal . % Agra 

(i) Declaratory Decree. 

m ^ Suit to bave property 

made over to plaintiff on an adjusted 
account. Where, on an adjusted account between 
two parties, one claims from the other some monej 
and some grain which are shown to be due to bm 
and asks in effect that they may be made over t 
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him, the suit is not a suit for declaratory decree 
And a special appeal does not lie in such a suit to the 
High Court under s. 27, Act XXIII of 1861. 
Buldeo Singh v. Ram Surun Lall 

25 W. R. 234 

(/) Decree. 

51 . — _ — — _ Decree for land under a 
compromise in a suit cognizable by a Small 
Cause Court — Act XXIII of 1861 , 5. 27. In a 
suit for recovery of a sum of money below R50Q, the 
parties entered into a compromise, whereby the 
•defendant made over a certain piece of land in lieu 
•of the money claimed, and a decree was passed 
accordingly. In execution of the decree, disputes 
arose between the parties. Upon special appeal by 
the judgment-debtor to the High Court: — Held, that 
under s. 27, Act XXIII. of 1861, no special appeal 
lay to the High Court. Talan Bibi v. Tenu Bibi 

6 B. L. R. Ap. 82 : 15 W. R. 65 

, (h) Immoveable Property. 

52, Suit for kattubadi and 

karnam’s emoluments — Civil Procedure Code , 
1882, s. 586— Provincial Small Cause Courts Act (IX 
of 1887), Sch I, jdrt. IS. Where plaintiff sued for 
arrears of kattubadi ^nd karnam’s emoluments, 
the value of the suit being less than R500 : — Held, 
that kattubadi and karnam’s emoluments are 
neither a charge on, nor interest in, immoveable 
property, and that no second appeal lay. Mtjlla- 
pudi Balakrishnayya v. V enkatan arasimh a 
AfpaRad . . I. It. R. 19 Mad. 329 

See Veneatarama Doss v. Maharajah op Vizia- 
nagram . . . I. L. R. 19 Mad. 103 

(?) Maintenance. 

53, u — _ 1' Suit by widow for main- 

tenance— Act XXIII of 1861, s. 27. A Hindu 
widow who had been supported by her father-in-law 
after his death sued his eldest son for maintenance 
.and obtained a decree for R150, notwithstanding 
the defendant’s objection that, being one of three 
brothers who inherited their father’s estate, he was 
not solely liable for the maintenance claimed. 
Held, that, as this was a Small Cause Court suit, an 
appeal did not lie. Ramchandra Dikshit v. 
.Savitribai . . . 4 Bom. A. C. 73 

JxjDAL KOM RANCHHOD MtJLJI V. HlRA MlJLJI 

4 Bom. A. a 75 

(m) Mesne Profits. 

54. Suit for mesne profits — 

Ad XXIII of 1861 , s. 27 — Suit under MOO. A 
suit for the recovery of mesne profits (not amount- 
ing to R500) is cognizable by a Court of Small 


SPECIAL OR SECOND APPEAL— contd. 

4. SMALL CAUSE COURT SUITS — contd. 

(m) Mesne Profits — contd. 

Causes. A special appeal therefore does not lie in 
such a suit. Kakaji Sakharam v. Gobind Ganesh 

8 Bom. A. C. 96 

55. , Act XI of 1865 , 

s. 6— Act XXIII of 1861, s. 27. In a suit brought 
in the Sudder Ameen’s Court for R133 for mesne 
profits, it was objected on appeal that under s. 27, 
Act XXIII of 1861, no special appeal would lie, 

; the suit being cognizable by the Small Cause Court, 
i Held, that, it being merely a suit for mesne profit 
| and no question of right or title arising in it, it 
was a suit for damages within s. 6, Act XI of 
1865, and therefore cognizable by the Small Cause 
Court. Ram Pyari Debi v. Dinanath Mookerjee 
2 B. L. R. S. N. 13 : 10 W. R. 375 

50. — Provincial 

Small Cause Courts Act (IX of 1887), Sch. II, Art. 
31. W r here the plaintiff, after obtaining a decree 
in a suit for possession of certain land of which he 
had been dispossessed by the defendants, brought a 
suit in the Munsif s Court for mesne profits for the 
period during which he had been kept out of posses- 
sion, and the suit, though partly decreed by the 
Munsif, was dismissed by the District Judge : — Held, 
that such a suit was not cognizable by a Small Cause 
Court, and therefore a second appeal in the suit 
would lie to the High Court. Sriram Samanta v. 
Halidas Dey . . I. L. R. 18 Calc. 316 

57. — — — — Suit for mesne 

profits where the value of the subject-matter in dispute 
is less than E500 — Provincial Small Cause Courts 
Act (IX of 1877), Sch. II, Art. 31— Small Cause 
Court, mo fussil, jurisdiction of. Held, by the Full 
Bench (Ghose and Banerjee, JJ., dissenting), 
that no second appeal lies in a suit for mesne profits 
where the value of the subject-matter in dispute is 
less than R500. Sriram Samanta v. Kalidas Dey, 
1. L. E. 18 Calc. 316 , overruled. Kttnjo Behary 
Singh v. Madhub Chundra Ghose 

I. L. R. 23 Calc. 884 

58. Provincial Small 

Cause Courts Ad (IX of 1887), Sch, II, Art. 31- 
Suit for mesne profits tinder MOO — Civil Procedure 
Code (Act XIV of 1882), s. 586. A suit for mesne 
profits is cognizable in Courts of Small Causes where 
the value of the subject-matter in dispute is less 
than R500, and Art. 31 of Sch. II of the Provincial 
Small Cause Courts Act does not apply thereto. 
Such a suit falls within the provisions of s. 586 of 
the Civil Procedure Code, and no second appeal lies 
from a decision in it. Seshagiri Ayyab v. Mara- ; 
kathammal . . I. L. R. 22 Mad. 196 

Ling ay ya Ayyavartj v. Mallikarjttna Ayya- 
varxt . I. L. R. 22 Mad, 196 note 

59. Civil Procedure 

Code (Act XIV of 1882), s. 586 — Suit of a nature 
cognizable in a Court of Small Causes — Suit for 
mesne profits— Provincial Small Cause Courts 
AM (IX of 1887), Sch. II, cl (31). A suit for mesne 
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administrator. The Assistant Judge who tried the 
suit awarded the plaintiff’s claim. The District 
Judge, on appeal, reduced the amount of the plaint- 
iff’s claim to R38-4-9, but upheld the decree of the 
first Court in other respects. The defendant there- 
upon filed a second appeal in the High Court. Held, 
that, under the Civil Procedure Code (Act X of 1877), 
s. 586, no second appeal lay, as the. suit was one 
cognizable by a Small Cause Court. Act X of 1876, 
s. 15, removes suits to which the Collector is a party 
from the jurisdiction of the Small Cause Court ; but 
the nature of the suit remains unaltered. Musa 
Miya Saeeb v . Gttlam Husein 

' |$ I. I*. R, 7 Bom. 100 

64. Suit by \ lessee for refund 

of revenue— Contract to refund excess. In a suit 
by a lessee upon a contract for a refund of excess 
not admissible if the amount claimed be under 
R500. White v. Tripoora S unhub- Mookerjee 

W. R, 1864; 297 

65. * Suit to recover money paid 

in excess of share of profits of land. 
A suit to recover from the defendant R235, paid to 
him in excess of his share of the profits of certain 
lands, is cognizable in the Small Cause Court, and 
consequently no special appeal will lie in such 
a case under s. 27, Act XXIII of 1861. Joy- 
NARAJN MANJEE V. MlJDDOOSOODUN GORATT 

2 W. B« 184 

66. — Suit for recovery of money 

stolen from Court — Suit against Government. 
A sum of money was stolen from the Judge’s Court 
of Tippera while A was the Nazir. A paid the 
amount to Government, and died leaving B his heir. 
B sued Government for recovery of the amount paid 
by A on the ground that, as there was no negligence 
of A and as the amount was under the custody of 
the guards of Government at the time of the theft, 
A was not responsible for the loss thereof. Held , 
that the suit was cognizable by a Small Cause 
Court, and therefore, under s. 27, Act XXIII of 
1861, no special appeal lay to the High Court. 
Collector ge Tippera v. Maexzunnissa Dibee 

4 B. I** B. Ap. m 
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profits is not a suit for an account, but a suit for 
damages, and is not exempted from the jurisdiction 
of the Small Cause Courts under cl. (31) of Sch. II 
to the Provincial Small Cause Courts Act. There 
is no second appeal from a decision in such a suit. 
Subba Rao v. Sitaramayya ( 1900 ) 

I. Ii. B, 24 Mad, 118, 


(n) Money. 

60. — Suit for money had and 

received for the plaintiff’s use. C, a mort- 
gagee, the mortgage having been foreclosed, sued 
I), the mortgagor, for possession of the mortgaged 
property and obtained a decree for possession there- 
of. He subsequently agreed with D to surrender the 
mortgaged property to him, if he deposited the 
mortgage money in Court by a specified day. D 
borrowed the money for this purpose by means of a 
conditional sale of the property to L , and deposited 
it in Court. The deposit was made after the 
specified day, and consequently G took possession 
of the property. The money deposited by D re- 
mained in deposit, and while there, G caused it to 
be attached in execution of a money decree he 
held against D, and it was paid to him. L 
thereupon sued C in the Munsiffs Court to 
recover such money, which amounted to R350. 
Held, that the suit must be regarded as one 
for money had and received by the defendant for the 
use of the plaintiff, and was therefore one cognizable 
in a Court of Small Causes. Lachman Prasad v. 
Ckammi Lal . . .1. Xi. B. 4 All. 6 

Collector of Cawnpore v. Kedari 

I. L, B. 4 All. 19 

01. Suit to recover purchase- 

money — Act XXIII of 1861 , s. 27. Held , that 
the suit to recover R200 paid in respect of the pur- 
chase of land which was not completed was a suit of 
the description cognizable by the Small Cause Court, 
and a special appeal would not lie. Khoob Chund 
v. Hazaree Lall ' . . . 1 Agra 275 

; 02. Suit for money paidas ex- 

cess of rent. In a suit for recovery of a sum of 
money less than R500, as money paid in excess of 
rent due : — Held, that, the suit being cognizable by 
the Court of Small Causes under s. 6, Act XI of 
1865, no special appeal lay to the High Court. Sib 
Sahaya Surul v. Rirchandra Jubaraj 

2 3j. B. A. C. 172 

s.c. Shib Suhaye Soorqgl v. Beer Chttnder 
Joobraj . . . . . 11 W. B. 80 

68. Suit for money illegally 

levied on land — Act X of 1876 , a 16 — Civil 
Procedure Code, 1876, s. 586. The plaintiff sued to 
recover from the defendant R71-3-3, alleging that 
the defendant had illegally levied the money on the 
plaintiff’s land on account of enhanced summary 
settlement and local fund cess. The defendant, being 
a minor, was represented by the Collector as his 


' . ■ : ,, ; . (o) Mortoag-e. • h • , : 

07, Sf Suit- to recover debt 

charged on immoveable property — Act 
XXUI of 1861 9 s. 27. A suit brought to enforce a 
debt or demand not exceeding R500 which is secured 
upon, and must in law be primarily satisfied out of. 
immoveable property, is not a suit of a nature 
cognizable in Courts of Small Causes under s. 27 of 
Act XXIII of 1861, so. as to exclude a right to 
special appeal. This is so though the plaint on 
the face of it seeks recovery in the alternative, 
either from the mortgagor personally, or from the 
mortgaged, property. Atmaram Ballal K agjx v. 
;, Sadashiv HariMahajani U Uf 
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68. Suit for enforcement of 

hypothecation against moveable property 
— Act XI of 1865 , s. 6. A suit by the assignee of 
a registered mortgage -bond hypothecating certain 
•crops to enforce the hypothecation is not a Small 
Cause Court suit within the meaning of s. 6 of 
Act XI of 1865, in which a second appeal would 
be barred by s. 586 of the Civil Procedure Code. 
.Surajpal Singh v. Jairamgir , I. L. B. 7 All. 855, 
followed. Bam Gopal Shah v. Bam Gopal Shah, 
9 W.B. 136, and Appavu Pillai v. Subary a Mupuen, 
2 Mad. 47, referred to. Kalra Prasad v. Chan- 
dan Singh . . . I. L. B. 10 All. 20 

(p) Moveable Property. 

69. Suit for price of personal 

property sold — Suit by co-sharer . A suit lies in 
a Small Cause Court by a co-sharer to recover the 
price of a share of personal property alienated by 
another co -sharer. Radiianath Shaha v. Kamee- 
'NEE SOQNDEREE DoSSEE , . . 2 W. B. 37 

70. Suit for materials of hut, 

or their value— Act XXIII of 1861, s. 27. A 
suit for the materials of a hut, in which the plaintiff 
sought for a decree to break up and remove them or 
to obtain their value (R29), was held to be a case 
•cognizable by a Small Cause Court under Act XI 
of 1865, s. 6, and therefore no special appeal would 
lie. Kashee Chunder Dutt v. Judoonath 
Chuckerbhtty . . . 10 W. B. 29 

71. - Suit to recover possession 

of share of a boat— A ct XXIII of 1861, s. 27. 
A suit to recover possession of a share of a boat by 
establishment of the plaintiffs’ right is a suit for 
personal property within the meaning of Act XI of 
1865, s. 6, and therefore no special appeal lies in such 
,a case under Act XXIII of 1861, s. 27. Mahomed 
Azim Rhooyah v, Mahomed Somee 

21 W. B. 413 

, 72. Suit for the value of trees 

■and fish — Trees destroyed by defendant. A suit 
to recover the value of a tree destroyed by the 
defendants and for the value of fish taken from the 
plaintiff’s tank (the claim being under R500) is a suit 
cognizable by a Small Cause Court, and no special 
appeal lies to the High Court. Stjjjad Ali v. 


Rholaram . . . , 5 3ST. W. 24 

73 ^ — Suit for recovery of value 


of fruit from trees. Where a suit was brought 
for the recovery of the value of the fruit of certain 
mango trees alleged to have been misappropriated 
by the defendants : — Held, that, as the suit was of 
the. nature of a suit cognizable by Courts of Small 

■ peal would not lie. Shamanund 

0 : Agra V. B. Ed. 1874, 153 
Suit for value of sugar - 

sugar -mill is moveable property, 
value of it* if under R500, will 
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lie in the Small Cause Court. No special appeal lies 
therefore in such a suit. Hurmungal Singh v. 
Atul Singh . . . . 4 NT. W. 15 

75 . Suit by widow to recover 

personal property or its value taken from 
deceased — Act XXIII of 1861 , s. 27. The widow 
and heiress of a deceased person sued the defendants 
to recover personal property, valued at R200, said 
to have been taken by them from deceased in his 
lifetime. Held, that a special appeal was barred by 
s. 27, Act XXIII of 1861. Kapahi Rewa v. Kesh- 
ram Kuch . 2 B. L. B. Ap. 23 : 11 W. B. 93 

( q ) Profits of Land. 

76. Suit to recover a certain 

sum on account of a share in property — Civil 
Procedure Code, 1882, s. 586— Prayer for account 
— Question of title. Plaintiffs sued to recover, on 
account of their share in produce of certain dhara 
and khoti properties, R339- 14-2, or any other sum 
which might be found due to them on taking account 
from the defendant, who was the managing khot. 
The defendant denied the plaintiffs’ right to the pro- 
duce of some of the properties. The first Court and 
the Court of appeal found that the amount due to 
plaintiffs was R72-14-11. On second appeal : — Held, 
that the suit was a Small Cause Court suit, and no 
second appeal lay. The mere fact of a question 
of title arising does not prevent a suit being cogni- 
zable by a Court of Small Causes. Ry merely asking, 
in the alternative, for an account of the profits, a 
suit cognizable by a Small Cause Court cannot be 
converted into one of a different nature. Nara yan 
Bhasker v. Balaji Bapuji 

1. L. B. 21 Bom. 248 

77. Suit to recover an ascer- 

tained sum as profits of land — Provincial 
Small Cause Court Act {IX of 1887), Sch. II, Art. 
31 — Jurisdiction of Small Cause Court — High 
Court — Practice. The plaintiff sued to recover 
three specific sums of money amounting to 
R447-11-0, being her share of the revenues and 
profits of three sets of lands, alleging in her plaint 
that the money had been wrongly received by the 
defendant. Held, that the suit was one cognizable by 
a Court of Small Causes ; and that, therefore, no 
second appeal lay. Girjabai v. Raghunath(1905) 

I. L. B. 30 Bom. 147 

78. — Civil Procedure 

Code (Act XIV of 1882), s. 586 — Provincial Small 
Cause Courts Act (IX of 1887), Sch. I, Art. 31 — 
Suit to recover profits — Suit of Small ' Cause Court 
nature — High Court. The plaintiff sued to recover 
from the defendant a specific sum of money 
(B120) described in the plaint as his income due 
to him in respect of his share in certain lands. 
This right was denied by the defendants in then 
written statement The lower Courts dismissed 
the claim. A second appeal was preferred, but 
it was objected to on the preliminary ground that 
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(q) Profits of Land — conoid. 
no second appeal lay, as the suit was of a nature 
cognizable by Courts of Small Causes. Held, that 
no second appeal lay. The question of title did 
arise incidentally ; but that did not remove the suit 
from the cognizance of the Court of Small Causes. 
Damodar Gopal Dilcshit v. Chiniaman Ballcrishna 
Karve, 1 . L. R. 17 Bom. 42, and Narayan v. Balaji, 
1. L . R. 21 Bom . 248 , followed. Kesrisang v. 
Naransang (1908) . I, L. R. 32 Bom, 560 

(r) Rent. 

70. Suit for arrears of rent — 

Act XXI 11 of 1861 , s. 27. In suits for arrears of 
rents of land, when the claim is under R500, a 
special appeal lies to the High Court, such claims not 
being generally cognizable by Courts of Small 
Causes. Ramchandra Raghttnath v. Abaji bin 
Rastya . . . .6 Bom. A. C. 12 

80, Bom . Reg. X VII 

of 1827 , a. 31, cl 3— Act XXII 1 of 1861, s. 27. 
The expression “ or f ormer year ” in Regulation 
XVII of 1827, s. 31, cl. 3, did not mean the year 
immediately preceding the current year, but any 
previous year, and a ,suit for rent could have been 
brought before a revenue officer, when Act XI of 
1865 was passed, and not before the Small Cause 
‘Courts constituted by that Act. A special appeal 
lay in a suit of this nature, Krishnarav Ram- 
chandra v . Manaji bin Sayaji. 11 Bom. 106 

81. - — — Suit by an 

assignee of arrears of rent after they fall due, whether 
cognizable by the Small Cause Court — Bengal Tenancy 
Act ( VIII of 1885), s. 3, sub-s. 5 — Provincail Small 
-Cause Courts Act , Sch. II, Art. 8 . Held, by the Full 
Bench (Banerjee, J., dissenting), that a suit 
brought by an assignee of arrears of rent, after they 
fell due, for the recovery of the amount due, is a 
suit for rent, and .therefore excepted from the 
cognizance of the Court of Small Causes, and a 
second appeal therefore lies in such a suit. Srish 
Chunder Bose v. Nachim Kazi 

X, L. B. 27 Calc. 827 
4 C. W. 3ST. 357 

52. r Suit for arrears 

of rent brought by assignee of landlord. A second 
appeal lies in a suit brought by an assignee of arrears 
of rent from the landlord. Mohendra Hath Ixala- 
maree v . Koilash Chandra Bogra 

■ . 4 O. W* XL 605 

83. Suit for zamindari cess-— 

Suit for payment for use of land — Act XXI II of 
1861, s. 27. Where the plaintiff claimed a sum of 
money under the name of a zamindari cess, but in 
point of fact what was claimed was claimed on 
.account of the use of land : — Held , that such a suit 
was a suit of a nature cognizable by a Small Cause 
Court under s. 6, Act XI of 1865, and that a special 
appeal would not lie. Ruchoq Chowbey v. Ghoor- 
iait . . , . » 4X1^, 58 


SPECIAL OR SECOND APPEAL — contd,. 

4. SMALL CAUSE COURT SUITS — contd,. 
ir) Rest — contd. 

84. — Suit for Government as- 

sessment and local fund cess — Suit for arrears 
rend. The defendant executed to the plaintiff in 1 847 
a mulgeni kabuliat (i. e., one kabuliat corresponding 
to a lease at a fixed rental), agreeing to pay to the 
plaintiff R150 annually. At the date of the execu- 
tion of the mulgeni the Government assessment was 
R56-S-0, but in 1872 it was enhanced to R 129-8-0, 
and a local fund cess of R4-9-0 imposed in addition. 
The plaintiff sued the defendant to recover from him 
the enhanced assessment and the cess. On appeal 
an objection was taken that, the amount claimed 
by the plaintiff being less than R500, the suit was 
cognizable by a Court of Small Causes, and that 
therefore there was no second appeal. Held, that 
the suit might be regarded as one for arrears of 
rent at an increased rate, and, as such, was not 
cognizable by a Court of Small Causes. Babshetti 
v. Venkatbamana . . I. L. B. 3 Bom. 154 

85. Suits, for rent — Civil Proce- 

dure Code, 1882, s. 586— -Provincial Small Cause 
Courts Act (IX of 1887), s. 15, Sch. II, Art 8 — 
“ Suits of the nature cognizable in Courts of Small 
Causes ” A suit for the recovery of rent other than 
houserent does not become a suit of the nature cog- 
nizable in Courts of Small Causes within the mean- 
ing of s. 586 of the Code of Civil Procedure because 
a Judge of a Court of Small Causes has been inves- 
ted by the Local Government with authority to ex- 
ercise jurisdiction with respect thereto under s. 15 
and Sch. II, Art. 8, of the Provincial Small Cause 
Courts Act, 1887. A second appeal will lie in such 
a suit, though the amount or value of the subject- 
matter of the original suit does notexceed R500. 
Vedachala Mtjdali v . Ramasami Raja 

I. L.B. 22 Mad. 229 

86. • i — Civil Procedure 

Code, 1882, s. 586 — u Suit of the nature cognizable in 
Courts of Small Causes — Suit for rent other than 
house-rent — Second appeal. A suit for the recovery 
of rent other than house-rent is a suit of the nature 
cognizable in Courts of Small Causes within the 
meaning of s. 586 of the Code of Civil Procedure, and 
no second appeal lies from a decision therein, when 
the amount or value of the subject-matter of the 
original suit does not exceed five hundred rupees. 
So held (Sttbramania Ayyar, J., dissenting). 
Vedachala MudaM v. RMftasami Raja, I. L. R * 22 
Mad. 229 , overruled. Soundaram Ayyar v. Sen- 
nia Naicean . . I. L. B. 23 Mad, 547 

87. — - — — — — Civil Procedure 

Code { Act XIV of 1882), s. 586 — Landlord and 
tenant — Suit by tenant to recover excess payments 
of rent — Bengal Tenancy Act (VIII of 1885), s. 144 . 
A suit between landlord and tenant for the recovery 
by the tenant of excess payments taken by the land- 
lord in respect of the rent of the holding and not ex- 
ceeding R500 is a suit cognizable by the Small 
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SPECIAL OB SECOND APPEAL— contd. 

4. SMALL CAUSE COURT SUITS — contd. 

(r) Rent — conoid. 

Cause Court, and under s. 586 of the Civil Pro- 
cedure Code no second appeal lies. There is 
nothing in s. 144 of the Bengal Tenancy Act to 
override the provisions of s. 586 of the Civil Pro- 
cedure Code, as it determines only the revenue 
and has no bearing upon the nature of the suit. 
Rango Roy alias Rung Lae Roy v. Holloway 
I. L. B. 26 Calc. 84=2 
A a w. N. 95 

88, — Suit by land - 

lord against tenant for a certain sum fay able by 
Jiim out of the rent to a third person by assignment 
— Civil Procedure Code , 1882 , s. 586 — Suit for 
rent or for damages . Held (by the Full Bench), that 
a suit by a landlord against a tenant for a certain 
sum of money payable by him out of the rent to 
a third person under assignment is one for rent, and 
not for damages and a second appeal lies therefore 
in such a case. Butnessur Biswas v. Hurish Chun- 
der Bose , 7. L. B. 11 Calc. 221, referred to. Moha- 
but Ali v. Mahomed Faizullah, 1 C. W . N. 455 . 
Basanta Kumari Debya v. A-shutosh Chuck- 
erbutty . ♦ . . I, L. B* 27 Calc* 67 

4 C. W. J5L 3 

89, — i — : — ir : — — Civil Procedure 

Code (Act XI V of 1882), s. 586 — Suit of a small cause 
nature — Plaint based on muchalka, but containing 
prayer as for the enforcement of a charge. In a suit 
filed in a Munsif s Court, the plaintiff, a zamindar, 
alleged that first defendant, a tenant on his estate, 
had executed a muchalka, which was registered, in 
respect of certain lands, and that second defend- 
ant was in possession of the lands, and that 
default had been made in the payment of the hist 
referred to in the muchalka . The plaint contained 
no other allegations, but prayed for a decree 
for the arrears of hist, and concluded with a 
prayer as for the enforcement of a charge in respect 
of the hist : Held, that the plaint must be read as 
one for the enforcement of the terms of the 
muchalka, and that the suit was therefore of a 
small cause nature, and no second appeal lay. 
Mullapudi Balakrishnayya v. Venkatanarasimha 
Appa Bau , 1. L. B. 19 Mad. 329, followed. 
Harischandra Deo v. Narayana (1901) 

I. L. B. 24 Mad. 508 

: (s) Speciek^ereormance. 

90, - Suit for specific perform- 

ance of contract. A suit (valued at R50Q) for 
specific performance of a contract is not cognizable 
by a Small Cause Court. Consequently no special 
appeal will lie in such a case. Hilkanth Submah 

1 Bashee . . . 0 W. B. 322 


Of) Surely. 

91. Suit to establish surety^s 

liability for rent — Necessity to prove non-pay- 


SPECIAL OB SECOBTD APPEAL —contd- 

4. SMALL CAUSE COURT SUITS— 

(t) Surety — concld. 

ment by principal. A suit to establish a surety’s- 
liability on account of arrears of rent due from a 
patnidar where the non-payment of the rent by the 
patnidar would have to be established is not cogni- 
zable hy a Small Cause Court • and consequently a 
special appeal was not barred in such a case by s. 27, 
Act XXIII of 1861. Mahatab Chund Bahadook 
v, Brojonath Mitter . . 8 W. B. 111. 

92. ~ , Decree — Execution 

— Stay of execution on furnishing security — Execution 
against surety — Surety's liability — Civil Procedure 
Code ( Act XIV of 1882), s. 253 . The execution of a 
decree passed in plaintiff’s favour was stayed pend- 
ing appeal by the defendant on his furnishing, 
security. Afterwards the plaintiff having proceeded 
in execution against the defendant ,nd the surety, 
the Court allowed the plaintiff’s claim against the 
surety. In a subsequent, execution-proceeding the 
plaintiff having presented a darkh&st for further 
execution ag -inst the surety, the Court passed an 
order allowing the claim. The order was con- 
firmed in appeal. Gn second appeal by the surety : 
Held, dismissing the second appeal, that it was 
not open to the surety to re-open the question as to 
his liability, he having accepted the finding as to- 
his liability in the prior execution -proceeding and 
having abandoned the point in the lo wer Appel- 
late Court in the present proceeding. Waman 
v. Hari (1906) , . I. L. R. 31 Bom. 128 


M Tax. ' 

93. — — — — Suit for arrears of ehow- 
kidari tax payable by patnidar under patnl 
settlement — Rent — Bengal Tenancy Act {VI II 
of 1885), s. 3 (5) — Civil Procedure Code, 1882,. 
s. 586. In a suit for arrears of chowkidari tax pay- 
able by the patnidar under the patni settlement, the 
Court found that it was not an illegal cess, and 
could be legally recovered. Held (upon the ob- 
jection of the respondents that, the suit being one of 
the nature cognizable by a Small Cause Court and 
valued at less than R500, no second appeal would 
lie under s. 586 of the Code of Civil Procedure), 
that, as the consideration for the payment of the 
chowkidari tax w r as the occupation or the holding of 
the patni tenure, and as the payment was to be made 
periodically to the zamindar by the patnidar, and 
the amount agreed to be paid was lawfully payable, 
it came within the definition of “rent” in the 
Bengal Tenancy Act, and therefore a second appeal 
would lie. Dheraj Mahtdb Chund Bahadur v. Radha 
Benode Chowdhry, 8 W. R. 517 ; Er shine v. 
TrilocJmn Chatterjee , 9 W. B. 518 ; Watson & Co. 
v. Sreekristo Bhumic, I. L. B. 21 Calc . 132 
Butnesser Biswas v. Hurish Chunder Bose, I. L. 
It 11 Calc . 221, referred to. Assanulla Khan 
Bahadur v. Tirthabashini 

LEE, 22 Calc. 6SO ■ 
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SPECIAL OB SECOND APPEAL — contd. 

4. SMALL CAUSE COURT SUITS— contd. 

(v) Title, Question of. 

94. Issues affecting proprie- 

tary rights — Act XXIII of 1861, s. 27. The de- 
cision or order mentioned in s. 27 was confined to 
those decrees which, if made in a Small Cause Court, 
would be conclusively binding on the parties, and 
did not include a decree based upon an issue affect- 
ing the proprietary relations between the parties, 
which, if it had properly arisen incidentally in a suit 
brought in a Small Cause Court, could not then 
have been finally concluded between the parties. 
Bhoqpnarain Sahoo v. Mahomed Hossein 

4 W. B. 60 

See Kisto Coomar Chowdhry v. Anundmoyee 
Chowdhrain ... 6 W. B. Mis. 128 

95. Question of title incident- 

ally raised. When a suit is of a nature cognizable 
by a Small Cause Court, there is no right of special 
appeal, although a question of title is incidentally 
raised, the finding of the Small Cause Court not 
being conclusive and only for the purpose of that 
suit."" Sunkur Lall Pattuck Gyawal v. Ram 
Kalee Dhamin . . .18 W. B. 104 

96. Question of title raised and 

tried — Act XXIII of 1861, s. 27. No special 
appeal lies to the High Court in a suit cognizable 
by the Small Cause Court, although a question of 
title to immoveable property has been raised and 
tried in the Court below. * Moiiesh Mahto v. Piru 

I. X,. B. 2 Calc. 470 : 1C. L. B. 38 

97. — — Failure of Appellate Court 

to decide necessary question of title — Act 
XXIII of 1861, s. 27. Where a question of title 
arises in a suit of a nature triable by a Small Cause 
Court, which must be determined before plaintiff 
can get a decree, and the lower Appellate Court 
fails to determine it, a special appeal is admissible. 
Ttaghu Ram Biswas v. Ram Chandra Dobay , B. L. 
R, Sup. Vol. 34: W. R., F. B., 127, and Nanda 
Kumar Banerjee v. Ishan, Chandra Saner fee, 1 
B. L. R., A. C. 91 : 10 W. R., ISO, distinguished. 
Pachoo Raree v. Gooroo Churn Dass 

15 W. B. 556 

98. Where in a suit 

cognizable by a Court of Small Causes, in order to 
determine the question at issue between the parties, 
it w’as necessary for the Court of appeal in the first 
instance to determine a question of title to land 
(which had been raised by the Munsif) : — Held, that 
a special appeal lay to the High Court, though the 
Court below had omitted to determine such question 
of title. Kisandram valad Hira Chand v. Je- 
thiram valad Magniram . 5 Bom. A. C. 57 

99. — Question of title decided by 

: Appellate Court. Where a suit appears from the 
plaint to be one of a nature cognizable ,in a Court 
of Small Causes, but a question of title has been 
gone into and decided by the District Court in 
appeal, a special appeal will lie. Die shit v. Dik- 
s hit ..... 2 Bom. 4 

VOL V. 


SPECIAL OB SECOND APPEAL — coM* 

4. SMALL CAUSE COURT SUITS — contd > 

{v) Title, Question of — contd* 

100. — Suit for damages involve 

ing question of title. A suit for damages for 
an amount not exceeding R50G is within the compe- 
tency of a Small Cause Court to decide, notwith- 
standing that it involves an inquiry into a question 
of right. No special appeal lies in such a case. 
Luckhee Debia Chowdhrain v. Malice 

W. R, 1864, 237 

Khandu valad Keru v. Tati a valad Vithuba 
8 Bom. A. C. 23 

101. Suit which may involve 

question of title — Suit for damages for detention 
of materials of house — Act XXI I I of 1861, s. 27. 
A suit for damages for detention of materials of 
a house involves no question of title. Such a suit 
is cognizable by a Small Cause Court, if under 
R500 and a special appeal was barred by s. 27, 
Act XXIII of 1861 . Kish OB Chunder Shaha v. 
Brommo Moyee Dabea . 1 W. R,. 35 

102. Suit involving question of 

title — Suit for damages. A special appeal w r as held 
not to lie in a ease for damages for value of crops 
misappropriated under R50G cognizable by a Small 
Cause Court, notwithstanding that the case involved 
a question of title. Hedaetollah v. Ivarloo 

7W.B.73 

Ram Dyal Gangooly v. Huro Soondurbb 

Dossia . . . . . 10W. B. 272 

103. , Suit for price of 

trees cut down and removed — Damages — Act XXIII 
of 1861, s. 27. A suit for the price of trees cut 
down and removed is not the less a suit for damages, 
because the Court, in order to determine whether 
the plaintiff is entitled as damages to the value of 
his trees, has to go into evidence as to whether 
they belong to the plaintiff or not. Such a suit is 
cognizable by a Court of Small Causes, and no 
special appeal will lie. Shib Deen Tewary v. 
Bukshee Ram Protab Singh 

W.R. 1864, Mis. 3 

104. 1 - - Act XXIII of 

1861, s. 27 — Claim by zamindar to wrecked pro - 
party — Salvage . A quantity of rice having been 
recovered from the wreck of a boat, a portion was 
left on the river bank by the owner for the remuner- 
ation of the salvors, including some left as “ Irak 
zamindari,” which the owners of a neighbouring 
jote carried away. In a suit brought by the former 
against the jotedar for the value of the portion last 
mentioned, the Court of first instance went into the 
question of the custom entitling to property fo 
saved. Held, that this question was only incident- 
ally raised for the purposes of the suit, which was 
simply one for the value of moveable or personal 
property and cognizable by a Court of Small Causes, 
and, the value being less than R500, a special appeal 
did not lie. Grant v. Madhoq Soodun Singh 

10 W. R. 79 

17 H 




108. — — _ — Small Cause 

Court, jurisdiction of — Provincial Small Cause Courts 
Act (IX of 1887), s. 23 — Claim to possession of land 
when title to land disputed — Civil Procedure Code 
(Act XIV of 1882), s, 586 — Practice . The plaintiff 
sued to recover B75 as the utpan (income) of cer- 
tain lands* In his defence the defendant raised 
the question of the title to the land. The plaintiff 
obtained a decree, which was confirmed in appeal. 
Held, that the suit, although raising the question of 
title, was a suit cognizable by a Small Cause Court 
and that, therefore, under s. 586 of the Civil Pro- 
cedure Code (Act XIV of 18S2), no second appeal 
lay. Vinayae Gangadhar Bhat v. Krishna raq 
Sakhaeam Adhik ari (1901) 

I. L. R. 25 Bom. 825 


4. - Doubtful findings of fact— 

Consideration of evidence . No Court of second 
appeal can entertain an appeal upon any question 
as to the soundness of findings of fact by the Court 
of first appeal ; and if there is evidence to be con-; 
sidered, the decision of that Court, however unsatis- 
factory it might be, if examined, must stand final. 
Ramratan Sukal v. Nandu 

I. B. R. 19 Gale. 249 
L, R. 191. A. 1 

5. What are or are not ques- 

tions of fact — Question of custom* A question of 


(w) Trespass. 

107. Suit for damages for tres- 

ass — Suit cognizable by Small Cause Court In 
suit for damages for trespass laid at a sum under 
100, a^ special appeal will lie to the High Court 
the title to the land trespassed upon has been 
used in the Court below. Lukhynarain Ciiutto- 

V.DHYA V. GOEACHAND GOSSAMY 

' I. li, R 9 Gale. 116 ; 12 O. L* B. 89 




SPECIAL OR SECOND APPEAR — contd. 

4 SMALL CAUSE COURT SUITS — concld. 

(v) Title, Question , of — conoid . 

105. Suit for arrears of mali- 

kana allowance — Act XI of 1865 , 5. 6. S sold 
a share in immoveable property to M by a registered 
deed of sale, which contained the following provi- 
sion: “The said vendee is at liberty either to 
retain possession himself or to sell it to some one 
else ; and he is to pay R25 of the Queen’s coin to me 
annually (as malikana), which he had agreed to 
pay. 9 * M mortgaged the property to B, who obtain- 
ed possession, and, after the mortgage, the annual 
payments provided for by the deed of sale ceased. 
The representatives of the vendor sued M and B to 
recover arrears of malikana, the amount sued for 
being less than R5Q0. Held, upon a preliminary 
objection made with reference to s. 586 of the Civil 
Procedure Code, that the intention of the Legislature 
as expressed in s. 6 of the Mofussil Small Cause 
Courts Act (XI of 1865), was that suits directly and 
immediately involving questions of title to immove- 
able property should not be cognizable by the Small 
Cause Courts ; that in the present suit such a ques- 
tion was directly involved ; and that consequently 
s. 586 of the Code had no application, and a second 
appeal would .lie. Mahomed Karamuioollah v. 
Ahdool Majeed, 1 N. W. 205, and Bhawan Singh , 
v. Chatiar Kuar, All WeeJdy Notes (1882) 114, 
referred to, Pestonji Bezonji v. Abdool Bahiman. 
I. L. B. 5 Bom. 463 : Qukib Husain v. Ahul 
Husain, L L. B. 4 All. 134 ; and Kadaressur Moo - 
herjee v. Gowoo Churn Moolcerjee, 2 C. L. B. 388, 
distinguished. Chur am an v. Balli 

I. Ii. R. 9 All. 591 


SPECIAL OR SECOND APPEAL — contd* 

5. GROUNDS OF APPEAL. 

(a) Form of. 

1. — — Requisites for grounds — 

Clearness and distinctness. The grounds of special 
aj>peal must not be vague and indistinct, conveying 
no information to the respondent what the point of 
law is that he has to meet. Nand Kishor Das v. 
Ram Kalp Roy 6 B. L. R. Ap. 49': 15 W. R. 8‘ 

2. Grounds of second appeal 

— Civil Procedure Code (Act XIV of 1882), ss. 
584, 585. The grounds upon which a second ap- 
peal lies to the High Court are those set out in 
s. 584 of the Civil Procedure Code, and s. 585 
enacts that no second appeal shall He except on 
the grounds mentioned in s. 584. The provisions 
of those sections should be strictly adhered to. 
Anangamanjari Chowdhrani v. Tripura Sundari 
Chowdhrani, I. L. B. 14 Calc. 740 : L. B. 14 JL 
A. 101 ; Pertap Chunder Chose v. Mohendra Nath 
Purhait, 1. L. B. 17 Calc. 291 : L. B. 16 1. A* 
233 ; Durga Chowdhrani v. J ewahir Singh Chow - 
dhri, I . L. B. 18 Calc. 23 : L. B. 17 I. A. 122; 
and Bam Baian Sukal v. Nandu, 1. L. B. 19 Calc . 
249 : L. B. 19 I. A. 1, refereed to. Kameshwar 
Pershad v. Amanutuxla . I. L. R. 28 Calc. 58' 

2 C. W. N. 849 


(5) Questions of Fact. 


— Grounds of second appeal 

Civil Procedure Code, $. 584. Under the Code 
no second appeal will He, except on the grounds 
specified in s. 584. There is no jurisdiction to enter- 
tain a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the 
error may seem to be. Where there is no error or 
defect in the procedure, the finding of the first Ap- 
pellate Court upon a question of fact is final, if that 
Court had before it evidence proper for its consi- 
deration in support of the finding. Ananga- 
manjari Chowdhrani v. Tripura Sundari Chowdh- 
rani, L. B. 14 I. A. 101 : I. L. B. 14 Calc. 740, 
and Pertab Chunder Chose v. Mohendra Purhait, 
L. B. 16 I. A. 233 ; 1. L. B. 17 Calc. 291, referred 
to and followed. Futtehma Begum v. Mofmmed 
Ausur, I. L. B. 9 Calc., 309, and Nivath Singh v. 
BHhlci Singh, 1. L. B. 7 All 649, overruled. 
Durga Chawdhrani v. Jewahir Singh Ohow- 
dhri . . . . I. L. R. 18 Calc. 28 

L. R. 17 I. A. 122 
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SPECIAL OB SECOHI) APPEAL — contd. j 
5. GROUNDS OF APPEAL— corcfcf. ; 

(6) Questions of Fact — contd . 
custom is a question of fact on which the lower Court 
alone can pass a decision, and on which the High 
Court cannot interfere. Hureehur Mookerjee 
v. Judoonath Ghose . . 10 W. B. 153 

Ali v. GopalDass . . . 13 W. B. 420 

8. — Question of \ 

damages — Discretion of Judge, A Judge has a 
discretion with respect to the amount of the dam- 
ages which will not ordinarily be interfered with on 
special appeal. Teekaram Kybutt v. Rajkishen 
Boy Marsh. 495 

Ahmed oolla v. Hub Churn Pandah 

2 W. B, 236 

7 # Question of amount 

of damages — Difference of opinion on evidence 
between lower Courts, In a suit for damages on 
account of false charge and consequent arrest, in 
which the Court of first instance found that there 
were probable and reasonable grounds for bringing 
the charge, and the lower Appellate Court took a 
different view of the evidence, it was held that the 
difference of view was not a subject for special 
appeal. The amount of damages to be awarded is a 
question for a jury to decide, and one with which the 
High Court cannot interfere in special appeal. 
Banee Madhub Chatterjee v. Bholanath 
Banerjee. Heera Chand Banerjee v. Banee 
Madhub Chatterjee . . . 10 W, E, 184 

8. Question of amount 

of damages — Award of damages under Act X of 
1859, s. 10. An award of damages by a lower Ap- 
pellate Court under s. 10, Act X of 1859, though 
excessive, if it is within the legal limit, cannot be 
interfered with in special appeal as an error of 
law. JOHEEROODDEEN MAHOMED V. DABEE PER- 

shad Singh .... 13 W. R. 22 

Affirmed on review . . . 13 W. R. 391 

9. — — ; : — Refusal to award 

damages — Beng. Act VI of 1863, s. 2 — Discretion 
of Court The refusal of a Court to award dam- 
ages under s. 2, Bengal Act VI of 1862, is not a 
ground for special appeal, it being a matter of dis- 
cretion to award them or not. Dheeraj Mahatab 
Chand v. Debender Hath Thakoor 

W. B. 1864 Act X, 68 

Gopal Lal Thakoor v. Mahomed Kadir. 

W. B. 1864 Act X, 73 

10. Question of law 

•—Sufficiency of evidence. It is a question of law 
for the Court to decide on second appeal whether 
there is evidence before the Court, on which a Court 
could properly arrive at any given conclusion of 
fact. Bidhumukhi Dabea Chowdhrain v. 
Kepyutullah . . I. L. B. 12 Gale. 93 

11. Jurisdiction , 

question of. A special appeal will not lie upon a 
question^ of jurisdiction depending upon a question 


s.o. Poolin Behary Sein V. Luteefoonrissa 
Beebee .... Marsh.. 107 

Court op Wards v. Roof Moonjuree Kooer. 

25 W. B. 280 

12. — Question of what 

passes at sale in execution of decree — Mixed question 
of law and fact The question what is actually 
bargained and paid for at an execution -sale is a 
mixed question of law and fact, and the High 
Court on second appeal is not bound by the finding 
of the Court of first appeal with regard to it. 
Gnanammal v. Muthusami 

I. Ii. K. 13 Mad, 47 

18. — Existence of legal 

necessity. Where both the lower Courts found that 
there was no necessity for a widow to borrow 
money, the High Court refused in special appeal to 
consider it other than a question of fact, and held 
they could not interfere with the finding in special 
appeal. Inder Chunder Badoo v. Hurnauth 
Chowdhry .... 1 Hay 257 

14. . — — Question of law 

Onus prohandi. Where each of the parties has 

gone into evidence upon the issues raised in the 
lower Courts, no question as to whether the onus 
lies on the one or on the other can arise in special 
appeal. Hureb Mohun Mojoomdar v. Asgur 
Beharee .... 23 W. B. 824 

Reversing the decision in Asgur Beparee v. 
Huree Mohun Mojoomdar . . 23 W. B. 58 

15. Proceeding to 

enforce decree — Act XIV of 1859 , 20. The ques- 
tion whether the action of the judgment-creditor 
taken in execution of his decree was a proceeding 
taken to enforce the decree within the meaning of 
s. 20, Act XIV of 1859, was a question of fact 
for the decision of the Courts below, and not one of 
law on which to bring a special appeal to the High 
Court. Irshad Adi v. Radhu Shah 

13 B. L. B. Ap. 1 - 21 W. B. 188 

18. i r — — Order finding- 

proceedings to enforce decree not bond fide — Act 
XIV of 1859 , s. 20. The question as to whether 
proceedings which had been taken to execute a 
decree had been taken bond fide to keep alive such 
decree was a question of fact, and no special appeal 
lay from an order finding that the proceedings 
taken were bond fide. Bhuban Mohun Chatto- 
padhya V . Saudamini Debi . 5 B. Lu B. Ap. 59’ 
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SPECIAL OR SECOND APPEAL — contd. 

5.' GROUNDS OF APPEAL — conid. 

(i b ) Questions op Fact — contd. 

17. Service of notices. 

Where a Judge found no evidence that the notices 
in certain execution-proceedings were not caused 
to be properly served, and that those notices were 
not made in good faith, the finding was held to be 
a finding of fact which could not be disturbed in 
special appeal Abdqol Azeez v. Shumsunnissa 

11 W. R. 263 

13. Service of notice 

of enhancement. A decision that notice of en- 
hancement was duly served cannot be interfered 
with in special appeal, Tara Prosttnno Mojoom- 
dar v. Bisho Nath Sircar . . 23 W. R. 144 

Reversing on appeal. Bissonath Sircar v. Tara 
Prosonno Mozoomdar . 22 W. R. 482 

10, - : 1 - Right Of W /. 

In suits to enforce a right of way, the question 
whether the plaintiff has a right of way or not is a 
question of fact to be determined by the evidence 
he produces of user. Where, on the evidence, 
the Judge found > the plaintiff had not a right of 
way : — Held, that there was no error of law which 
gave the plaintiff a right to a special appeal Maho- 
med Ali v. Jugal Ram Chandra 

5 B. L. R. Ap. 84 : 14 W. R. 124 

20. — Finding as to 

user . A finding of a lower Appellate Court as to a 
right of user being proved cannot be interfered 
with on special appeal, even though not very 
distinct as to the precise period of enjoyment. 
WlTZEERGODDEEN V. ShEORUND BALL 

11 W. R.285 

21. Civil Procedure 

Code , s. 58d — Powers of High Court on second 
appeal. On second appeal by a landlord against a 
decree of a District Judge, who stated in his judg- 
ment that, 14 though the tenant admitted the 
•execution of the muchalka, it was not shown that 
he dispensed with the pottah,” no objection was 
taken in the memorandum of appeal that the much- 
alka, which contained a statement that no pottah i 
was necessary, had been neglected or misconstrued. 
The High Court ordered that the Judge be asked 
to take the postscript into his consideration and 
submit a revised finding. Narayana v. Muni 

I. L. R. 10 Mad. 363 

22. — — Finding of facts — Decision 

in regular appeal. When the decision passed in 
regular appeal turns upon a mere question of fact, 
if that question of fact is determined after due in- 
vestigation, there is no ground of special appeal. 
•Goral Khundee Rao v. Degree Nundun 

6 N. W. 172 

. : ■■ v .. . ■ - . .l. . Consent of parties. 

The High Court will not, even with consent of 
parties, pronounce a dec ree on the facts in a special 
appeal Kadambinee Dossee v. Doorga Churn 
"Dutt . ’ v - . Marsh. 4 


SPECIAL OR SECOND APPEAL— conid* 
5. GROUNDS OF APPEAL — contd. 

! (6) Questions of Fact — contd. 

s.c. Doorga Chunk Dutt v. Kadumbinee 
Dossee . - 1 Hay -25 

24. — Inference of fact 

It is not essential in special appeal that the High 
Court should be very careful in not interfering with 
inferences of fact drawn by a lower Appellate 
Court. Hameer Mahomed Chowdhry v. Fool 
Mahomed Chowdhry . . . 16 W.R. 311 

Wooma Moyee Burmonya v. Ivunuck Chunder 
Mookerjee . . . • 17 W, R. 418 

Even though it is not an inference, the High Court 
itself would have drawn, provided the Judge was 
at liberty to draw it. Mahomed Manoo Bhooyah 
v. Mahomed Asanoollah Chowdhry 

17 W. R. 349 

Kalee Doss Acharjee v. Khettro Pal Singh 
Roy 17 W. R. 472 

25. • — Practice — Inter- 

ference with findings of facts on second appeal . 
As a general rule, the High Court will not interfere 
with the finding of facts by the lower Appellate 
Court on second appeal, save on some very special 
ground ; for instance, where such a finding of facts 
as appears to be necessary under the peculiar 
circumstances of the case has not been satisfactorily 
arrived at. Goluck Nath alias Rakhal Das 
Chuttopadhya v. Kirti Chunder Haldar 

I. L. R. 16 Calc. 645 

26. — Ground for set- 

ting aside decision. If the reasons in a judgment 
are such as can be rightly given, and the inferences 
such as can be legally drawn, it cannot be set aside 
in special appeal, even if the High Court cannot 
agree with or support all the reasons given. Rum- 
MEEZOODDEEN BHOOYAN V. JOYMALA 

15 W.R. 303 

27. Finding of fact , 

unsupported by reasons. The High Court is not 
bound, in second appeal, by a finding of fact of a 
lower Appellate Court, when such finding is not 
supported by any reason. Purshotam Sakharam 
v. Duegoji Tukaram . I. L. R. 14 Bom. 452 

28. Finding of the 

Court of first instance without reasons given 
where contrary conclusion has been come to by the 
District Judge . The District Judge having ex- 
pressed an opinion and recorded a finding without 
discussing the several grounds on which the Sub- 
ordinate Judge came to a contrary conclusion : — 
Held, that the finding of the District Judge ought 
not to be accepted. Madhav ShanbhogV Ven- 
katash Manjaya . I. L. R. 16 Bom. 540 

29. — Finding of fad 

unsupported by reasons — Defect in judgment of 
lower Appellate Court Where no reasons are 
given by a lower Appellate Court for the conclusions 
arrived at, such conclusions cannot be accepted as 
legal findings of fact in second appeal. Kamai v. 
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SPECIAL, OB SECOHD APPEA3U--awi*& 

5. GROUNDS OF APPEAL — contd. 

(6) Questions of Fact — contd. 

34. Improper as- 

sumption of, and inference from , facts . A finding 
of a fact by the lower Appellate Court was set aside 
on special appeal, and the case was remanded on 
the ground that the Judge assumed a state of things 
in favour of the defendant which the defendant 
had not urged, and which was contradictory to his 
case, and because the finding of the Judge was 
opposed to a proper inference which arose from 
such facts. Surbeswar Ghose v. Choto Arizol- 
lah Mandal 8 B. L. B. Ap. 78 : 17 W. B. 213 

35, — - — - Judgment found- 

ed on errors of fact. The High Court reversed 
on special appeal a judgment which was founded on 
many errors of fact, and sent it back for a re-trial. 
Poorno Chunder Chatterjee v. Chunder Coo- 
mar Roy 24 W. B. 171 

38. Omission to con m 

sider important portions of the evidence — Finding 
based on statements , not on evidence , The lower 
Court, in its judgment, having omitted to make 
any mention of certain important documents or 
their bearing on the terms of a tenancy which were 
in question: — Held, that, the lower Court having pre- 
sumably omitted to consider important portions of 
the evidence, the findings arrived at by it ought 
not to be accepted. Held, also, that the finding of 
the lower Court as to the plaintiffs’ claim being 
barred by limitation, being based on statements 
without referring to any evidence to establish them, 
could not be accepted. Case sent back for recon- 
sideration and fresh decision. Appa Kalga Naik 
v. Mallu . . . I. L. B. 10 Bom, 477 

37. Decision of Judge 

not based on evidence given in the case — Finding 
of fact when binding in second appeal. In a suit 
for ejectment for non-payment of enhanced rent 
the defendants pleaded ( i ) that they were per- 
manent tenants ; (ii) that the plaintiff had no 
power to enhance ; (iii) that the enhancement by 
the plaintiff was unreasonable. The lower Courts 
held that the defendants were permanent tenants, 
but were bound to pay a reasonable rent. Their 
decision was not based on evidence given in the case, 
but on what was termed a “ well-known distinction 
between the sheri or private lands of aninaindar 
and the khata or raiyatwar lands held by recognized 
tenants.*’ The exercise of certain rights of trans- 
fer or inheritance, etc., were regarded as evidence 
of fixity of tenure at a reasonable rent. On se- 
cond appeal by the plaintiff to the High Court 
it was argued that, the District Court having found 
as a fact, that the defendants were permanent ten- 
ants bound to pay a reasonable rent, the High Court 
in second appeal was hound by that finding. Held, 
that the case should be remanded for ? proper en- 
quiry. No doubt, if the appeal in the District 
Court were conducted as if all the facts recorded 
by the Subordinate Judge were admitted, the plaint- 
iff could not in second appeal question those facts. 
But it did not appear that it was admitted that the 


Kamai , I. L. B. S Bom. 368, 370 , and Boghunath 
Gopal v. Nilu Nathaji , I. L. B. 9 Bom. 452, 454, 
referred to. Ningappa v. Shivappa 

I. Xj. B. 19 Bom. 323 

30. • — - — — Decision on fad, 

though probably erroneous. In special appeal a lower 
Appellate Court’s findings upon a. question of fact 
were accepted as final, although it seemed to the 
High Court at least doubtful whether the judgment 
of the first Court w*as not the right one and it was 

rer of going into 
might have come to a 
lower Appellate 
Looyee Dhur Attoo v. Prosunno Moyee 
20 W. B. 267 


not unlikely, if they had tlm pow 
the matter, that they 
different conclusion from the 
Court. 

Bosses 

31 . — — Error in law. 

A finding of fact by a lower Appellate Court may 
be disturbed in special appeal, if, as in this case, the 
reasonings and the views upon which that finding is 
based are erroneous in law, as where evidence is 
credited or disbelieved on unreasonable grounds. 
JUGGURNATH DEB V. MAHOMED MoKEEM 

17 W. B. 181 

Sage v. Mackay & Co. .2 Hay 463 

Beharee Lall Naek v. Sreeram Roy. 

20 W. B. 259 

See Kristo Gobind Kur v. Gunga Pershad 
Surma . . . . - 23 W. B. 266 

Putsahee Kooer v. Sheo Pershau Ram Oopa- 
dhya 24 W. B. 61 

Chand Monee Dossee v. Abhoy Churn Mal 

24 W. B. 289 

Hunsa Kooer v. Sheo Gobind Raoot. 

24 W. B. 431 

Gobindo Chunder Moulick v. Mudhoosudun 
Moulick . . . . 25 W. B. 550 

Dhoondh Bahadoor Singh v. Priag Singh. 

17 W. B. 314 

Kewal Ivandoo v. Omrao Singh. 

25 W. B. 166 

32. - Error in Law — 

Partnership. Where a Subordinate Judge held, 
from the fact of one person carrying on a business 
firm and appearing to the world to be the only per- 
son carrying it on, that there could be no other per- 
son in partnership with him, he was considered to 
have committed an error which materially affected 
his decision on the merits, and was a good ground for 
special appeal. Shoobul Chunder Kulleah v. 
Koylash Chunder Mal . . 14 W. B. 28 

33. Finding on spe- 

culative reasoning. A finding of fact arrived at 
upon reasons purely speculative amounts to a mis- 
trial which can be set aside by the High Court in 
special appeal. Mahomed Aizaddi Shaha v. 
shaffi Mulla . . . 8B.L. B. 26 
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SPECIAL OB SECOND APPEAL-co»«. j SPECIAL OB SI 
5. GROUNDS OF APPEAL-eo»fcl. 6 ' 6R0TJNI)S 

(6) Questions or Fact — contd. *fi) Qubstic 

distinction drawn between sheri and khata tenants a right of occupancy on the Stounas t-nao iue 
was correct or that every khata tenant, as such, j ngs 0 f such raiyats were not transferable without 

Zcked tie rights described by the Subordinate tho landlord’s consent the defendants pleaded 

Judge. Under the circumstances, it was clear custom or usage m support of the transt W 

+W the decision of the District Judge was based tions arose as to the character of the us g q 

to be proved in suob eases thyatoe of the 

fere not hindintr in second appeal. Vishvanath evidence required to prove the usage, in 

,, DhoIpIppI L L. B. 17 Bom. 475 appea l the High Court, upon an examination of 

* 7 . cm Me t'Si 

Cote ( Act XIV of 1SS2), os. SSI, “ ofc ii il “|?2) EM, that, the finding oi that 

of fact distinguished from inferences or Court on the existence of the usage having been 

of law— Inference of law which f * e t mainly based or irrelevant matters, the appeal 

were insufficient to justify. It is well settled that a y ot „ roper j Y tried and the case must be 

Court of second appeal, for the purpose of consider- anded P f 0 P r e-trial. Womes Chunder Chatter- 
ing the weight of the ^enc 0 | not^ competent Ctem Hog Chowdhry, I. L. S. 7 

: according to ss. 584 and 585 of the Civil Woceaure j referred to. Palaedhari Bai v. 

Code, to entertain a question as to the soundness of LaK_£K. I. L. B. 23 Calc. 179 

a finding of fact by the Court below. The first Manners . . a- 

Court’s decision as to the efiect of the evidence must A% __ Proof of cus- 

stand final as to the facts. But the soundness ot <om _j {^conception as to mode of 'proofs It a 

conclusions may involve matter of law, and may ^ ecree appealed against is based on wrong views ot 

be questioned by a Court of second appeal. A the law of evidence or on a misconception ot the 

conclusion was drawn by an Appellate a: ® r:r *J‘ canons which the Privy Council and the High Court 

ing the judgment of the first Court that the defend- have defined as to how a special custom should be 

ant had accepted as a binding obligation upon him oved> the High Court will interfere in second 
a mortgage executed by his mother, with whom appeal. Desai Ranchobbas Vithabdas v. Ra- 

he was a sharer by inheritance in the property wat, Xathubhai Resabhai I. Xi. B. 21. 13om,, 110 
charged. A higher Appellate Court, on a second , ... 

anneal decided that these conclusions were not In another case the Court on second appeal did 
warranted by the facts found, and reversed that not consider it open (where the lower Court had 

judgment, held, that the third Court had not f 0U nd the existence of a custom) to arrive at an 

exceeded its powers under the above sections by independent finding as to whether the evidence 

reversing the decision of the Court below. The established the existence of such custom. Bai 

expression “specified” used in el (a) of s. 584, ShB inibai u. Kharshebji Nasarvanji Masala- 

fest introduced into the Code by the Act of 1877, vala . . • ■ I. L. R. 22 Bom. 430 

— ssa .a 

II. B. 10 x. A. 228 —Civil Procedure Code , 1882, ss. 568, 684, 680, 

T , , an d 587 . In a second appeal, the High Court set 

39. — — ! nf t: mC r, *“£ aside the decrees of the lower Courts on tihe ground 

from finding of fact It is open to the tourt m certain issues raised in the suit were not con- 

second appeal to question tho soundness of an in- s i4 ere d by those Courts, and remanded the case to 
ference drawn from a finding of fact. Mam Copal e u wer Appellate Court for a proper decision of 
v. Shamslchaton , I. L. M. 20 Calc. 93, referred ^ case <pbe } owe t Appellate Court took evidence 
to. Krishna Ejshobb Neogi v. Mahgmbb Ali . issues not tried before and came to findings 

3 O. W. N. 255 ° f {act on that evidenoe . Held, that the lower 

40, , Finding of lower Appellate Court tried the case, not as an original 

Court based on misconception of evidence— Defect case> but as an appeal, and acting under the powers 

in judgment of Appellate Court The finding on an ^ ven t 0 it took fresh evidence. Held, that on second, 

issue of a lower Appellate Court which is based on a appeal the High Court is precluded by the Lode 

misconception of what the evidence is, cannot be of civil Procedure from going into facts, and tnat 

accented in second appeal as a legal finding on it. restriction of power is not confined only to cases 
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.SPECIAL OB SECOND AP BEAD — contd. 

5. GROUNDS OF APPEAL — contd. 

(b) Questions of Fact — contd . 

44. — Enhanced rent 

■on irrigated land — Implied contract. A zamindar 
tendered to raiyats on his estate pottahs providing 
(inter alia ) for the payment, of rent in which the 
land assessment was consolidated with a water- 
cess in respect of certain land irrigated under the 
Kistna anient. This had not been sanctioned by 
the Collector under the Madras Rent Recovery 
Act, s. 11, but it was found that it had been paid 
by the raiyats for many years. The Court of first 
appeal held on this finding that there were implied 
'Contracts on the part of the raiyats to pay it. Held , 
that the finding as to the existence of an implied 
■contract to pay the enhanced rent was a finding of 
fact, and must therefore be accepted on second 
appeal. Siriparapu Ram ann a v. Mallikarjuna 
Peas ad a Nayudu . I. L. B. 17 Mad. 43 

45 . — Civil Procedure 

Code, 1882 , 55 . 584 and 585 — Inference of law 
which the facts found are insufficient to justify. 
Where the lo-wer Appellate Court arrives at a con- 
clusion which is an inference based upon an erro- 
neous view of law, the judgment is open to question 
in second appeal. Lachmeswar Singh v. Manwar 
Hossein, I. L. R. 19 Calc. 253 : L. R. 19 I. A. 48 ; 
Ram Gopal v. ShamsJchaton, I. L. R. 20 Calc. 93 : 
L. R. 19 I. A. 228, referred to. Ishan Chunder 
Das Sarkar v. Bishct Sirdar 

I. Xj. R. 24 Gale. 825 
3 C. W. N. 605 

40. - — — Civil Procedure 

Code (Act XIV of 1882), ss. 584, 585 — Second 
. appeal — Rinding of fad by lower Court. One Ragho 
died prior to 1856, leaving a widow Anpurnabai, 
and one son Babaji, who was Anpurnabai J s step- 
son. On Ragho 5 s death, Anpurnabai took pos- 
session of the land in question in this suit, and mort- 
gaged it several times. In 1879 she mortgaged 
it with possession to the father of the defendants. 
Anpurnabai died in April, 1887, and in 1899, 
within twelve years after her death, the plaintiffs, 
who were the sons of Babaji, filed this suit to recover 
the land. They alleged in the plaint that Anpurna- 
bai had been granted this land by her step-son Baba- 
ji by way of maintenance for her life, and they 
contended that, therefore, their right of suit did 
not arise until her death. The defendants pleaded 
.adverse possession. They contended that Anpur- 
nabai had held adversely to Babaji and to Ms sons 
(the plaintiffs). No evidence was given by the plaint- 
iffs of the alleged grant of the land to Anpurnabai 
for her life by way of maintenance. The lower 
Court dismissed the suit. On appeal the District 
Judge reversed the decision and passed a decree for 
the plaintiffs. In his judgment he said : “ The 
plaint states that Anpurnabai had this land for 
maintenance, and, in the complete absence of even 
the slightest information about Babaji and Ragho, 
I must take this to be the fact.” Held , confirming 
i/he decree, that this was a finding of fact, with which 


SPECIAL, OB SECOND APPEAL— contd. 
5. GROUNDS OF APPEAL — contd. 

(b) Questions of Fact —condd. 
the High Court could not interfere in second appeal* 
Balkrishna v. Govind Babaji Agashe ( 1902) 

I. L. B. 28 Bom. 617 

47. — — — - — Civil Procedure 

Code, s. 584 — Finding of facts. In a second appeal 
the High Court can interfere where there is no evi- 
dence to justify the finding of fact arrived at by 
the lower Appellate Court. Peary Mohan Muk- 
ERJEE V. JOTE KUMAR MuKERJEE (1906). 

11 C. W. N. 83 

(c) Evidence, Mode of dealing with. 

48. Evidence generally — Error 

in legal presumptions from facts — Decision without 
legal evidence. A Judge in this country is Judge 
both of law and fact, but if in deciding upon the 
acts be deals improperly with the presumptions 
which the law would raise, he commits error in 
law which the High Court can correct in special 
appeal. When a Judge decides without legal 
evidence, he commits an error in law. SuRNOMO\ r E 
v. Luchmeeput Doogur . . 9 W. B. 338 

49. — Assumption 

made without evidence. Where an assumption is 
made by the Court without any evidence that is an 
eiTor of law warranting a special appeal. Himmut 
At.t Khadim v. Nyamutoollah Khadim 

23 W. R. 250 

Upholding on appeal Niamutoollah Khadim v. 
Himmut Ali Khadim . . .23 W. R. 519 

50. __ Drawing unwar- 

ranted conclusions. Special appeal allowed, and 
case remanded for re -trial, where the lower Appel- 
late Court had drawn conclusions from the evidence 
not warranted by law or reason, and had failed to 
try a material issue in the case. Maharam Sheikh 
v. Nakowri Das Mahaldar 7 B. L. R. Ap. 17 

51. . Civil Procedure 

Code, s. 584 — Substantial error in a first Appel- 
late Court's finding without any evidence to support 
it. The Court of first instance dismissed the 
suit upon the ground that the right which it was 
brought to establish had been taken away by a 
compromise entered into by a guardian on behalf of 
an infant party to former proceedings. This was 
reversed by the first Appellate Court, which de- 
creed the claim, holding it unaffected by the com- 
promise, on the ground that the latter was, in fact, 
contrary to the interests of the infant. The High 
Court, on a second appeal, set aside this finding, 
there having been no proof that the compromise 
was to the infant’s detriment, and affirmed the de- 
cree of the first Court. Held, that the High Court 
rightly reversed the decree of the first Appellate 
Court; the above finding, without any evidence 
to support it, being a substantial error in the pro- 
ceedings, and good ground of second appeal within 
the meaning of s. 584 sub-s. (c), of the Civil 



55, « — — I — — — - Documentary 

evidence — Construction of document or inference 
to be drawn from its term — Civil Procedure Code, 
s. 581 — Question of law. The question of what is 
the proper inference to be drawn from the terms 
of a document is a question of law within the 
meaning of s. 584, Civil Procedure Code, and can 
be considered in second appeal. Chockalingam 
PlLLAI V. MAYANDI ChETTIAR 

I. la. B. 19 Mad. 485 

58. * Omission to 

consider evidence — Error in decision on the merits . 
Every Judge of a question of fact is hound to 
take into consideration all the allegations and proofs 
upon the record bearing upon that question, as well 
as the material presumptions arising therefrom, 
and to overlook them is a defect in law. But be- 
fore su ;h defect can constitute a good and valid 
ground of special appeal, it must he of such a char- 
acter that it may have caused an error in the de- 
cision of the case on the merits. Gunee Biswas 
V. Sreegopal Paul Chowdhry . 8W.R 395 

-K 


83. Erroneous deal 

ing with evidence . Whether or not a lower Ap- 
pellate Court commits such an error in dealing 
with a case on the evidence before him as would 


DIGEST OP CASES. 


SPECIAL OB SECOND APPEAL — contd. 
5. GROUNDS OF APPEAL — contd. 

(e) Evidence, Mode op dealing with — contd. 
Procedure Code. Hemanta Kumari Debi v. Bro- 

JENDRQ KlSHORE RoY CHOWDHRY 

I. L. B. 17 Calc. 875 
L. B. 17 I. A. 65 


52. 


Error in legal 


conclusion or inference from evidence. In a suit 
to enforce a right to share in the profits of a ferry, 
the defendant set up an exclusive title and ad- 
verse possession. Held , that, the decision that the 
defendant’s possession had been adverse having 
been an inference from a fact in the Courts below, 
the correctness of this as a legal conclusion to be 
drawn or not was a question open to second appeal, 
and the High Court was not precluded from decid- 
ing to the contrary. Lachmeswar Singh v. 
Manwar Hossein . I. L. B. 19 Calc. 253 

L. B. 19 I. A. 48 


Omission of 


Appellate Court to consider presumption of facts 
material to case. When an Appellate Court appears 
not to have taken into its consideration a presump- 
tion of facts arising out of the circumstances in 
evidence, and materially affecting the decision of 
the ease, that is such an omission, and defect 
(ss. 354 and 372, Act VIII of 1859) as the High 
Court will remedy on special appeal by directing an 
issue. Nilatatchi v. Venkatachala Mudali 

1 Mad. 131 

s.c. Anonymous . 2 Ind. Jur. O. S. 13 

5 — — Omission to 

draw inference. An omission of the Judge to draw 
an inference from the conduct of parties relied on as 
evidence is not an error of law with which the High 
Court will interfere in special appeal. Savt v. 
Punchanun . . . 25 W. B. 503 


SPECIAL OB SECOHD APPEAL — contd, 
5. GROUNDS OP APPEAL — contd. 

(^Evidence, Mode of dealing with — contd. 

57. «— — . Decision of lower 

Courts as to credit to be given to particular 
proofs. It is the province of the Court which has 
to decide issues of fact to determine the amount of 
credit to which each particular proof offered is en- 
titled ; and with the fair exercise of its discretion 
in this respect by such Court, the High Court, as a 
Court of special appeal, is not at liberty to interfere. 
Muthra Doss v. Magh Singh . 2 IN. W. 207 


58.fi'- 


— — — Weight of rea- 
sons given for decision. No special appeal will lie 
on a ground relating merely to the weight of the 
reasons given by the lower Appellate Court for the 
conclusion arrived at. Doorga Churn Sett v. 
Shamanund Gossain . . . 12 W. B. 376 

Or as to the worth of testimony. Mackenzie v. 
Jowahir Mahtoon . . .25 W. B. 137 


Weight of evi- 


dence — Discretion of Court under Act XL of 1858 . 
Weight of evidence is not a point on which the 
High Court can interfere in special appeal, nor will 
it interfere with the discretion of the Judge in not 
allowing a person to represent a minor. Dhoondh 
Bahadoor Singh v. Priag Singh . 17 W. B. 314 


Giving credit to 


Where the lower Appellate Court has 
dealt with the evidence on both sides, has weighed 
it, and come to the conclusion that one side ought 
to be believed, the giving in the course of his ob- 
servations a bad reason for believing it is not a 
ground of special appeal. Sheo Golam Sahoy v. 
Mohadeo Lall Sahoo . , 18 W. B. 110 

61. — Difference be- 

tween lower Courts on question of evidence. Where 
the first Court and the lower Appellate Court 
differ as to questions of evidence, it is not a ground 
of special appeal, nor are the parties entitled to 
argue in special appeal whether the former or the 
latter is right. Tara Prosunno Mozoomdar v. 
Bishonath Sircar . . . 23 W. B. 144 

Reversing on appeal Bissonath Sircar v. Tara 
Prosonno Mozoomdar . . 22 W. B, 482. 

62, ■ Ground, for dis- 

crediting evidence found not to exist. Where it was 
found, in special appeal, that the main ground 
on which the lower Appellate Court had suspected 
the evidence for the plaintiff and given credence to 
the evidence for the defendants had no existence,, 
the High Court ordered a consideration of the evi- 
dence. Ameerun v . Cherag Ali 

24 W. B. 343 

Mackenzie v. Jowahir Mahtoon. 

25 W. B, 137 
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5NCB, MODE OF DEALIHG WITH COUtd. 
conclusion on the facts had in law, if he 
treat the evidence otherwise than reason- 
*ives no room for special appeal Mohto 
V . Umattjm . • . lo w . . 

• Improper mode 

g with evidence— Remand. On special 
appearing that the Judge had dealt with 
mee in the case in an improper manner, it 
ted out, where ho had committed errors 
case was remanded, that he might pass 

E " B ,*k s EV S 4 


a question of fact Per iviahmood , «« 

Legislature by framing s. 574 of the Civil Procedure 
Code, intended to guard against such failure ot 
justice as might arise from the defective or arbitrary 
exercise of the extensive powers possessed by the 
Court of first appeal in cases which, with reference 
to their nature," would be proper subjects of second 
appeal ; and a judgment of a Court of first appeal 
which falls short of due compliance with the various 
clauses of s. 574 is essentially defective, and may 
properly be made the subject of complaint in second 
appeal under s. 584. Bamnarain v Bhawmdin , 
22W.R.9 All Weekly Notes {1882) 104, and 

0 sinah v Lallu Singh, All Weekly Notes (1882) 

Rtomon SniGH f 5S f referred to. The word “ procedure ” in el. (c) 
22 W. K. 27o g . 534 mugt -understood in its most generic 

- Civil Procedure sensej including all the rules contained in the 

pugning findings of Civil Procedure Code or any other law regulating 

l (Petheram, C.J., the investigation of cases by the Civil Courts, 

c) of the Civil Pro- When the Court of first appeal, after having 

»r the High Court entered into the merits of the case, has considered 

eals which impeach the evidence and adjudicated upon the merits m the 

the lower Appellate manner required by s. 574, the mere circumstance 

findings are conjee- that the conclusions at which the Court has arrived 

Lence, and that the are erroneous or opposed to the weight of evidence 

' the conclusions at no t justify interference in second appeal, even 


Code, 1882, s. 584— Grounds 
fad Held, by the Pull Be 
dissenting), that under s. 5S 
cedure Code it is competent 
to entertain pleas in second i 
the findings of fact recorded 
Court, on the ground that sn 
tural, that they ignore the < 

Court has given no reasons 
which it arrived. Where a ** . 

has drawn strained or unreasonable conclusions 
from the evidence or has discredited or disbelieved 
witnesses or documentary proof upon capricious 
or unsustainable grounds, or has stated no intelli- 
gible reasons for arriving 
the High Court may take notice of all such matters 
in second appeal. Futtema Begam v. Mohamed 
Ausur, L L. B. 9 Calc. 309 ; Assanulldh v. Hafiz 
Muhammad Ali, 1- L. B. 10 Calc. 931 ; and Lai 
Mahomed Bepari v. Shoila Bewa, 11 C. L. It 104, 
referred to. Per Petheram, C. J. — The High 
Court is not at liberty in second appeal to look into 
the evidence in the cause for the purpose of ascer- 
taining whether the lower Courts have found the 
facts correctly, inasmuch as no question of fact is 
included in the grounds of appeal allowed by s. 584 
of the Civil Procedure Code, and it would seem 
that the intention of the Legislature was that in 
small causes the findings of the lower Courts on 
questions of fact should be absolutely final. By 
‘■‘■sneeified law ” in cl. (a) of s. 584 is meant the 


the merits. On the other hand, wiien 

_f first appeal, while adjudicating with 

has stated no intelli- due compliance with the provisions, of s. 574, 

at its findings of fact, arrives at conclusions upon the merits ignoring any 

steps essential for justifying those conclusions, or 
where such conclusions are based upon evidence 
inadmissible by law, or proceed upon an erroneous 
view of the legal effect of any material part ot the 
evidence, or are arrived at under a misconception 
either of the rules of evidence or of any other law, 
such conclusions, though they purport to be dis- 
tinct findings of fact, would lay the judgment ot 
the lower Appellate Court open to second appeal 
under cl. (c) of s- 584, so long as the error was 
substantial enough to have possibly^ affected the 
justice of the case upon the merits. .Nivath brsrGH 
V . Bhikki Singh. Bhikki Sischu^iv ^th S moh 

1. — — » Finding on issue 

of fact remitted— Civil Procedure Code, 1882, ss. 565 , 
566,568. Held, by the Full Bench (Tybkeix J.,. 
dissenting), that the findings upon issues remanded, 
by the High Court in second appeal cannot be 
challenged upon the evidence as in first appeals 
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but objections to these findings must be restricted 
to the limits within which the original pleas in 
second appeal axe confined. Nivath Singh v. Bhikki 
Singh . I. L. R. 7 All 649 , referred to. Per Pethe- 
dam, C.J . , and Tyrrell J.— ~i Ss. 565 and 566 of 
the Civil Procedure Code are, as far as may be, 
incorporated in Ch. XLII of the Code relating 
to second appeals, and when the evidence for 
disposing of the real issues in the case has been 
taken and exists on the record, it is the duty 
of the High Court, on the hearing of a second 
appeal, to itself fix and determine such issues 
•on the evidence on the record, and not. to put 
the parties to the expense and delay involved 
by a remand. Per Straight, J . — S. 5S7 of the Civil 
Procedure Code does not mean that the provisions 
of Ch. XLI relating to first appeals are to be applied 
indiscriminately or in their entirety to second ap- 
peals, and implies no warrant for the decision by 
the High Court of questions of fact in any shape 
or at any stage of a second appeal. Ramnarain 
:v. Bhawanidin, All. Weekly Notes {1882) 104, 
and Sheoambar Singh v, Lallu Singh , All Weekly 
Notes {1882) 158 , referred to. Per Tyrrell, J.— 
The jurisdiction of Courts of second appeal in respect 
of questions of fact is restricted, in so much as the 
•appeal may not be entertained on “ grounds ” 
of fact, but under the circumstances of s. 566 of 
the Code, no less than under the abnormal circum- 
stances contemplated by the ruling of the Full 
Bench in Nivath Singh v. Biklci Singh , I. L. R. 7 
All 649 , the Court may take cognizance of omitted 
issues of fact, and must determine them if there be 
evidence upon the record sufficient for that purpose. 
In cases where the Court still acting under s. 566, 
has been obliged in the absence of evidence on the 
record to supplement the defect through the agency 
of the Court below, its jurisdiction in respect of such 
evidence does not become limited thereby or by 
reason only of the circumstance that the evidence 
is accompanied by a “ finding ” of the inferior 
Court, — the term “ finding ” being used in s. 566 
in its restricted sense of an answer to the proposi- 
tion referred for inquiry, and not for an award of 
decision of the issue before the Court. Ralkishen 
v. Jasoda Kuar . . I. Xu R. 7 AIL 785 

: 08. ' ■ ■ ■- — — - — : — - Findings of fact 

— Procedure of the High Court Where the lower 
Appellate Court has clearly misapprehended what 
the evidence before it was, and lias thus been led 
to discard or not give sufficient weight to import- 
ant evidence, and to give weight to other evidence 
to which it is not entitled, and has thus been led not 
into any mere incidental mistake, but totally to mis- 
conceive the case, the High Court will interfere in 
second , appeal, though it is not the ordinary course 
of procedure for it to interfere in such cases with any 
findings of fact which have been arrived at by the 
lower Appellate Court Futtenma Begem v. Ma- 
homed Austtr * . . I. Ii. R. 9 Oale. 309 


SPECIAL OB SECOND APPEAL — contd. 

5. GROUNDS OP APPEAL — contd. 

(c) Evidence, Mode of dealing with—- contd* 

09. : Question of fact 

— Findings on evidence. The finding of a fact by 
a lower Appellate Court upon evidence, a por- 
tion of which was inadmissible, is not such a 
finding of fact as cannot be interfered with in special 
appeal, Guru Das Dey v. Sambhttnath Chuck- 
ERBTTTTY . . 8 B. Xi. R. A. C. Sl58 

70. — — ■ — • — — — — ' Giving undue 

weight to inadmissible evidence. Where the lower 
Appellate Court gave very great weight to evidence 
which ought not to have been treated as evidence be- 
tween the parties, and this error materially affected 
his judgment throughout, the High Court in special 
appeal held that there had been a mistrial, and re- 
manded the case for re-consideration. Rohee 
Lall v. Dindyal Lall . . 21 W. R. 257 

71. — — — — Error in law 

— Rejection of evidence. There is a material differ- 
ence between a case in which a Judge has assigned 
one bad reason for believing or disbelieving a parti- 
cular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief ; 
or a case in which, putting this particular piece of 
evidence wholly aside, enough remains to support 
the judgment, and a case in which the essential 
question, or one of the essential questions to be 
decided, rests upon the evidence believed or dis- 
believed regarded as of great value, or considered 
worthless, for a reason which is unsound' and un- 
sustainable. In the latter case an Appellate Court 
can interfere on special appeal. Hero Pros ad 
Roy v . Womatara Debee 

I. L. R. 7 Calc. 203 :8C.L. R. 449 

72^ Error in 'proce- 

dure-— Finding of fact by lower Court not accepted 
by High Court where the District Judge , in conse- 
quence of a mistake as to a date, was biassed in 
dealing with the defendant’s evidence. Where a 
Judge, under a mistake, thought that a bond, which 
was really dated 19th November 1885, was dated 
8th November 1886, and consequently treated the 
deposition of the defendants in which he stated 
that the bond had been passed by him a fortnight 
before he signed in the plaintiff’s account book the 
acknowledgment sued on dated the 10th December 
1885, as 41 false — Held , that, as the Judge must 
have been biassed by the strong opinion so formed 
as to the defendant’s untruthfulness in dealing with 
the rest of the defendant’s evidence, there was such 
a substantial error in the procedure as ought to 
preclude the High Court from accepting the Judge’s 
finding as conclusive upon the point in dispute. 
Decree reversed, and the case sent back for fresh 
decision on the merits on the evidence as it stood. 
Hemania Kumari Debi v. Brojendro Kishore Roy 
Chowdhry, L L. R. 17 Calc . 875 ; L. R. 17 I . A. 
69, referred to. Virbhadrappa v. Mahantappa 
I. Ii. R. 15 Bom. 870 

73. * Error in dealing 

with question of admissibility of evidence and burden 
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of proof. Per Mahmood, J — It fa the duty of 
the Court, when dealing with secend appeais and 
in considering the conclusions at which the lower 
Appellate Courts have arrived to consider whether 
or not those conclusions have been arrived at m due 
compliance with the rules of law governing 
missibilitv of evidence, and which involve questions 
“f the Wen of proof ; especially in cases m which 
a title is asserted by a plaintiff who M eks to ovfit 
a defendant and that defendant denies the title and 
asserts that the plaintifi has no title at all. VV ali 
Ahmad Khan a Ajhdhia Kandh. ^ ^ ^ 

„a Suit for ejectment 

—Proof of title— Inference of title from acts of 
ownership— Finding of lower Court on such ques- 
tion — Mixed question of law and fact—. F*fA«9 of 
fact In an ejectment suit the evidence of the 
plaintiffs title to the property consisted of evidence 
of acts of user from which the Court was “kedto 
infer ownership in the absence of proof of a better 
title by the defendant. Upon review of the evi- 
dence the District Judge held that the plaintiff s 
title was not proved. Held, that this finding, which 
was a mixed one of law and fact, was a finding with 
which the High Court could not interfere on second 
anneal. When, from the facts found by the_ lower 
Court, the legal inference to he drawn is certain, the 
High Court in second appeal may correo * f ro ^" S 
conclusions drawn by the lower A PP e “ a p te . p ^ u c r *i 
Where, however, the legal inference to be deduced 
from facts is doubtful, it is not open to the High 
Court in second appeal to interfere with the findings 
of the lower Court. A test which often presents 
itself to an English lawyer is this - Would a Judge 
withdraw the case from a jury on the ground that 
there was no evidence of the question to be found 
upon, such as adverse possession or title, go 
them ? or would he, on the other hand, °? 
facts being established, direct them to find in a 
particular manner ? In either of these cases it 
would be open to the High Court m second appeal 
to come to a different conclusion from the lower 
Appellate Court. But where the question upon 
thefacts and law is one which the Ju dge would < y 
before the iury to decide, there it is not open to the 
High Court to consider the propriety of the finding 
of the lower Appellate Court Lachmewar Singh 
v. Manowar Hossein, I.L. B- IS Calc. 2 ■ • ' • 

19 I A 48, and Ram Gopal v. ShamsJchaion, 1. L. 
£ 20 Cat 93: L. R. 19 I. A. m, referred to. 
Bajabam a Ganesh Habi Kab^^^^ ^ 


SPECIAL OK SECOND APPEAL — conid. 

5. GBOUNDS OF APPEAL — conid. 

(c) Evidence, Mode oe dealing vn-m— contd. 

— Disregard of evi- 
dence Where the lower Appellate Court’s jndg- 
mentwas not based on the whole evidence on the 
record (it having left some important evidence 
out of consideration), the judgment was set aside 
in special appeal, and the case remanded for re- 
trial Shundhabun Mohhnt a S h tohtChhndbb 

Roy . ’ 

Abdul Bohman a Soey MiehayeshSaheba^ 

Mohhn Singh v. Jugbutty Kooek^ ^ B 297 


„„ Disregard of evi- 

dence-Error in law. A complete disregard of evi- 
dence which although not conclusive and an es- 
toppel” such a nature that a judgment in 
opposition to it cannot be allowed to stand, amours 
teTn error in law. Heeba Lall Ghose* Kaxee 
Pass Mookebjee . • * 

Anhnd Chundeb Chhckebbhtty 

Doss Sen . . • * * * ‘ 

___ Irregular deal- 

ina with evidence. Where an Appellate Court 
ignores the great body of evidence on the rec ®^ a ™* 
nlaces reliance on what can be shown either to be no 
evidence at all or which points almost 

the other way, and here it lays the High 

dicta of law, points which are not law, the tug“ 
Court would be justified in consideration such pro- 
as errors of law, notwithstanding that the 
Court below has ostensibly based its J“^^ssal 
the evidence. Roop Nabainee ^ ^ 

Tewabee . 


„ Misdirection — 

Ground of special appeal— Error of law. The 
“hat the lower Appellate Court has misdirected 
Itself as to the effect of evidence which has been 
admitted in a suit is an error of law affording a good 
ground for a second appeal. Bampbosa^Das 
Rajo Koeb • 


79. 


_ Improper deal- 

inq ''with evidence. In this case departing from its 
^ i rules in snecial appeals not to disturb the 
finding of fact arrived at by the Court 
TTurh Court, seeing that, on the one hand, the g 

his mode of deafing with the appeal had ^ led l W 
T'rLdnroduS Vision on the 

SoTseeI ChhndebStGhose 21 W. B.. 217 
AMEEB BEEABEE A HUBBEE MoHOTK^ 

* Improper and 

SCC4SS 

Th. ».d. i» wU«h «*»» 
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SPECIAL OB SECOND APPEAL— | SPECIAL OB SECOND APPEAL— 

5. GROUNDS OF APPEAL — contd. 5. GROUNDS OF APPEAL — contd. 

(c) Evidence, Mode op dealing with — contd, (c) Evidence, Mode op dealing with — contd . 

is to be dealt with discussed. Mathura Pandey, production of a copy (the original having been 
v. Ram Rdcha Tewari lost) is not open to interference in special appeal. 

3 B. L. B. A. C. 108 : 11 W. B. 482 Bhugwan Chunder Banerjee v. Dukhina 

Debia . . . * 8 W. B. 356 

81. Partial consi - Qr - . 

deration of evidence. It is a ground for special . f ^ A -* .w.-.-, 

appeal, if the Appellate Court disregards one side ^numeness of document. A decision that a doeu- 

r ' ii r ‘i a . * 7 . i xi, ment was not genuine cannot foe lnterierect with on 

of a case, and turns its attention exclusively to the J “ ppeaL D T aba p EO suhho Mojoomdab * 

evidence on the other , but it is no error of law g ISH0 Nath Sircar . . .23 W. E. 144 

merely to pronounce no objection upon the evidence 

on the former side. Deo Surun Poory v. Maho- Reversing on appeal Bissonath Sircar v. Tara 
med Ismail . . . .24 W. B. 300 Prosonno Mozoomdar . . 22 W. B. 482 

82. - Ground for set - . «? : °J. V oha * 

ting aside decision on facts. The lower Appellate \ tlihe * <*»•"* dlrec emd ™ '*■ Wllere ^ wer 

Court has quite as much authority to decide upon Appellate Court merely on the appearence of a doeu- 

facts as the Court of first instance, and the High “ e , n * discarded the evidence of witnesses who testi- 

Court is not at liberty to interfere with verdicts ® eQ t0 bhe making and signing of it, the High Court 

setting aside judgments of the Conrt of first in- F^ersed its decision, on the ground that proba- 

stanee, simply because such iudgments are more bibties which are useful as aids in considering the 

detailed or even more satisfactory on the evidence. * tu f value of direct evidence can seldom be safety 

Doibo Chunder Roy v. Wooma Moyeb Debia ^ ad recourse to alone for the purpose of entirety 

19 W. B 321 invalidating direct evidence. Lallah Jha v. 

_ , .V ‘ Tullebmatool Zuhra . . 21 W. B. 436 

83. ; Documentary evidence— on w __ 

Beasons for rejecting documentary evidence. The yy * ... m rrone ^ s ^ and L 

reasons of a Judge for not giving any weight to unnecessary presumphon of fact. Where the Court 

documents offered as evidence cannot be questioned concluded against the genuineness of a document 

in special appeal. Mtoee Dott Bonn a Camp- on a presumption erroneous or one which did not 

bell 11 W B 278 necessarily arise his decision was set aside on special 

appeal. Akjoo Bibee v. Koonjo Beharee Lall 
B ut see Surosutty Dossee v. Umbika Nund 19 288 

Biswas 24 W. B. 192 ^ 

^ , , Wise v. RubaaKhatoon . . 19 W. B. 299 

84* — — Finding as to - _. A m 

sufficiency of documentary evidence. Per Bayley, Gopal Chunder Ghose v. Tincowr^ Mundul 
J . — The omission in the first Court to enquire or ■ ■ 649 

specify in the judgment as to whether a pottah, Meher Banco v. Keramut Ali 22 W. B. 402 

which is admittedly 100 years old, _ and which is 90 — Comparison of 

supported by the evidence of old witnesses, romes signa t ures i n unusual manner leading to erroneous 

from proper custody or not, is not a sufficient conclusion. Where the lower Appellate Court 

reason to invalidate the finding that the pottah is reKed on a oomparison between the signature in a 

proved; nor is it a defect in the investigation mort g age .deed and the signature in a vakalatnama 

affecting the merits of the case which would justify and % “ ppeared in speo i a l appeal that there were 

the interference cu the High Court m special appeal. considerable discrepancies between the sig- 

ner Glover, J.— The question as to proper custody nafmreS; the High Court (departing from the orcii- 
is not m issue, the judge having found the pottah assumption in such cases that the comparison 

proved by the evidence of witnesses. Btodiood- had taken place in open Court before the parties 

DEEN v. Golam Peer . . .17 W. B. 279 the usual way) concluded that the comparison 

35, - Error of Judge had been conducted in some way which led the 

'n not giving proper effect to evidence. In order to lower Court into error. They accordingly reversed 

mpport a contention that the judgment of the lower its decision and remanded the case for re -trial. 

Appellate Court is erroneous in haw because the Phoodee Bibee v. Gobind Chunder Roy 

Judge has failed to give proper effect to the clocu- 22 W. B. 272 

nentary evidence, adduced, it is necessary for the 8L Receipts for rent 

ipecial appellant to show not only that the evidence Comparison of signatures— Credibility of evidence. 

I calculated to support certain conclusions, bur In a suit {or rent the defendant pleaded payment 

hat these conclusions alone flowed from it. Sham and put i n evidence receipts for the rent claimed. 

Jaraih v. Court o» Wards . 20 W. B. 197 xhe Court of first instance disbelieved this evi- 

86. l — — — Finding as to denee and gave a decree for the plaintiff. The 

genuineness of deed from copy put in evidence. Judge on appeal compared the signature of the 

rhe finding of a lower Appellate Court pronouncing, plaintiff on the receipts with his signature to a 

»n evidence, on the genuineness of a deed on the ] document not in evidence in the case, and reversed 
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5. GROUNDS OP APPEAL— corf. 
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(c) Evidence, Mode oe dealing with — corf, 
the decree and dismissed the suit. Held, that the 
decision of the Judge, proceeding upon the point as 
to the credibility and weight of evidence, could 
not be objected to on special appeal. Ram 
Soonder Sircar v. Kistobag Bag 

Marsh. 822 : 2 Hay 421 

92. Receipts for rent 

— Civil Procedure Code, 1859 , s. 372 — Error in 
investigation of case . In a suit for arrears of rent 
the defendant pleaded payment and filed receipts. 
The Collector distrusted the receipts, and gave 
a decree in favour of the plain tiff saying that as 
to three of the receipts evidence had been given 
which he did not believe ; and that with respect 
to the other receipts no evidence had been offered. 
The Judge, on appeal, reversed the decree, and 
gave a decree in favour of the defendant, express- 
ing an opinion that the distrust of the evi- 
dence in support of the three receipts was without 
sufficient reason. Held , that, with respect to the 
receipts in support of which no evidence had been 
offered, the plaintiff was entitled to a decree for 
the rents to which they applied, and that the 
finding of the Judge that, such rents had been 
paid without any evidence having then been given 
of such payments was an “ error in the investiga- 
tion of the case ” which had produced error in the 
decision of the case upon the merits, within s. 372 
of Act VIII of 1859, and was therefore ground of 
special appeal. Mohun Chunder Dhur v. Kidge 

Marsh. 381 : 2 Hay 419 

93. — Misapprehension 

<of 9 and irregular dealing with , evidence by Appel- 
late Court — Ground for reversing decision. Where 
the lower Appellate Court misapprehended the 
documentary evidence, mistook the statements 
of witnesses, and without recording clearly its 
reasons for doing so sent for documents which had 
not been put in evidence before the first Court, 
and also came to the conclusion that certain docu- 
ments whose authenticity had been sworn to were 
fabricated merely because their appearance seem- 
ed to indicate this, the High Court in special appeal 
held that the case had not been properly tried, and, 
reversing the decision of the lower Appellate Court, 
remanded the case for re- trial, excluding from the 
evidence on the record the evidence which had been 
received in the appeal stage without any reasons 
being recorded for its admission. Nowab Khan 
v. Rughoonath Doss . . . 20 W. B. 474 

94. Error in law — 

Misconstruction of document. The misconstruction 
of a document is an error in law sufficient to form a 
ground of appeal. Odit Narain v. Maheshur 
B ux Singh . Agra F. B. 52 : Ed. 1874, 39 

95 . _ — Misconstruction 

of document-— Error on facts. Where the Court in 
recording the words of a document on which it 
relies puts one term for another, it is a misconstruc- 


(c) Evidence, Mode op dealing with — contd. 

tion “ affording ground for special appeal,” but 
where for reasons given it places a particular 
boundary mark in a particular spot, its decision, 
even though wrong on the facts, would not be a 
misconstruction unless incompatible with the word- 
ing of the document. Kalee Churn Pattur v. 
Chundee Churn Mundul. . 9 W. B. 360 

96. Mi sconstrudion 

of documents. Per Airman, J. — Semble : That a 
ground of appeal to the effect that the lower Appel- 
late Court has misconstrued a document is not one 
of the grounds of second appeal contemplated by 
s. 584 of the Code of Civil Procedure. Rudr 
Prasad v. Baijnatk . . I. L. B. 15 All. 307 

97, Question of fact 

— Erroneous use of admission by lower Courts. 
The High Court, in special appeal, interferred with 
the concurrent finding of the first Court and the 
lower Appellate Court on a finding of fact, where 
the decision turned entirely on the construction of a 
written admission which had been wrongly under- 
stood. Lalla Imrit Lall v. Mahomed Lallza- 
mah . . . . . . 18 W. B. 447 

98. — — * Mistake as to 

meaning of evidence — Misconstruction of document. 
The misconstruction of a document which is the 
foundation of the suit, being in the nature of a con- 
tract or a document of title, is a ground for special 
appeal, although not named in Act VIII of 1859, 
s. 372. But a special appeal does not lie because 
of a mistake as to the meaning of some portion of 
the evidence which is in writing, if it is connected 
with other evidence affecting its construction. 
Nowbut Singh v. Chutter Dharee Singh 

19 W. B. 222 

99, — ■ Error in con- 

struction and dealing with sale certificate . A Judge 
is bound to give full effect to the terms of a sale 
certificate ; and when he proceeds to limit the effect 
of that certificate by certain inferences and con- 
clusions drawn from other documents, he does 
that which he is not at liberty to do, and commits 
an error of law which it is in the power of the High 
Court to remedy on special appeal. Mookhya 
Huruckraj Joshee v. Ram Lall Gomashta 

14 W. B. 435 

100. — — Construction of 

depositions of witnesses. The construction of the 
deposition of witnesses is not a question of law, and 
therefore not a ground of special appeal. Hbimut 
Alt Khadim v. Nyamutoollah Khadim 

23W.B. 250 

Upholding on appeal, Niamutoollah Khadim 
v . Himmat Ali Khadim . , 22 W, B. 519 

101, ; ^Construction of 

document — Question of fact Where the conclusion 
of the lower Appellate Court rested, not only upon 
the contents of a document involving the question 
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IL OB SECOND APBEAIi — contd. 
GROUNDS OE APPEAL — contd. 

with — contd. 

‘n all the 

»ViJLC» yj.wy w *^9 * • 

and the wbole’conduct of the part* 
not open to special appeal. 
Mudhoo Soodun 
. . 23 W. B. 406 

Decision with - 

In a suit on a kabuliat, the 

found that the kabuliat had 

sjtmed by the defendant, but by a third 

- ” * ~™vience that such 

R. The Judge 
Held, that the 
of the Judge holding the defendant re- 
t a person of whose 


(c) Evidence, Mode of dealing 
of its correct construction,^ but also^ upcm 

facts of the case 

ies ; — Held, that it was 
Bungshee Dhur Mahata v , 

Chowdhry 

102 , 7 

out sufficient evidence. 

Court of first instance 

not been * _ _ . . 

party, and that there was no ©video 
third party was authorized to sign it. 
on appeal reversed the decision, x- 

decision o* ^ 

sponsible for the. signature of a perE 
authority there was no evidence w 
in point of law, and was a ground of si 
ShIm Oukd Bysack. - 
tbejee . . * marsn> 

103 . — — — ■ — ; ' ^ 

as to Ameen's report. Where the lor -- . 

Co^t feds as a fact that the Ameen s report is 
untrustworthy and his map wrong, the finding 
cannot be interfered with by the High Court m 
special appeal. Shed Dtal S»oh 5 ="“™ 

— Omission to 

record 'opinion on evident. The omission to record 
an opinion on one of many items of evidence (e.?., 
an Ameen’s report) is not such an error m law as to 
come within the scope of the provisions for special 
appeals. B™oo Sookookahy*. 

Sl MUlAuKHAW«.'NYAMUTOOnLAHKHADIM 


witnesses for general reasons— -Error in law. For 
the lower Appellate Court to discredit witnesses 
merely for general reasons not affecting the parti- 
cular credit- of any individual deponent is to commit 
an error of la w which can be the subject of a special; 
appeal. Sheo Purshun Pandey v. Brun Bakeev 
^ 24 W. B. .251: 

IXL — — Disbelief of wit - 

ness as interested 'party. A special appeal will not 
lie merely on the ground that the lower Appellate 
Court has disbelieved a witness by reason of his 
being an interested person or for any other reason 
within its discretion. Dwarkanath Boss Biswas 
v. Muddun Mohun Chuckerbutty 0 W„ B. 292 

322. - •- - - - Omission to 

give reasons for believing witnesses disbelieved by- 
lower Court, The omission of a lower Appellate- 
Court to give its resaons for believing witnesses dis- 
believed by the first Court does not constitute a 
ground of special appeal. Luckhee Mone® 
Dossia v. Rajrishore Pall . 4 W. B. 106. 


count booh— Error m law . Ihe impro DaDiury o 
plaintiff having received payment for one bill whilst 
another and older one remained unpaid was no 

reason for the Judge refusing to consider the evi- 
dence adduced by plaintiff in support of her de- 
mand, and his not having done so was held to be 
an error of law. So also the Judges having entirely 
ignored, the evidence with regard to an entry in ttw 
plaintiffs day-book on which the first Court de 
cided the case was held to bean error of law m the 
investigation and a proper subject for speeia 
appeal? Darimbo Debee e. HubbeehueMookeb 
JEE • * * * 


SPECIAL OB SECOND APPEAL — contd. 
5. GROUNDS OF APPEAL — contd. 

(c) Evidence, Mode of dealing with — contd. 

Parooye V. Russick Ball Mitter 9 W. B. 274 
Pttran Chunder Chattebjee v. Gbish Chun* 
deb Chattebjee . * ® 

- Debutter — Words 


107, — - - 

of dedication — Second appeal — Construction of docu- 
ment— Grounds. Where a document of title, which 
was the foundation of the whole of the plaintiffs 
claim in the suit, was misconstrued by the Lower 
Appellate Court Held , that it was open to the 
High Court in second appeal to interfere with the 
findings of the Lower Appellate Court arrived at 
on a misinterpretation of the meaning of the pas- 
sages o f the document. Nawbut Singh v. Chutter 
Dharee Singh , 19 W . E . 222 , referred to. Hara 
Sukdar Majumdar v. Basunta Kumab Bov 
(1905) .... 9C.W.N.154 

308. — Oral evidence — Difference of 

opinion between lower Courts as to credibility of 
witnesses. Where the Courts differ as to the credi- 
bility of witnesses, such difference does not form a. 
ground of special appeal. Srbekant Ghose v.. 
Bhuwan Chundeb Sen * . 24 *W\ B. 13 

309. — Finding as to* 

materiality of evidence or witnesses. Though a 
Judge has a right to say that in the absonce of a 
witness he considers material he cannot give the 
plaintiff a decree, yet where he stated that unless a. 
certain witness (from whom the plaintiff had got a, 
conveyance which it was neoessary for him to prove) 
attended and gave evidence the plaintiff could have 
no right whatever, his decision was held to be wrong 
in law and was set aside on special appeal. Ram 
Dhun Banerjee v . Ram Nabain Mookerjee 

11 W. B. 311 


( 11971 ) 


DIGEST OS’ CASES. 


( 11972 ) 


SPECIAL OB SECOETD APPEAL contd. 

5. GROUNDS OP APPEAL — contd. 

(, o ) Evidence, Mode of dealing with— contd. 

Nor the omission to give reasons for confirming 
the decision of the lower Court. ShameeMohamed 
v. Pbodhan Palee . • • 5W.B.178 


113. 


Omission to give 


reasons for believing witnesses. No § eneral 
can be laid down as to when the reasons should 
be stated by an Appellate Court for beliemg one 
set of witnesses rather than another 5 a ^ d 
omission of a lower Appellate Court tostatesuch 
reasons is not a ground for special app - 
SHUROGDDY V. JaN MaHOMED SlKDAR^ ^ ^ £60 

Mukdoomunnissa u. Nokhy r 2g0 


SPECIAL OB SECOND APFEA h— canid. 

5. GROUNDS 01? APPEAL — contd. 

(c) Evidence, Mode of dealing with— -contd. 
want of bona fides . Naranbhai Vrubhukandas 
v. Naroskankar Chandro Shankar 

4 Bom. A. C. 98 

llQ t Admission or rejection of 

evidence — Error in admission of document in- 
sufficiently stamped. An error in the admission of 
an insufficiently stamped promissory note was held 
not to be an error affecting the decision of the case 
on its merits. Makbul Ahmad v. Ieti^rtjn- 
nissa Begum . . • • 7 jn . w . 124 


114. 


Omission to re- 
mind’ witness of former contrary sMement-Refer- 
ence to statement in judgment. When witnesses 
under examination make statements which are con- 
trary to statements previously made by them, the 
Court ough- to draw their attention to the contra- 
diction : but an omission to do so does not make 
the judgment bad in law, because he has remarked 
on those contrary statements in his judgment. 
Sham Lall alias Shama v. Anuntse^L^l^ ^ 

Putting onus of 

vroof on wrong party— Irregularity affecting merits 
1— Error in law. A suit instituted m the Court 
of the Principal Sudder Ameen was transferred 
under a. 6 of Act VIII of 1859 to the Court of the 
Munsif, who took further evidence, and decreed 
in favour of the plaintiS. The defendant appealed 
to the District Court, on the ground (amongst others) 
that part of the evidence had been taken by tne 
Principal Sudder Ameen ; and the District Judge 
reversed the Munsif’s decree, not on this ground, 
hut on the merits. The plaintiff then appealed 
to the High Court, objecting that the suit had been 
illegally decided by the Munsif, upon evidence re- 
corded by the Principal Sudder Ameen ; and that 
tbe onus of proving the bond fides of the transaction, 
which was the subject-matter of the suit, was thrown 
bv the District Judge on the plaintiff, instead of 
on the defendant, who alleged the want of it. 
Hdd , (i) that the Munsif’s having used the evidence 
recorded by the Principal Sudder Ameen was only 
an irregularity which was waived by the plamtifr 
not requiring* the witnesses to be examined again, 
and proceeding with the suit, and producing other 
witnesses to be examined in support of his claim ; 
and as this irregularity did not affect the merits 
of the case, the decree of the Munsif being m the 
plaintiff’s favour, it was not a ground for reversing 
the decree on special appeal ; (ii) that the onus was 
not thrown by the Judge upon the plamtiff m its 
proper sense, and so as to be an error in law, as 
the Judge did not hold that the defendant was 
entitled to succeed without giving any .evidence 
unless the plaintiff disproved the allegation of the 


1X7. 


Order under s. 


20 Stamp Act XVIII of 1SG9— Discretion 
Ground of special appeal. A District Court refused 
to allow under Act XVIII of 1869, s. 20, an insufh- 
ciently stamped document to be admitted on pay- 
ment of the full amount of stamp duty, and the 
penalty, on the ground that it was wilfully executed 
in fraud of the stamp law. Held , that the High 
Court could not in special appeal question the cor- 
rectness of the District Court’s refusal. Pendse v. 
Malse, 3 Bom. A. C. 94, commented on. Gam- 
bhirmal V. Chejmal . . • 10 Bom. 408 


— 

mission of secondary evidence. Whether secondary 
evidence is admissible in the place of primary is a 
question for the determination of the Court which 
tries the case on its merits, but such determination 
is open to special appeal, if it is come to without 
evidence at all, or without evidence legally suffi- 
cient. Chunderkant Ghose V. SHOWDAjnNEE 
Debia . • • • 9 w . R. 517 

3J0 _ — Refusal to ad- 

mit secondary evidence of lost deed. All that it 
would be right for the Court to require for the pro- 
tection of the revenue in cases where a lost deed was 
shown not to have had a stamp would be that the 
same money should be paid, before admitting 
secondary evidence, as would have to be paid if 
the deed itself were produced. It the Court does 
not do that but allows secondary evidence to be 
aiven of the contents of the deed, it is not an error 
which affects the merits of the decision nr is a 
ground for special appeal. Haran Chunder 
Bhooree u. Russick Chunder Neogy^ ^ ^ 

^20. •• - — - — — — — - Refusal to allow 

additional evidence— Discretion of Court. . The- 
Parties in an appeal are not entitled as of right to 
Lt in additional evidence. The Appellate Court 
allows additional evidence in certain cases, but a, 
special appeal will not lie in the event of the Court 

refusing to allow it. Golam Mitckdoom u Bafeez- 
oonissa . . * . 7W.B.489 

Kulfo Singh v . Thakoor Singh. ^ ^ ^ ^ 

Refusal to allow 

additional evidence— Civil . Procedure Code, 1859, 


Error in ad- 


121 . 

additional eviavwv — ~ • , 

S 355 The High Court on special appeal cannot 
interfere with the refusal of a lower Court to comply 
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SPECIAL OB SECOND APPEAL contd. 

5. GROUNDS OF APPEAL — contd. 

(c) Evidence, Mode os dealing with —contd. 
with an application, under s. 355, Act VIII of 1859, 
to file additional exhibits. Moesh Chunder Sjl 
Shoshee Mookhbe Debia. - O w . a. xv 


. /7J/7 Tfiw.fl of CL(J/ m 

ditional evidence by Appellate 

ssssigf 

be to though it is not satisfied that! the evidence 
is necessary under cl. (a) or ch (5) of s. 

Code of Civil Procedure, the High Court will in e 
fere on special appeal; but where this does not 
auncar to bo the case, and there is simply an 
E on the part of the Appe late Court to 
record Ss reasons for allowing additional evidence 
to be taken, the High Court wdlnotmterfere. 
Haeiz Abdul Kurrim v. ShKiw 139 


_q 3 Omission to give 

reasons for ^ 


refection of evidence— Civil Procedure Code, ss. 584, 

cast Avveal — Admission of additional evidence in 

appeajJ-Discretion of Court. The refusal by an 
Anoellate Court to exercise the discretion vested 
ir ?S bv s 568 of the Code of Civil Procedure, with 
respect to the admission of additional evidence, 
w-ri'd be an error or defect in procedure, within 
the meaning of s. 584 of the Code, because s. 568 
distinctly implies that discretion must be exercised. 
But a refusal, in the exercise of. discretion, to admit 





mi 


SPECIAL OB SECOND APPSAL-crmW. 
5. GROUNDS OF APPEAL— cortcld. 

(c) Evidence, Mode op dealing with— concld. 
additional evidence is undoubtedly not such an 
error or defect. Ram Piabi 121 


important portion of evidence-Enhancement of 
rent—Bhaoli NaHi— Bengal Tenancy Act (VIU 
of 1885) S 29— Evidence. Enhancement ot rent 
under the Bengal Tenancy Act must mean an 
enhancement of the same kind of rent. A conver- 
sion of nalcdi into bhaoli therefore cannot be regard- 
ed as an enhancement within the meaning oi s. M 
of that Act. Where the Subordinate Judge left 
out of account an important portion of the evidence 
relied upon by the plaintiff '.—Held, that this was an 
error of law and a ground of second appeal to the 
High Court. Hassan Kuli Khan v Nae m 
Nonia (1905) . . I. L. B. 33 Calc. AUU 

228. Civil Procedure 

Code, , s. 584 — Second appeal— Exclusion of evidence, 
an error of law — Civil Procedure Code [Act. X.1V 
of 1882), s. 584. Where in a rent suit, the Court 
of first appeal found as a fact that a certain amount 
was payable by the tenant as rent '.—Held, that the 
High Court on second appeal can set aside the find- 
ing w hen the Court of first appeal wrongly excluded 
the settlement proceedings from its consideration 
and disregarded the evidence of road-cess returns 
filed by the tenants, and thereby committed errors 
of law. Mohim Chandra Roy v. Kali T^ba 
Debya (1907) . . . 11 C. W. H. 1028 

129. ■ Where in a 

second appeal the question was whether certain 
lands appertained to plaintiff’s tenure '.—Held, 
that a finding of the lower Appellate Court thereon 
which amounted merely to an expression of opinion 
could not be accepted as a finding displacing the 
finding of the Eirst Court and, further, that the 
lower ^Appellate Court had erred in law in dis- 
regarding certain evidence without giving sufficient 
reasons for rejecting it. Trailokya Mohini Dasi 
v. Kali Prosanna Ghose (1907)^ q w ^ gg q 

6. OTHER ERRORS OF LAW OR PROCEDURE, 

(a) Appeals. 

1. Appeal wrongly admitted— 

. — Orders and proceedings thereon without jurisdic- 
tion. Where an appeal was allowed from an order 
rejecting a review, and other acts and proceedings 
took place based on such illegal order, the High 
Court set aside all the proceedings in special appeal. 
Jewuk Bibee v. Buddies" Mundul 

9 W. R, 489 

. % . Appeal heard 

and decided without objection where no appeal lay* 
Although Act XXIII of 1861, s. 26, barred an 
I appeal from an order or decision passed in a suit 
1 instituted under Act XIV of 1859, s. 15, yet where 


Leaving out an 


reasons tor admission v 

sued JB for rent, making 0 a defendant : ^thejuR 
was dismissed and A appealed. Then # 

for rent ; A intervened and was made a defendant^ 
a decree was passed m favour of C , and. A g 
appealed. On* appeal the . S , ubord “^ U t ^® e ^ 
both suits on the same evidence though there was 
evidence in the secoud case which mas not before 
the lower Court on the hearing of the first, am, 
that he should have recorded bis reasons for to. 
so, hut that the judgment would not be set aside 
on that ground, it not appearing that . the _ party 
taking the objection had been prejudiced, or tha 
it had been raised before the Subordinate Judge. 

Pbannath Sandyal v . Ram Coomab Javd ^ 
124 ______ . — Improper rejec - 

Mon of evidence. The improper rejection of evidence 

afiectin®’ the decision of the case on the merits is 
an error in law which may be set aside on speeud 
appeal. Hheo Chhnder Chowdhby *. Gorag 
Chunder Moitree . * . * . A 

■ Rejection of 

evidence which cmgM to have been admitted—* Qromd 
for interference. The fact that the Judge may have 
rejected evidence which ought to have been received 
and considered does not warrant the High Court m 
interfering to set aside an order of such Judge. 
Venkatachella Chetti v. Pabvatammal 


Admission or 


siiiiiii 

mam 
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SPECIAL OE SECOND APPEAL —contd. 

6. OTHER ERRORS OE LAW OR EROCE- 
DXj PMi— contd. 

(a) Appeals — concld. 

an appeal was made in such a case, no objection 
taken, and the appeal decreed, the High Court re- 
fused to interfere, the lower Appellate Court's 
decree having given the plaintiff what the first 
Court ought to have given. Htjrdyal Sikgh v. 
Kunhya L,all ... 19 W. B. 247 

S, . Appeal heard ex 

parte without respondent being aware of hearing 
— Application for rehearing barred before he was 
aware of decree against him — Civil Procedure Code , 
ss. 560 and 584{c) — Limitation Act, 1877, Sch. II, 
Art. 169 — Power of High Court to interfere on 
special appeal. "Where an appeal was heard ex 
parte by a lower Appellate Court and the decree 
of the Court of first instance reversed in the 
absence of the respondent, on whom notice of 
appeal had not been duly served, and who was not 
aware of the proceedings till after the time for 
applying for a rehearing under s. 560 of the Civil 
Procedure Code and Limitation Act, Sch. II, Art. 
169, had expired : — Held, that the High Court in 
second appeal had power to interfere under s. 584 
(c). Civil Procedure Code. Balaji Ratt v. 
Sithabhoy * . .1. Xi. B. 19 Mad. 414 


4. 


Order rejecting 


appeal not presented in time without sufficient 
cause for delay — Discretion of Judge — Exercise of 
discretion not to be interfered with. Where an 
appeal has been dismissed as barred by limitation, 
the lower Court holding that there was no sufficient 
cause for not presenting it within the prescribed 
time, the High Court can only interfere in second 
appeal if that decision is contrary to law, that is, if 
the lower Court has exercised its discretion capri- 
ciously or arbitrarily or without proper legal 
material to support its decision. Parvati v. 
Gahpati Rokdaji N aik I. L. B. 23 Bom. 513 


5. 


Civil Procedure 


Code {Act XIV of 1882), s. 584 — Second appeal — 
Procedure. Case where in a second appeal the 
judgment of the lower Appellate Court was set aside 
on the ground that the procedure adopted hy it 
in the trial of the case was not in accordance with 
law, which requires that all the facts and circum- 
stances of the case should be taken into considera- 
tion. Bhupat Rai v. Kali Rai (1901) 

6 C. W. N. 357 


6 . 


(6) Costs. 

Interference with, award of 


costs. The Court may interfere with the award 
of costs on appeal. Jafree Begem v. Ahmed Hos- 
seik Khah . . . . 1 Agra 270 

7. Question of costs. There may 

be circumstances which would justify an appeal 
upon a mere question of costs. Chitrayil alias 
Kukath Ahmed Koya v. Irumahom Vittil Kah- 
hamathHaji . . . . 3 Mad. 279 


SPECIAL, OR SECOND APPEA X*— contd. 

6. OTHER ERRORS OE LAW OR PROCE- 
DXJ RE — contd. 


[b) Costs — contd. 


8 . 


Mode of award- 


ing costs. The question of how costs have been 
awarded is not a point for special appeal. Beer 
Pebshad v. Doorga Pershad . W. B. 1864, 215 


9. 


Appeal from por- 


tion of decree relating to costs. Held, in conform- 
ity with a Eull Bench ruling of the late Sudder 
Court, that a special appeal lies from the order of 
the lower Courts in matters relating to costs, and 
that there is nothing in the law limiting or taking 
away the right to appeal specially from that part 
of a decree which relates to costs in any case where 
any legal ground for special appeal is shown to exist. 
Assa Ram v. Kashmeeree Bass 

Agra P. B. 90 : Ed. 1874, 68 


10 . 


Discretion in as- 


sessing costs — Civil Procedure Code, 1859, s. 187 . 
Where no appeal is made against the judgment 
passed on the subject-matter of the suit, the discre- 
tionary power of assessing costs given by s. 187 of 
Act VIII of 1859 should not, unless in a very excep- 
tional case, be interfered with by the Appellate 
Court. Kuppttsvamiayyan v. Nahhttvayyah 

1 Mad. 74 

Xl. , Improper exercise 

of discretion in awarding costs . An improper ex- 
ercise of discretion in awarding costs against 
which a regular appeal would lie is no ground for 
allowing a special appeal, unless the award is con- 
trary to some particular law on the subject. Amir* 
saheb Hafizulla v. Jamshedji Rustamji 

4 Bom. A. G. 41 

Desaji Lakhmaji v. Bhavahidas Narotamdas. 

8 Bom. A. C. 100 

12. ... ..... — Improper exer- 

cise of discretion in awarding costs. There is no 
foundation for the opinion that an Appellate Court 
has no authority to interfere with the discretion of 
the lower Court as to costs. To assess the defend- 
ant in a suit with the plaintiff's costs, when plaint- 
iffs suit is dismissed for want of any cause of ac- 
tion, is irregular and unreasonable. Dahtxjltctri 
Kara yah a Gajapati Raze Gartt v. Sttrapfa 
Razu .... • 3 Mad. 113 


13. 


Erroneous order 


as to costs. The Court below gave the plaintiff a 
decree in a suit for mesne profits for such an amount 
as should be ascertained to be due, and ordered 
that the plaintiff should have his costs on the 
amount claimed. Held, that this constituted 
ground of special appeal, but that the remedy of 
the defendant was by application to the Court 
helow to amend the order. Ehttggobah Ckuhder 
Ghose v. Shumbhoq Chtjkder Ghose 

Marsh. 503 

Error in impro- 


14. — — 

per exercise of discretion as to costs. Where the 
first Court > s discretion is improperly exercised in 

17 i 
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SPECIAL OB SECOND APPEAL— conii. 

6. OTHER ERRORS OP LAW OR PROCE- 
DUBE — contd. 

(b) Costs — concld. 

the matter of costs, the error may be rectified in 
regular appeal ; but, if this is not done by the lo wer 
Appellate Court, the error is not such as would 
justify the High Court’s interference in special 
appeal. Ooma Churn alias Gopal Chundeb Roy 
Mozoomdar v. Girish Chunder Baker, tee 

25 W. R. 22 

15. ; ' Order in discre- 

tion of lower Court Where, in a suit for defama- 
tion, a decree was given for the plaintiff for nominal 
damages, but he was ordered to pay the defendant’s 
costs : — Held , that the order as to costs was in the 
discretion of the Court below, and therefore no 
special appeal would He from such order : the rule, 
as laid down in Gridhari Lai Boy v. Sundar Bibi, 
B. L. B. Sup. Vol. 496 , being that an order as to 
costs cannot be interfered with in special appeal 
unless it is illegal. Futeek Parooee v. Mohender 
Nath Mozoomdar 

I. I*. R. 1 Calc. 385 : 25 W, R. 228 

Reversing on appeal under the Letters Patent the 
decision in Mqhendro Nath Mojqomdar v . Fut- 
tick Parooee . . . . 24 W. B. 319 

Achumbxt Singh v. Kunhya Lal Mohajun. 

7 W. B. 208 

(c) Discretion, Exercise of, in Various Cases. 

■ 10 , — — „ Order , for ' .security for 
costs — Appeal struck off in default — Absence of 
error in law. When the Civil Procedure Code gives 
to a Court of regular appeal a discretionary power, 
and that discretionary power has been fairly ex- 
ercised, it is no good ground of special appeal that 
a wiser exercise of the discretion would have led to 
different results. In a regular appeal the District 
Judge, at the instance of the respondent, on 26th 
March, called upon the appellant, who resided out 
of British territory, to show cause, within two days, 
why, under s. 342 of Act VIH of 1859, he should not 
furnish security. The appellant appeared on the 
1 3th of May and filed a written statement that he 
owned land in Jhansi, and prayed that, if the state- 
ment was denied, inquiry might be made. There 
was nothing to show that this statement was dis- 
puted. The Judge on the same day made the fol- 
lowing order : “ As I cannot say whether or no 
this is true, and am not aware of the terms under 
which the land is held in Jhansi, if indeed the appel- 
lant holds any land there, the excuse cannot in its 
present form be accepted, nor can the respondent be 
exposed to risk while enquiries are pending. The 
appellant must file security within fourteen days 
or the appeal will be struck off.” On 28th May 
the ■ appellant produced certificates that he held 
paafi lands in Jhansi The Judge, not consider- 
ing' .these do be security, after recording that no 
further order could be passed, struck off the appeal 
with costs. A special appeal having been admitted 


SPECIAL OB SECOND APPEAL— contd. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(c) Discretion, Exercise of, in various Cases — 
contd . 

from the Judge’s orders, the respondent objected 
that no special appeal would He. Held , that the 
High Court ought not to interfere in special appeal 
merely on the'ground that, in the exercise of the 
discretion given to the lower Appellate Court, 
another Court might have thought it unnecessary 
to call upon the appellant to furnish security. 
Held , also, that, unless it could be shown that the 
investigation of either of the issues of fact touching 
the appellant’s residence and property had been 
defective, or that there had been error in law, the 
High Court had no power to interfere in special 
appeal. Held, also, that, if the appellant had, 
after the order of 26th March, come into Court with- 
out delay or even on 13th May applied for an 
adjournment to enable him to put in proof that he 
held land in Jhansi, and been refused that permis- 
sion, the Court would have interfered in special 
appeal. Gopal Khundee Rao v. Deokee Nundun 

6 LL W. 172 

17. Exercise of discretion not 

to be interfered with — Civil Procedure Code 
( Act XIV of 1882), s 584 — Limitation Act (XV 
of 1877), s. 5 — * Appeal rejected as not presented in 
time without sufficient cause for delay — Discretion, 
of Judge. Where an appeal has been dismissed as 
barred by limitation, the lower Court holding that 
there was no sufficient cause for not presenting it 
within the prescribed time, the High Court can only 
interfere in second appeal if that decision is contrary 
to law, that is, if the lower Court has exercised its 
discretion capriciously or arbitrarily or without 
proper legal material to support its decision. Par- 
vati v. Ganpati Rokdaji Naik 

1 I. L. R. 23 Bom. 513 

18. Limitation ■ Act 

(X V of 1877), s. 5 — ■" Sufficient cause ” for not 
presenting appeal within prescribed period — Inter- 
ference with exercise of discretion by Appellate Court , 
A mere difference in view on the part of the High 
Court, as to the mode in which the discretion con- 
ferred by s. 5 of the Limitation Act ought to have 
been exercised by the lower Appellate Court in 
admitting an appeal, is in itself no ground of inter- 
ference by the High Court. Per Sir Arnold 
White, G.J. (Moore, J., concurring). — The test 
is, has the discretion been exercised after appre- 
ciation and consideration of all the facts which are 
material fpr the purpose of enabling the Judge 
to exercise a judicial discretion, and after the ap- 
plication of the right principle to those facts ? If 
a discretion is exercised under these conditions, 
and a certain conclusion is arrived at, that conclu- 
sion is an exercise of discretion judicially sound, 
though an appellate tribunal might be disposed to 
draw a different inference from the facts. The 
Subordinate Judge had not considered all the facts 
which were material for the exercise of judicial 
discretion, and if he did consider them he had 
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:(c) Discretion, Exercise of, in Various Cases — 
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applied a wrong principle. The material question 
was whether the appellant had been diligent during 
the period of delay, — not whether he had been 
misled by the Munsif, or whether his proceed- 
ings before the Collector were bond fide. Per 
Benson, J . — There is a wide distinction between the 
law of limitation in respects of suits and in respect 
of appeals. The “ sufficient cause,” referred to 
in s. 5 of the Limitation Act, apparently means, 
not only those circumstances which are expressly 
recognized as extending time, but also such circum- 
stances as are not expressly recognized, but which 
may appear to the Court to be reasonable. Kichi- 
lappa Naickar v. Ramanujam Pillai (1901) 

I. L. R. 25 Mad. 166 


19. 


Execution of decree — Dis- 


6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(c) Discretion, Exercise of, in Various Cases — 
concld. 

ing interest, which will not be interfered with in 
special appeal. Pares Nath Mukhopadhya v. 
Kistomohan Saha 

3 B. L. R. Ap. 105 : 12 W. R. 50 


(i d ) Issues, Omission to decide. 

Omission to consider mate- 


eretion of Court executing decree — Civil Procedure 
Code , 1859, s. 207. It is entirely in the discretion 
of the Court executing a joint decree to make 
•arrangements under Civil Procedure Code, s. 207, 
regarding its execution by one of the decree-holders 
and to take necessary steps for the protection of the 
interests of the rest ; and if it does not choose to 
do that, it cannot be pronounced wrong in special 
appeal. Hera Roy v. Gujadhur Parshad Na- 
rain Singh . . . .24 W. R. 2S6 

20. Refusal to grant fresh 

summons — Delay. An exercise of the discretion 
of the Court in refusing to grant a fresh summons on 
account of delay in applying for it cannot be inter- 
fered with on special appeal. Brojo Lall Mooker- 
jee'v. Aughor Lall Ghosal . 25 W. R. 71 


21 . 


- Order for payment of decree 


by instalments without providing for 
interest or penalty agreed upon on default 

— Discretion , arbitrary exercise of — Civil Proce- 
dure Code , 1859, s. 194. When the lower Courts 
ordered the decree to be paid by instalments which 
•were hardly sufficient even to cover the interest 
and did not provide for the interest and penalty 
: conditioned in case of default : — Held, that they had 
exercised the discretion vested in them by s. 194, 
Act VIII of 1S59, arbitrarily and without due 
caution, and their order could be interfered with 
;and set side on special appeal Hub Gobind v. 
Hurkho . . . . 1 Agra 116 

Jafree Begum v. Ahmed Hossein Khan. 

1 Agra 270 

22. - Refusal to allow applica- 

tion to amend plaint-— -Discretion to allow amend- 
ment of 'plaint. A lower Court has discretion to 
permit, or not, the filing of a petition to amend a 
plaint, and its refusal is no ground for special appeal. 
Watson & Co. v. Nidhoo Dig war 10 W. R. 87 

23. — — Interest, award of— Inter- 

est on decree, Discretion of Court in allowing. The 
Court executing a decree has a discretion in allow- 


24. 

rial facts —Remand of appeal heard by a Subor- 
dinate Judge to District Judge — Act XIV of 1882, 
s. 566. If on second appeal it is found that certain 
material facts, having an important bearing upon 
a question at issue in the suit, have been omitted 
to be considered by the lower Appellate Court, the 
High Court will interfere with the decision of the 
lower Appellate Court, even though it be on a ques- 
tion of fact. Dena Nath Banerjee v. Hari Dasi 
I. L. R. 11 Calc. 499 


. Omission to 


25. __ . _ 

question of . possession when material. W hen the 
plaintiff sued as owner of property in dispute and 
in which the defendant admitted the plaintiff s pos- 
session, but qualified it by saying that the plaint- 
iff held as zur-i-peshgidar or mortgagee, the omis- 
sion of the Appellate Court to try the question of 
possession is an error of law in the investigation 
which the Court will take notice of on special ap- 
peal. Gopal Roy v. Tekaet Roy . 8 W, R. 33d 

26. - Omission to decide on limi- 

tation. An omission by the Judge on appeal to 
decree according to the law of limitation applicable 
to the case as stated by the plaintiff, although the 
objection may not be raised in the grounds of appeal, 
is an error or defect in the decision of the case on 
the merits and a ground of special appeal. Saltjji 
Kesraji v . Rajsangji Jalmsangji 

3 Bom. 169 : 2nd. Ed. 162 

27 , — - ^ -— Omission to inquire into 

defendant’s plea— Suit for confirmation of title 
and possession. Where a purchaser sues for confirma- 
tion of title and possession, and the plea set up by 
the defence is that the rights and interests in ques- 
tion were previously transferred to another party 
who had sold it to the defendant’s vendor, the 
omission of the Court to inquire into the alleged 
transfer and see whether it was genuine, and, i 
so, whether it was a real or only a colourable trans- 
action, is an error in the decision which is a ground 

of special appeal. Bhugobutty BikramaJEET 

Singh . . . > • 8 W. R. 477 

28, - -■ - Omission by Appellate 

Court to decide on the question of owner- 
ship — Suit before Subordinate Judge depending 
on issues of ownership as well as on a rent-note . 
Where it. appeared that an issue was raised as to 
ownership, and that both parties at the trial before 
the Subordinate Judge gave evidence on such issue 
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6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(d) Issues, Omission to decide — conoid. 

(although the claim was based, in the main, on a 
rent note), and the lower Appellate Court omitted 
to find on such issue : — Held, reversing the decrees 
of the lower Appellate Court, that it ought to have 
found on the issue as to. ownership. Ramkor 
Gopalji v. Gangabam . I. L. B. 16 Bom. 545 


(e) Judgments — contd. 

34. — — Omission to state points 

for decision and reasons in judgment — 
Omission to follow direction in Civil Procedure 
Code , 1859 , 359. S. 359, Act VII of 1859, 

requires the points for determination — those in 
appeal as well as those in the original pleadings — 
to be stated, and the reasons upon which the de- 
cision was arrived at thereon : an omission to do- 
this is ground of special appeal. Roor Chakd 
Roy v. Ram Kant Kobeebaj . W. B. 1864, 98 

35. : Omission to give reasons 

in judgment until after appeal The fact of a 
Judge not writing a judgment containing the reasons 
for his decision until after the decree in appeal was 
passed was held not to"' a Sect the decision of the case 
on the merits, and was therefore not a ground of 
special appeal. Bhagvatsangji Jalamsangji v.. 
Pabtabsangji Ajjabhai. Ganpatbam Lakhmi- 

RAM V . JAICHAND TaLAKCHAND 

4 Bom. A. C. 105, 109 

36. Decision on point not con- 

tested. In a suit by a talukhdar, where the 
dispute was whether certain land which the plaintiff 
held was what he was entitled to hold as lakhiraj, 
under a sanad which he produced, and as to the 
genuineness of which no question was raised, the 
lower Appellate Court indicated that it considered 
the sanad not to be genuine. Held, that this was an 
important error, as the genuineness of the sanad 
was in no way in issue, and that the judgment must 
be set aside and the case remanded. Ram Soon- 
due Ranee jee v. Kalee Peeshad Hajrah 

19 W. R. 26V 

37. - Decision for plaintiff on 

ground not alleged by liim — Civil Procedure 
Code , 1859 , s. 350 — Error not affecting merits . 
In a suit for possession of a quantity of land, where 
the first Court gave plaintiff a decree on the ground 
that he had proved title by purchase, and the 
lower Appellate Court, in confirming the decision 
on the substantial issue raised, went further, and 
found that one of the defendants was plaintiff’s 
raiyat, contrary to the allegation set up by the 
plaintiff himself : — Held, in special appeal, that the 
error did not affect the merits of the ease or the juris- 
diction of the lower Court ; and the High Court 
could not therefore interfere under s. 350 of the Code 
of Civil Procedure. Ram Chunder Chattebjee 
v. Ram Jeebun Dass ' . 14 W. R. 141 

38. Decision founded on issues 

not raised in tlie suit — Error of law. In a suit 
for the recovery of land upon an alleged lease found 
to be not genuine, the defendants set up a sale by 
plaintiff’s father. The lower Court found that there 
had been a sale in fact, but held it to be invalid ac- 
cording to Hindu law, as having been without the 
concurrence of the plaintiff, the son of the vendor. 
Held, that the validity of the sale not having been 


facts. A special appeal lies from an Appellate 
Court’s judgment, in which the decree of the lower 
Court is reversed without any reasons given for 
differing as to facts. Gobubdhun v. Sadhoo 

1 W. B. 244 

30. — — Omission to state reasons 

in judgment — Civil Procedure Code ( Act XIV 
of 1882), ss. 574, 584. The fact that the judgment 
of an Appellate Court is not drawn up in the manner 
prescribed by s. 574 of the Civil Procedure Code is no 
ground for a second appeal under s. 584 unless it can 
be shown that the judgment has failed to determine 
any material issue of law. Bisvanath Maiti v. 
Baidyanath Mandul . I. L. B. 12 Calc. 199 

31. Finding of fact 

— Civil Procedure Code , 1882, s. 204. A finding 
unaccompanied by the reasons for it as required by 
s. 204 of the Code is not a conclusive finding of 
fact binding on a Court of second appeal. Kamat 
v . Kamat . . . I. L. B. 8 Bom. 368 

32 . _ . The Judge de- 

cided that the plaintiff was barred by limitation, hut 
his judgment did liot disclose the grounds on which 
lie held - that plaintiff was not entitled to deduct, in 
calculating the twelve years’ limitation, the time 
occupied by certain suits brought for the same pro- 
perty, in which he was non-suited. Held, that it was 
no ground of special appeal that the judgment was 
silent on the subject of the claim to deduction, and 
that, whether the point was urged in the lower 
Court or not, the plaintiff had no ground of special 
appeal in respect of omission of all notice of it in the 
judgment. Ramsoonder Doss v. Mahomed Ab- 
bed .... 1 Xnd. Jur. O. S. 102 

33. — — — — Error of pro- 

cedure — Civil Procedure Code, 1859, s. 359. A 
lower Appellate Court’s omission to give reasons 
cannot be considered a ground for special appeal 
when it has not produced error or defect in the de- 
cision upon the merits. Where a lower Appellate 
Court has omitted to state reasons, and it appears 
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(/) Local Idvestigatigns — concld . 
the Court to hold a local inquiry, non-compliance 
with this requirement of law is not per se a ground of 
special appeal. Ramdoss Koondoo v. Nilkanto 

Dhur . . . . 8 W. B. 6 

44. Disregard of 

report on local investigation — Disputed boundary 
— grounds of appeal — Civil Procedure Code {Act 
XI V of 1882), s. 584. The Court of first instance 
accepted as correct a boundary line mapped 
by an Ameen, dividing the estates of the opposite 
parties. The lower Appellate Court, after remand- 
ing the suit for a second local investigation and 
report, determined to disregard the second return, 
which differed from the first, and affirmed the judg- 
ment. Both parties having appealed, the High 
Court, dissatisfied as to this disregard of the second 
return, decided to hear the appeal as a regular 
one, examined the evidence, and reversed the judg- 
ment of the Court below. Held, by the Privy Coun- 
cil, that to have dealt with the appeal as a regular 
appeal was in excess of the Court’s jurisdiction ; 
and that it had no power to hear the appeal as a 
second appeal, there not having been in the proceed- 
ings below any error or defect, within the meaning 
of s. 584 of the Civil Procedure Code, which contain- 
ed the only grounds of second appeal. Litkhi 
Narain Jagadeb v. Jodu Nath Deo 

I. Xj. B. 21 Calc. 504 
L. B. 21 X. A. 39 

45. : Hearing and 

deciding case after granting commission for local 
investigation, without awaiting return of such com- 
mission — Ground of appeal — Civil Procedure Code, 
s. 584. Where a Court on the application of 
a party or otherwise has issued a commission for 
a local investigation, it is a substantial error in pro- 
cedure and therefore a ground of special appeal, 
under s. 584 of the Code of Civil Procedure, if 
the Court proceeds to hear and determine the case 
without having the return of such commission before 
it. Madho Singh v. Kashi Singh 

I. L. B. 16 All. 342 


{e) Judgments — concld. 

questioned by the plaintiff, who had rested his 
case on entirely different grounds, and no issues 
having been raised as to the validity of the sale, 
the Judge had committed an error of law affecting 
the merits in so deciding, and his decision was re- 
versed on special appeal. Palani Yandi Kaundan 
v. Muttusami Kaundan . . 2 Mad. 441 


(/) Local Investigations. 

39. . — Order directing local in- 

vestigation — Discretion of Court. Directing a 
local investigation or not is a mere matter of discre- 
tion in which no special appeal will lie of right. 
Graham v. Lopez . . . 1 W. B. 141 

Bykunt Nath Sein v. Pearee Monee Dassee 

1W. B. 196 

Poorno Persad Roy v. Chunder Nath Chat- 
terjee . . . . .1 W. B. 249 

Rajkishen Mookerjee v. Huro Mohun Moo- 
kerjee . . . . .5 W. B. 248 

40. Order as to local inquiry 

— Discretion of judge. It is within the discretion 
of a Judge to order or refuse a local inquiry. When, 
in the exercise of a reasonable discretion, he refuses 
such inquiry, his order should not be interfered with 
unless very strong grounds are shown for the neces- 
sity of the enquiry. Rash Behari Singh v. Saheb 
Boy ... . . 12W.B. 76 

41. Omission to direct local 

investigation — Error in law . It is not an error 
in law in the investigation of a case where the Courts 
below do not direct a local investigation of their own 
motion when they are not asked by the parties 
to do so. Macdonald v. Munar Roy 

B. L. B. Sup. Vol. 358: 3 W. B., Act X, 153 

42. Local inquiry in suit as to 

enhancement of rent — Discretion of Judge to 
order local inquiry in suit to contest notice of enhance- 
ment — Order of Judge. In a suit brought to contest 
a notice of enhancement, a Judge is not bound 
to order a local inquiry, merely because he inci- 
dentally states such an inquiry to be the best 
source from which to obtain reliable evidence upon 
the point of rates. Nor will a special appeal lie on 
the subject of the Judge exercising- a discretion as 
to ordering or not ordering such an inquiry. Hera- 
loll Seal v. Gungadhur Sunnaputty 

W. B. F. B. 19 : 1 Ind. Jur. O. S. 8 : 

1 Hay 229 

Gungadhur Sunnaputty v. Heraloll Seal 

Marsh. 60 

43. — Irregularity in local in- 

quiry — Civil Procedure Code , 1859, s. 180 — Ap- 
pointment of improper officer. Though s. 180, Act 
VIII of 1859, makes it imperative on a Court to 
•employ in the first instance the regular officer of 


\ (g) Mistakes. 

46. : Mistake in account— Review, 

Application for. A mistake of account not being 
an error in law or procedure is not a ground for 
special appeal. The remedy lies in an application 
for review. Ram K anth Roy Crowd fry v. Kai.ee 
Mohun Mookerjee . * 22 W. B. 310 

Prosunno Coomar Dutt v. Chytunno Churn 

Bidyalunkar . . . . 25 W. B. 74 

* 

47, — „ — — — Error in description of 
defendant as a minor — Appeal by guardian 
treated as appeal by minor. The father of a defend- 
ant filed an appeal from the judgment of the first 
Court, describing his son as a minor. It afterwards 
appeared that the defendant was not a minor ; and 
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(i) Parties. 

gg Adding parties — Discretion 

of Court. The exercise of the discretion a Court 
had to add parties tinder s. 73, Act VIII of 1859,. 
could not be interfered with on special appeal unless 
- -* * 1 1 wrong. Gyabam 

Issue Chukder Chuckerbtjtty 


SPECIAL OB SECOND APPEAL— contd, 

6. OTHER ERRORS OF LAW OR PROCE- 
■ ■ DURE — contd. 

(g) Mistakes — conoid. 

the lower Appellate Court refused to pass an order, 
allowing the appeal by the father to stand as an 
appeal by the defendant. Held, that the lower 
Appellate" Court could, in the exercise of its discre- 
tion, allow the appeal to stand as an appeal by tiie 
defendant, but the High Court could not interfere 
with the order in special appeal. Siiama Char, j. 
Ghose v. Tarak Narh Mukhopadhya 

3 B. L. R. Ap. 115 

48. Decree proceeding on mis- 

take* as to applicability of law— Mistake of 
Judge not affecting merits. The Court will not in- 
terfere on special appeal with a decree proceeding 
on a mistake as to the applicability of a law when 

such error does not affect the decision of the case. 

Ktjreem Khan v. Muhfooz. '■ „„ 


it was manifestly unjudicial and 
Seal v . — C::r::: — 2 w E< 158 . 

Poban Mendel Mollah v . Sham Chand Ghose: 

X W. xv, 

. Error in add- 
ing 'party as plaintiff — Civil Procedure Code, 18 u, 
s. 591. In a suit for rent where the defendant 
alleged that a person not on the record had a joint 
interest with the plaintiff in the property m respect 
of which the rent was due, and where the plamtitt 
disputed this and the third person was added by 
the Court as a co -plaintiff : — Held, that this would 
be an error or defect to which objection could be- 
taken in the memorandum of appeal under s. 591 
of Act X of 1877. Googlee Sahoo a Premlall. 
Sahoo . • • . I. L. B. 7 Calc. 148 

55 .. . _ . — TJnappealed order 

—Civil Procedure Code, 18S2, s. 591— Order making 
person respondent. S. 591 of the Code enables 
the Court, when dealing with an appeal from_ a 
decree, to deal with any question which may arise 
as to any error, defect, or irregularity m any 
order affecting the decision of the case, though an 
appeal from such order might have been and has 
not been preferred. Goglee Sahoo v. Premlall 
Sahoo, L L. P. 7 Calc. US, referred to. During 
the pendency of an appeal the plaintiff-respondent 
died, and on the application of the appellant the 
name of H was entered on the record as respondent 
in place of the deceased. Subsequently A applied 
to be substituted as respondent alleging that he, and 
not II, was the legal representative of the plaint- 
iff The Court passed an order making K a joint 
respondent with H. To this H objected but he 
did not appeal from the order. Ultimately the 
| Court dismissed the appeal, and passed a decree 
that the money claimed in the suit was payable 
i to the two respondents. Held , that, on appeal 



60. - - — Objection of non-joinder 

of parties — Error causing wrong decision. The 
objection of non- joinder of parties cannot be made 
a ground of special appeal unless the want of parties 
has caused a wrong decision to be given. He era 
Lall Chowdhey v. Blstoo Lall Chowdhry 

22 W. B. 288 

(j) Remand. 

61. - Order of remand irregular- 

ly made — Error in law — Civil Procedure Code, 
1859 , s. 351. It is an error in law for a lower 
Appellate Court to remand a case except in accord- 
ance with s. 351 of the Civil Procedure Code. A 
special appeal will lie against a decree remanding 
a suit. Nanabhai Narotomdas v. Ramshet 
Govindshet . . . 6 Bom, A. C. 156 

62. - — — Remand of case 

under s. 351, Civil Procedure Code, 1859 — Irre- 
gular procedure. A special appeal does not lie 
merely because the lower Appellate Court remanded 
a case under s. 351 of Act VIII of 1859, instead of 
calling for additional evidence under s. 335, With- 
out proof that the special appellant has been pre- 
judiced. Nowcowree Mundul v. Mookta Ribee 

. 2W. B. 181 

Or instead of framing issues on which the case 
might be tried. JugobundhooHaldar v. Sree- 
narain Mitter . . . . 20 W. R. 188 


06. Error in trial 

of case. In a suit for a pottah, the Deputy Col- 
lector having failed to take the evidence of certain 
witnesses produced by the plaintiff for examination, 
the lower Appellate Court remanded the case with a 
view to the evidence being taken. This was done 
and the ease was re-tried by the Deputy Collector, 
who again dismissed the plaint. On appeal the 
decision was reversed. Held, that the Judge may 
have been so far in error, in that, while remanding 
the case, he did not direct the loiver Court to send 
the case back to him with the additional evidence 
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( i ) Parties — concld. 

will not on special appeal interfere with the discre- 
tion of a Court in refusing to add a party under s. 73> 
Act VIII of 1859, unless it is clear the discretion 
was exercised capriciously, or it appears absolutely 
necessary to add the party. Jagadamba Das! v. 
Karan Chandra Butt 

10 W. R. 108 : @ B. L. B. 526 note 


58. 


Misjoinder of parties — Ir- 


regularity producing error or defect on the merits. 
Where a suit was brought in the Court of the Sub- 
ordinate Judge by joining as parties defendants 
who ought not to have been joined, and if they 
had not been joined the suit would have been 
cognizable by the Munsif Held , that the irregu- 
larity of the course by which the matter of the suit 
was brought before another Court than which would 
otherwise have had cognizance of it was calculated 
to produce error or defect in the decision on the 
merits and therefore a ground of special appeal. 
Gunga Rai v. Sakeena Begum . 5 N. "W" . 72 

59. Death of party — Filing plaint 

in name of dead person — Irregularity. Where a 
plaint was filed in the name of a deceased party 
of whose death the person filing the plaint was 
ignorant, and the heir and representative of the 
deceased was at once put upon the record as plaint- 
iff in his room, the irregularity (if any) was held in 
special appeal to be immaterial and not such as the 
Court would take notice of. Goluck Chunder 
D uTT-y. Court of Wards . . 10 W, E. 127 


(j) Remand — contd. 

But see Ram Kant Pandey v. Gdneshee 
Koonwur . . . . .0 W. R. 47 


Improper re- 


mand under s. 351, Civil Procedure Code , 1859- 
Error in procedure. Where a lower Appellate Court 
instead of keeping a case on its file and either calling 
for further evidence or remitting issues under s. 354 
of Act VIII of 1859, improperly remanded it under 
s. 351, but its decision on the merits was not pre- 
judiced by the error in procedure, the High Court 
refused to interfere in special appeal. Buldeo 
Pershad v. Golab Khan . . 6 N. W. 101 

Ghasi Singh v. Budh Singh . 7 N. W. 198 


64. 


Civil Procedure 


Code, 1859, s. 351. It does not necessarily follow, 
when a lower Appellate Court remands a suit under 
s. 351 of Act VIII of 1859 instead of s. 354, that the 
order of remand is void and reversable in special 
appeal. Where, however, a lower Appellate Court 
directing certain persons to be made parties to the 
suit, erroneously remanded it under s. 351 for the 
trial of a particular issue : — Held, that, if the case 
went back under s. 351, inasmuch as the error, by 
restricting the Court of first instance to that parti- 
cular Issue and thus leaving the finding of the lower 
Appellate Court on other portions of the case final, 
might have produced error in the lower Appellate 
Court’s decision on the merits, the decision should 
be reversed and the lower Appellate Court directed 
to remand the case under s. 354. Gujraj Singh v. 
Bijai Singh . . . 6 N. W. 114 

65. Irregularity in remanding 

ease — Civil Procedure Code, 1859, ss. 352, 354 . 
Where a Judge, instead of remanding a case under 
s. 352 of Act VIII of 1859, when the Munsif had not 
•disposed of the case upon any preliminary point, 
ought to have disposed of it under s. 354, keeping 
the ease on his own file, and ordering the Munsif, 
after taking the necessary evidence and deciding 
any issue fixed by him, to send up his finding with 
the evidence to his Court, and then proceeding to try 
the ease as an appeal : — Held, that the irregularity 
was not one which affected the merits of the case or 
the jurisdiction of the Court, so as to justify inter- 
ference with the Judge’s decision in special appeal. 
Gunga Monee Dossee v. Issur Chunder Shaha 

17 W . B. 465 
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75. Increase of costs 

to defendant . Semble : That an error in the valua- 
tion of the plaintiff’s claim, on account of which 
error the defendant is compelled to pay more costs 
than he would otherwise have to pay, is not in gene- 
ral a ground of special appeal. Nandram Sundarjt 
Naik v. Balaji Vithal . 5 Bom. A. C. 158 


09. . _ - — Admission of 

review on improper grounds . Where a review has 
been granted without proper ground, the High Court 
on special appeal can set aside the order and restore 
the former judgment. Chunber Chuuk Auggro- 
dany v. Loodunram Der. . 25 W. R. 824 

70. — — — — Grant of review 

on improper or insufficient grounds. Where a 
Court has granted a review, the High Court will 
not interfere on appeal, though the grounds for 
granting the review were improper or insufficient. 
Gurumurtti Nayudu v . Parra Hayed it 

.1 Mad, 184 

See Fuzzed Hossein v. Ena yet Ali Khan. 

2 W. B. 208 

predecessor’s 


peal for improper valuation . The Civil Judge dis- 
missed an appeal on the ground that the appellant 
fraudulently presented a stamp insufficient to cover 
the stamp duty properly payable by him on appeal, 
although the appellant offered to supply additional 
stamps to make up the proper amount. On special 
appeal, the proper stamp duty having been paid , the 
High Court held that the course taken by the Civil 
Judge amounted to such a substantial error in the 
investigation of the case as called for tho interference 
of the High Court, and remanded the case for 
investigation on the merits. Ambala Bamasawmy 
Iyengar v. Mahamadally Ravutan 

5 Mad. 380 

77. — - — — — Undervaluation 

of suit — Admissibility of objection on second appeal . 
The defendant in a suit raised the objection that its 
valuation was incorrect, and that if correctly 
valued it would exceed the jurisdiction of the Mun- 
sff’s Court. The objection was overruled, both in 
the Munsif’s Court and in that of the District 


71, — ? * — Be viewing _ ... 

judgment and reversing it on insufficient 
grounds. Where a District Judge, as the lower 
Appellate Court, reviewed his predecessor’s judg- 
ment and reversed his decision, and the High Court 
in special appeal saw no ground on which it could 
rightly disturb the judgment in question, it set aside 
the review and restored the judgment. Parbutty 
Churn Boss v. Protap Chunder Sen 

23 W. B. 275 


SPECIAL OR SECOND APPEAL—conW. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(?) Remand — concld. 

yet, as the error did not interfere with the merits 
of the ease or the jurisdiction of the Court (the 
evidence having been before the Judge in appeal) 
it would not warrant interference with his decision 
in special appeal. Nussurooddeen Hossein 
Chowdhry v. Lall Mahomed Puramanick 

18 W. R. 234 


Improper dealing with re- 


manded ease — lie-hearing and decision of case on 
remand for particular purpose. The Court of Ap- 
peal directed a remand to try the issue on a plea of 
payment. The lower Court determined the whole 
case over again. Held, that it had no power to do 
more than try the issue referred, and that, on this 
ground, its decision might be set aside on special 
appeal. Moltan Allee v. Shew Buksh 

Marsh. 603 

(k) Review. 

88. Order granting review — 

Order admitting review to correct error or omission. 
Where a lower Court with materials before it comes 
to the conclusion that a review which has been ap- 
plied for is necessary to correct an evident error 
or omission or for the ends of justice, and grants 
the application accordingly, the order admitting 
the review is not open to be questioned in special 
appeal. Sahebjan Bibee v. Sufdur Ali 

22 W. R. 288 

But when a review is admitted on no grounds, 
the order is open to question. Koleemooddeen 
Muntjul v. Heerun Mundul . 24 W. R. 188 


SPECIAL OR SECOND APPEAL — contd. 

6. OTHER ERRORS OF LAW OR PROCE 
DURE — contd . 


(k) Review — concld. 


72. 


Order reviewing judgment 

of predecessor — Order on insufficient grounds. 
Though a Judge ought not to admit (merely on the 
facts and without any new evidence being adduced) 
a review of judgment passed by his predecessor, yet 
his doing so is not per se a ground of special appeal. 
Gholam Hossein v. Okhoy Coomar Ghose 

3 W. R. Act X, 169 

73. Omission to correct error 

in decree on review. When the parties neglect 
to get an error of law in a decree of the High Court 
corrected by a review, the High Court will decline 
to correct it when the case comes up before them 
again in a subsequent special appeal. Sakho 
Narain Khandalkar v . Narayan Bhikaji 
Khandalkar . . .6 Bom. A. C. 238 

Akbur Ali v. Mullick Mukhdoom Buksh 

25 W. R. 63 


(l) Valuation of Suit. 


Error in valuation — Error 

not affecting decision or jurisdiction of Court . 
An error of valuation, which does not affect the 
jurisdiction of the Courts in which a suit is tried, 
and does not lead to a defect in the decision on the 
merits, is not sufficient ground for interference in 
special appeal. Kisto Churn Mojoomdar v. 
Dwarkha Nath Biswas . . 10 W. R. 32 



DIGEST OF CASES, 
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SPECIAL* OB SECOND APPEAL — contd. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(m) Witnesses — contd . 

VIII of 1859) to come to a contrary decision, with- 
out insisting on the absentee’s evidence being 
recorded, or giving any reasons for dispensing with 
it. Bukhsoor v. Haruk Chand Sahoo 

1 W. B. 114 

S3. — Omission of witness to 

appear — Auction-purchaser at sale in execution. 
In a case wherein lands were sold in execution, not- 
withstanding intervention, under s. 246, Code of 
Civil Procedure, by a plaintiff who claimed under a 
hibba, which was held by the lower Courts to be 
false, the High Court refused to interfere merely 
because the auction -purchaser had not appeared 
to give evidence. Abdool Huq v. Amber Ali 

8 W. B. 422 

84. Refusal of Munsif to fine 

recusant witness. The refusal of a Munsif to 
inflict a fine upon recusant witnesses is no ground 
for special appeal. Fran Kristo Deo v. Kalee 
Doss Deo . . . . 7¥. E. 460 

85 . Befusal to allow witness 

to be called — Discretion of Court. It is in the 
discretion of a Court of first instance, after the 
plaintiff’s case is closed, to allow him to call further 
witnesses. There is no right of special appeal upon 
the point. Rakhal Doss M undue v. Protap 
Chunder Hazrah . . . 12 W. R. 455 

86. — _ Omission to record evi- 
dence of witnesses. To enable an appellant in 
special appeal to succeed on the ground that the 
depositions of witnesses were not recorded, he 
must show that application was duly made that 
they should not be summoned, or that, being pre- 
sent, application was duly made for their exam- 
ination. Surm Rae v. Ubhman Rae 

2 TT. W. 209 

87. v — Befusal of lower Courts 

to send back commission after its return 
unexecuted. Where a commission to examine a 
witness on behalf of defendant had been returned 
unexecuted, and the defendant’s petition to have it 
sent a second time was refused both by the first 
Court and the lower Appellate Court, the High 
Court in special appeal remanded the case for the 
issue of the commission, holding that the lower 
Appellate Court’s refusal had been based on in- 
sufficient grounds* Jhotee Singh v. Gopal Singh 

23 W. B. 457 

88. — Adjournment for attend- 

ance of witnesses — Civil Procedure Code ( Act 
XIV of 1882), s. 156 — Discretion, exercise of— 
Witnesses, attendance of — Power of High Court on 
second appeal . On the day fixed for the hearing of 
a suit the defendant applied for process against 
certain of his witnesses who had been summoned, 
but who had failed to attend, asking for an adjourn- 
ment to obtain their attendance. This application 
•was refused, and the case was proceeded with. 


6. OTHER ERRORS OF LAW OR PROCE- 
D URE — contd. 

(1) Valuation of Suit — concld. 

•Judge, but was raised again on second appeal. 
Held, that the objection was one that could be 
raised on second appeal. Govinda Menon v. 
Karunaeara Menon (1900) I. L. B 24 Had. 48 


(m) Witnesses. 

78. Befusal to summon plaint- 

iff as witness — Discretion of Court. It is 
within the discretion of a Judge to refuse to sum- 
mon a plaintiff whom defendant desires to have 
before the Court as his witness, and that discretion 
will not be interfered with in special appeal unless 
shown to have been exercised illegally. Indro 
Lochun Ghose v . Grish Chunder Roy Chow- 
DHRY .... . 10 W. R, 134 

79. Order as to party refusing 

to attend — Civil Procedure Code, 1859 , s. 170 — 
Discretion of Court Under s. 170, Act VIII of 
1859, it is discretionary with a Court to pass such 
orders as it thinks proper in regard to a party who 
disobeys its orders to attend, and its directions do 
not form a ground of special appeal. Narain 
Dass v. Maharajah of Burdwan. Narain Doss 
v. Mahtab Chunder . . 10 W. B. 174 

80. ___ Dismissal of suit on refu- 

sal of plaintiff to answer questions — Civil 
Procedure Code, 1859, s. 170. The High Court will 
not interfere on appeal with the decree of the lower 
Court dismissing a plaintiff’s suit (under s. 170, 
Act VIII of 1859), on the ground of his refusing to 
answer a question material to the case when duly 
required to do so. Semble : It might be otherwise 
had plaintiff since decree endeavoured to purge his 
■contempt. Jeshta Ramji Shett v. Awaker 
Mullandeagata Ivunhi . 3 Mad. 299 

81. Improper procedure in 

summoning party as witness — Civil Pro- 
cedure Code, 1859 , s. 170. When a plaintiff was 
summoned as a witness and did not attend, and the 
first Court, instead of enforcing his attendance or 
proceeding to pass a decree against him under 
s. 170, Act VIII of 1859, tried the"" case on the merits 
and gave the plaintiff a modified decree : — Held , 
that the lower Appellate Court, instead of revers- 
ing the decision and dismissing the plaintiff’s 
claim on the ground of non-attendance, should 
have again summoned the plaintiff and then acted 
under s. 170. Ivisto Coomar Chowdhry v. 
Gobind Coomar . . . W. B. 1864, 133 

82. Improper interference on 

appeal with order of lower Court on refu- 
sal of party to attend as witness — Civil Pro- 
cedure Code, 1859, s. 170. The first Court having 
decreed against the special respondent on the 
ground of his refusal to come forward and give 
■evidence after being summoned by the special 
appellant, the lower Appellate Court was not 
authorized by law (with reference to s. 170, Act 
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SPECIAL OB SECOND APPEAL — contd. 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd . 

in) Miscellaneous Cases — contd. 
make such a decree. Boistub Doss Koondoo v- 
Huroo Narain Haldar . 17 W. B. 40 S 

92. Omission to apportion to 

every part of the land its own rent — Suit for 
enhancement of rent. In a suit for enhancement 
the omission of the Ameen or Judge to appropriate 
to every portion of the land whieh varies in quality 
its own rent is no ground of special appeal. Goo- 
roodoss Roy v . Hurronath Roy 

W.B. 1864, 61 

93. Irregularity in exercise of 

jurisdiction — Absence of error in decision. A 
Collector’s decree, which is right on the merits, can- 
not be set aside on appeal, merely because of an. 
irregularity in the exercise of the jurisdiction which, 
he had in the case. Ci-iunder Kant Checker-, 
butty v. Elias . .5 W. B., Act X, 29 

94. Giving relief inconsistent 

with plaint — Plaint wrongly framed * A rever- 
sioner sued to set aside alienations made by an 
heiress in possession, but framed her plaint wrongly,, 
asking for immediate possession, to which she was 
not entitled. The Court declared the alienations 
good only for the life of the alienor and gave a 
decree only for such relief as the plaintiff was 
entitled to. Held, that there was no error or defect 
in the investigation of the case with which the 
Court would interfere in special appeal. Bama 
Soonduree Dossee v. Bama Soonduree Dossee: 

10 W. R. 138 

95. Refusal to examine plaint- 

iffs title on erroneous ground — Civil Proce- 
dure Code, 1859, s . 372 — Defect in laio in procedure. 
Where the Courts below have avowedly abstained 
from examining into a plaintiff’s claim of title to 
land the subject of the suit, on the ground that 
the plaintiff was a party to the deed under which 
the defendant claimed, when in fact the deed 
showed he was no party to it, this constitutes a- 
defect cc in the procedure and investigation of the 
case producing error in the decision of the case upon 
the merits ” within Act VIII of 1859, s. 372, and 
a special appeal will lie. Abdooz Salam v. Im- 
raloonissa Bebee . Marsh. 6 : 1 Hay 28 

96. _ — _ Failure to obtain certifi- 
cate of administration after adjournment 
of ease for that purpose — Dismissal of case — 
Debt due to deceased -person — Suit by legal repre- 
sentative — Act XXV II of. 1360. The plaintiffs in 
this suit sued the defendants on a bond, claiming as 
the heirs of the deceased obligee. The defendants 
denied that the plaintiffs were the heirs of the de- 
ceased obligee, and contended that they should 
have obtained a certificate under Act XXVII of 
1860 before suing. There being good reason to 
doubt the validity of the title of the plaintiffs, the 
lower Appellate Court postponed the decision of the 
case for a certain time in order to give the plaint- 
iffs an opportunity of obtaining such certificate* 


SPECIAL OB SECOND APPEAL— contd, 

6. OTHER ERRORS OF LAW OR PROCE- 
DURE — contd. 

(m) Witnesses— conoid. 

The plaintiff’s evidence was recorded and that of 
one of the defendants ; the defendants being unable 
to produce further evidence, the Court recorded 
that the case was closed, and that judgment would 
be delivered on the following day, the 31st Decem- 
ber. On the day following the defendants pro- 
duced certain witnesses and asked that they might 
be examined. This application was rejected, and 
judgment was subsequently delivered in favour of 
the plaintiffs. Held per Petheram, C.J . — That 
the omission to examine the defendant’s witnesses 
on the 31st December was a substantial error in 
procedure, and that the Munsif had therefore exer- 
cised his discretion wrongfully. Per Ghose, J . — 
That although there was some doubt whether the 
Court on second appeal could interfere in a point 
of discretion, yet this doubt was not strong enough 
to justify an expression of opinion contrary to that 
arrived at by the Chief Justice. Moni Lal Ban- 
DOPADHYA V. KhIRODA DASI 

I. L. B. 20 Calc. 740 

See Taylor v. Sarat Chunder Roy Chowdhry 

I. Jj. B. 20 Calc. 745 note 


(n) Miscellaneous Cases. 

89. Pinal order in regular 

appeal — Civil Procedure Code. f 1859, ss . 342, 372 — 
Question of fad — Exercise of discretion — Error in 
law. The term 44 decisions passed in regular 
appeal ” in s. 372, Act VIII of 1859, might embrace 
orders rejecting or dismissing an appeal, although 
such orders were passed before an appeal was 
heard on the merits, and might not necessitate the 
preparation of a decree. Gopal Khunbee Rao 
v. Deokee Nundun . . . 6 1ST. W. 173 

90. Appeal dismissed on de : 

fault of appearance — Ref usal of postponement. 
Where an appellant is refused postponement and 
his appeal is dismissed in his absence, the case musi 
be looked upon as one of default, even though the 
Judge looked into the facts and found the appeal 
was not to be upheld. The appellant in such a 
case might apply for a re-hearing or for a review of 
judgment, but is not entitled to a special appeal. 
Buldeo Misser v . Ahmed Hossein 

15 W. B. 143 

91 Befusal to give decree on 

terms — Discretion of Court. Though it would 
have been more satisfactory if the lower Appellate 
Court, instead of declining to give plaintiffs a 
decree for possession of certain mortgaged lands on 
the ground that the sum tendered by them was in- 
sufficient to liquidate the mortgage-debt, had made 
a decree in favour of plaintiffs, contingent upon 
their paying such sum as should be found due, yet 
the plaintiffs had no strict right to such a decree, 
and it cannot be said that the lower Appellate 
Court had committed an error in law in refusing to ' 


llilf! 
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SPECIAXi OB SECCXND APPEA Is-contd. 

6. OTHER ERRORS OP LAW OR PROCE- 
DURE — condd . 


7. PROCEDURE IN SPECIAL APmXL—contd. 

On due cause being shown for delay. Flowest 
v. Kootub Hossein 

Agra F. B. 100 : Ed, 1874, 75 

3. Recording findings unne- 

cessary for disposal of ease— Appellate Court 
— Judgment — Findings unnecessary for disposal of 
case — Appeal by successful party — Civil Procedure 
Code , 1882, s. 203. When a suit has been dis- 
missed on the merits in the Court of first instance* 
and that decision is upheld by the District Judge 
on appeal, merely on the ground of non-joinder* 
the District Judge should not record any findings 
in the appellant’s favour on the merits of the case ; 
and, if he does so, such findings will, on second 
appeal to the High Court, be expunged from the 
record. Nanda Lal Rai v. Bonomali Lahiri 

I. Is. R. 11 Calc. 544 

4. Objections by respondent 

— Civil Procedure Code, 1839 , 348 (1882, s. 361). 
S. 348, Act VIII of 1859, was as applicable to 
special as to regular appeals. Narayan Ayyar v. 
Lakshmi Ammal . . . .3 Mad. 216 

5. Might of re- 

spondent to urge objections under s. 348, Civil Proce- 
dure Code , 1839. In a special appeal, as well as in 
a regular appeal, it is competent for the respondent 
to show that points decided against him ought 
to have been decided in his favour. In an appeal 
in a suit for enhancement of rent, where the tenant 
is appellant and seeks to reduce the amount, the 
respondents may show, on other points of law, 
that it ought to have been enhanced beyond that 
which the decree gave him. Hills v. Isiiore 
Ghose . . . . . Marsh. 151 

s.c. Isiiore Ghose v. Hills . W\ R. F. B. 48- 
1 Ind. Jur. O. S. 25 : 1 Hay 350 

( Contra ) Maktjdu Ravtjllan v. Mastan Sahib 

1 Mad. 102 

6. Changing issues on special 

appeal. A party was not allowed on special appeal 
to go behind the issues by which he was content 
to abide in the lower Court. Ahmed Mundul v. 
S ON AO OLL AH . . . 8 W. R, 5 

7. Direction of trial of issue 

— Right of respondent to take objection — Civil Pro- 
cedure Code , 1839, s, 372, and Act XXIII of 1861 9 
s. 25. Where an issue has been directed, and the 
finding and evidence returned, a special appellant 
cannot take an objection going to the merits which, 
otherwise would not properly be open upon special 
appeal. S. 25 of Act XXIII of 1861 gives no rights 
inconsistent with s. 372 of Act VIII of 1859. Nm- 
AYATATCHI V. VSNKATACHALAM MtJDALI 

1 Mad. 250* 

8. Omission to determine 

material issue — Civil Procedure Code, 1877 , 
s, 565 , applicability of. Where a Court of first 
appeal omits to determine a material issue of fact, 
the High Court as a Court of second appeal is not 
competent, under s. 565 of the Civil Procedure 


(n) Miscellaneous Cases — condd . 

The plaintiffs failing to avail themselves of this 
opportunity, the lower Appellate Court dis- 
missed the case. The High Court on second appeal 
refused to disturb the lower Appellate Court’s 
decision. Batasi v. Mahesh I- Xi. R. 5 All. 555 

97. — Error. An erro- 

neous view of evidence involves an error of law. 
Is war Chunder Santra v. Satish Chunder Giri 
(1902) 

I. h. R. 30 Calc. 207 : s.e. 7 C. W. 3N. 128 

98. « Substantial error or de- 

fect of procedure ,s — Grounds of appeal — Rever- 
sal by High Court on second appeal of Lower Ap- 
pellate Court's decision — Civil Procedure Code 
(Act XIV of 1882), ss. 584, 585 — Suit to set aside 
adoption — Question whether adoption was real and 
binding. In a suit in which the plaintiff prayed 
that it might be declared that the defendant was 
not her properly and legally adopted son, that the 
ceremony of adoption did not take place, and 
that, if it did, it was ineffectual and invalid owing 
to misrepresentation, coercion and fraud, the first 
Court found that there was a real adoption binding 
on the plaintiff. ' The Lower Appellate Court found 
that, though an adoption had taken place, it was 
not, and, was not intended to be a real adoption, 
but was a sham transaction entered into by collu- 
sion for the purpose of deceiving the Government, a 
case which was not set up by the parties, nor 
warranted by the evidence. Held (affirming the 
decision of the High Court), that such a disposal 
of the suit was a^“ substantial error or defect of 
procedure ” within the meaning of s. 584 of the 
Civil Procedure Code (Act XIV of 1882), and that 
the High Court therefore had jurisdiction to set 
aside the finding on second appeal. Annangaman - 
jari Chowdhrani v. Tripura Soondari Chowdhrani, 
L. R. 14 I. A. 101, and Durga Chowdhrani v. 
Jetvahir Singh Chowdhri, L. R. 17 I. A. 122, referred 
to. Shivabasava v . Sangappa (1905) 


7. PROCEDURE IN SPECIAL APPEAL. 

1. Filing memorandum of 

appeal — Copy of decree — Civil Procedure Code , 
1877, ss. 541 and 587. The Code of Civil Proce- 
dure, Act X of 1877, does not require the appellant 
in second appeal to file a copy of the decree of the 
Original Court- with the memorandum of appeal 
Pirathi Singh v. Vencatramanayyan 

I. X*. R. 4 Mad. 418 

2. Extension of time for pre- 

sentation of appeal — Potver of High Court. The 
High Court has the power of extending the time for 
the presentation of an application for the admis- 
sion of a special appeal (Trevor, J., dissentiente ), 
Kashinauth Roy v . Mynooddeen Chowdhry 

W. R, F, B. 148 
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SPECIAL OB SECOND APPEAL— contd. 

7. PROCEDURE IN SPECIAL APPEAL— cow^. 
Code, to determine such issue itself, but should 
refer it for determination to the Court of first appeal. 
.Sheo Ratan v, Lappu Knar . I, L, R. 5 All. 14 

9. Payment of stamp duty 

where not tendered in Court below. Where 
an appellant has not tendered the stamp duty and 
penalty on a document which the Courts below 
have held to be insufficiently stamped, the High 
Court will not allow him to do so in special appeal. 
Ram Krishna Gopal v. Vithtt Shivaji 

10 Bom. 441 

10. Ground taken for first time 

on appeal — Ground arising out of facts alleged and 
admitted. In special appeal a new ground may be 
taken if it manifestly arises out of the facts alleged 
and admitted, whether pressed' or not before the 
lower Appellate Court. Kalimohan Chattebjee 
v. Kali Kristo Roy Chowdhry 

2 B. L. R. Ap. 39 : 11 W. B. 183 

11. Plea taken for first time 

•on appeal — Facts stated in plaint necessary to 
support it A plea may be taken in special appeal 
though not set out in the plaint, if the plaint did 
set out all the facts necessary to support the plea, 
and there was no omission calculated to mislead 
the Court. Jndoonath Mttllick v. Kalee Kristo 
Tagore 22 W, B. 73 

12. Objection taken for first 

time in special appeal. Where in a suit under 
the Madras Local Boards Act in the Courts of first 
instance and first appeal no objection was taken to 
the frame of the suit with reference to the provi- 
sions of s. 27 : — Held, that the defendants should 
not he permitted on second appeal to raise such 
objection to the frame of the suit. President, 
Talekh Board, Sivaganga v. Narayanan 

I. L. B. 16 Mad. 317 

13. Objection taken for first 

time on appeal — Necessity of notice to quit— 
Objection as to want of parties — Practice — Suit for 
specific performance. An objection as to the neces- 
sity of notice to quit is one which may be taken in 
.second appeal. An objection that certain of the 
•defendants should not have been made parties to a 
suit for specific performance, because they were not 
parties to the agreement, cannot be taken for the 
first time in second appeal, as it only involves a 
question of practice. Dodhu v. Madhavrao 
Narayan Gadre . I. L. R. 18 Bom. 110 

14. — — — — Where an objec- 

tion was taken in the first Court that a notice to 
quit ought to have been served through the Court, 
and on second appeal the objection was based on 
-the ground that it should have been served by pro- 
clamation and beat of drum under rule 3 framed by 
the Local Government under the provisions of the 
BengJ 1 Tcnan< y Act, it was held that the objection 
so taken could not be entertained in second appeal. 
Lore Nath Gope A Petambab Ghose 

3 C. W. IN* 215 


SPECIAL OB SECOND APPEAL— contd. 

7. PROCEDURE IN SPECIAL APPEAL— contd. 

15. -New point raised in second 

appeal — Question of law. The High Court will 
allow, on second appeal, a new point to be raised 
for the first time, provided it is purely a question of 
law arising on the findings of the Courts below, and 
not affected by any facts outside those findings. 
Nagesh v. Gururao . I. L. B. 17 Bom. 303 

16. Point of law raised for first 

time in second appeal. In a suit by a mortgagee 
for possession of the mortgaged land, the mother of 
the deceased owner claimed to remain in possession 
of it in virtue of her right to maintenance. At the 
hearing of the second appeal, a claim w T as made on 
her behalf not merely to maintenance, but to a 
share in the property as mother of the last owner. 
The point had not been taken in the lower Courts, 
nor was it one of the grounds of appeal. Held, that 
it could not be taken for the first time in second 
appeal. It set up a new right differing in kind 
from that asserted throughout the trial, and not 
differing merely in degree, as was the case in 
Nagesh v. Gururao , I. L. R. 17 Bom. 303 . Racha* 
wa v. Shivayogapa . I. L. B. 18 Bom. 679 

17. — New point — Discretion of 

Court. On second appeal the appellant should not 
be allowed to raise an entirely new point if it is one 
for the right determination of which it is necessary 
to go into evidence which has not been produced in 
the lower Courts, or unless it is a pure point of law 
going to the question of the jurisdiction of the 
lower Courts and capable of being determined with- 
out the consideration of any evidence other than 
that on the record, and even if it falls within the 
above exception, it is purely discretionary with 
the Court whether to consider it or not. Fakir 
Grand Attdhikari v. Anunda Chunder Bhutta- 
charji . . . I. L. B. 14 Calc. 580 

18 . Objection that mesne pro- 

fits ought to have been settled in execution 
and that no suit lies — Suit for recovery of 
mesne profits from person who has taken possession 
under a decree which is subsequently reversed on 
appeal — Jurisdiction— Civil Procedure Code (Act 
XIV of 1882), s. 244. A landlord sued his tenant 
for arrears of rent, and obtained a decree for a 
certain amount and a declaration that, if the amount 
were not paid within fifteen days, the tenant should 
be ejected under s. 52, Act VIII of 1869. The 
amount was not paid, and the landlord executed 
the decree and obtained possession. The tenant 
appealed and succeeded in getting the decree set 
aside, and the amount found due from him for 
arrears by the first Court was reduced, and a decree 

| made directing that, if the reduced amount were 
not paid within fifteen days, he should be ejected. 
He paid the amount found due by the Appellate 
Court within the fifteen days and recovered posses- 
sion of his holding. He then brought a suit in the 
Munsifs Court to recover mesne profits from his 
landlord for the time he was in possession after the 
execution of the first Court’s decree. It was con- 
tended on second appeal that the suit would not 
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SPECIAL OK SECOND APPEAL— contd. 

7. PKOCEDUKE IN SPECIAL APPEAL contd. 
lie, as the matter might and should l* a J e 
determined in the execution department mi 
s. 244 of the Civil Procedure Code. Held, that, as 
the suit was instituted in the Munsif s Court, and 

the Munsif, under the circumstances of the ease 

was the officer who, in the first instance, would 
have had to determine the matter m the e “°^ 10n £ 
department, there was at most only ° 

procedure and no exercise of jurisdiction hy the 
Munsif, which he did not possess, and that, upon 
the authority of the decision in Purmessuree Pershad 
Js drain Singh v. Jankee kooer, 19 W. B* 90, this 
could not be made a ground of objection on appea . 
Held , also, that the point being one that was “°t 
raised in the pleadings or before eltl i el of , * e ‘?' V “ 
Ton rtq and bein" a point which went exclusively to 
^ uAschctten ol the Court, it could not be raised 
on second appeal. Aztzunni^HossE^A^ 

-ro Objection to parties— Non- 

joinder of parties. Held, by Muthusami Ayyae, 
Seihm, JJ- (Kernan, J., dissenting , that 
the objection as to non-joinder of .parties^ is not 
essential, but merely formal, and weight should not 
be attached to it when it is first taken on second 
appeal. Moidik Kpyti * Mad> 822 


2 n . Question of limitation. 

Where the question of limitation was raised for the 
first time in second appeal:— JffeZd, that 
be decided in favour of the plamteff. Shnm • 

Don Nag ay a . . L L. E. U Kom.ii* 

— , Plea raised at 

the hearing which was not taken in the memorandum 
o aZeal-Practice. A plea that the memoran- 
dum^ of appeal in the lower Appellate Court was 
Sufficiently stamped, and that such deficiency was 
not made good within the period of limitation, is 
not- a plea which can be raised at the hearing 
second appeal, when it has not been taken m the 

memorandum of appeal. All ^80 

„ Dipa Upadhia . I- hi. B. Id Ail. ooo 
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2$. — — Argument on point not 

before raised — Civil Procedure Code , 1859, s. o74. 
The Hi^li Court ought not, under s. 374, Act Vili 
of 1859* to allow a x>oint of law to he argued m 
special appeal when it was not distinctly raised m 
the first Court, nor alluded to in the lower Appellate 
Court. Lalla Jowai-iir Lall Paxdey v. Court 
of Wards . . • • 17 w . B. JUk 

24. — Objection on appeal not 

raised before remand — Question of law. The 
Hi°h Court is bound to notice an argument on a 
noffit of law raised in special appeal, even though 
it was not raised before the Court on a previous 
occasion, when it passed an order of remand. 
Darimba Debia v. Nilmonee Singh Deo^. ^ lg0 

25. Setting up new ease— Picas 

and objections raised for first time in special appeal. 
Parties are not entitled in special appeal to set up 
a new case, involving an argument entirely diSeient 
from that raised in the Courts below, and a state of 
facts entirely inconsistent with their statements 
there. Bhnsee Lall v. Aoladh r 553 . 

20 __ — - Baising new issue 

—Changing original allegations. A party cannot 
be permitted to change m special _ appeal the 
allegations on which he went to trial m the Comte 
below, and to raise altogether a new issue. Shir 

Das Naraya* W. K. 10 

Changing ground 

of action. A plaintiff suing for redemption, on the 
ground of holding in right of dower, cannot m 
special appeal|claim to redeein on the grounds 
being heir to the mortgagor. 
lookissa - . • * w * 


Me' ss 541, 542, 584, 585, 587—. Plea of Imitation 
as to first Appellate Court taken orally on second 
a Jeal An Appellant in a second appeal raised 
Sv at the hearing a plea not taken m his memo- 
randum of appeal to the effect that the respondents 
anneal to the lower Court (where they had been 
appellants) had been barred by limitation when ■ j* 
uas presented. Held, that, even though the plea 
proposed to be raised was one involving a -question 
of Citation, the appellant was not entitled as of 
°J£l & in^upport of it without tbe leave 
nf the Court granted under s. 542 of the bocle oi 
CWl Procedure ; and that the Court was not itself 
bmmd to consider that plea, and under the circum- 
stances did not think it necessary to enter into it. 
RamKishen VpadUav. Dip® • 

All. 580, approved. Ahjiad am ^1.123 


Civil Procedure 


.OOJXJLSSA. . 

28 — — Changing ground 

of action. A claim as heir to a widow cannot be 
heard on special appeal when the plaintiff did not 
sue on that ground in the Court below. Krxba- 
Ztu WooLar * Saroba Chowbhra,*^ 2gg 

— Changing ground' 

• «• . a n_. 


oq . — • v-- 

ni action. When a plaintiff has ineffectually sued 
for a declaration that certain property was his own 
self-acquired property, he cannot in special appea 
ask for a declaration of his title to a no ety f ot the 
property as a member of a jomt Hindu f am j. 
Dhpn Kristo Eoy v. Hpro Chbnbbr 187 

„„ — Claim through 

widow in right of dower— Allegation of right by in- 
hvZnce. The defendants in the Court below un- 
successfully claimed to retain possession of some 
W under a kobala from a Mahomedan widow, 
who was alleged by them to have been absolutely 
entitled thereto under her right of dower. Held, 
that the defendants could not, in special appeal 
set- up for the first time that the widow was entitled- 



DIGEST OF CASES, 


( 12001 ) 


SPECIAL OH SECOND APPEAL — contfr 


7. PROCEDURE IN SPECIAL APPEAL — contd. 

to a share by inheritance, if not as denmohur, no 
ease of that kind having been made in the Courts 
below, and no inquiry asked for into the state of 
the family, or whether any and what share came to 
the widow, Ambika Charan Butt v. Nadir 
Hossein . . . , 2 B, L, E, A. C. 258 

s.c. Umbika Churn Dutt v. Nadir Hossein 

11 W. R. 133 

'31. Rules for special appeal— 

Sufficiency of evidence on the record , question as to. 
A case which is tried in special appeal is subject to 
all rules provided for regular appeals so far as the 
same may be applicable. The question whether 
•evidence on the record is legally or reasonably suffi- 
cient to support the findings of the lower Appellate 
Court may be dealt in special appeal without a 
remand or re-hearing, Joy Ram Roy v. Omrao 
Roy . . . . ,12 W. R. 431 

32. Omission after favourable 

finding of law to appeal against adverse 
finding of fact in lower Court — Power of High 
Court reversing judgment on law to decide on fact 
without remand. The Court of first instance found 
against the defendant on a matter of fact, but 
decreed in his favour on a point of law.; and on 
appeal by the plaintiff the defendant omitted to 
file a memorandum of objections to the adverse 
finding of fact of the Court of first instance. The 
Appellate Court, without going into the question, of 
fact, confirmed the decree of the Court of first 
instance on the point of law. Held, that the High 
Court, in special appeal, could under these circum- 
stances give judgment in favour of the plaintiff 
without a remand. Watgankar v. Wadekar 

5 Bom. A. C. 194 

33. — — Power of High Court to 

draw inference of fact from evidence. The 
High Court is not at liberty in a special appeal to 
draw any inference of fact from the evidence in the 
ease. Dwarkadas Lalubhai v. Adam Ali Sultan 
Ali ..... 3 Bom. A. C. 1 

34. — Mode of obtaining record 

of facts where ground of appeal is miscon- 
duct of Judge in not hearing a pleader. 
The Court on special appeal is bound to take the 
facts from the Judge’s statement. Where, there- 
fore, a party desires or intends to make the miscon- 
duct of a Judge a ground of appeal to the High 
Court, he ought always to draw the Judge’s atten- 
tion to that matter, either by presenting a petition 
or otherwise, so that a proper record may be at 
once made of the facts which he desires to estab- ; 
lish in appeal. Ram Koomar Kyburto Pass v. i 
Sonatun Bass Eoramanich . 3 C. L. R. 23 

35. : — Appeal to Chief Court, 

Punjab — Civil Procedure Code , 1882, s. 584 — 
Questions of fact. An appeal from an Appellate 
Court to the Chief Court of the Punjab is not 
limited, as such appeals are under the Civil Proce- 
dure Code, 1882, s. 5S4 ; but evidence may be dealt 
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the Judge for ' a 'clear . finding on ■ that' . 'question. 
Ram Pershad Sookttl v. Rajuxdar Saho y_ . ^ ^ 


( 12003 ) 


™ ' . 0 w. R. 262 

' • ■ 45 < — . — - — — — — r — — Civil Procedure 

Code' IS 82, ss. 565 , 566 — Determination of case by 
High Court. In a suit for pre-emption, based on 
the wajib-ul-urz of a villags, the Court of first in- 
stance dismissed the claim on the ground that no 
right of pre-emption had been proved to exist in 
the village* The lower Appsllate Court, dissenting 
from this opinion, reversed the first Court’s decree, 
and remanded the case under s. 562 of the Civil 
Procedure Code for a decision on the remaining 
question of fact, viz., the amount of the consider- 
ation for the sale. On appeal from the order of 
remand, the High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with 


but added that the Judge was m error m remand- 
in^ the case under s. 562 of the Code ; that his order 
must so far be set aside ; and that he should pro- 
ceed under s. 565 or s. 566 as might he applicable. 
The Judge, on receipt of this order, replaced the 
case on his file, remitted an issue to the Court of 
first instance, under s. 566, as to the amount of 
consideration, and, accepting the first Court s find- 
ing upon that issue, decreed the plaintiffs claim. 
In second appeal by the defendants the High Court 
was of opinion that the Judge had disposed of the 
case upon a condition of things which the plaintiffs 
had never asserted, inasmuch as he had treated the 
right of pre-emption which was in issue as one 
arising from custom, and not, as alleged by the 
plaintiffs, as arising from a contract between the 
ancestors of the parties. All the evidence neces- 
sary to the determination of the case was on the 
record Held * per Petheram, CJ-, and Oldfield 
and T yrbeix, JJ., that the High Court was com- 
petent, in second appeal from the Judge s decree, to 
look into the evidence already on the record for 
the purpose of finding whether a right of pre- 
emption existed in fact in the village, if the evi- 
dence for answering this question was already on 
the record and that, in such a case, the question 
need not be referred to the Court of firs * appeal. 
Bed Kishen v. Jasoda Kuar, L L. H t All. /o o t 
deferred to. Per Straight and Brodeurst, JJ ., 
(contra) Bal Kishen v. Jasoda Kuar D* M- ( 

% 765 Jo rredto. ******£%% «, 1L 172 

a« _______ Second appe&l Trom or&ei* 

of remand— Civil Procedure Code, s. 562—Bffecl 
of findings of facts and findings of law. Un an 
appeal from an order of remand under s. o 6 - ox the 
Code of Civil Procedure, the High Court is bound 
to accept the findings of fact of the Court which 
made the remand, that Court being a Court of first 
anneal provided that there is evidence to support 
I ’but where the High Court has decided a 

^ low in anneal from an order under 


Civil Procedure Code, 1882, s. 32. Where ai 
adding a defendant under s. 32 of the Code c 
Procedure was not appealed against and no 
tion was taken thereto m the memoiand 
appeal from the decree in the suit m whmh 

aa _ , Power of High- Coi 

deal with evidence —Necessity for r& 
Evidence of existence of legal necessity. I: 
Peacock, C.J., that the High Court has the 
- «™m,V before remanding a case, 
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Where a suit was remanded for assessment of 
mesne profits on the principle laid down m a certain 
case, if the plaintifl was himself found to hai .t 'culti- 
vated the lands, and the first Court, finding . 
to be the fact, assessed the mesne profits on the 
principle laid down in that ease, but the Jud„e 
reversed the decision on 

as to mesne profits, tlie p.xgn r 

appeal held, that the special ^“f^’to^have 
satisfied with the order of remand, 0 U g ht J° 
armlied for a review, and, not having done so, 

Z not entitled to ash the Court to go behind the 
order and consider whether it was wrong with 
reference to the latter case. Nuksi^oh Roy^ 
Andersok . 

to Ramkuvakbai * DAM0nHAn o NAB3H^AM. e 

„„ Obieotion to previous order 

Tilak Raj Sihgh * Chakaedhau Sraon ^ ^ 
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50. — Limitation Act 

(XV of 1877), s. 5, Sch. I. The High Court, sitting 
on second appeal, has power to look into the grounds 
which a Judge has given for admitting an appeal 
after the lapse of the period allowed by the Limit- 
ation Act. Mowri Bewa v. Surendra Nath Boy, 
2 B. L. R . A. G. 184, followed. Chunder Doss v. 
Boshoon Lall SooKtm 

I. Ii. R. 8 Calc. 251 : 11 C, L. R. 177 

51. — Power of High Court to 

vary order for execution — Giving relief not 
asked for. The High Court in second appeal should 
not vary the order for execution which had been 
passed in such a way as to give the decree-holder 
relief for which he did not ask. Protap Chunder 
Doss v. Peary Chowdhrain 

I. L. R. 8 Calc. 174 : 9 C. L. R. 458 

52. - — ~ — — - Decrees made without 
j urisdietion— cognizable by Small Gmse 
Court — Order sending case on terms to Small Cause 


SPECIAL OR SECOHD APPEAL — contd. 

7. PROCEDURE IN SPECIAL APPEAL — contd. 

s. 562 of the Code, that decision of the question o^ 
law will be final for all purposes in the suit and in 
any appeal which 'may subsequently he made to 
the High Court. Deo Kishen v. Bansi, L L. B . 8 
All. 172, referred to. Gauri Shankar v. Karima 
Bibi . . . . I. L. R. 15 All. 413 

47. — — Appeal from order of an 

Appellate Court — Civil Procedure Code, 1882, 
ss. 562, 588 — Findings of fact of the Court below. 
In an appeal from an order of an Appellate Court 
the High Court is bound to accept, as in a second 
appeal from a decree, the findings of fact arrived 
at by the lower Appellate Court. Cauri Shanker v. 
Karima Bibi , I. L. B. 15 All. 413, approved. Tika 
Ram v. Shama Charan . I. L. R. 20 All. 42 

48. Determination of issues of 

fact by High Court — Civil Procedure Code, 
ss. 565, 566, 587. Held, by the Fuli Bench, that 
s. 5S7 of the Civil Procedure Code does not make 
ss. 565 and 566 applicable to second appeals, so as 
to enable the High Court, in cases where the lower 
Appellate Court has omitted to frame or try any 
issue or to determine any essential question of fact, 
to itself determine the same upon the evidence on 
the record, but the High Court in such cases must 
remit issues for trial to the lower Appellate Court. 
Balkishen v. Jasoda Kuar, I. L. B. 7 All. 765, and 
Deokishen v. Bansi, 1. L. R. 8 All. 172, overruled 
on this point. Gikdhari Lal v. Crawford 

I. L. R. 9 All. 147 


look into ground for admitting appeal after 
time . It is competent to the High Court in special 
appeal to look into the grounds which a Judge has 
given for admitting an appeal after the lapse of the 
prescribed time. On appeal to the High Court 
against the decree of a subordinate Court, every- 
thing which preceded that decree as an act of Court 
is open to revision. Mowri Bewa v. Surendra 
Nath Roy 2 R. L. R. A. C. 184 : 10 W. R. 178 
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Court. Where the decisions of the lower Courts- 
were found, in special appeal, to have been without 
jurisdiction, and the suit to be cognizable by the 
Small Cause Court, the High Court made an order 
sending the plaint to the Small Cause Court for 
trial, upon the appellant (plaintiff) paying within 
three months all the costs of the litigation. Dhun 
Monee Chowdhrain v. Wooma Churn Roy 

23 W. R. 445 


Objections under s. 567 


raised for the first time in second appeal 
by plaintiffs — Practice — Remand by loiver Appel- 
late Court under Civil Procedure Code, s. 556. Ob- 
jections which might have been, but were not,, 
made under s. 567 of the Civil Procedure Code in a 
lower Appellate Court to the findings on remand of 
the Court of first instance, cannot be raised for 
first time as grounds of second appeal from the 
lower Appellate Court’s decree. Muhammad 
Abdul Hu v. Sheo Bishal RaI 

I. L. R. 10 AIL 28 


Piling one appeal from 


four separate decrees — Amendment of appeal . 
In execution of a decree in a District Munsif } s 
Court, certain property having been sold, a balance, 
after satisfying the decree, remained in favour of 
the judgment-debtor X. After the date of sale, 
but before the whole of the purchase-money had 
been paid into Court, X applied to the Court by 
petition, praying that the amount due to him 
might be paid to A, to whom, he alleged, he had 
assigned it. Before any order was made on this 
petition, B, C, D, and E, in execution of separate* 
decrees against X, attached the sum in Court. 
The District Munsif ordered that B, C, D, and E 
should be paid before A. A brought a suit against 
B. C , D, and E in another District Munsif’ s Court 
for a declaration that he was entitled to the money 
and to set aside the said order. The Munsif set 
aside the order and declared the plaintiff to be 
entitled to the amount. B, C, D, and E severally 
appealed against this decree, and the District Court 
passed a decree in each appeal, dismissing A\s suit. 
A presented one second appeal, making B, C, D, 
and E parties thereto, against the four decrees of 
the District Court. Held, that A was bound to file 
a separate appeal against each of the decrees 
passed by the District Court ; he was, however, 
allowed by the Court to amend his second appeal 
and file three more second appeals. Chathu v. 
Kunshamed . . I. L. R. 11 Mad. 280 

55. Change of pleading in 

appeal — Practice. The plaintiff, alleging himself 
to be joint in estate with A , his granduncle, sued to 
set aside an absolute gift of the house in suit made 
by A in favour of his wife, as also the subsequent 
sale of the house by the wife to the defendant. 
The lower Appellate Court, finding that A was 
separate in estate from plaintiff and the sole and 
exclusive owner of the house, held the gift to the 
wife and the sale by her to Sefendant valid and 
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dismissed the suit. On second appeal the plaintiff 
contended that he was the heir of the donee, and 
that tinder the deed of gift she had no power to 
alienate. Held , that, the case put forward in second 
appeal being totally different from that which was 
originally put forward and tried, the appeal should 
be dismissed. Kanhia v. Mahin Lal 

I. L. B. 10 All. 495 

56. Omission to examine wit- 

nesses — Second appeal, objection on, on the ground 
of such omission . A Subordinate Judge, after 
examining some only of the plaintiffs’ witnesses, 
was of opinion that there was no necessity for 
further evidence, and passed a decree for the 
plaintiffs. Ten witnesses whom the plaintiffs had 
summoned were not examined. The defendant 
appealed to the District Judge. At the hearing of 
the appeal the plaintiffs did not inform the Judge 
that some of their witnesses had not been examined, 
nor did he become otherwise aware of the fact. He 
reversed the lower Court’s decree, being of opinion, 
on appeal, that the plaintiffs’ evidence had not 
proved their case. The plaintiffs appealed to the 
High Court, and contended that the decree of the 
lower Appellate Court should he set aside, in order 
that the excluded evidence might be taken. Held, 
that there w T as no sufficient reason, on second 
appeal, to set aside the decree. The plaintiffs 
ought to have brought the facts to the notice of the 
lower Appellate Court, and, not having done so, 
they could not on second appeal take the objection 
in order to have a chance of a second ferial. Gulam 
v. Badrddin . . I. L. R. 18 Rom. 886 

57. Defective judgment of 

Appellate Court, reversing Munsiffs deci- 
sion on credibility of witnesses — Practice, 
— Procedure — Judgment, form of. Case in which 
the High Court on special appeal, being of opinion 
that the judgment of the District Judge reversing 
that of the Munsif on the credibility of the witnesses 
did not fulfil the conditions that a judgment revers- 
ing such a decision ought to fulfil, brought up the 
case before itself and heard it as a regular appeal. 
PuRMESHUB ChOWDHRY V. BbTJOLALL CHOWDHRY 

I.L.R. 17 Calc. 256 

58. Objection to suit on 

ground of want of certificate — Suit under 
j Dehkan Agriculturists' Pelief Act. An objection to 
a suit under the Dekkan Agriculturists’ Relief Act 
on the ground that a proper certificate had not been 
obtained could, it was held, be taken for the first 
time in second appeal, as it was an objection affect- 
ing the jurisdiction of the Courts below. Nyam- 

TTJLA V. NANA VALAD FaEIDSHA 

I. L. R. 13 Rom. 424 
: V g 9 # ;^ in nature of suit 

on second appeal — Failure of proof of case as first 
stated in pleadings. Plaintiffs, being members of a 
joint Hindu family, alleging division and a sale to 
them by other members of their share in the family 
property more than 12 years before suit, sued to 

VOL. V. S|| 
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eject a more recent purchaser. The plaintiffs 
failed to prove division as alleged. One of the 
members of the family who was in possession of the 
property to which the sale-dead related did not join 
in executing it. Held , that the plaintiffs, having 
failed to prove division as alleged, were not entitled 
in second appeal to have their suit treated as a suit 
for partition. Mdttusami v. Ramakeishna 

I. L. R. 12 Mad, 292 

60. . — — Powers of Appellate Court 

— Question of fact— -Civil Procedure Code , 1882, 
ss. 584, 585. The limitation to the power of the 
Appellate Court in hearing a second appeal under 
ss. 584 and 585 of the Code of Civil Procedure, 
1882, must be attended to, and the appellant 
cannot be allowed to question the finding of the 
first Appellate Court on a question of fact. Pebtap 
Ceundeb Ghose v. Mohendranath Pttrkait 

I. L, R. 17 Gala 291 
L. R. 16 I. A. 288 

61. Objection taken for first 

time on appeal — Misjoinder of causes of action — 
Civil Procedure Code, s. 44. Where an objection 
under s. 44 of the Code of Civil Procedure as to mis- 
joinder of causes of action was raised for the first 
time on appeal, the High Court on second appeal 
declined to entertain it. Dhond/iba Krishna ji Patel 
v. Pamchandra Bhagvat, 1. L , B. 5 Bom , 554, 
followed. Maura v. Gdlzar Singh 

I. L. R. 16 All. 130 

62. Objection to jurisdiction 

on ground of wrong valuation of suit — Suit s 
Valuation Act ( VIII of 1889), s. 11. The High 
Court held that it was not at liberty to entertain an 
objection taken for the first time on second appeal 
that the suit was not within the pecuniary limits of 
the District Munsif ’s jurisdiction, as it appeared 
on the merits that the appellant had not been pre- 
judiced. Muthusami Mudaliar v. Nallakii- 
lantha Mudaliar . I. L. R. 18 Mad. 418 

63. — — Objection taken for first 

time in second appeal that preliminaries 
to suit bad not been taken — Practice . In 
a suit for a declaration of the plaintiffs’ right to 
have their names registered as. purchasers, an 
objection having been raised, in second appeal, 
that the Court had no jurisdiction to entertain the 
suit, as the plaintiffs had not previously asked the 
Collector to place them on the regisier .—Held, that 
this circumstance was not necessary to give juris- 
diction, although it might he a reason for treating 
the suit as premature. That objection, however, 
being taken for the first time in secontj appeal, was 
disallowed. Bhikaji Baji v. Pandu 

. I. L. B, 19 Rom. 43 

64. Objection based on point 

of law. An objection based upon a point of law 
may be made in second appeal, provided it does not 
involve the taking of any additional evidence on 
matters of disputed facts. Davdappa v. Girimal- 
lappa , , . I. L. R. 19 Bom, 331 
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sufficiently stamped — Court Fees Act ( VII of 
1870), s. 10. Where it was discovered in second 
appeal in the High Court that the respondent, when 
appellant in the lower Appellate Court, had not 
paid a sufficient court-fee on his memorandum of 
appeal in that Court and up to the date of the 
hearing of the appeal in the High Court, though 
called upon to do so, had not made good the defi- 
ciency, it was held that the proper procedure was 
not to dismiss the respondent’s appeal to the lower 
Appellate Court under s. 10 of the Court Fees Act, 
but to stay the issuing of the decree, if any, of the 
High Court in favour of the respondent until such 
time as the additional court-fee due by him might 
be paid. Narain Singh v. Ci-iaturbhuj Singh 

I. Ii. B. 20 All. 862 

71. Objection as to improper 

admission of document in evidence. An 
objection that a document which per se is not ad- 
missible in evidence has been improperly admitted 
in evidence cannot be entertained for the first time 
in second appeal. Miller v. Madho Das, 1. L. B. 19 
All 76 : L. B. 23 I. A. 106, distinguished. Gtein- 
dba Chandea Ganguli v. Ra endra Nath Chat- 
ter jee . . . . 1C. W, N, 530 

72. Inferences of fact or of 

law — Civil Procedure Code {Act XIV of 1882), 
s. 684. Case in which the High Court in second 
appeal reversed the judgment of the lower Appel- 
late Court, and considered the inferences of fijets 
and also certain facts found by the first Court and 
not displaced by the lower Appellate Court, which 
set aside the judgment of the former. In second 
appeal the High Court has the power of consider- 
ing whether the procedure adopted by the lower 
Appellate Court in dealing with the facts is proper 
or not; and whether the inferences of fact or law' 
derived by that Court from facts established to the 
satisfaction are well founded or not. Protap 
Naeain Singh Deb v. Raghtt Ram Hazea (1901) 

8 G. W. NT. 185 

73. U- — — — — Limitation — Limitation Act 
(XV of 1877), Sch. II, Art. 179— Where second 
appeal preferred, time runs from dale of order 
finally disposing of sxich appeal Where a second 
appeal is preferred and an order is made by 
the Court to which the appeal is preferred which 
has the effect of finally disposing of the appeal, 
time runs from the date of such order; and it 
makes no difference that such second appeal was 
withdrawn by the appellant. Patloji v. Gann, 
I. L. B. 15 Bom. 870 , dissented from. Abdul 
Bahwian v. Maiden Baiba, I. L. B. 22 Bom. 506 , 
dissented from. Peria Kovil Ramanuja Peeiya 
Jeeyangab v. Lakhshmi Doss (1906) 

I. L. B, 30 Mad. 1 

74^ Substitution of parties in 

second appeal — Limitation Ad (XV of 1877), 
Sch. II, Art. 175C. Where one of the plaintiffs 
respondents in a second appeal against a decree 
for rent passed in their favour had died and no 
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85. Objection taken on appeal 

from final decree to order of remand not 
appealed from. The contention that a map was 
admissible in evidence was held to be open to the 
appellant, on second appeal, although he had not 
appealed against an order of remand made by the 
lower Appellate Court, rejecting the map as not 
being admissible. Savitri v. Bamji, I. L. B. 14 
Bom. 232, and Bameshur Singh v. Sheodin Singh, 
1. L. B. 12 All 510, followed. Kanto Peashad 
Hazari v. Jag at Chandea Dutta 

I. L. R. 23 Calc. 335 

66. . Offer to pay stamp-duty 

and penalty in second appeal not allowed. 
An instrument which' is not duly stamped will 
not be admitted on second appeal on payment of 
stamp and penalty when there is no evidence that 
the stamp and penalty were tendered and refused 
on the hearing of the first appeal. Bamkrishna 
Gopal v. Vitim Shivaji, 10 Bom. 441, referred to. 
Lakshmandas Raghunathdas v. Rambhau Man- 
saram . . . I. L. R. 20 Bom. 791 

@ 7 . Wrong issue framed by 

lower Court — Finding in judgment on the point 
raised by correct issue— Ground for remand. Where 
the lower Appellate Court framed a wrong issue 
for decision, but it appeared from its judgment 
that there was a finding on the point which would 
have been raised if the correct issue had been 
framed, the High Court in second appeal refused to 
remand the case for a new finding on that issue. 
Vishnu Ramchandea v. Ganesh Appaji Chau- 
dii art . . . I. L. R. 21 Bom. 325 

88. Amendment of plaint by 

putting new plaintiff on the record on 
second appeal. Where plaintiffs had sued as exe- 
cutors by implication under a will which provided 
that the plaintiffs should take care of the estate 
during the minority of a son who was to be adopted 
to the testator, which adoption had been made : — 
Held, under the circumstances of the case, that the 
plaint should be amended on second appeal by 
substituting the adopted son as plaintiff with 
one of the original plaintiffs as his next friend. 
Seshamma v. Chennappa .1. L. R. 20 Mad. 467 

09. - — Apportionment of mort- 

gage-debt — ■ Question of apportionment first raised 
in second appeal— Practice. A plaintiff, who had 
purchased part of certain mortgaged property and 
sued for possession, obtained a decree ordering that 
he should get possession on payment of the whole 
mortgage-debt. He did not in the lower Courts ask 
that the mortgage-debt should be apportioned, but 
did so in second appeal to the High Court. Under 
the circumstances, the High Court refused to 
interfere with ■ the decree. The plaintiff had a 
remedy by suit for contribution. Yadao Babaji 
Suryarav V. Ambo . I. L. R. 21 Bom. 587 
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.application was made to bring in his heirs within 
the period allowed by Art. 155C, Sch. II of the 
Limitation Act : — Held, that the appeal had abated 
so far as the deceased respondent was concerned, 
■but that the appellants were entitled to go on 
with the appeal as against the other respond- j 
•ents. Chandarsang Versabhai v. KMmabhcii j 
Raghabhai , L L. R. 22 Bom, 71S , referred to. 
Upend ba Kumar Chakravarti v. Sham Lal j 
Manual (1907) . I- L. B. 34 Calc. 1020 j 

75. Evidence not placed before I 

lower Appellate Court not receivable in j 
second appeal. A party cannot, on second ap- ! 
peal let in evidence "which was not placed before the 
lower Appellate Court. Ramachandra v, Krishnaji , 

L R, R. 28 Bom . 4, referred to. Ram Kutti v. 
Mamad, L L. R. IS Mad. 480, referred to. Secre- j 
tary oe State for India v. Manjeshwar Krish- j 
nay a (1904) . . I. L. It. 31 Mad. 415 | 

76. Jurisdiction — Second Appeal. I 

The Court will allow a question of jurisdiction 
to be raised for the first time in second appeal, but 
the contention must be substantiated on the facts 
already found, or else fail. Purkhit Panda v. 
An and a Gaontia (1908) . 12 C. W. FT- 1036 

77. — Deere© against respondent 

against whom no first appeal — First appeal. 

In a second appeal no decree can be passed against 
a respondent against whom there was no first 
appeal Ram Ratan Chuckerbutty v. Jogesk 
Chandra Bhattacharya (1907) 

12 C. W. N. 625 

SPECIAL POLICE OFFICER. 

See Police Acl (V oe 1861), ss. 17, 19. 

I. L. R. 28 Calc. 411 

SPECIAL TRIBUNAL. 

— Barristers — Vakils — 
Right of exclusive audience — ■ Special Tribunal — 
Criminal Law Amendment Act {XIV of 1908), 
— High Court Charter Act of 1861 {24 & 25 Vict. 9 
c. 104), ss. 1, 9, 18 and 14r— Letters Pa, tent, 1855 , 
ds. 22, 28 and 24 — Ordinary and Extraordinary 
Original Criminal Jurisdiction-Rules of the High 
Court, Original Side, 70, 71 and 72. Barristers 
have the right of exclusive audience before the 
■Special Tribunal formed to try cases sent up for 
trial to the High Court under the provisions of the 
Criminal Procedure Amendment Act, 1908. Re 
Barristers and Vakils (1909) 13 C. W. N. 605 


See Arbitration — Awards — Enforce- 
ING Awards . I. L. R. 23 All. 285 
I. L. R. 24 All. 164 

See Compromise — Construction, etc., 
oe Deeds oe Compromise. 

7 aw. 1ST. 158 

See Decree — Alteration or Amend- 
ment of Decree. 

I. L. R. 12 Bom. 174 
I. L. R. 15 Caie. 211 

See Evidence — Parol Evidence — Vary- 
ing or Contradicting Written In- 
struments . . 8 B. L. R. 89 

7 C. L. R. 577 

See Execution oe Decree. 

10 C. W. 1ST. 345 

See Guardian . 10 C. W. N. 763 

See Guardian and Minor. 

I.L, R. 29 AIL 213 

See Injunction— Special Cases— 

Breach of Agreement. 

I. Xi. R. 14 Mad. 18 
I. L. R. 18 Bom. 702 
I. L. R. 19 Bom. 764 

See Jurisdiction. 

I. L. R. 33 Calc. 1085 

See Jurisdiction — Suits for Land — 
General Cases. I. L. R. 5 Calc. 82 
Bourke O. C. 218 
I. L. R. 19 Calc. 358 
I. L. R. 14 Bom. 353 

See Landlord and Tenant. 

I. L. R. 29 Bom. 580 

See Lease . I. L. R. 38 Calc. 67 5 

See Limitation Act, 1877, Sch. II, Art. 
113 (1871, Art. 113). 

See Management of Estate by Court. 

I. L. R. 15 Calc. 253 

See Minor— Liability of Minor on, and 
Right to enforce, Contracts. 

I. L. R. 20 Calc. 508 
I. L. R. 18 Mad. 415 
I. L. R. 27 Calc. 276 
I. L. R. 34 Calc. 163 

See Parties — Parties to suits— Con- 
tracts, Suits on. 

X X R. 5 Bom. 177 
6 B. X. R. 486 
XL. R. 10 Calc. 1061 

See Parties— Parties to Sum— Speci- . 
eic Performance. 

I. L. R. 18 Mad. 415 
XL, R. 19 Mad. 211 
2 C. W. N, 42 
I. L. R. 22 Bom. 46 

17 k 2 


SPECIFIC APPROPRIATION. 

See Insolvency — Order and Disposi- 
tion . 1 B. L. R. O. C. 114, 131 

2 B. L. R. O. C. 56 

SPECIFIC LEGACY. 

See Probate and Administration Act 
(V of 1881), ss. 105, 108 

10 C. W. N. 38 
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SPECIFIC FERE OHM AH CE — contd. 

1 GENERAL CASES — contd. 

2. — „ — Requisites to entitle party to 

specific performance — Ability of plaintiff to per- 
form his part of agreement— Absence or default . A 
Court of equity will not decree specific execution of 
an agreement in favour of a party who is not com- 
petent to perform his part of the agreement. To- 
entitle a party to specific performance, he must 
show that there has been no default on his part, and 
that h -5 has taken all proper steps towards perform- 
ance on his own part. Bungsheedhur Mullick 
v. Calcutta Auction Company . 1 Hyde 45- 

Ram Tunoo Koondoo v. Mullick Dossee 

14 'W.E. 338: 

3. Readiness to carry* 

out agreement . One who asks the Court for a decree 
for specific performance of an agreement must show 
that he is willing and able to carry it out in all its 
material parts so far as he is concerned, and also* 
that no act of his own in relation to the agreement 
has in any material degree damnified his opponent. 
He cannot select one part of the agreement for 
breach and another for performance. He must be 
prepared to carry out the entire of his own part of 
the contract before he can call upon his adversary,, 
through the instrumentality of the Court, to speci- 
fically execute the latter part of the agreement.. 
VlSHVANATH AtmANARAM V, BaPU NaRAYAN 

1 JBom. 262>. 

4. - — Absence of delay 

in coming before the Court. Parties seeking specific 
performance of a contract should come to the Court 
for relief within a reasonable time. Sam v. Appundi 
Ibrahim Saib . . . . 6 Mad. 75> 

5. — — - — ~ — — — — - Absence of laches 

— Right to damages. A suit for specific performance 
of a contract to sell land will not lie if the plaintiff 
neglects to enforce his rights for a long time (in this 
case three years) after his rights under the contract 
for sale accrued, and if he does not act up to a con- 
dition precedent to the sale to him. If he has any 
claim at all, it would be for damages against the 
parson breaking the contract for loss sustained by 
the non-fulfilment thereof. Pureeag Singh v. 
Kheer Singh ... 8 W. R. 280' 

6. Right to specific perform- 
ance — Lapse of time — Agreement to compensate for 
mesne profits due — Surrender of land charges . The 
result of a long -pending litigation was that the 
defendants were directed to pay wasilat for certain 
lands which they had possessed under an invalid 
lakhiraj claim. They subsequently entered into a 
compromise with the plaintiff, their zamindar, and 
agreed that, if they defaulted in rent, or if the lands 
became khas of the zamindar, or were by any means 
to be alienated, the defendants would point out the 
lands, or on failure to do this, would pay damages 
for the loss of the same. Eetd, that lapse of time- 
and sun ender of the lands were no impediment to 
the Court granting relief to the plaintiff in the shape' 
of a decree for specific performance. Protaf 


SPECIFIC PERFORM AH CE — cotM. 

See Registration Act, 1877, s. 48. 

I. X. R. 13 Mad. 324 
I. X. R, 6 Calc. 534 
I. Li. R. 10 Calc. 710 
I. X,. R. 27 Calc. 468 

See Registration Act, 1877, s. 49. 

1 B. Xi. R. F. B. 58 
I. Xi. R. 12 Mad. 505 
I. Xi. R. 13 Mad. 308 
1. 1*. B. 14 Mad. 55 
See Registration Act, 1877, s. 77 (1866, 
s. 83). 

See Relinquishment of, or Omission to 
sue for, portion of Claim. 

Xi. R. 28 I. A. 221 

See Right of Suit-Possession, Shits 
for — Co-defendants. 

6 C. W. 3ST. 314 

See Specific Relief Act. 

See Specific Relief Act, 1877, s. 27. 

I. Xi. R. 1 All. 555 

See Specific Relief Act, 1877, s. 31. 

I. L. R. 30 Bom. 457 

See Vendor and Purchaser — Bills of 
Sale . . 2B. X. R.P. C. Ill 

See Vendor and Purchaser— Comple- 
tion of Transfer. 

I. X. R. 17 Calc. 919 

See Vendor and Purchaser— Purchase- 
money and other Payments by Pur- 
chaser . , , 15 W. R. 44 

X X. R. 24 Calc. 897 
I. X. R 21 Bom. 827 

See Vendor and Purchaser— Title. 

I. X. R. 15 Bom. 657 

of agreement to refer to arbitra- 
tion. 

See Contract Act, s. 28. 

I. X. R. 1 Calc. 42 ; 466 

of contract, suit for — 

See Chaukedari Chakran Lands. 

I. X. R. 35 Calc. 346 

of contract of sale — 

See Lis pendens . 13 C. W. H. 228 

of contract to give in marriage. 

See Injunction — Under Civil Proce- 
dure Codes . I. X. R. 1 Calc. 74 


1. GENERAL CASES. 

Remedies for breach of con- 

t-Suit for damages, A party failing to per- 
ms contract may be sued, at pleasure of the 
? party,, either for specific performance or for 
3g,es. Munnee Ddtt Sing V Campbell 

12W.R.149 
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an agreement should not be performed. Cutts v. , 
Brow . • • I. X*. R. 6 Calc. 6£o \ 

s.c. in lower Court. Brown v. Cutts 

5 C. It. R. 487 

and on appeal. Cutts v. Brown . 7 C. Xi. B. 171 
g . — Specific perform- 

ance of part of contract and damages — Power of High 
Hourt. The High Court could, under the Charter 
and Act VIII of 1859, grant specific performance of 
part of a contract and give damages for the breacn 
•of the remainder. In a suit for specific perform - 


14 Bigh-t to specific perform- 
ance — Specific Belief Act {I of 1877), 23, C ^*JJ 

Specific performance of contract, where tin 


'SPECIFIC PERFORMANCE— contd. 

1. GENERAL CASES — contd. 

■Chunder Singh v. Gooroo Doss Roy. Protab 
■Chunder Singh v. Chunder Coomar Roy. 

W. B. 1864, 76 

7 -- Delay in bringing 

.the 'suit— Specific Belief Act , 22— Joinder of a 

person not a party to the contract of which specific 
performance is sought. A plaintiff sued on the ^Sth. 
February 1881 for specific performance of a con- 
tract entered into on the 1st March 1878 by defend- 
ant No. 1, and joined in that suit as a defendant 
a third person, who alleged that he was the owner of 
the property, the subject of the. contract, seeking 
to obtain possession and other relief as against such 
third person, stating that he was a benamidar ot 
defendant No. 1. On second appeal such third 
person contended that the discretion, given to the 
•Court under s. 22 of the Specific Relief Act ought 
not to be exercised, as the plaintiff had slept on his 
rights for nearly three years. Held , that, althoug 
the principle of the objection as to the delay of the 
plaintiff in bringing his suit was an important one, 
and one which ought to be considered by the Courts 
in the exercise of their judicial discretion under 
s. 22 of the Specific Relief Act, yet the point not 
having been taken in the Courts below, and there 
being nothing on the record to lead, the Court to 
presume that the ordinary rule applicable to suits 
• of this nature had been disregarded in the Courts 
below, the objection ought not under the circum- 
stances to be allowed to prevail in second appeal. 
Mokund Lall v. Chotay Lall 

I. Ij. B. 10 Gale. 1061 

.. Performance of 

Per Pontieex, J. — It is of 


SPECIFIC PEBF ORMAN CE — contd. 

1. GENERAL CASES — contd. 
of non-performance. The application of the doc* 
trine of specific performance to partnerships is 
governed by the same rules as those which govern 
it in other cases. There are only two classes of 
cases in which specific performance of an agreement 
to enter into a partnership has been decreed ; first, 
where the parties have agreed to execute some 
formal instrument which would confer rights that 
would not exist unless it was executed ; secondly, 
where there has been an agreement which has come 
to an end to carry on a joint adventure, and the 
decree that the agreement is valid, prefaced by the 
declaration that the contract ought to be specific- 
ally performed, is made merely as the foundation 
of a decree for an account- Virdachala Nattan 
v. Ramasavami Nayakan • 1 Mad. 641 


Joint contractees 


—Riqht of one contractee to specific performance 
aqainst the wish of the others — Specific Belief Act 
(I of 1877), s. 16. Under a single contract to 
convey land to several persons, it is not open to 
some of the joint contractees to enforce specific 
performance of the contract if the other contractees 
refuse to have specific performances. Sakeur 
Rahman *. Mahaba*™^®^ ^ ^ 

_ Discretion of 


, 

Court to give relief— Vendor selling land to third 
parties in breach of his contract. The fact that, sub- 
sequently to, and in breach of, his contract to sell, 
the vendor has sold the same land to third parties 
having notice of the contract, and that, if relief is 
refused to the plaintiff, the land may remain m 
possession of such third parties, does not affect the 
question as to the propriety of the exercise by the 
Court of its discretionary power to enforce the 
contract. Gubttsami v. GaNA -^ a ™^_ 5 Mad . 337 

Practice — Liberty 

to amiln— Belief after judgment—. Damages—. Bevirn 
-Zermtive relief. On the 27th April 1886, a 
plaintiff brought a suit praying for specific perform- 
ance of a contract or in the alternative for dam- 
ages, and on the 24th November 1886 obtained 
therein a decree for specific performance with the 
usual liberty to apply. On the bth Decmeber 1886 
the plaintiff discovered that it was out of the defend- 
ant’s power to specially perform his^mtraot and 
he thereupon, on the 13th April 1887, ^applied to 
the Court which had granted the decree tor re-hear- 
ino- of the suit on the question of damages, asking 
that, in lieu of the decree for specific performance, 
a decree for damages, when assessed, might be 
entered up. Hdd, that he was entitled to ask for 
such relief. Pbabistostdabi Dassee v. Habi 
CHABAN MOZTTMDAB CteOOTT. ^ ^ ^ ^ 
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SPECIFIC PERFORMANCE — contd. 

1 . GENERAL CASES — contd. 
norconal duality of the party, -with -whom a contract 
Is made, i a material ingredient in the contract the 
rmht to enforce specific performance ceases upon 
the death of the person with whom the contract is 
Lde and canno? he claimed hy his legal represent- 
ative If, from the nature of the contract, it is 

not intended that A , the contracting party, should 

further call upon B, with whom the contractus 
made, to perform his part of the contract, the right 
to enforce the specific performance of the contract 
is lost by B by reason of delay and laches m per- 
forming his part of the contract, although time is 
not mentioned in the contract as being of the 
essence of it. Mohehdba Nath Mookebjee u 
Kali Pbosad Johxjbi (1902) 

I. B. B. SO Calc. 265 
s. c. 7 C. W. 3N. 229 

. Issues — Discre- 

lion 'of Court— Delay— Laches— Specific Relief Act 

(I of 1877) s . 22 — Purchase at Court-sale- — Pur- 
chase subject to subsisting equities— Righ^ tith and 
interest of judgment-debtor. The plaintiff sued for 
specific performance of an agreement whereby the 
father of the first defendant and the husband of the 
second defendant agreed to sell to the plaintiff 500 
square yards of land forming part of a property 
consisting of a chawal and vacant land. The agi ce- 
ment was dated the 29th of June 1901, and the suit 
was filed on the 30th November 1903. The third 
defendant purchased the entire property at a Court- 
sale in execution of a money-decree obtained by 
the creditors of the original vendor against his 
estate. He had notice of the plaintiff’s claim. 
Eeld, that even if a purchaser at a Court-sale pur- 
chases without notice, he can only buy what the 
Court could sell, i.e., the right, title and interest of 
the -judgment-debtor, as these existed at the date 
of the sale, and as these could have been honestly 
disposed of by the judgment-debtor himself. 
Sdbhaqchand v. Bhaichand , L L. R. 6 Bom. 198, 
followed. Eeld, further, that the purchase by the 
third defendant was subject to the equity m favour 
of the plaintiff to compel specific performance, 
unless that equity had been lost by the plaintiff. 
The third defendant did not plead delay as a defence 
or raise a specific issue on the point. Held, that the 

purpose of a general issue is certainly not that pleas 

should be allowed under it which are not clearly 
included in the other issues, but only to determine 
the kind of relief to which a plaintiff is entitled as 
the result of the findings on the issues preceding it. 
When, however, a decree for specific performance is 
sought it is the duty of the Court to see, whether 
having regard to the judicial discretion vested in it 
under s. 22 of the Specific Belief Act (I of 1877) it 
ought to be granted. The proper issue to be raised 
in "such a case is — “ Whether the plaintiff’s delay 
Pas been such as to show that he had lost his right 
by waiver, abandonment, or acquiescence?” 
Laches to bar the plaintiff’s right must amount to 
waiver abandonment, or acquiescence and to raise 
the presumption of any of these, the evidence of 


SPECIFIC PBBFOBMANCE — contd . 

1. GENERAL CASES— contd. 
conduct must be plain and unambiguous. Peek. 
Mahomed v. Mahomed Ebbahim (1905) a » 

I. L. B. 29 Bom. 234 

20 ■ ■ - — — — - — --Delay infringing' 

suit— Laches— Limitation. Delay, which is short 
of the period prescribed by the Limitation Act and 
which is not of such a character as to give rise to an 
inference of abandonment of right is no bar to a 
suit for specific performance, unless it is shown to 
have prejudiced the defendant. Lindsay Petroleum 
Company v. Hurd, L. R. o P. C. 221 , and Jamnadas 
ShanTcarlal v. Atmaram Earjivan, 1. L. M. 2 Bom. 
133, referred to. Kissed Gopal Sadahey v. Kaley 
Peosonno Sett (1905) ^ ^ r ^ ^ ^ 

27 Specific perform- 

ance, suit for- — Pleadings— Practice— Plea in defence 

Omission of material term in written contract — 

O nus Duty to examine himself — Agreement to take 

lease on lessor erecting suitable buildings — Time, if 
essence of contract. In a suit for specific perform- 
ance it is important to distinguish between nego- 
tiation and contract and to ascertain what the con- 
tract is, when and by whom it was made, and who- 
the parties are who are bound by it. Where a 
party concluded a contract with another party 
I without at any time disclosing that he was acting 
in the matter as agent for some other person,, 
whether he was really acting as such agent or not,, 
the burden of the contract rested on him, the other 
party not being concerned with his undisclosed 
intentions. If the plaintiffs case is cleat and the 
written statement of the defendant raises no- 
defence, the practice in English Courts allows the 
plaintiff in a suit for specific performance to move 
for a decree on the written statement being put in, 
and to get such a decree at once and as a matter of 
course. It is incumbent on a party who seeks to 
make out that by inadvertence or mistake an- 
important term has been omitted from a contract 
drawn up by himself with his own hand and. signed 
by him, to pledge his oath to the truth of his story 
specially when the other party comes forward and. 
swears that the suggestion is without foundation. 
G. & Co. agreed to take a lease of certain premises 
from H at a certain rent, upon the latter under- 
taking to erect new buildings (on a plan which 
G. & Go. approved) to replace existing ones which, 
were to the knowledge of both parties in the oceu-- 
pation of tenants, whom it might take him to eject : 
Eeld, that time was not made the essence of the - 
contract, though it was clear that in the contem- 
plation of both parties the buildings were to be 
completed without unreasonable delay. In case of 
undue delay on the part of H. G. 4s Co. might 
have made time the essence of the contract by 
giving notiee that they would not hold themselves 
bound to complete unless the buildings were finished 
within a specified time, provided the time allowed 
were such as the Court would hold to be reasonable • 
under the circumstances. It is not incumbent 
upon a party to give corroborative evidence of 
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1. GENERAL CASES— conoid. 
statements which are not challenged by the other 
party. Moulvie Mahomed Ikramull Huq v. 
Wilkie (1907) . . . 11 C. W. 3ST. 946 

18. — — Agreement to 

lease — -Specific performance— Concluded agreement — 
No time fixed for commencement of lease — Terms 
reduced into writing ■ — Oral evidence — Indian Evi- 
dence Ad (I of 1872), s. 92. Oral evidence is admis- 
sible to prove some items of an agreement entered 
into between the parties when some others have 
been reduced into writing in letters exchanged 
between the parties. There is no Statute of Frauds 
in India and there is nothing in s. 92 of the Evi- 
dence Act to exclude such evidence. Semite: 
W here there is no agreement as to the date of the 
commencement of the lease, there is no concluded 
agreement. Marshall v. Berridge, L. R. 19 Ch . D. 
233, followed. In the circumstances of this 
case, there was a concluded agreement between the 
parties which could be enforced, and as the plaint - 
iff had not appealed against the decree of the Court 
below refusing specific performance, he was cer- 
tainly entitled to damages. Am big a Pro sad 
Bass v. J. C. Galstaun (1909). 

13 C. W. 3N. 326 


2. SPECIAL CASES — contd* 
in exchange another piece of land which was not 
given: — Held , that the seller’s remedy, having regard 
to the terms of the contract made, was not by a 
suit to get back the land sold, but by a suit for 
damages for breach of contract, or by a suit for the 
specific performance of the contract or so much of 
it as was left unperformed. Naste Alt v . Go vehe- 
ment 3 Agra, 394 

5. Contract for lands for 

which, others were to he exchanged — Suit for 
damages. Where plaintiff had contracted with de- 
fendant to purchase from him a share of certain 
landed estates, excluding from the contract certain 
land in those estates situated within a defined 
boundary, defendant binding himself to make over 
to plaintiff other lands in exchange : — Held , that if 
defendant failed to make over the lands last men- 
tioned, plaintiff might sue him for specific per- 
formance or for damages, but could not sue for the 
excepted lands. Kishoree Debia v. Jugunnath 
Acharjee .... 9 W. R. 269 

6. Refusal to act wholly on 

deed of partition — Suit for rights as they existed 
before deed. Where a partition deed has been made 
and partly acted upon, and nothing is asserted 
against it in the way of undue influence :—Held , 
that the proper course for the plaintiff was to sue 
to enforce performance, and not for her rights as 
they may have existed previously. Rhowanee 
Koonwar v. Thakoor Dass . 2 Agra 277 

7. Agreement to re-unite after 

partition — Absence of money-consideration. Cer- 
tain pattidars applied for a butwara under the pro- 
visions of Regulation XIX of 181-1. At the time of 
the butwara, it was stipulated between the patti- 
dars of 6 and 7 annas shares that, in the event of a 
particular village falling by division wholly to either 
of them, they would re -unite and hold the 13 annas 
share joint as before. One party having resiled 
from this agreement, it was held that the other 
party was entitled to sue for specific performance, 
and such a suit would lie only in the Civil Court. 
Held, that the absence of mention of any money- 
consideration in the agreement was no bar to its 
being enforced, as the parties thereto had waived 
all objection on the score of the particular village 
named, or any other, falling wholly or in part to 
their respective shares. Nukckad Singh v. 
Hunoqman Dtjtt Singh . 10 W. R, 89 

8. — — Contract for appointment 

of arbitrators under Land Acquisition Act. 
In the matter of land acquisition proceedings under 
Act VI of 1857 a notice was, on the 28th of Novem- 
ber, served upon the defendants, signed by the Col- 
lector, stating that he had appointed an arbitrator 
on behalf of Government, and requiring the defend- 
ants to appoint a second arbitrator to determine 
the amount of compensation for the land (describ- 
ing it) required by the Bombay, Baroda and Central 
India Railway Company. The defendants’ secre- 
tary wrote in reply that the defendants had ap- 
pointed an aribitrator on their behalf to determine 


2. SPECIAL CASES. 

1. Agreement to purchase and 

payment of part of purchase-money — Right 
of purchaser . When there is an agreement to sell 
and a part of the consideration-money has been 
received, the stipulating purchaser is entitled to 
specific performance on paying down the rest of the 
said money. Shib Kishen Doss v. Abdool 
Sobiian Chowdhry . 3 W. R. 103 

But see Ramtonoo Sijrmah Sircar v. Gour 
Chunder Sijrmah Sircar . . 3 W. R. 64 

2. Contract in respect of ad- 

justment subsequent to decree — Act XXIII 
of 1861, s. 11. A suit lay for specific performance 
of a contract in respect of an adjustment subse- 
quent to, and for property beyond, the decree, not- 
withstanding s. 11 of Act XXIII of 1861, which 
applied only to subject-matters relating to the 
decree. Ram Lochtjn Rubra v. Madhub Chunder 
Bubra . . . . . 3 W. R. 118 

3. - — Re-sale on purchase-money 

being unpaid — Belay in payment where no time is 
fixed. When the purchaser of an estate paid earn- 
est-money, and no time was fixed for the payment 
of the balance, and the vendor re-sold the property 
within a week : — Held, that the vendor was bound 
to have waited a reasonable period ; that the 
second purchaser took nothing ; and that the first 
purchaser was entitled to a decree for specific per- 
formance. Muthur Ali v. Sheo Sahoy Singh 

W. R. 1864, 281 

4. Agreement to exchange land 

. — Remedy of seller on refusal to give land. Where 
a piece of land was sold in consideration of receiving 
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contained in the above memo. : — Held, that the 
memo, contained an agreement of which a Court of 
equity would grant specific performance, had not 
defendant rendered specific performance impos- 
sible. Currie v. Mutu Ramen Chetty 

3 B. L. R. A. C. 120 : 11 W. R. 520 

12. - ■ Registration Act 

{III' of 1877), ss. 48, 49, and 50 — Oral agreement , 
evidence of — Effect of oral agreement as against sub- 
sequent registered conveyance. A, by an oral agree- 
ment, agreed to grant two mokurari leases of cer- 
tain properties upon certain terms to B , and there- 
upon executed two mokurari leases in favour of B 
which were not, however, registered. Afterwards 
A granted two mokurari leases of the same 
mouzahs, upon terms more favourable to himself, 
to 0 and D, who, at the time of such grant, had 
notice of A's previous agreement with B, Held , 
in a suit for specific performance brought by B 
against A and to which O and I) were added as 
defendants, that, notwithstanding the provisions 
of ss. 49 and 50 of Act III of 1877, B could obtain a 
decree for specific relief, and a declaration that the 
leases to C and D were void as against him. Nemai 
Charah Dhabal v. Kokil Bag 

I. L. R. 6 Gale. 534: : 7 C. Ii. R. 487 

13. Bill of sale — Agreement to 

transfer share of property in consideration of ad- 
vances for suit for its recovery — Damages for breach 
of contract. Where it was agreed between A and B 
that, in consideration of certain proceedings to be 
instituted jointly by A and B and payments to be 
made by B, for the recovery of certain property 
claimed by A against 0 , A would make over the 
half of the property recovered to B, but A, contrary 
to the terms of the agreement, without the consent 
of B, compromised his claim with C, and obtained 
possession ; — Held, that the agreement did not 
operate as a transfer of the property to B ; she could 
not sue to eject A. Semble .* B's proper remedy was 
a suit for specific performance or for damages for 
breach of the contract., to support which it would 
have been necessary to allege performance of her 
part of the contract, or at least readiness and will- 
ingness to perform, but prevention by *4. Bhobo- 
SOONDREE DaSSEAH V. ISSUE ClIUNDER DuTT 

II B. Ii. R. P. C. 36 : 18 W. R. 140 

14. Agreement for mutual re- 

fusals before giving up dwelling-house — 
Condition precedent — Limitation Act, 1877 , Art. 113 , 
Two brothers, V and R, in 1861, agreed together 
that part of their house should be divided and part 
enjoyed in common. Each brother was to occupy 
an assigned division and have the use in common 
of the rest. If either wished to leave the house, he 
was bound to offer his share to the other at a fixed 
price ; or if he wished to purchase the share , of the 
other and the other refused to sell, then the. party 
refusing to sell at a fixed price was bound to buy 
the share of the other brother who wished to pur- 
chase. V called upon R in 1877 either to pay R418 
or give up the house. Held , that this was an 


SPECIFIC PERFORMANCE— contd. 


2. SPECIAL CASES — contd. 
the amount of compensation for their land required 
for the Bombay, Baroda and Central India Railway 
Company. Sernble: That a contract was entered 
into by the last-mentioned notice and letter of 
reply to it, of which specific performance could be 
enforced. Kharshedji Nasarvanji Cama v. Se- 
cretary of Slale for India 5 Bom. O. C, 97 

9; — — — Agreement for renewal of 
lease — Agreement by husband alone — Non-concur- 
rence of mortgagee . Immoveable property situate in 
the Island of Bombay was conveyed in 1859 to N 
and his wife (Parsis), their heirs, executors, ad- 
ministrators, and assignees, and was subsequently 
mortgaged by N and his wife, but the mortgagee 
did not enter into possession. In 1861 N alone 
entered into an agreement with the plaintiff to give 
them a lease of that property for five years, the 
plaintiffs being willing to accept that lease with 
such title as N could confer. Held , that, notwith- 
standing the non-concurrence of the mortgagee and 
of N’s wife, N must specifically perform his con- 
tract. The non-concurrence of the mortgagee could 
not prevent the right of the plaintiff to specific per- 
formance by N of the agreement, because N should 
either himself redeem the mortgage or permit the 
plaintiff to do so. Naoroji Beramji v. Rogers 

4 Bom. O. C. 1 

10. — Contract requiring regis- 

tration — Failure to register — Unregistered docu- 
ment. The plaintiff contracted with the defendant 
for the purchase of a piece of land, and paid him 
part of the purchase-money, it being agreed that 
the balance should be paid after registration of the 
bill of sale. The defendant kept the document 
with him, but failed to get it registered. In a suit 
by the plaintiff to enforce specific performance : — 
Held, that the suit would lie. Tripura Sundari 
v. Rasik Chandra Kanungui 

0 B. L. R. Ap. 134 : 15 W. R. 189 

See Rahmatueda v. Sariutulla Kagchi. 

1 B. Ii. R. F. B. 58 : 10 W. R. F. B. 51 

Tulsi Sahu v, Mahadeo Das. 

2 B. Ii. R. A. C. 105; 10 W. R. 483 

Fati Ciiand Sahu v. Lilamber Singh Das. 

9 B. Ij, R. 433 : 14 Moo. I. A 129 
18 W. R. P, C. 28 

Prabhuram Hazrah v. Robinson. 

3 B. Ij. R. Ap. 49 : 11 W. R. 398 

11. Unregistered contract — 

Agreement The plaintiff lent defendant R20,000, 
and received a document in the following terms : 
** On demand we promise to pay S V M R C and 
C T A C'C the sum of rupees twenty thousand 
value received. Memo. — For the above promissory 
note, the grant of the dockyard and offices to be 
deposited in three days, and a proper agreement 
drawn out. The time of credit to be one year or 
eighteen months the interest at Rl-10 per cent, 
per mensem. M In a suit to compel specific perform- 
ance and for damages for breach of the agreement 
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-agreement enforceable by law ; that -until demand 
no cause of action arose, and limitation only began 
to run from the demand ; that specific performance 
should be granted in the alternative. Venhappa 
Cheti v. Akku, 7 Mad. 219 , distinguished. Vika- 
sami Mtjdali v. Ramasami Mttdali 

I. Ii. R. 3 Mad. 87 

15, Contract for sale of land 

by Receiver — Misdescription- — Purchaser having 
personal knowledge — Title to land between high and 
low water-mark. The defendant, who for twelve 
years had occupied land as tenant, purchased the 
land at a sale by the Receiver, but refused to com- 
plete the purchase on the ground of material mis- 
- description in the advertisement of sale, in that a 
road and gh&t, comprised within the boundaries 
mentioned in the advertisement, were not the pro- 
perty of the parties whose land the Receiver pur- 
ported to sell ; and also that, to make up the quan- 
tity of land as stated in the advertisement, viz 20 
bighas by estimation, land lying between high and 
low water mark had been taken into calculation. 
‘The owners of the property sold having brought a 
suit against the defendant for specific performance, 
the defendant contended that the Receiver was a 
necessary party to the suit, and that the sale had 
been rescinded by a statement of the Receiver that 
he would forfeit the deposit in the event of the 
-defendant not carrying out his contract. In sup- 
port of his objection to quantity, the defendant re- 
lied on a Oollectorate chitta as showing that the 
.area of the land sold was only 9 bighas 8 cottahs 
10 r chittaks ; the same chitta, however, in giving 
‘the eastern boundary of the property, described it as 
lying “ on the west of the low water of the Ganga.” 
Held, that there had been no rescission of the con- 
tract , that the plaintiffs, being owners of the land 
down to low water- mark, were entitled to all sub- 
sequent accretions, and were therefore entitled to 
include in their measurement all land down to low- 
water mark; and having regard to the fact that 
the defendant was personally acquainted with the 
property sold, it was not open to him to repudiate 
'the contract on the ground of misdescription. The 
plaintiffs were entitled therefore to a decree for 
; specific performance. Qangadhar Shikar v. Kasi- 
'mth ( Biswas . , - . 8 B. L. R, 128 

10. — Agreement to sell land at 

-a valuation — Land of peculiar character — Con- 
struction of agreement in a pottah — Assignment of 
potiah — Eights of assignees against original lessors , 
The owners of ancestral village lands gave a moku- 
rari pottah of land in a mouzah to the proprietor 
■of a neighbouring colliery 44 for quarrying coal, for 
building stores, for garden, for orchard, for road- 
making, and for other uses.” The pottah, besides 
the above, contained the following, as translated ; 

You will build a factory according to any plan 
you choose, and possess the same. Within that 
aforesaid mouzah we will not give settlement to 
anybody. If you take possession, according to 
your requirements, of extra land over and above 
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this pottah, we shall settle such land with you at a 
proper rate. Thereat we shall make no objection,” 
The lessee, after being in possession for some years 
under the pottah, assigned it to the plaintiffs, who 
afterwards took possession of the whole of the extra 
land, and demanded a pottah therefor from the 
defendants, and made a contract advantageous to 
themselves to sell it to third persons. The defend- 
ants refused to grant them a pottah. In a suit for 
.specific performance : — Held, in the High Court, 
that where a contract is made to sell land at a fair 
valuation, and there is no difficulty in ascertaining 
what a fair valuation would be, the Court will take 
the usual means of ascertaining it, and decree per- 
formance of the contract accordingly. But when, 
having regard to the peculiar character of the pro- 
perty, as in the case of land supposed to contain 
coal, or valuable minerals, the value of the land 
must be to a great extent a matter of guess and 
speculation, the Court will not decree specific per- 
form nace, as it has no means of ascertaining by the 
ordinary methods what price the plaintiff should 
pay. Held , by the Privy Council, on the construc- 
tion of the pottah, that if the lessee, or his assigns, 
had required additional land for the purpose 
of carrying out the objects for which the pottah was 
granted, then the lessors would have been bound to 
settle so much of the adjoining land with them as 
might have been necessary for such requirements. 
Held, also, that the plaintiffs, the assignees, were not 
entitled to compel the defendants to grant them a 
pottah of the extra land, even at a reasonable rate, 
merely for the purpose of selling it. Semble : In a 
suit for specific performance of an agreement to sell 
land, the fact that on account of the extraordinary 
character of the property, as its containing coal or 
other valuable minerals, there is considerable diffi- 
culty in fixing a reasonable rate for it, is not a suffi- 
cient reason for refusing a decree. New Beer- 
bhoom Coal Company v. Bularam Mahata 

I. L. R. 5 Calc. 175 ; 032 
L. R. 7 I., A. 107 

17 , — — ----- Lease savouring of cham- 

perty — Loan of money to carry on litigation. 
Specific performance decreed of a lease, though the 
lease formed part of an arrangement whereby, as a 
consideration for the lease, the plaintiff was to lend 
the defendant money to enable him {inter aha) to 
commence legal proceedings against the then tenant 
of the subject-matter of the intended lease. Pit- 
CHAKTJTTI ChETTI V. KAMALLA NaYAKKAN 

1 Mad. 153 

18. 'Compromise.’ made under 
alleged concealment of fact — Husband and 
wife — Armenian Christians. Specific performance 
decreed of an agreement in the English form made 
between husband and wife (Armenian Christians) in 
the nature of a family compromise respecting the 
wife’s separate property. In the answer of the wife 
it was alleged that property purchased by the 
husband had been concealed by him from her when 
she executed the agreement. Held, under the 
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circumstances, that that fact, even if proved, was 
not sufficient to entitle the wife to treat the agree- 
ment as a nullity. Held, also, that, if the property 
said to have been concealed by the husband had 
been purchased by him out of moneys belonging to 
the wife’s separate estate which was clothed with a 
trust for the children of the marriage, the wife’s 
remedy was to enforce her own and children’s rights 
by bill to compel a settlement of any property 
improperly withheld by the husband at the date of 
the execution of the agreement. Gregory v. 
Cochrane , . . 8 Moo. I. A . 275 

Abbathoon v. Cochrane . 4 W. R. P. C. 68 

19. — Contract — Disability to con- 

tract — Temporary disability of zamindar to contract , 
Us estate being subject to the provisions of Act VI of 
1876 (Ckutia Nagpore Encumbered Estates Act), 
amended by Act V of 1884 — Effect of continuance of 
transactions after the release of his estate from man- 
agement under that Act. It is competent to a person, 
who has been, but is no longer, in a state of dis- 
ability, to take up and carry on transactions com- 
menced while he was under disability in such a way 
as to bind himself as to the whole. He may be 
bound by a contract, of which the terms are to be 
ascertained by what passed whilst he was disabled 
from contracting. The defendant’s ancestral 
zamindari was placed under management by an 
order made under s. 2 of Act VI of 1876, and he 
became incapable of contracting in reference to it. 
He, however, agreed with the plaintiff that the 
latter should advance money on mortgage, and 
take a lease of part of the estate. Afterwards by 
an order, whether well founded or not, at all events 
effectively made, under s. 12 as amended by Act V 
of 1884, he was restored to the possession of his 
estate, again acquiring the right to contract about 
it. He carried on the transaction with the plaint- 
iff, retaining the benefit of money paid by him, but 
in the end not completing. Held , that he was bound 
by the contract, though its terms were to be as- 
certained by what had passed while he was disabled 
from, contracting, and that specific performance 
could be decreed against him. Whether his enter- 
ing into the contract was against the policy of the 
Act, and whether the order under s. 12 had, or had 
not, been made on good grounds, did not affect the 
question. Gbegson v. Udoy Aditya Deb 

I. L. R. 17 Gale, 223 
L . R, 16 I. A. 221 

20. Transfer of Property Act, 

1882, s. 83 — Civil Procedure Code, s. 875. A sum 
of money having been deposited in Court under the 
Transfer of Property Act, s. 83, by a vendee of the 
mortgagor, the mortgagee refused to accept it in 
discharge of his mortgage except on the terms that 
iho depositor should convey to him part of the 
mortgaged premises, which he consented to do. 
This agreement was not communicated to the Court, 
and the depositor refused to carry it out when the 
mortgagee had withdrawn the money as above. 
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Held, that the mortgagee was entitled to a decree 
for specific performance of the agreement to convey,. 
Tatayya v. Pichayya . I. L. R. 18 Mad, 816 

21, Reversionary interest, sale 

of — Purchase-money less than market value of 
reversion — Stat. 31 Viet., c. 4 — Inadequate consider- 
ation . The rule observed in England until the- 
passing of Stat. 31 Viet., c. 4, that specific perform- 
ance of an agreement to sell a reversionary interest 
should not be decreed where the purchase-money 
was less than the market value of the reversion!, 
held] not to be the rule in India. Gitarai v.. 
Balaji Keshav Shastbi Nagarkab 

I. L. R. 17 Bom. 232. 

22. Compromise — Specific Relief 

Act (/ of 1877), s . 22 — Specific relief granted in 
respect of an agreement concerning which both parties 
had at the time of making it equal means of knowledge,, 
though their relative legal positions were subsequently 
discovered to be different from what they had supposed 
at the time. N , a large landed proprietor, plied with- 
out issue in 1867. His widow G held possession of 
the estates down to her death in 1878. After some- 
disputes as to the succession, one N K, claiming as 
widow of an alleged adopted son of N , was put into 
possession by the Re venue authorities. Against 
N K two suits were brought for the property left 
by N . The first suit was brought in April 1879 by 
one C, claiming as sister’s son of N. C, being a 
pauper, sold a portion of the property in suit to one- 
M for R20,000 and made M a co-iffaintiff in the- 
suit. The second suit against N K was instituted 
in May 1879 by S and others, the defendants, ap- 
pellants in this present suit, who claimed title as- 
the nearest sapindas of the deceased N. In each 
of these two suits the plaintiff or plaintiffs were 
successful. In each the defendant appealed. In 
the case of C the defendant was successful, and the 
plaintiff’s suit was dismissed by the High Court on 
the 7th December 1886 ; in the other case the 
parties on the 25th of July 1885 settled their dis- 
pute by a compromise. While the two suits above- 
mentioned were pending, 8 and his co-plaintiffs- 
instituted a suit on the 2nd of July 1883 against Q 
and M asking for a declaration that they were 
entitled to succeed to the property of the deceased 
N. In January 1884 the female defendant having 
died, the Collector of Bareilly was brought on to- 
the record of this suit as guardian of her minor 
children, and on the 19th of January 1885 a com- 
promise was entered into between the Collector, on 
behalf of the minor children of M and one adult 
daughter of M on the one hand and the plaintiffs- 
on the other, whereby the representatives of M 
relinquished the suit and consented to a decree being 
passed in favour of the plaintiffs, and the plaintiffs- 
agreed that, when they got possession of the pro- 
perty, they would make over certain villages and a 
certain sum of money to the representatives of M- 
On the 6th of January 1888 the Collector of Bareilly 
instituted a suit for specific performance of the 
compromise of the 19th January 1885. The Court 
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of first instance decreed the plaintiffs’ olaun. On 
appeal by the defendants to the Hig *• 

Md that there was nothing in s 22 
Relief Act which would stand in the way of a de 2L 
for specific performance of the w ‘ as not 

compromise, when entered into in > a 

without consideration, and the subsequen_ g 

litigation could not affect the position 
as regards the present suit based thereon. bH 
Lal v . Collector oe Bareilly ^ ^ 42 3 


oo . - Sale-deed fraudulently sup 

Dressed bv defendant before registra * onr "“ 
Cause of alon. Where the defendant agreed to sel 
certain' land to the plaintiff and exectued as sale 
deed in favour of tlfe plaintiff to that ^ffect but 
subsequently obtained possession of it before : re is 
tration and fraudulently suppressed it that 
the plaintiff was entitled to eniorce spi P 
formance of the contract by the execution agUegm 
tration of a fresh document. CmOTA 
BjgvDI v. DorasamI Reddi I.I** 

94. Party entitled to damages 

for breach of contract — Right to specific yer 
formance — Injunction. A plaintiff who sues ° 
damages, and is entitled to them, cannotliewise 
he entitled to specific performance, or to an 
tion against the further breach of the ®^ re |j“g 0 g 
Ashrijeoontssa Begum v. Stewart 7 W^R. SOd 

05 Contract to give in mar- 

riage— Hindu marriage and betrothal— Damages 
for leach of contract. The Court will not orde^he 
father of a Hindu girl, in a suit to which the „irl is 
not a party, to specifically perform the: marr lag 
his daughter with a person to whom the daUoh_ 
has been betrothed. It will, however, av^id di am- 
ages against the father for breach by him of the 
contract of betrothal. TtaD Kxka - ^ 
Narotamdas . • 1 - E>U - LU -* 

26 • •' ■■ ■■■ : , Hindu law-—- 

Ceremonies of betrothal. Per Glover, J.—A _ suit 
for specific performance of a contract to give n 
marriage will not lie : the remedy is an action for 
damages for breach of the contract. The ceremony 
of betrothal does not, by Hindu law, amount to a 
binding irrevocable contract of which the Court 
would give specific performance. _ In the of 

Gtjetttt Narain Singh . L X*. R. 1 

s.c. Ggnpht Narain Singh *>. Ra ^\^°^ r 207 

27. 
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female infanticide, and that it would be . illegal,- 
according to Hindu law, to enter into relationship 
with it. Tbe ceremonies necessary to efiect a oe- 
trothal had not been performed, though some cere- 
monies had been gone through. Held , that, assam- 
xno- the ceremonies, which are said to have taken 
place, to have constituted a contract to marry, and 
taking into consideration the particular cause 
assigned for the breach, the relief, if the plaint 1 ft 
were entitled to any, should be in the shape of 
damages, and not by the specific performance of 
the alleged contract. Nowbut Singh ^ Lad 
Kooer 


Suit to enforce 


2«J V V ■'I'' 

betrothal of marriage — Suit for damages. The plaint- 
iff, on behalf of her infant son, sued the father aiul 
(mardian of M B to recover possession of M £, 
E that M B had been betrothed to her son, 
and that, under the Hindu law, betrothal was the 
same as marriage, and could not be repudiated, and 
that the defendant had on demand refused to give 
un M B. The defendant pleaded, inter aim, that 
the betrothal had been repudiated, as the family to 
which the plaintiff belonged had been guilty of 


^UU-Eil* * . 

90 _ Agreement by partners m 

absence of representative of a deceased 
partner — Person in position of trustee. Surviving 
partners are treated as trustees of the partnership 
property for the benefit of the representative of a 
deceased partner ; and an agreement < entered! into; 
bv such surviving partners, m the absence 01 toe 
representative of a deceased partner, M agee-- 
meat, is inconsistent with the nature of . such 1 bust 
to deal with the partnership assets ori yby w»y 
of sale — u ill not be specifically enforced. Ramlal. 
Thaktjrsidas V. Larmichand ^ gl 

29_ Stipulation in kabuliat—- 

Zamindar— Government, liability of. e ' 

terms of a kabuliat, equally binding on iMown- 
rnent and a zamindar, the parties concerned, w ^ 
follows : “ The construction of bheries {small em 
hankments), the excavation of the silt of kha s, ■ 
doSthe mouths) of the khals, the construction 
of crxmgura (large embankments), etc., m c 0 ™ 1 ® 
tiofwith the salt and sweet (i.e., not satoe)^ 
of the said pergunnah, shall be made by ihe 
ment of the Honourable Company. In a suit 
brought by the zamindar to obtain an order up 

specific performance. Chunker Sekhu 

™ - G “ TO 3 B c °i JffiSffTo. E. B. 384 

q 0 _ Agreement to advance- 

vnrm’ev on mortgage. In a suit to compel the 
defendant to advance B1,§00 or thereabouts 0 m 
•Xtetiff* the unpaid balance of a sum of « 3 ,«W 
which defendant agreed to advance «« mortgage,, 
and for which a mortgage was executcd arid do 

Uvered to the defendant -—Held, that the Court 
ought not to make a decree for specific perfomance 
of such agreement. Anakaran KASjiy ^ 
MADATH AVULLA . • ' . 

qi - Suit for execution of fresh 

instrument on retention of tart ; one by 
defendant — Specific Relief Act (I of 187 1), ■’ 

oj 22 Suit to restore terms of lost instrument. 

plaintiffs, alleging that the defendants having «e- 
cuted in their favour and delivered to them a bona 
the consideration for which was money due to them 
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of the. attorney, and no inspection of title-deeds or 
payment of the earnest-money therefore took place. 
Held, in a suit for specific performance of the above 
contract, that the first letter contained no absolute 
proposal or undertaking to purchase, but merely 
fixed the price to be given for the house, leaving the 
inspection of title-deed and the payment of earnest- 
money to be settled at the meeting asked for. That 
both parties having treated the payment of earnest- 
money as an element in the contract, the contract 
could not be completed till the amount of earnest- 
money had been ascertained. IGoylash Ghunder 
Doss v. Tariny Churn- Singhee 

I. li. R. 10 Gale. 588 

33. — - — ; Agreement ■ to sell 

land by guardian of minor contingent upon the per- 
mission of the Court— Specific Beleif Act (1 of 1877), 
s. 26. A certificated guardian of certain minors 
entered into the agreement with the plaintiff to sell 
certain land belonging to them for a fixed price con- 
tingent upon the leave of the Court, which was 
necessary, being obtained to the transaction, and 
a portion of the purchase -money was paid by the 
plaintiff. The Court sanctioned the sale, but at a 
higher price than that agreed on between the plaint- 
iff and the guardian, and the latter sold to a third 
party. The - plaintiff thereupon sued the minors 
by their guardian as next friend and the third party 
for specific performance of the agreement to sell to 
him at the price mentioned in the agreement. Held, 
that the contract was not one which could be speci- 
fically enforced, and that s. 26 of the Specific Relief 
Act did not apply. The contract as it stood was 
never a complete contract at any time, as it was 
contingent upon the permission of the Court, and 
the permission of the Court did not extend to the 
whole contract as agreed upon between the parties. 
Narain Pattro v . Aukhoy Narain Manna 

1. 1«. R. 12 Gale. 152 

34 — Suit for specific perform- 

ance of a contract against a minor— Contract 
entered into by a guardian with the sanction of the 
Court — Act XL of 1858 , s. 18 — Guardians and Wards 
Act ( VIII of 1890), s. 31. In a suit to enforce speci- 
fic performance of a contract against a minor, enter- 
ed into by a guardian appointed under Act XL of 
1858 with the sanction of the Court, it was not 
shown that the contract was for the benefit of the 
minor. Held , that a decree for specific performance 
of a contract should not be made against the de- 
fendant while an infant. Flight v. Holland , 4 Buss. 
298, and Sikher Chand v. Dulputty Singh , I. L. B. 
5 Calc. 363 , referred to. Held , also, that, although 
the jurisdiction to decree specific performance is 
discretionary, it must be judicially exercised, and 
no Court would, even if it could, make a decree for 
the specific performance of a contract, unless the 
contract was shown to be for the infant’s benefit. 
Juoul Kishori Chowbhurani v. Anunda Lal 
Chowdhttri . . I. D. R. 22 Gale. 545 

. 35 . — — Contract Act (IX 

of 1872), s. 11— Specific Belief rid (I of 1877), s. 28 
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that plaintiff ha,(l himself through an agent com- 
peted for the patni at the sale : consequently that 
the event contemplated had not happened, and that 


plaintiff had himself avoided the agreement. H j 
pleaded that he was not privy to the agreement, : 
and the minor that he was not bound. The lower 
Appellate Court found that both parties had aban- 
doned and avoided the agreement. Held, that, 
even if the agreement were binding on K, the Court 
could not compel a partial performance, which was 
all that could take place ; for as plaintiff claimed 
half the patni and K's share was at most one-fourth 
plaintiff could be entitled to one-eighth only. A 
specific performance could not be decreed, tor 
plaintiff could have resisted an action brought by 
the present defendants for fulfilment of contract, as 
he could not have been compelled to buy what he 
had not agreed to. Nuffer Chttkder Chukpeb 

KHOODEERAM POBAMASICK - 24 W. It, 4o4fc 

, v ; 38. ;V - : ' • • " - ; Giving " ■ lease with, posses- 

sion to another than plaintiff — SuU for posses- 
sion where remedy is suit for damages. _ I), after 
having given a kutkina pottah of a certain village 
M ffrantfid another kutkina pottah of, the same 


the Privy Council reserved to the zamindar leave/ 
to institute a suit for redemption upon payment to 
the defendant of all sums advanced to him. . In a 
suit instituted by the zamindar for redemption in 
1866, a razinamah was signed by the plaintiff and 
defendant in the suit, by which the term of the 
original lease was extended to the year 1875 for- 
th© considerations therein contained. In 1867 the 
plaintiff brought a suit for possession, and claimed 
the benefit of the stipulations contained in the razi- 
namah, or for damages. Held , that the plaintiff 
was not entitled to possession, on the ground that 
defendant was not in possession under the old 
lease, inasmuch as the effect of the razinamah of 
1866 was not to extend the former old lease, but 
plaintiff was entitled to recover damages for loss^of 
profits during the defendant’s father’s possession* 
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mnder the old lease. Fond clair v, Vinaithee- 
than Chetty • *. 5 Mad. 251 

42. * Vendor and purchaser — 

Suit by purchaser against vendor for specific perform- 
ance of contract of sale — Covenant by purchaser to 
build a temple — Specific Belief Act (I of 1877), s. 21. 
On the 16th November 1893 the first defendant 
agreed to sell a house to the plaintiff. The contract 
contained a covenant on the part of the plaintiff to 
build a temple and to secure an annuity to the ven- 
dor and his wife. On the 21st of the same month 
the first defendant sold and conveyed the same 
house to the second defendant and put him in pos- 
session. In a suit brought by plaintiff against de- 
fendants Nos. 1 and 2 for specific performance 
•of the contract of the 16th November : — Held, that 


latest the drafts of the eonve t yanee from C to the 
defendant were formally and finally approved, and 
the defendant was anxious to complete the sale to 
the plaintiff. On the 23rd July he wrote to the 
plaintiff reminding him that the time to complete 
would expire on the 9th or 10th of August, and 
requesting him to be prepared then to complete 
the purchase ; otherwise he would consider the 
agreement of the 23rd June to be null and void, 
and would himself begin to repair the house. The 
plaintiff sent no reply to this letter, but at an in- 
terview with the defendant told him that he was 
considering the matter. He, however, took no 
steps in the matter beyond getting a draft convey- 
ance prepared. The deed of conveyance by C to 
the defandant was ready for execution on the 23rd 
August. Matters remained in this state until 
September. On the 7th September the defendant 
through his solicitors served a notice on the plaint- 
iff, requiring him to carry out the agreement of the 
23rd June, and giving him notice that, in default 
of compliance within four days, he would consider 
the agreement at an end- The four days having 
expired without the plaintiff sending a reply or 
taking any steps to complete, the defendant con- 
sidered his contract with the plaintiff to be at an 
end, and on the 13th September he completed his 
purchase from C without reference to the plaintiff. 
If the plaintiff had been ready to complete the pur- 
chase, the conveyance to him by the defendant and 
the conveyance by C to the defendant would have 
been executed simultaneously. Immediately after 
taking the conveyance from C, the defendant began 
to repair the house. When the repairs were almost 
complete, the plaintiff, on the 5th October 1886, 
sent a notice to the defendant requiring him to speci- 
fically perform the agreement of the 23rd June 
1886. The defendant refused, and the plaintiff 
filed this suit for specific performance. Held, on 
the evidence, that the delay in completing the pur- 
chase was the delay of the plaintiff, and not of the 
defendant. Held, also, that, having regard to the 
circumstances under which the contract with the 
plaintiff was made and to the nature of the pro- 
perty, the time stipulated for the completion of the 
purchase was of the essence of the contract, and 
that the extension of time granted at the plaintiff’s 
request to the 10th August operated only as a 
waiver to the extent of substituting the extended 
time for the original time, and did not destroy the 
essentiality of the time. Barclay v. Messenger y 4$ 
L. J. CK 449. The defendant’s letter of the 23rd 


as the Court could not enforce. Ramci-iandra 
‘GaNESH Purandharee v. Ramchandra Kondaji 

1.1,. B. 22 Bom. 46 

43 . — — — Specific Belief 

Act (Act 1 of 1877). Upon a contract for the sale 

.of the proprietary right in lands the intending 
purchaser, insisting on a right to compel the 
vendor to give an absolute warranty of the title, 
'-withheld payment of the purchase -money beyond 
the time fixed. He also sued for specific perform- 
ance of the contract, requiring a guarantee from the 
vendor, until it appeared that the judgment of the 
Appellate Court was about to be given against him 
-on the ground that he was not entitled to what he 
-claimed. Held , that certain reported cases where, 
apparently, the plaintiff had been willing to submit 
to have the agreement which was actually proved 
performed, were different from this ; and that the 
decree dismissing the suit ought to stand. Here 
the plaintiff, insisting upon having that which he 
'had no right to have, had delayed performing his 
part of the agreement on that account. Bindeshri 
Prasad v. Jairam Gir . 1. 1 . B. 9 All. 705 

1 . B. 14 I. A. 173 

44. - — — — * Suit by vendee 

against vendor — Delay of vendee in completing • — 
Rescission of contract by vendee— Time of the essence 
of the contract — Extension of the time stipulated for — 
Effect of such extension — Conditional waiver of per- 
formance within stipulated time — Notice to complete — 
Unreasonable notice . On the 26fch February 1886 
the defendant purchased a house from C for R4,500 
and paid C a considerable portion of the purchase - 
money. Before the transaction was completed, 
and the conveyance executed, the defendant, on 
the 23rd June 1886, by an agreement in witting, of 
that date, agreed to sell the house to the plaintiff at 
an advanced price of R4,8O0. The defendant was 
anxious that the sale should be completed in a 
short rime, as the draft of the conveyance by C to 
himself had 'been prepared, though not finally 
.approved, and the house was in bad repair and in a 
somewhat dangerous condition. He had applied 
.to the Municipality for leave to repair the house, 
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July was but a timely warning to the P^tifi that 
the contract would not be kept m suspense a ter 
the extended time had expired, ihe plamtitt, 
though thus warned, took no steps to complete, 
.and was not therefore m a position to en P 
formanee from the defendant after the 1(P - o 

had gone by. It was contended Written bv 
that the letter of the 7th September, written by 
the defendant’s solicitors, treated the contract as 
then still subsisting and purported to P?* 
it if not completed within four days i 
so allowed was unreasonable ; that the 6 * efe , 

in fact, by that letter waived the plaintiffs pie nous 
default and gave the plaintiff a fresh ^ 

Hrhl that such was not the effect of the Letter, xnc 
S was only l qualified and conditional warver 
of the performance within the stipulated time, the 
SiS that the plaintiff shouki complete 
within four days. That condition not harm- been 
complied with, the waiver 

Rnrdcw v. Messenger , 4o L- 4. in. uuj, <* uu - , n 
V.' Smith, 6 Hare. 222. Qucere: Whether under ah 
the circumstances of the case, and assuming 
not " been originally of the e^nce o the 
•contract, the four days’ time limited bj that letter 
was unreasonable. Fakxb ^"^VomeSS 


___ failure to give possession 
.under agreement — Suit for possession. A 


45. 


llTlCLtiJL Cwj-U.w'xi. m j - x * * 

pui-chaser of property of which possession was con 
tracted to be given, but which contract the vendor 
is unable to fulfil, is at liberty to rescind the contract 
and sue for repayment- of the purehase-mon y, 
Sd is not. obliged to sue for specific p^omauee 

Mohtjn Lai V. Beharee Lal . 3 JS. W. 

40 — — Agreement to pay money 

or in default to execute bond— Sin* to recover 
money. By an agreement it was contracted that 
the defendant should pay to the plaintiff R4,000 
within six months, and that, in default of payment 
within such period, he should execute a bond ™ 
secure payment with interest within a further 

period of six months. The money not having been 

paid and no bond having been executed, more than 
twelve months after the date of agreement, the 
plaintiff sued to recover the amount due under the 
agreement 1 vrith interest. Held, that the suit was 
rightly brought, and that the plaintiff was not 
bound to have sued for specific perfomanee of the 
agreement to execute a bond : » 0 ™'^ 

Begum v. Mahomed Mibza . 10 C. L. R. two 

^_rjr _____ Agreement for assignment 

of rents — Suit for consideration-money^Damages. 

The plaintiff, having agreed to assign certain 
arrear^ of rent due to him to the defendant for a 
consideration, brought this suit m which he tendered 
the kobala of assignment and claimed the consider- 
ation-money with interest. Held, that the plaintiff 
had misconceived the shape m which his suit was 

brought, and, as his claim was purely for money, he 

should have sued for damages for breach of contract, 
especially as it was found as a fact that the subject 


2. SPECIAL CASES — contd. 
chssi^ii^u. was now worthless. Held, also, that, as in 
a former suit brought by the present defendant for 
specific performance of the same contract the pie- 
sent plaintiff (as then defendant) had resisted suc- 
cessfully and without qualification, he could not 
now treat the contract as subsisting. Sileg Peeg- ah 
Roy v. Injoke Tewakee . 21 W. R. 433 

43 # .Agreement by Government 

to pay moneys in lieu of tora garas hak— 
Jurisdiction of Civil Courts — Pensions Act { XXIII 
of 1871), s. 4. A suit against Government, upon an 
alleged agreement by Government to pay moneys 
from its treasury in lieu of tora garas ha ks, _ falls 
within the prohibition, in s. 4 of Act, XXI 11 oi lbi 1, 
to Civil Courts to entertain any suit relating to any 
o-rant of money made by the British Gov eminent, 
whatever may have been the consideration for such 
grant, and whatever may have been the nature of 
the payment, claim, or right for which such grant 
may have been substituted. Observations on the 
cessation of the collection of tora garas by Govern- 
ment. Qucere : Whether Government bound itsell 
, to act perpetually as agent of the garasias in the 
i collection of tora garas. Qucere : Whether the 
Civil Courts would compel the specific performance 
of such an agreement. Maharval Mohansangji 
* Government of Bombay^ ^ 4 Eom _ ^ 

49 > , Agreement to lease — Subse- 

quewt lease to third party taking in good faith without 
notice of agreement — Specific Belief Act (i of 187/), 
s 18. S agreed to lease certain immoveable 
property to" If for a term of fifteen years, and to 
execute and register the lease on a certain specified 
day. Before the day fixed for executing the lease 
arrived, S executed a lease of the same property 
for two years in favour of N and others, who had 
no knowledge of the agreement to lease to IF. II 
thereupon sued S and his lessees, claiming cancel- 
lation of the two years’ lease to N and his co -lessees 
and specific performance of the agreement to lease 
to him for fifteen years. Held, that S was, having 
regard to s. 18 of the Specific Relief Act, m the 
position of a person who had agreed to lease, hay- 
ing an imperfect title,” and who had subsequently 
acquired such an interest in the property as enabled 
him to carry out his agreement, and that, although 
the lease to if and others could not, under the cir- 
cumstances, be set aside, the plaintiff was entitled 
to a decree for “ specific performance, of the agree- 
ment to. lease to him, to take effect after the deter- 
mination of the lease which had been granted do 
N and others. Sarjxj Pkasap Singh u \\ az® 
Atj (1900) . - . I. X.. R. £3 AH. 1I 6 

gO _____ __ Agreement to sell — Contract 

Act (Z? of 1872), s. 65 — Limitation Act (XV of 1877), 
Sch II Art, 97— Suit for specific performance 
— Agreement declared unenforceable— Alternative 
claim for refund of consideration paid there - 
wider— Limitation, The defendants, agamst 
whom a decree for foreclosure was outstand- 
ing, agreed to seh certain immoveable property 
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to the plaintiff, and the plaintiff paid into Court, 
as part of the consideration, the amount due 
by the defendants under the foreclosure decree. 
The defendants neither executed a conveyance of 
the property which they had agreed to sell, nor did 
they return to the plaintiff the money which he had 
paid on their behalf. The plaintiff thereupon sued 
the defendants, claiming in the alternative either a 
decree for specific performance of the agreement to 
sell or a refund of the money paid by him as part 
of the consideration for the sale agreed upon. The 
Court of first instance gave the plaintiff a decree 
for specific performance. On appeal by the defend- 
ants, it was held by the High Court (i) that, the 
terms of the agreement, to sell not being satisfac- 
torily proved, "no decree for specific performance 
could be made ; (ii) that the plaintiff was therefore 
entitled to get back the money which he had paid 
under the agreement ; and (iii) that the plaintiff’s 
alternative claim for a refund on failure of consider- 
ation was governed, as to limitation, by Art. 97 of 
the second" Schedule to the Indian Limitation Act, 
1877, and was not barred by limitation, inasmuch 
as limitation only began to run from the date of the 
High Court’s decree declaring the agreement to sell 
to be unenforceable. Dassn Kuar v. Dhum Singh , 
L L. R. 11 All 4.7 > followed. Udit Narain Misr 
v. Muhammad Minnat-ulla (1903) 

I. L. R. 25 All. 618 

51 Attempt by party to rescind 

agreement of which bis heirs afterwards 
seek specific performance— Suit — Ekrar — 

Consideration, failure of. Where parties had made 
a compromise comprising an agreement, the chief 
consideration for which was the execution of an 
ekrar by one party acknowledging the title (as 
adopted son) of the other party to the agree- 
ment, and the former had subsequently by his 
conduct (in bringing a suit to set aside the adop- 
tion and alleging that the ekrar had been obtained 
from him by . fraud) attempted and in a great 
measure succeeded in depriving the latter of 
the benefit of the agreement : — Held, in a suit by 
the heirs of the party, who had so tried to rescind 
the agreement, that there had been a failure of 
consideration and the conduct referred to was at 
variance with and amounted to a subversion of the 
relation intended to be established by the compro- 
mise, and that specific performance of the agree- 
ment could not be enforced. Srish Chandra Bov 
v. Banomali Roy (1904) . I. L. R. 31 Gale. 584 
s.e. L. R. 31 I. A. 107 

52. Construction of lease — 

Covenant for renewal. — Time whether or not of the 
essence of the contract. The plaintiff sued for 
specific performance of a covenant for renewal 
contained in a lease, the material clause of 
which was as follows: — “After the expiration 
of the said term, if the losses shall so desire, 
the executant shall have no objection whatever 
to renew the lease for a further term of twenty 
years on the terms and in consideration of payment 
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of the rent mentioned in the lease.” There was. 
nothing in the lease to indicate that notice of in- 
tention to renew was to be given before its expira- 
tion. Held, on a construction of the lease, that 
I time was not of the essence of the contract, and 
| that the plaintiff had not forfeited his right to have- 
the lease renewed by reason of having allowed 
some months to elapse after the expiration of the 
original term before he gave notice to the defend- 
ants of his intention to take advantage of the 
covenant for renewal Jaggi Lal v. Sir W. E. 
Cooper (1905) . I. L. R. 27 All. 098- 

53 , Contract to re -convey land 

— Civil Procedure Code (Act XI 7 of 1882), s. 43 
— Cause of action — Whether same for a suit for 
specific performance of a ' contract to reconvey 
land and for the mesne profits of the properly 
Specific Relief Act (I of 1877), s. 19 . A suit for 
specific performance of a contract to reconvey 
a certain plot of land after its breach and the- 
claim for mesne profits of the property to which 
the plaintiff is entitled in consequence of the delay 
on the defendant’s part to execute the reconvey- 
ance, are based on the same cause of action. A 
plaintiff instituted a suit for the specific perform- 
ance of a contract to reconvev a plot of land, in 
which he did not claim mesne profits to which he 
w r as entitled in consequence of the defendant’s' 
delay in performing the contract ; subsequently to 
the decree for specific performance he brought an- 
other suit for the mesne profits : Held, that the- 
plaintiff’s suit for mesne profits that accrued due 
before the institution of the suit for specific per- 
formance was barred under s. 43, Civil Procedure 
Code. Ganesh Ram Pal v. Mohesh Ram Pal 
(1909) .... 13 C. W. IST. 609 1 ’ 

SPECIFIC RELIEF ACT (I OF 1877). 

See Injunction — Special Cases — Exe- 
cution op Decree. 

I. L. R. 4 Calc. 38 0‘ 

See Injunction— Special Cases — Public 
O pricers with Statutory Powers. 

X. Ii. R. 21 All. 348 

See Lease . I. L. R. 33 Calc. 203 

See Prescription — Easements— Light 
and Air . I. L. R. 18 Bom. 474. 

See Vendor and Purchaser— Invalid 
Sales . I. L. R. 26 Bom. 159 

Mandamus — Bank of Bombay — 

Right of a shareholder to imped the register of 
shareholders of the Bank — Object of such inspection 
— Common law right of a member of a corporation to 
inspect books of the corporation — Presidency Banks' 
Act (XI of 1876), s. SO. Held, that the plaintiff’s 
proper remedy was by way of suit and not manda- 
mus dnder the Specific Relief Act Sulleman 
Somji v. The Bank op Bombay (1907) 

I. Ii. R. 31 Bom, 319* 
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See Appeal — Execution of Decrees — 
Questions in Execution. 

I. L. B. 20 Mad. 428 

See Appeal — Orders. 

I. L. B. 22 Calc. 830 

See Costs — Special Cases — Summary 
Suit for Possession . 15 W. B. 288 

See Limitation Act, 1877, Sen. II, Art. 3 

7 C. W. 1ST. 218 

See Limitation iVcT, Sch. II, 1877, Art. 

142 . . .9 0. W . 3ST. 1081 

10 C. W. IN. 1081 

See Parties-— Parties to Suits— Prin- 
cipal and Agent. 

I. L. B. 5 Bom. 208 

See Possession — Nature of Possession. 

I. L. B. 15 Bom. 238 

See Possession, Order of Criminal 
Court as to — Nature and Effect of 
Decision . . 20 W. B. 12 

See Possession — Suits for Possession. 

I. L. B. 26 Mad. 514 

See Res Judicata— Judgments on 
Preliminary Points. 

I. L. B. 6 Bom. 477 

See Resistance or Obstruction to 
Execution of Decree. 

I. L. B. 27 Bom. 302 

See Specific Performance. 

See Statutes, Construction of. 

I. L. B. 19 Calc. 544 

See Suit . I. L. B. 31 Calc. 647 

See Title — Evidence and Proof of 
Title • . . 5 C. L, B. 278 

See Title — Miscellaneous Cases. 

I. L. B. 25 Mad. 448 

This section corresponds with s. 15 of the Limita- 
tion Act of 1859. The following are cases decided 
on that section : — 

1, L — Criminal Proce- 

dure Code 9 1861 , ss. 318 , 319 — Dispossession. The 
object and effect of s. .15 of Act XIV of 1859 con- 
sidered, anu the bearing of bs. 318 and 319 of the 
Code of Criminal Procedure with regard to cases of 
dispossession and the jurisdiction of the Civil 
Courts, illustrated. Enaetoollah Chowdhry v. 
Ejlshun Soondur Surma . . 8 W . K. 386 

2. — Object oj section 

— Wrongful dispossession — Onus of proof . S. 15 
did not affect the general law on the matters to which 
it related, but provided a special remedy for a parti- 
cular kind of grievance, e.g., to replace in possession 
a person who had been evicted by a wrongful act 
from landed property of which he had been in undis- 
turbed possession, and to prevent a powerful person 

VOL. ? V. 
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—contd. 

s. 8 — contd • 

from thus shifting the evidence of proof from himself 
to another less able to support it. Kalee Chunder 
Sein v. Adoo Shaikh . 9 W. B. 602 

3. — — — Possessory actions 

by persons wrongfully dispossessed— Civil Procedure 
Code , 1859 , s. 230. S. 230 of the Civil Procedure 
Code of 1859, which related to possessory actions by 
parsons wrongfully dispossessed in execution of 
decrees, did not apply to a case determined under 
s. 15 of Act XIV of 1859. Gobind Chunder 
Bagdee v. Gobind Ghose Mundul 7 W. B, 171 

4. — — Previous posses- 

sion — Dispossession. Mere previous possession will 
not entitle a plaintiff to a decree for the recovery of 
possession except in a suit under s. 9 of the Specific 
Relief Act, 1877, which must be brought within six 
months from the date of dispossession. KJmja'h 
Enaetollah Chowdhry v. Kishen Soondar Surma, 8 
W. R. 389 ; Ertaza H ossein v. Bany Mistry 1. L. R. 
9 Calc. 130 ; Debi Churn Boido v. Issur Chunder 
Manjee , I. L . R. 9 Calc. 39; Kawa Manjee v. 
Khowaz Nussio , 5 C. L. R. 278 ; Wise v. Ameerun - 
nissa Khatoon , L. R. 7 1 . A. 73 ; Krisknarav 
Yashvant v. Vasudev Apaji Ghotilcar , 1 . L. R. 8 
Bom. 371 ; Pemraj Bhavaniram v. Narayan Shiva - 
ram KHsti, 1. L. R. 6 Bom. 215 ; Mohabeer Pershad 
v. Mohabeer Singh, I. L. R. 7 Calc. 591 : 9 C . L. R. 
164 , referred to and explained. Purmeshur 
Chowdhry v. Brijolall Chowdhry 

1. 1*. B. 17 Calc. 258 

Shama Churn Roy v. Abdul Kabeer 

3 C. W. IN. 158 

Nisa Chand Gaila v. Kancharam Bagani 

I. L. B. 26 Cale. 579 
3 C. W. NT. 568 

5. Suit to enforce 

right of way. S. 15 of Act XIV of 1859 was not 
applicable to a suit to enforce a mere right of way. 
Haro Dyal Bose v. Kristo Gobind Sein 

17 W. IN. 70 

6. • — — Nature of posses- 

sion necessary for suit — Possession as trespasser. 
Semble : Mere possession as a trespasser was not 
sufficient to entitle a plaintiff to recover in a suit 
brought under s. 15 of Act XIV of 1859. There 
must be in the plaintiff juridical as opposed to mere 
physical possession. Dadabhai Narsida v. Sub- 
Collector of Broach , . 7 Bom. A, C, 82 

7. A . Warrant of exe- 

cution — Seizure of immoveable property not described 
in decree — Illegal possession. Where a warrant was- 
issued to the Sheriff to seize certain specific immove- 
able property not coming within the description in 
the decree, it was held that possession under such 
warrant would not be an illegal possession under the 
meaning of s. 15. Jadubchunder Checbky v. 
Heeraloll Saha 

1 Ind. Jur. IN. 8. 21s Bourke O. C. 384 

17 L 
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8. r .... Right of way — 

Immoveable property. A right of way is not “ im- 
moveable property” within the meaning of s. 9 
of the Specific Relief Act. Mangaldas v. J ewan- 
bam . , . I. L. R. 23 Bom. 673 

9. — — ■ Tenants illegally 

ejected. A tenant in possession after expiry of his 
lease can only be ejected by due course of law ; and 
if illegally dispossessed, he was entitled, under s. 15, 
Act XXV of 1859, to sue and recover possession, not- 
withstanding a pottah set up by defendant. Sofa- 
OLii Khan v. Woopean Khan . 9 W. R. 123 

PQ. : _ ........ Time within 

which suit must be brought. The suit must be brought 
within six months of the alleged ouster, otherwise 
anterior possession would be of not avail to the 
plaintiff. Ameer Bibee v. Tukroonissa Begum 
y 7 W. R. 332 

Upheld on review in Tukroonissa Begum: v. Mo- 
gul Jan Rib ee . . . 8 W. R. 370 

Ameeroonissa Khatoon v . Wise. 

24 W. R. 435 

The plaintiff is entitled to recover notwithstanding 
any other title. Doe d. Kullammal v. Kuppu 
Pillai . . . . . 1 Mad. 85 

IX. __ — : — - — - Trial of question 

of dispossession . Plaintiff having sued under s. 15. 
Act XIV of 1859, for possession of a parcel of land of 
which he alleged hims If to have been dispossessed 
by defendants building a hut upon it, the Court of 
first instance determined that, as the land was part of 
a village and plaintiff had not sued for possession of 
the village, it could neither declare his possession of 
the entire village nor of the particular parcel. Held , 
that there was no reason why the Court should not 
try whether the plaintiff was dispossessed as alleged, 
and whether he should not have possession. Omar- 
CHAND MaHATA V. NaWAB XaZIM OF BENGAL 

11 W. R. 229 

12. \ Right under de- 

cree for possession. A party recovering possession of 
land in virtue of a decree under s. 15, Act XIV of 
1 859, recovered the land with the crop growing upon 
it, and was fully entitled to cut the same. Shiraj- 
dee Pbamanick v. Emam Buksh Biswas 

13 W. R. 104 

13. — - — — — Suit to set aside 

award under section. The defendant having had an 
^ward under s. 15, Act XIV of 1859, the plaintiff’s 
allegation of possession and dispossession by the 
'defendant required him specifically to prove the 

. facts before the defendant could be called upon to 
prove his case. Juggurnath Deb v. Mahomed 
Mgkeem . . . 17 W. R. 101 

14. Suit to set aside 

'award under section. Although in a suit to set aside 
an award, made under s, 15, Act XIV of 1859, plain* 
ttiff had to establish his own title before the party in 
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possession couid be required to make good his case, 
a Judge should look into the summary case itself, 
and ascertain if there had been a proper inquiry 
and trial in that case. Surbo Mohun Roy v. 
Surut Chunder Roy . . 16 W. R. 34 

15. Decree for posses- 

sion — Evidence . A decree for possession in a suit 
under s. 15 of Act XIV of 1859 was primd facie evi- 
dence that the plaintiff in that suit was entitled to 
recover, from the defendant therein, mesne profits 
for the period of dispossession. Radha Charan 
Ghatak v. Zamirunissa Khanum 

2 B. L. R. A C. 67 : 11 W. R. 83 

Reversing s.c. Zumurudoonissa v. Radha 
Churn Ghuttuck . . 9 W. R. 590 

See Jiaullah Sheikh v. Inu Khan. 

I. L. R. 23 Calc. 693 

and cases there cited. 

16. — -■ — - — — — — ~ — — Mortgagee in pos- 
session — Dispossession by mortgagor — Suit for posses- 
sion — Fraud. It is no answer to a suit for pos- 
session under s. 9 of the Specific Relief Act, brought 
against a mortgagor by a mortgagee who has 
been forcibly dispossessed by the mortgagor, to 
allege that the mortgage and possession under it 
were obtained by the fraud of the mortgagee. The 
mortgagor’s proper remedy is by way of a suit to 
set aside the mortgage and recover possession. 
Sayaji bin Nimbaji v. Ramji bin Langapa 

I. L. R. 5 Bom. 446 

17. — Partial disposses ■ 

sion — Suit for possession. A possessory suit lies 
under s. 9 of the Specific Relief Act, when plaintiff’s 
possession has been partially, as well as when it has 
been wholly, disturbed. Sabapathi Chetti v. 
Subraya Chetti . . I. L. R. 3 Mad. 250 

18. -- Possessory suit — 

Constructive possession by receipt of rents. The mere 
discontinuance of payment of rent by tenants does 
not constitute a dispossession within the meaning of 
s. 9 of the Specific Relief Act. The object of that 
section is to provide a speedy remedy for that class 
of cases where a person in physical possession of 
property is forcibly dispossessed from it against his 
will and consent. In the matter of the petition of 
Tarini Mohun Mozumdar. Tarini Mohun Mo- 
zumdar v. Gunga Prosad Chuckerbutty 

I. L. R. 14 Calc. 649 

19. - — Immoveable pro- 

perty — Right of fishery — Possession— Dispossession. 
The plaintiffs were fishermen belonging to the village 
of X. They claimed in this suit for themselves and 
the other fishermen of their village the exclusive 
right of fishing in the Nagothna Creek between 
high and low-water marks, within certain limits set 
forth in the plaint, and under s. 9 of the Specific 
Relief Act (I of 1877) they sought to recover posses- 
sion of that right from the defendants, who, they 
alleged, had dispossessed them within six months 
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before this suit was filed. The Subordinate Judge 
held that they had established their right, and made 
an order directing that possession should be restored 
to them. The defendant then applied to the High 
Court under its extraordinary jurisdiction, contend- 
ing that the order made by the first Court was 
beyond its jurisdiction, the right of fishing not being 
immoveable property within the meaning of that 
section. Held, that the first Court did not act 
without jurisdiction, the right claimed coming 
within the denomination of immoveable property. 
Bhundal Panda v. Pandol Pos Patil 

I. Xj. B. 12 Bom. 221. 

20. Right of fishery 

— Suit for possession of right to fish in a khal. A 
suit for the possession of a right to fish m a khal, 
the soil of which belongs to another, does not come 
within the provisions of s. 9 of the Specific Relief 
Act, 1877. Natabab Parue v. Ktjbir Partje 

1. 1*. B. 18 Calc. 80 

- 1 inmoveable pro - 


21 . . /»- 

petty — Right of fishery — Possession , suit for. Held , 
by the Pull Bench (Prinsep and Pigot, JJ. 9 dissent- 
ing) that a suit for the possession of a right to fish 
in" a khal, the soil of which . does not belong to the 
plaintiff, does not come within the provisions of 
s. 9 of the Specific Relief Act. Radix Jhala v. 
Gour Mohun Jhala . I. Ij. B. 19 Calc. 544 

- Immoveable pro - 


s. 9 — contd. 


Wise v. Amecr-un-nissa Khatoon, L. R. 7 I. A. 73 * 
Pemraj Bkabaniram v. Narayan Shivamm KhisU, 
1. L. R. 6 Bom. 215 ; Krishnarav Yashvmt v. 
Vasudev Amji Ghotikar, 1 . L. R. S Bom. 371 ; 
a,nd Muhammad Yusuf v. SvM, Nath, All. Weekly 
Notes ( 1887 ) 55, referred to. Per Mahmood, J.— 
A person who is suing upon a merely possessory title 
to recover possession of immoveable property 
against a person who has ousted Mm must bring his 
suit, if at all, under s. 9 of Act I ot l&n, and there- 
fore within six months from the date of his shs- 

. W “ i K L"B.isi5”S 

2 ^ _ Nature of posses - 

sion giving right of suit—J uridical possession. _ Where 
the plaintiff alleged that he was in nMe 

certain room as representing his father and une e 
who were alive, but who were not parties to the suit , 
and that he had been dispossessed froin suohroom 
within six months of the institution ot the present 
suit -.—Held, that his possession, not being juridical 
possession, did not entitle him to maintain a, suit 
under s. 9 of the Specific Belief Act. 
he allowed to amend the plaint by alleging 
the possession of the plaintiff exclusive pas- 

session on his own account was not allowed, suca 
allegation being inconsistent ivith the ea^on whmh 
he came into Court. Nwrao Lam. M™ | 
Bajbndbo Nabain Ebb I. L. K. 22 Laic, o 


peril— Bight of ferry. A right of ferry is immove- 
able property or an interest therein within the 
meaning cf the Specific Belief Acte, s. 9. Krishna 
v. AkiIiASDA . . I. L. B. 13 Mad. 54 

23 — — • Mamlatdars, 

Courts Act (Bom. Act III of 1876)— Suit by a tree- 
passer to recover possession. A trespasser, who has 
been dispossessed, is not entitled to bring a suit 
under s. 9 of the Specific Relief Act (I of 1877) or 
under Bombay Act III of 1876 to recover pos- 
session. Dadabhai Narsidas v. Sub-Collector of 
Broach, 7 Bom H C Befi A. C. J 82 ; Krishnarav 
Yashvant v Vasudev Apaji Ghotikar, 1. L. M. X 
Tin-m 371 : and Virjivandas Madhavdas v. Ala ho- 
med ' AUkhan Ibrahimlchan 1. L. R. 5 Bom. 208 , 
referred to. Amieppib * 6g5 

« 

2 ^ 1— Possession , suit 

or Suit in ejectment on a possessory title. Per 

Z. „ - r J rn.,v lT ,r,TT T.7 CM 4T 


Edge, C. J., Straight and Tyrrell, J J . (Mahmoob 
J., dissentients).— S. 9 of the Specific Belief Act is 
intended to provide a special summary remedy tor 
a person who, being whatever his title, m possession 
of immoveable property, is ousted therefrom. a 
section does not debar a person who has been ousted 
bv a trespasser from the possession ot immove- 
able property to which he has merely a possessory 

title' from bringing a suit in ejectment on his pos- 
sessory title after the lapse of six months from the 
date of his dispossession. Davison v. Gent, Zb l*. 
J. Exch* 122 ; Asher v. Whitlock, L. R. 1 st. is. i , 


sMy person evicted brought more than ^ months 
from date of dispossession against one having better 
me than himself. Certain land belonging to two 
brothers was mortgaged by one oithenr and leased 
to plaintiffs by the mortgagee. The heirs ot the 
other brother, declining to accept the mortgage or 
the lease which had been granted under it as binding 
™ fhAm evicted plaintiffs from the land. Plaintiffs 
now brought this suit against the defendants to re - 
cover the possession of which the defendants had 
deprived them by such eviction. • d f ^ the 
title was found to he good. Held, that s * 9 
^-nccific Relief Act was not applicable, and that 
not suoceed.' Per . Subbabkania . 

S an undoubted rule of law 
Emt a person who has been ousted by another who 
S no tetter right is, with reference to the -person 
n ns tin a entitled to recover by virtue of the pos 
rSS Md before the oister £"»*£*■ 

YJTl m l L. B. 12 AU. 51; Ismail Artf! vv 

Oul“reSto.‘ VisacAJLitav. Kanchi- 

Zd B t:’Lt% 26 oi C & let 

famiot he held to tahe away any remedy aj^ble 
with reference to the well recognised doctrine- 
... nnssession in law is a substantive right or 
interest which exists and has legal incidents and 
Unties apart from the true owner’s title. 

17 l 2 
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But that the above propositions were inapplicable 
to the facts of the present case where the defend- 
ants were found to have good title. Per O’Far- 
Rell, J.— The rule is that where plaintiff in 
possession without any title seeks to recover 
possession of which he has been forcibly deprived 
by a defendant having a good title he can 
only do so under the provisions of s. 9 of the 
Specific Belief Act, and not otherwise. Here the 
defendants held under a lease granted by a person 
who was found to have title, and a suit to recover 
possession would only lie under the provisions of 
s. 9 of the Specific Relief Act, and this was clearly 
not such a suit. Mustapha Saheb v. Santha 
Pillai . . . ILR. 27 Calc. 179 

27. r — Civil Procedure 

Code , 1877, s. 103 — Re-hearing — Review. S. 9 of the 
Specific Relief Act does not prohibit a re-hearing 
under s, 103 of the Code of Civil Procedure. A re- 
hearing differs widely from a review. Anthony 
v . Dijpont . . X. L. B. 4 Mad. 217 

28. Suit for posses- 

sion of land by person wrongfully ejected — Joinder of 
other claims. A Court should in all cases in which 
it applied give effect to the provisions of the first 
paragraph of s. 9 of the Specific Relief Act, 1877, 
whether that section is expressly pleaded or not. 
There is nothing to prevent a claim for damages 
and a claim for establishment of title being joined 
with a claim for the relief provided for by the 
abovemention ed section. Ram Harare Rai v. 
Sheodihal Joti . . I. I*. B. 15 All. 384 

29. Decree for posses- 

sion — Pcyrm of decree. Where a decree was passed 
under s. 9 of the Specific Relief Act (I of 1877) 
giving the plaintiff possession, and also directed 
that the costs of removing huts and filling up ex- 
cavations should be paid by the defendant under 
this decree: — Held, that the latter portion of the 
decree Was beyond the scope of a possessory decree 
under s. 9 of the Specific Relief Act, and must be 
set aside. Tilak Chandra Dass v. Fatih Chan- 
dra Dass . . . I. Xi. B. 25 Calc. 803 

■ 30. . ^ Hat — Suit to re- 

cover possession of a hat — Delivery of possession— 
Incorporeal right — Illegal dispossession., A hat, the 
possession of which is held by collecting tools or 
rents, is not <c immoveable property,” within the 
meaning of s. 9 of the Specific Relief Act • and a 
suit to recover its possession is therefore not main- 
tainable under that section. Fadu Jhala v. Gout 
Mohnn Jhala , I. L. JR. 19 Calc. 544, relied upon. 
Fuzlttr Rahman v. Krishna Prasad (1902) 

I. L. B. 29 Gale. 814 

j y t - — ' Constructive pos- 
session — Collusion by tenant with the trespasser — ■ 
Refusal by the tenant to bring a suit — Right of suit. 
S, 9 of the Specific Relief Act contemplates the case 
of a person who, being in physical possession of 
property, is dispossessed. So, where plaintiff was 


in constructive possession of a plot of land through 
his tenant, and the latter was dispossessed : Held , 
that the plaintiff had no right to maintain a suit 
under s. 9 of the Specific Relief Act Held, further, 
that plaintiff was not entitled to bring a suit, even 
where, subsequent to such dispossession, the tenant;, 
in oollus : on with the person who dispossessed, 
refused to bring a suit. Sonaton Shome v. 
Helim (1902) . . 6 C. W. 3ST. 610 

32. — — Civil Procedure 

Code, s. 43 — Summary suit for possession — Plaintiff 
restored to possession — Subsequent suit by plaintiff 
for mesne profits — Burden of proof . One Lac-hmi 
Narain died possessed of certain immoveable pro- 
perty. He left him surviving a widow, Mukhta 
Kunwar. Narain Das obtained possession of some 
portion of the said immoveable property, as he 
alleged, under a lease from Mukhta Kunwar, and 
held possession, at any rate, for some months, down 
to the 27th of November 1897. After the death 
of Mukhta Kunwar, one Sheo Kumar, who claimed 
to be the adopted son of Mukhta Kunwar, by 
some means other than legal process, dispossessed 
Narain Das. Narain Das thereupon instituted 
a suit under s. 9 of the Specific Relief Act, and, 
having obtained a decree in the suit, was restored 
to possession. He then instituted a suit against 
Sheo Kumar to recover mesne profits for the 
time during which he was out of possession. As 
to this suit, it was held (i) that the suit was not 
liable to be defeated by reason of s. 43 of the Code 
of Civil Procedure ; and (ii) that, as to the other 
issues arising in the suit, the first was, whether the 
defendant was the true owner of the property, the 
burden of proving which was on him ; and, secondly, 
if the defendant established his title, whether the 
plaintiff had such an interest in the property, under 
the lease set up by him or otherwise, as would 
entitle him to remain in possession as against the 
defendant. Sheo Kumar v. Narain Das, (1902) 

I. L. B. 24 All 501 

33. Civil Procedure 

Code ( Act XIV of 1 882), s. 622— Tenant holding over 
— Dispossession by landlord ' — Suit by tenant to re- 
cover possession — Extraordinary jurisdiction. A 
tenant holding over after the expiry of the period of 
tenancy was dispossessed without his consent by the 
landlord. Th e tenant then brought a suit for posses- 
sion against the landlord under s. 9 of the Specific 
Relief Act (I of 1877). The Subordinate Judge 
dismissed the suit. The plaintiff (tenant) thereupon 
applied under the extraordinary jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882). 
Held , reversing the decree, that the plaintiff (tenant) 
was not liable to be evicted by the defendant land- 
lord proprio motu and that he was entitled to a decree 

for possession. Per Batchelor, J “ To read 

the words 4 due course of law * in s. 9 of the Specific 
Relief Act as merely equivalent to the word * legally * 
is, we think, to deprive them of a force and a 
significance, which they carry on their very face. 
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For a thing, which is perfectly legal, may still 
be by no means a thing done 4 in due course of law 
to enable this phrase to be predicated of it, it is 
essential, speaking generally, that the thing should 
have been submitted to the consideration and 
pronouncement of the law and the 4 due course 
of law 5 means, we take it, the regular normal 
process and effect of the law operating on a matter 
which has been laid before it for adjudication. 
That, in our opinion, is the primary and natural 
meaning of the phrase, though it may be applied 
in a derived or secondary sense to other proceedings 
held under the direct authority of the law ; in this 
sense it may be said, for instance, that revenue or 
taxes are collected in due course of law.” The only 
issue tried by the Subordinate Judge was — 
“ Whether the plaintiff was wrongly dispossessed 
within six months before the suit. 55 Held , that the 
-plaintiffs remedy lay in an application under the 
extraordinary jurisdiction (s. 622 of the Civil Pro- 
cedure Code," Act XIV of 1882), inasmuch as that 
issue was not one upon which the dispute between 
the parties could be properly adjudicated upon. 
Rudrappa v. Narsingrao (1905) 

I. L. R. 29 Bom. 213 

34. . Immoveable pro- 

perty — Actual and constructive possession — Landlord 
and tenant — Dispossession by third party — Suit by 
Landlord — Maintainability. A landlord holding 
possession through a tenant can bring a suit under 
s. 9, Act I of 1877, to recover possession of property 
of which he has been dispossessed by the act of a 
third party. Innasi Pillai v. Sivagnana Desilcar , 
•G. R . No. 348 of 1893, unreported , followed. Jagan- 
natha Gharry v. Rama Rayer (1905) 

I. X». R. 28 Mad. 238 

35. — Criminal Pro- 

cedure Code ( Act V of 1898), s. 145 — Possessory suit 
■ — Effect of order of a Criminal Court — Revision. 
Held, that the existence of an order passed under 
•s. 145 of the Code of Criminal Procedure is no bar to 
the institution of a suit under s. 9 of the Specific 
Relief Act, 1877, for recovery of possession of the 
same land. Held, also, that when a suit under 
■s. 9 of the Specific Relief Act is decreed the remedy 
of the defendant lies not in revision, but in the 
institution of a suit for a declaration of the defend- 
ants title and for possession. Skeo Prasad Singh, 
v, Kastura Kuar , L L. R. 10 All. 119, referred to. 
•Jwala v. Gang a Prasad (1908) 

I. L. R. 30 AIL 331 

36. Dispossession in 

due course of law — Suit by tenant of judgment-debtor 
* against auction-purchase*— -Delivery of possession — 
Civil Procedure Code {Ad XI V of 1882), ss. 318, 319. 
When on obtaining delivery of possession of im- 
moveable property under s. 318 of the Code of 
Civil Procedure the auction-purchaser dispossessed 
a tenant of the judgment-debtor :—~Held, that the 
••auction-purchaser not having proceeded under 
«. 319 of the Code, the dispossession was not in due 
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course of law and a suit under s. 9 of the Specific 
Relief Act was maintainable. Muluk Patooni 
v. Bharat Chandra Das (1908) 

12 C. W. 694 

37. Criminal Pro- 

cedure Code {Act V of ■ 1898), s. 145 — Dispossession 
due to order of Criminal Court — Possessory suit — •] 
Maintainability. It is not open to an unsuccessfu 
party in a proceeding under s. 145 of the Criminal 
Procedure Code to institute a suit under s, 9 of the 
Specific Relief Act for recovery of possession upon 
the allegation that he has been dispossessed as a 
result of the order of the Criminal Court. Nagappa 
v. Sayad Badrudin, 1. L. R. 26 Bom. 353, and In the 
matter of Chytun Chunder Roy, 20 W. R. 12, dis- 
tinguished. Moore v. Monoranjan Guha, (1908) 

12 C. W. 1ST. 696 

38. - — Possessory suit — 

Possession of plaintiff if must have been physical 
possession — Possession through tenants — Ouster of 
tenants — Tenants not made parties — Jurisdiction . 
S. 9 of the Specific Relief Act is not confined in its 
application to cases in which the plaintiff has been 
deprived of actual bodily possession. Held, that 
in this case the complete ouster of the tenant in 
actual occupation of the land amounted to the 
ouster of his immediate landlord to whom rent used 
to be paid. In a suit under the section instituted 
by the immediate landlord of the dispossessed 
tenants, who were not made parties to the suit, the 
Court made a decree in the plaintiff’s favour : — 
Held, that the non- joinder of the tenants did not 
affect the jurisdiction of the Court and the High 
Court would not interfere. Bindubashini 
Choudhurani v. Jahnavi Chaudhurani (1897) 

18 C. W. IX. 308 

39. — Specific Relief 

Act (/ of 1877), s. 9 — Possession through tenant — 
Dispossession — Possessory suit if lies at the landlord's 
instance- — Total diluviation of land during suit if 
ousts Court's jurisdiction. Quaere : Whether a person 
who holds possession of land through tenants and 
is dispossessed is precluded from instituting a suit 
under s. 9 of the Specific Relief Act. Sonaton 
Shome v. Sheikh Helim, 6 C. W. N. 616, 
Bindubashini Chaudhurani , v. Sr imati Jahnavi 
Chaudhurani, 13 C. W. N. 303, referred to. 
Quaere; Whether the total diluviation of the land 
in the course of a suit under s. 9, Specific Relief 
Act, oust the jurisdiction of the Court. Janaki 
Nath Roy Choudhury v. Dina Manx Chaudhu- 
rani (1909) . . . 13 C. W« 35F. 805 

40. Specific. Relief 

Act (1 of 1877), s. 9 — Dispossession of tenant — ' 
Landlord if may sue — Adhiars of Bhutan Ducirs, if 
tenants — High Court's power to revise— Civil Proce * 
dure Code { Act V of 1908), s. 115. The decision in 
Bindubashini v. Jahnavi, 13 O. W. N. 303, 
is in direct conflict with that in Sonaton 
Shorn, v. Sheikh Hdim, 6 G. W. X. 616 , 
Semble ( approving of the former decision); 


{ 12049 ) 


DIGEST OF CASES. 


( 12050 ) 


SPECIFIC RELIEF ACT (I OF 1877) SPECIFIC RELIEF ACT (I OF 1877> 
— contd. — contd. 



Wien a landlord is deprived of the possession 
of the benefits arising out of the land demised 
by reason of the dispossession of the tenant, 
he should be entitled to obtain recovery 
under s. 9 of the Specific Relief Act. Adhiars of 
Bhutan Duars are tenants. When a Munsif 
refused to make a decree under s. 9, Specific Relief 
Act, in favour of a landlord because he thought 
that the land was not in his possession but in that 
of his tenants, and so he was not dispossessed 
within the meaning of s. 9, Specific Relief Act: 
Held , that he merely committed an error of law, 
and the High Court in revision could not interfere 
with his decision. Amir Hassan v. Sheo BaJcsh, 
7* L . JR. 11 Calc . 6, Raghu Nath v. Rai 
Chair aput , 1 C . W. N. 633, Fadu Jhala v. 
Gout Mohan Jhala, I. L. JR. 19 Calc. 544, 
and Bindubashini v. Jahnavi , 13 C. W. N. 303 , 
referred to. Shyama Chtjun Ghosh v. Mahomed 
Ali (1909) . . . 13 C. W. 1ST. 835 

ss. 9 and 39 — Suit on basis of 

former possession apart from title- — Concurrent suit 
for cancellation of deed of gift under which 
defendant claimed — Cause of action. Where a 
plaintiff filed a suit for recovery of possession of 
immoveable property under s. 9 of the Specific 
Relief Act, 1877, and, while such suit was pend- 
ing, filed a second suit asking for cancellation 
of a deed of gift under which the defendant 
claimed title, it was held that this was not a 
splitting up of a cause of action and that the 
second suit was unobjectionable in point of law. 
Jai Gopal Mukerji v. Dalit Mohan (1904) 

I. L. R. 26 AIL 236 

ss, 15, 17 — S. 15 does not apply where 

undivided father, without concurrence of his sons, 
agrees fo sell — Decree in such cases in suit for specific 
performance against the father and son. An un- 
divided father has an interest in and under certain 
circumstances a power of 'disposal over every 
portion of the undivided property. S. 15 of 
the Specific Relief Act will not apply where an 
undivided father contracts to sell undivided pro- 
perty without the concurrence of his undivided son. 
Where such an agreement is sought to be enforced 
in a suit which the father and son are joined as 
defendants, the proper decree to be passed is one 
directing the sale by the father of the entire pro- 
perty on payment of the whole consideration, 
without determining whether the sale will be 
binding on the son and not one directing the father 
to sell his one half share on payment of one half 
of the purchase money. Kosuri Ramaraju v. 
Ivalury Ramalingam, 1. L. R. 26 Mad. 74, followed. 
Srinivasa Reddi v. Sivarama Reddi (1908) 

■ ' ' I. L, R, 32 Mad, 320 


- s. 18. 

See S.ale 4 

. See RpuriTurn 


8 O. W. 1ST. 1019 


See Specific Performance— Special 
■ , Cases , . I. L. R. 23 All. 119 




| g§ || 
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See Vendor and Purchaser — Miscella- 
neous Cases . . 2JC. L. R. 382 

I. L. R. 14 Mad. 459 

— __ s. 18 — Contract relating to property 

of minor — Guardian, liability of. Where a con- 
tract to sell immoveable property was entered into, 
without any legal necessity, by the defendant, not 
in her personal capacity and not on the representa- 
tion that the property was her own, but as the next 
friend of her minor son, and the parties contempla- 
ted that, unless the sanction of the District Judge 
were obtained, the bargain was to come to an end, 
and before such sanction was obtained the minor 
died, leaving the defendant as his heir : Held , that 
the agreement could not be specifically enforced 
against the defendant. S. 18 of the Specific Relief 
Act has no application, where the defendant never 
contracted to sell property, as if it were her own. 
Rashmonl Dasi v. Surja Kanta Roy Chowdhry 
(1905) . . . I. L. R. 32 Calc. 832. 

■— s. 19. 

See Specific Performance. 

13 C. W. ST. 669 

Suit for declaration under 

a molcurari pottah — Alternative relief— -Civil Proce- 
dure Code (Act X of 1877), s. 2S. A suit to have a 
mokurari pottah enforced as against one co-sharer 
granting it, and other co-sharers w r ho repudiate it, 
and in the alternative to have the salami paid for the 
mokurari pottah returned, is in substance a suit to 
enforce a contract to place the plaintiff in possession 
of the land under the pottah, and to declare his 
rights to it as against all the defendants ; and under 
s. 19 of the Specific Relief Act the plaintiff is entitled 
to ask for compensation as against the defendant 
granting the pottah. Under s. 28 of the Civil Pro- 
cedure Code, such an alternative claim may he 
allowed against one or more of the defendants. 
Rajdhur Chowdhry v. Ivalirristna Rhatta- 
charjya I. L. R. 8 Gale. 963: 11 C. L. R. 330 

SS. 20, 21. 

See Injunction — Special Oases— 

Breach of Agreement. 

I. L. R. 14 Mad. 18 

1. s. 21 — Agreement to refer to arbi- 

tration — Refusal to refer — Pleading. A contract 
to sell goods contained the following clause : “ That 
any dispute arising hereafter shall be settled by the- 
selling broker, whose decision shall be final.” In a 
suit to recover damages for breach of the contract, 
the defendant pleaded that the dispute should have 
been referred to the decision of the selling broker, 
and that the suit w r as therefore barred under a. 21 of 
the Specific Relief Act, the latter clause of which 
provides that, “ save as provided by the Code of 
Civil Procedure, no contract to refer a controversy 
to arbitration shall be specifically enforced ; but if 
any person, who has made such a contract, and hae 
refused to perform it, sues in respect of any subject 
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— contd. 

S. 21 — contd. 

which he has contracted to refer, the existence of 
such contract shall bar the suit.” Held, that, 
before that section could be relied upon, it must 
be shown that the plaintiff had refused to refer to 
arbitration ; and that the filing of the plaint was 
not such a refusal. Koomtjd Chttndeb Dass v. 
Chuhdeb Kant Mookerjee 

I. Xi. R. 5 Calc. 498 : 5 C. L. R. 264 

2. — Agreement to refer 

to arbitration — Award — Suit in respect of matter refer- 
red barred. The parties to a suit applied for an 
adjournment of it on the ground that they had 
agreed to refer the matters in difference between 
them in such suit to arbitration. The Court accord- 
ingly adjourned the suit, and the matters in differ- 
ence therein were referred to arbitration by the 
parties, and an award was made thereon disallowing 
the plaintiff’s claim. Held, that, under these cir- 
cumstances, the further hearing of such suit was 
barred. Salig Ram v. Jhtjnna Ktjar 

I. L. R. 4 All. 546 

3. Agreement to refer 

to arbitration — Refusal to refer — Suit in respect 
of matter agreed to be referred — Pleadings. One of 
the parties to a contract to refer a controversy to 
arbitration brought a suit for part of the subject- 
matter referred. The defendants pleaded the bar of 
s. 2.1. of the Specific Relief Act, but did not allege in 
their answer to the plaint that the plaintiff refused 
to perform his contract. Held, that the mere act of 
filing the suit on the part of the plaintiff was not 
tantamount to a refusal to perform his contract in 
the sense of s. 21 of the Specific Relief Act. The con- 
tract, the existence of which would bar a suit under 
the circumstances contemplated by s. 21 of the 
Specific Relief Act, must be an operative contract 
and not a contract broken up by the conduct of all 
the parties to it. Tahal v. Bisheshar 

I. L. R. 8 All. 57 

4. — Contract to refer 

dispute to arbitration-— Refusal to perform such con- 
tract — Right of suit To bar a suit under s. 21 of the 
Specific Relief Act, a refusal to arbitrate must be 
before the action is brought. Crisp v. Adlard 

1. 1,. R; 23 Gale. 956 

5. * Agreement to refer 

to arbitration — Refusal to perform agreement. In a 
suit against a brother-in-law for maintenance the 
defendant alleged that, after the plaintiff had left his 
house, an agreement had been made between them to 
refer their dispute to arbitration, that the agreement 
of reference had been actually signed, but that, on 
the day fixed by the arbitrators for making their 
award, the plaintiff had given notice to them not to 
make an award, and accordingly they had not done 
so. The defendant contended that, by reason of this 
agreement, the plaintiff’s suit was barred by s. 21 of 
the Specific Relief Act, ! c f 1877. The alleged agree- 
ment to refer was in the following terms :“Toff M 
and HD. We, the undersigned two persons, give in 


SPECIFIC RELIEF ACT (I OF 1877) 

— contd. 

s. 21 —contd, 

writing to you as follows : We used to reside and 
act in the house together in peace and harmony. 
Lately, a few days ago, in consequence of a disagree- 
ment amongst the women, V resided separately. 
Upon persuasion having been used towards her, V 
again resides in the house together with the rest : so 
now all are residing in the house in peace and har- 
mony. If any occasion should arise, and if any dis- 
agreement should take place amongst the women, in 
order to find a remedy for that, we, the undersigned 
two persons, give in writing to you as follow's : As to 
whatever award or settlement you two persons to- 
gether will make, in accordance therewith, we agree 
to receive or pay. As to that, we are truly to act on 
our true religious faith ; and we have written and 
delivered this writing of our free will and pleasure. 
The same is agreed to and approved of by our heirs 
and representatives, all; the 11th Jyesth Vadya 
Samvat 1939, the day of the event, Friday, the 1st 
June 1883. And as to this, you are truly to make 
and deliver a settlement within fifteen days’ time.” 
Held , that the plaintiff’s suit was not barred. The 
agreement did not indicate -what was the subject- 
matter to be referred, and there was no evidence to 
show that the plaintiff’s claim to maintenance had 
'been laid before the arbitrator or that the plaintiff 
had refused to perform her agreement to refer in 
reference to that claim. Nor was there any evidence 
to show the time at which the plaintiff withdrew 
from the arbitration — whether before or after the 
time allowed to the arbitrators to make and publish 
their award, viz., fifteen days. If the latter, her 
withdrawal could not, in any view of the section, be 
held to be a refusal on her part to perform her agree- 
ment to refer. Even if the plaintiff’s withdrawal 
was unjustifiable, it appeared that the defendant 
had taken no steps, under s. 523 of the Civil 
Procedure Code (Act XIV of 1882), to have the 
agreement filed in Court, and thus render her 
withdrawal of no effect. There -was nothing to 
show that the defendant did not acquiesce in it. 
Qucere : Whether the above agreement was not void 
by reason of uncertainty. Qucere : Whether the 
actual submission of a subject in dispute to named 
arbitrators, followed by the attempt of one of the 
parties to such submission to withdraw from or to 
prevent an award being made upon the submission 
falls within the concluding paragraph of s. 21 of the 
Specific Relief Act, I of 1877. Adhirai v. Ctjrsaf- 
pas Nathtj „ I. L. R. 11 Bom. 199 

6. — — r * — Arbitration — 

Agreement to ref er— Order under s. 506, Civil Pro- 
cedure Code , to refer matters in dispute in action then 
pending— Order under s. 373, pending the reference 
granting plaintiff permission to withdraw with liberty 
to bring fresh suit. . The wording of s. 21 of the Speci- 
fic Relief Act (I of 1877) is wide enough to cover con- 
tracts to refer any matter which can legally be re- 
ferred to arbitration, and one of such matters is a 
suit which is proceeding in Court. The parties to a 
suit, while it was pending, agreed to refer the matters 
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in difference between them to arbitration, and for 
this purpose applied to the Court for an order of 
reference under s. 506 of the Civil Procedure Code. 
The application was granted, arbitrators were ap- 
pointed, and it was ordered that they should make 
their award within one week. Before the week 
had expired, and before any award had been made, 
one of the parties made an ex parte application 
under s. 373 of the Code for leave to withdraw 
from the suit with liberty to bring a fresh suit 
in respect of the same subject-matter. The appli- 
cation was granted, the suit struck off, and a fresh 
suit instituted in pursuance of the permission 
thus given by the Court. In defence to this suit it 
was pleaded that the suit was barred by s. 21 of the 
Specific Relief Act (I of 1877). Held , that the Court- 
in the former proceedings had no power no revoke the 
order of reference prior to award except as provided 
by s. 510 of the Code ; that consequently the Court’ s 
order under s. 373 was ultra vires if involving such 
revocation, or, if not involving it, left the order of 
reference still in force ; that in either alternative the 
suit was barred by s. 21 of the Specific Relief Act ; 
and that it was immaterial that the period within 
which the award was to be made expired before the 
bringing of the second action. Per Tyrrell, 
that the suit was barred by the second clause of 
s. 373, the Court having had no jurisdiction to pass 
the order under that section, or, having referred the 
suit to arbitration, to restore the suit to its file and 
treat it as awaiting the Court’s decision. Sheo am- 
ber v. Deodat . . I. X*. R. 9 All. 108 


Civil Procedure 


Code , s. 523 — Arbitration — Agreement to refer made 
pending a suit — Such agreement a bar to the continu- 
ance of the suit . Where parties to a suit have 
agreed to refer the matters in dispute between them 
in such suit to arbitration, such an agreement 
ousts the jurisdiction of the Court to proceed with 
the suit, whether it is filed in Court under the pro- 
visions of s. 523 of the Code of Civil Procedure or 
not. Salig Bam v. Jhunna Kuar, I. L. R. 4 All. 
346 ; Sheoambar v. Deodat , J. L , P. 9 All. 168, 
and Shib Lai v. Him Lai, All. Weekly Notes (1888) 
133, followed. Sheo Bat v. Sheo Shankar Singh, 
(1905) . . . . I. L. R. 27 All. 584 


8 . 


ss. 21 and SO — Suit to recover 
award — Specific performance — 


money due on 
Damages . In a suit for the recovery of a certain 
sum of money with interest due on an av'ard and on 
the failure of the defendant to pay for the re- 
covery of the same from the defendant’s property, 
it was contended that the plaintiff was not entitled 
to the relief sought having regard to ss, 21 and 30 
of the Specific Relief Act (I of 1877). Held, dis- 
allowing the contention, that the suit was not for 
specific performance. It was a suit for the recovery 
of . money and for relief incidental thereto. Far- 
dunji v. Jamsbtji Edulji (1904) 

X, I*. R. 28 Bom, 1 








SPECIFIC RELIEF ACT (I OF 1877) 
— contd. 


■ s. 22. 


Cases — 


See m Injunction — Special 
Breach of Agreement. 

U. L. R. 18 Bom. 702 
j?I. L. R. 19 Bom. 764 

See Specific Performance. 

I. L. R. 29 Bom. 284 


1 . 

ance 


Specific perform - 
of Court — Delay 


of contract — Discretion of uoun — JJelay m 
applying to Court for relief. Great delay on the part 
of the plaintiff in applying to the Court for specific 
performance of a contract, of which he claims the 
benefit, is of itself a sufficient reason for the Court 
in the exercise of its discretion to refuse relief. 
Milward v. The Earl of Thanet, 5 Fes. 720n . , 
referred to. Nawab Begam v. Greet (1905) 

I. L. R. 27 All 878 


2 . 


Specific perform- 


ance — Issues — Discretion of Court — Delay — Laches 
— Purchase subject to subsisting equities — Right, title 
and interest of judgment-debtor. The plaintiff sued 
for specific performance* of an agreement whereby 
the father of the first defendant and the husband of 
the second defendant agreed to sell to the plaintiff 
500 square yards of land forming part of a property 
consisting of a chawl and vacant land. The agree- 
ment was dated the 29th of June 1901, and the suit 
was filed on the 30th November 1903. The third 
defendant purchased the entire property at a Court- 
sale in execution of a money -decree obtained by the 
creditors of the original vendor against his estate. 
He had notice of the plaintiff’s claim. Held, that 
even if a purchaser at Court-sale purchases without 
notice, he can only buy what the Court could sell, 
i.e., the right, title and interest of the judgment- 
debtor, as these existed at. the date of the sale, and 
as these could have been honestly disposed of by 
the judgment-debtor himself. Sobhagcha?id v. Bhai- 
c hand, I. L. R. 6 Bom. 193, followed. Peer 
Mahomed v. Mahomed Ebrahim, (1905) 

I. L. R. 29 Bom. 284 


s. 28, cl. (b)- 


See Specific Performance — Generally. 

I. L. R. 30 Calc. 2 85 

— cl. (c)~ 

See Compromise — Remedy on Non- 


performance of Compromise. 

5 C. W. m 888 
See Hindu Law , I. L. R. 29 AIL S7 


— — — — s. 28 and s. 27, cl. (&)— Contract to 
take shares. S. 23, cl. (h), and s. 27, el. (e), of the 
Specific Relief Act (I of 1877) do not apply to 
contracts to take shares ; and only embody the Eng- 


lish law' as to cases wdiere a company has taken the 
benefit of a contract, but refuses to carry it into k 
effect. Imperial Ice Manufacturing Company 
v. Munchershaw Barjobji Wadi a 

I. L. R, 13 Bom, 415 
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SPECIFIC BELIEF ACT (I OF 1877) 
— contd. 

s. 25. 

See Vendor and Purchaser-Title. 

I. L. R. 15 Bom. 657 

* s. 26. 

See Evidence— Parol Evidence— Vary- 
ing or Contradicting Written In- 
struments . I. L. R. 4 Bom. 594 

See Specific Performance — Special 
Cases . X L. R. 12 Calc. 152 

s. 27. 

See Mortgage — Redemption — Right to 
redeem . I. L. R. 24 Mad. 449 

See Right of Suit — Possession, Suits 
for — Co-defendants. 

6 C. W. US’. 314 

See Vendor and Purchaser — Invalid 
Sales . . I. L. R. 18 Mad. 43 

See Vendor and Purchaser — Notice. 

I. L. R. 10 Calc. 710 

I. L. R. 27 Calc. 358 

1, el. (b) — Misjoinder — Joinder of 

causes of action — Multifariousness. The plaint- 
iffs sued to enforce an agreement for the execution 
of a conveyance of certain immoveable property, 
and for the possession of such property, making 
the party to such agreement and the persons who 
had, subsequently to the date of the same, purchased 
such property in execution of decree, defendants in 
the suit, on the allegation that such persons had pur- 
chased in bad faith and with notice of the agreement. 
Held f with reference to s. 27 of Act I of 1877, that, 
under such circumstances, there was not necessarily 
a misjoinder of causes of action. Gumani v. Ram 
Charan . . I. L. R. 1 All. 555 

2. Agreement to con- 

vey the mortgaged 'property in case of default — Suit for 
specific performance of contract — Mortgage — First 
and second mortgagees. On the 7th February 1873 
F mortgaged the equity of redemption of a certain 
estate to B and G. On the 7th August 1877, he 
mortgaged such estate to P, agreeing that, if he 
failed to pay the mortgage-money within the time 
fixed, he would convey such estate to P, and that, if 
he failed to execute such conveyance, P should be 
eompetent to bring a suit “ to get a sale effected and 
a deed of absolute sale executed.” On the 6th Octo- 
ber 1877 F mortgaged such estate to B and D. 
By this mortgage the lien created by the mortgage 
of the 7th February 1873 was extinguished. In 
December 1877, B and D obtained a decree against 
F on the mortgage of the 6th October 1877, and in 
June 1878, in execution of that decree, such estate 
was put up for sale and was purchased by D. In 
February 1880 P sued F and D for the execution 
of a conveyance of such estate to him in accordance 
with F"s agreement of the 7th August 1877. Held, 
that the mortgage of the 7th August 1877 was not 
in the nature of a mortgage by conditional sale, and 
there was no necessity for P to take proceedings to 


SPECIFIC RELIEF ACT (I OF 1877) 
— contd. 

s. 27 — concld. 

foreclose the mortgage, and the suit was maintain- 
able. Also that, assuming that D had no notice of 
the agreement of the 7th August 1877. it v r as very 
doubtful whether under s. 27 (b) of Act I of 1877 
D could claim that specific performance of that 
agreement should not be granted, inasmuch as the 
contest lay between a prior and subsequent lien 
created upon the same property, which had passed 
to the transferee under a sale in execution of a decree 
for the enforcement of the subsequent lien. Badri 
Prasad v. Daulat Ram . I. L. R. 3 All. 700 


1. — - Landlord and 

tenant — Rectification or alteration of contract of ten- 
ancy — Specific Relief Act ( I of 1877), s. 31. Where a 
party to a contract of tenancy desires to have it rec- 
tified or altered, the suit should be brought under 
s. 31 of the Specific Relief Act. Anarullah 
Shaikh v. Koylash Chunder Bose 

I. L. R. 8 Calc. 118 

s.c. Koylash Chunder Bose v. Anarullah 
Sheikh .... 9 C. L. R. 467 

2. — Sale — Suit for 

specific performance — Rectification — Mutual mistake 
— Clear proof . To establish a right to rectification 
of a document it is necessary to show that there has 
been either fraud or mutual mistake. Under the 
terms of s. 31 of the Specific Relief Act (I of 1877), 
it is necessary that the Court should find it clearly 
proved that there was such mistake. “ A person, 
who seeks to rectify a deed upon the ground of mis- 
take, must be required to establish, in the clearest 
and most satisfactory manner, that the alleged 
intention to which he desires it to be made con- 
formable continued concurrently in the minds of all 
parties down to the time of its execution, and also 
must be able to show exactly and precisely the form 
to which the deed ought to be brought,” Fowler 
v. Fowler , 4 D. <& J. 250. 254 , followed and applied. 
Madhabji v. Ramnath (1906) 

XL. R. 30 Bom. 457 


— SB. 31, 34. 

See Contract— Bought and Sold Notes. 

XX. B. 20 Calc. 854 


_ s. 28. 

See Specific Performance — Special 
Cases . I. X. B. 18 Mad. 415 

s. 30. 

See Limitation Act, 1877, Sen. II. Art. 
113 . . I. X. R. 5 All. 263 

I. X. R. 16 All. 3 
I. X. R. 23 Mad. 593 

— s. 31. 

See Deed — Rectification. 

I. X. R. 14 Calc. 308 
X. R. 14 I. A. 18 
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— contd. ~~-comkd. 

— — s. 85. — • s. 39 —eoncld. 

gee Contract Act, s. 23 — Illegal Con- 3rd August 1900, plaintiff brought this suit On its 

tracts — Against Public Policy. being contended that the suit was barred by limit- 

I. X. B. 3 Had. 2X5 ation : — Held, that the suit was not barred having; 

Rescission of contract, been br ™? bt wthin three years from the date when 

su.it jor-Evidence necessary to set aside contract. In the plamtifi apprehended that the defendants had 

order that a contract should he set aside under s. 35 s er up a title under the instrument. The facts which 

°& of the Specific Relief Act (I of 1877), the plaint- ™» ld entitleapereon to bring such a . suitare feted 

iff should be shown to have been less to blame in «£ »» «* the Specific Relief Act (I of 1877). 

the transaction than the defendant. Haei Bad- Singaeadfa «. Talaei Sanjivadpa (190d) 

Krishna v. Naeo Mobeshvab ■ I. L. R. 28 Mad. 349 

I. Ii. R. 18 Bom. 342 — — _ s . 40 and Oh. IV, ss. 35-38— 

gs. 38, 41. Impossibility arising after execution of contract to 

See Estopped — Estoppel by Conduct. perform a portion-Suit to cancel such portion. A 
I Xi B 26 Calc. 381 contract was entered into between the plaintiff and 
go ... the defendant by which the plaintiff agreed to culti- 

vate indigo for the defendant for a specified number 
See Arbitration Awards Vali of years in certain specified lands situated in differ- 

OP AWABDS, AND GROUND POE SETTING eat v ffl ageS) ^th respeot to port ion 0 f wh ich lands 

them aside . I. X. K. do ±5 . the plaintiff was a sub-tenant only. During the con- 

See Declaratory Decree, Suit for— tinuance of the contract the plaintiff lost possession 
Suits concerning Documents. of those lands through his immediate landlord ha v- 

Xj. It. 29 I. A. 203 ing failed to pay the rent, and having been in conse- 

X. L. B. 27 Bom. 607 quence ejected therefrom by the owner. In a suit 

I. L. B. 7 Calc. 736 to have so much of the contract as related to those 

1. 1*. B. 23 Bom. 375 lands cancelled on the ground that it had become 

See Limitation Act, 1877, Sch. I, Art. 91* impossible of performance through no neglect on his 

X, Xj. It. 27 Bom. 560 part,— -Held, that Ch. XV (ss. 35 — 38) of Act I of 

I. Xi. R. 5 All. 322 1877 (Specific Relief Act) did not apply to such a 

See Onus op Proof— Decrees and Deeds, ? ase > but that the plaintiff was entitled to the relief 

%TTTrZ rZ* at,™ .crnu he sought under s. 40 of that Act, inasmuch as the 

b ts to t t T? All 593 contract was evidence of different obligations, viz.,. 

’ * * to cultivate indigo in different villages. Inder 

See Right of Suit— Interest to Sup- Pershad Singh v. Campbell 
port Right . I, X.. B. 9 All. 439 i. Xi. B. 7 Calc. 474: 8 C. X. B. 50i 

I. X. B. 23 Bom. 375 # s> 41 — Refund of money . The decision. 

X* for declara - Motion Bibee v. Dharmodas Otiose, I. L . li. 30 

tion — Cancellation of document^Conseguential re- Gale . 539, is also an authority for the proposition 

lief * The plaintiff having sued for the cancellation that the circumstances of a particular case may be 

of a sale deed framed the prayer in the plaint so as to such that having regard to s. 41 of the Specific Relief 

seek a declaration that the sale-deed was fraudulent Act (I of 1877), the Court may, on adjudging the 

and for an order to have it cancelled and a copy was cancellation of an instrument , require the party to 

sent to the Sub-Registrar as provided by s, 39 of the whom such relief is granted to make any compensa- 

Specific Relief Act (I of 1877). Held, that the suit tion to the other, which justice may require, 

was one for a declaration with a distinct prayer for Dattaram v. Vina yak (1904) 

consequential relief. Karam Khan v. Daryai X, Xi. B. 28 Bom. 18 

Singh, /, L. A. 5 All. SSI, dissented from. Par- - ' ■ ' ' . s. 42. 

vatibai V. Vishvanath (1905) ■ See Appellate Court— Errors affect- 

I. Xi. B. 29 Bom, 207 ing or not Merits of Case. 

2. — — — Limitation Act T. Tj- TL ® 

(X V of 1887), Art. 91 — Suit to set aside an instrument See Bombay Revenue Jurisdiction Act.. 

— Collusive sale-deed not intended to be acted upon. X. Xi, B. 29 Bom, 19 

4 suit to cancel or set aside an instrument must. See Claim to attached Property. 

tinder Art. 91 of the Limitation Act, be brought I. X, B. 24 Mad. 20 

within three years from the date when the facts See Declaratory Decree, Suit FOR — 

entitling the plaintiff to have the instrument ■ ■ Suits concerning Documents ; 

cancelled or set aside become known to him. I. X. 29 I. A. 203 

The plaintiff on 1st June 1895 executed a sham Endowment I. X., B. 26 Mad. 450 

sale-deed in favour of the defendants, neither Miscellaneous Suits. 

party Intending that it should be acted upon* X X, B. 24 Mad. 275 

The defendants in February 1899 began to set up a I. X, B, 24 A1JL 170 

claim to ownership on the strength of the deed. On X. X. B. 25 Mad, 504- 
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— could, 

— - ■ . s. 42 — contd. 

See Hindu Law— -Alienation— Aliena’ 
tion by Widow — Setting- aside 
Alienations, and Waste. 

5 O. W. RT. 445 

I. L. R. 82 Gale. 82 
9 C. W. 3ST. 25 

See Hindu Law— Reversioners— Ar- 
rangements between Widow and 
Reversioners I. Xj. R- 22 Calc. 354 

See Hindu Law — -Reversioners— Power 
oe Reversioners to Restrain Waste 

AND SET ASIDE ALIENATIONS. 

I. Xj. R. 18 Mad. 53 

See Jurisdiction oe Civil Court — Rent 
and Revenue Suits, N.-W. P. 

I. L. R. 11 All. 224 

See Jurisdiction oe Civil Court— Re- 
venue Courts — Partition. 

11 C. L. R. 533 

See Madras Land Revenue Assessment 
Act, s. 2 . I. L. R. 19 Mad. 292 

I. L. R. 22 Mad 270 
Xi. R. 26 I. A, 16 

See Onus oe Prooe — -Partition. 

I. L. R. 16 Calc. 117 

See Parties — Suit by some oe a Class as 
Representatives oe Class. 

X. Xj. R. 15 Bom. 309 

See Partition — Miscellaneous Cases. 

X. Xj. R. 16 Gale. 117 
I. X.. R. 36 Calc. 726 

See Right oe Suit — Charities and 
Trusts . . I. L. R. 8 All. 31 

See Right of Suit — Sale in Execution 
oe Decree . I. X«. R. 7 All. 583 


See Tipperah Raj 


I. Ij. R. 35 Calc. 777 

Declaratoy decree — 


Judicial discretion , decree made in the exercise of- 
Interference on appeal — Hindu widow — Widow's es- 
tate — Will executed by widoiv, if entitles reversioner to 
declaratory decree — Cause of action. The execution 
of a Will by a limited owner such as a Hindu widow 
does not as a general rule afford a sufficient reason 
for granting a (declaratory) decree in favour of a 
reversioner declaring that t lie Will is invalid for the 
purpose of transferring the estate to the devisee. 
Rut where the Courts below in the deliberate exer- 
cise of the discretion entrusted to them by s.42 of the 
Specific Relief Act made such a decree, the Judicial 
Committee refused to interfere with it, although 
their Lordships thought that, had they been sitting 
as a Court of first instance they would have felt 
great hesitation before making the decree. Their 
Lordships found special reasons for not interfering in 
the present case, in the fact that in their pleadings 
t he widow and her devisees had set up a Will alleged 


SPECIFIC RELIEF ACT (I OF 1877) 
— conid. 

s. 42 — contd. 

to have been executed in her favour by her deceased 
husband under which she claimed to be absolute 
owner — a title which was inconsistent with any 
present or future rights of the reversioners. Jaipal 
Kunwar v. Rhaiya Indar Bahadur Singh (1904) 
X. Xj. R. 26 All. 238 
8 C. W. 1ST. 465 
s.c. L. R. 31 1. A. 67 


2 . 


Declaratory suit 


— -Declaration — Further relief — Court — J urisdiction. 
S. 42 of the Specific Relief Act enacts that no 
Court shall make a declaration in a suit in which the 
plaintiff being able to seek further relief omits to do 
so. The section does not empower the Court to 
dismiss such a suit. An injunction is a £ ‘ further 
relief 5 9 within the meaning of s. 42 of the Specific 
Relief Act. Farasram v. Bhimbhai , 5 Bom. L. 11. 
195 , followed. Kunj Rehari v. Iveshavlal 
Hiralal (1904) . . I. Xj. R. 28 Bom. 567 

3. — — Failure to claim 

consequent relief — Property in custodia legis, plaintiff 
being the cttstodian. Plaintiff sought for a declara- 
tion of his right to property without asking that the 
property should be delivered to him. The property 
had belonged to S, deceased. Prior to the death of 
S, who was a minor, proceedings had been taken for 
the appointment of a guardian for him under the 
Guardian and Wards Act. Pending those proceed- 
ings the District Court appointed plaintiff Receiver 
and placed him in possession of the property, remov- 
ing the minor’s mother, the present defendant, from 
the charge thereof. The High Court reversed that 
order and directed that possession of the property 
should be handed back to the defendant. This order 
had not been carried out to any extent at the date of 
suit. On the objection being raised that the suit 
was not maintainable by reason of s. 42 of the 
Specific Relief Act : — Held, that the suit was main- 
tainable. The possession of the property was, 
at the time, neither with the defendant nor with 
the plaintiff, it being in custodia legis and in the 
hands of an officer of the Court and it being a 
mere accident that that officer was the plaintiff* 
Inasmuch as the defendant was not in possession, 
plaintiff could not, as against her, have conse- 
quential relief, and nothing more was required 
to be done to secure to the plaintiff all his rights 
than to obtain an order of the Court enabling him to 
retain possession in his own right Vedanayaga 
Mud aliar v. Vedammal (1904) 

I. X,. R. 27 Mad. 59X 


4. — — — Suit for declara- 

tion of title — Omission to seek further relief— Revenue- 
Jurisdiction Act (X of 1876), s. 11— Suit against 
Government on account of any act or omission of 
any Revenue officer — All such appeals allowed by 
the law — Appeals in respect of the act or omission. 
The effect of the proviso to s. 42 of the Specific- 
Relief Act (I of 1877) is that the Court shall not 
make a declaration in the events specified in the 
proviso, not that the Court shall not grant the- 
relief that is prayed. The expression 4 ‘ all such 
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SPECIFIC BELIEF ACT (I OF 1877) 

' ' ' — contd. .. 

s. 42 — contd. 

appeals 51 in s. 11 of the Revenue Jurisdiction 
Act (Bombay Act X of 1876) means appeals in 
respect of the act or omission. Therefore the bar 
of s. IT would not apply to a suit wherein the 
cause of action is not an order or decision in respect 
-of which there was a right of appeal under the Land 
Revenue Code (Bombay Act V of 1879). Sakha- 
ram v. The Secretary of Slale for India 
( 1904) . . . . I. Ii. R. 28 Bom. 382 

5. Suit to set aside 

■an auction sale — Plaint not asking for possession — 
Defendant subsequently put into possession of property 
sold. A plaintiff: instituted a suit to set aside an 
auction sale. The plaintiff, not having at the time 
•of filing the suit been dispossessed of the property 
sold, claimed only the setting aside of the auction 
.sale and cost and paid a proper Court-fee on the 
suit so framed. About a month after the insti- 
tution of the suit the auction -purchaser was put 
into possession of the property, which he had 
purchased. Then the suit came on for hearing, the 
plaintiff was directed to amend his plaint by adding 
a claim for possession of the property and to pay 
the proper Court-fee upon a suit for possession^ and 
■on his declining to do so his suit was dismissed 
with costs. On appeal by the plaintiff it was held, 
that the suit when instituted being in every respect 
regular and properly stamped, no action on the part 
of the defendants subsequent to the institution of 
the suit could affect or prejudice the right of the 
plaintiff and the suit was remanded under s. 562 of 
the Code of Civil Procedure to the lower Court for 
determination according to law. Surjan Singh v. 
Buldev Prasad, All Weekly Notes {1900) 172, 
followed. Ram Adhar v. Ram Shankar (1904) 

I. L. R. 26 All. 215 

6. — i Suit for declaratory 

decree — Further relief — Cancellation of document . 
The plaintiff came into Court alleging that he was 
the owner and in possession of a certain house, of 
which one of the defendants had executed a mort- 
gage in favour of the other defendant ; that the 
defendant mortgagee had filed a suit and having 
•obtained a decree for sale had caused the property 
to be proclaimed for sale. The plaintiff asked for a 
declaration that the house was not liable to sale in 
-execution of the decree obtained by the first defend- 
ant. Held, that s. 42 of the Specific Relief Act was 
no bar to the suit, the plaintiff not being obliged to 
seek any other relief (as, for example, cancellation of 
the deed of mortgage) than that which he had 
claimed. Ganga Ghijlam v. Tapeshri Prasad 
,(1904) . . . . I. L. R. 26 AIL 606 

j^yV7y y H' - , _ Declaratory decree 

— Discretion of Court — Joint Hindu family— Non- 
joinder of parties . Where some of the descendants 
•of a judgment-debtor under two Rent Court decrees 
•filed a suit in a Civil Court, asking for a declaration 
that the joint ancestral family property was not 
liable, -after the decease of the judgment-debtor, to 
be taken in execution of such decrees and did not 
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— contd . 

s. 42 — contd . 

make parties to the suit the two sons of the judg- 
ment debtor, it was held that the Court exercised 
a right discretion under s. 42 of the Specific Relief 
Act, 1877, in refusing to grant a declaratory decree. 
Maharaja of Benares v. Ramji Khan (19051 

I. L. R. 27 All. 138 

8, — Suit by heir pre- 

sumptive against life tenant to restrain waste by life 
tenant — Injunction , There is nothing in law to 
prevent the heir presumptive, that is, the person 
who would be entitled to possession, if the life tenant 
were to die at the moment of suit, from suing for a 
declaration that as against the life tenant he is en- 
titled as next reversioner, and for injunction 
restraining the life tenant from wasting the property 
in suit. Rani Anand Koer v. The Court of Wards , 
L. R. 8 I. A. 14, followed. Gangayya v. Maka- 
lakshmi , I. L. R. 10 Mad. 90, referred to. Greeman 
Singh v. Wahari Lall Singh, I. I. R. 8 Calc. 12, 
dissented from. Manmatha Nath Biswas v. 
Rohini Moni Dasi (1905) . I. L. R. 27 All. 406 

9. — Discretion of 

Court to make declaratory decree — Limitation Act 
(X V of 1877), s. 7 — Suit by minor for declaration of 
invalidity of widow's alienation — Omission by father 
of minor to sue — Father's right to sue barred — Hindu 
Law — Suit for declaration of invalidity of widow's 
alienation — Plaintiff not nearest reversioner — Main- 
tainability. Plaintiff, a minor, sued for a declara- 
tionjthat an alienation by a Hindu widow was invalid 
as against him after the death of the widow. Plaint- 
iff was not the nearest reversioner, there being 
certainly one and apparently two sets of reversion- 
ers, who would be entitled to take in succession 
before him. Plaintiff’s father had not brought 
any suit, though he could have done so, and the 
father’s right to bring such a suit had become 
barred. The nearest reversioner had concurred 
in the improper alienation and all the reversioners 
nearer than plaintiff had omitted to sue and 
were barred from doing so by limitation. They were 
all parties to the suit : — Held, that the suit was not 
barred by limitation. Where there are several 
reversioners entitled successively to succeed to an 
estate held for life by a Hindu widow, no one of such 
reversioners can be held to claim through or derive 
his title from another reversioner, even if that other 
happens to be his father, but each derives his title 
from the last full owner. Plaintiff was therefore 
entitled to the benefit of s. 7 of the Limitation Act. 
There is no privity of estate between one reversioner 
and another as such, and, consequently, an act or 
omission by one reversioner cannot bind another re- 
versioner, who does not claim through him. Bhag- 
wanta v. Sukhi, I. L. R. 22 All 83, approved. 
Chhaganram Astikram v. Bai Motigavri, I . L. B. 14 
Bom. 512 , discussed. Held, also, that plaintiff was 
entitled to maintain the suit. A more distant 
reversioner may maintain such a suit, when the 
reversioners nearer in succession are in collusion 
with the widow or have precluded themselves 
from suing. The right given by s. 42 of the Specific 




See Calcutta Corporation. 

X. L. R. 36 Gale. 671 

See Calcutta Municipal Consolidation 
Act, s. 31 . I. L. R. 22 Calc. 717 

See Company — Transfer of Shares and 
Bights of Transferees. 

1. 1*. R. 16 Bom* 398- 
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Relief Act to bring a declaratory suit is not limited 
by illustration (E) of that section or by Art. 125 
of the Limitation Act to suits by a person pre- 
sumptively entitled to possession. The general 
words of a section should not be limited to the 
illustations given in the Act or by reference to the 
suits specially enumerated in the Limitation Act. 
Though it was doubtful whether the lower Court 
should, in the exercise of its discretion, have allowed 
the suit to proceed, having regard to the remoteness 
of plaintiffs interest, the High Court made the decla- 
ration prayed for, as the finding of fact was that the 
alienation had been made without necessity and was 
improper, and it might be that, when the widow T 
should die the plaintiff would be the presumptive 
reversioner, and the declaration now made would 
save him from having to prove the impropriety of 
the alienation again. Per Davies, J . — The declara- 
tion made in the present suit would serve the 
purpose of perpetuating testimony for whomsoever 
might happen to be the next reversion on the 
death of the widow. Govinda Pillai v. Thayam- 
mal (1905) . . . I. L. R. 28 Mad. 57 

10. Discretionary 

' power of Court in granting declaration — Declaration 
in res feet of a void instrument — Courts , inherent 
fowers of, to stay or dismiss vexatious suits — Court 
Fees Act — Ad valorem stamp not necessary in suits for 
declaration , where no consequential relief ashed. 
Every Court of competent jurisdiction has inherent 
power to prevent abuse of its process, by staying 
or dismissing without proof actions which it holds to 
be vexatious. Haggard v. Pelicier Freres, [1892] 
A. C. 61 67, 68, referred to. Where the facts 
alleged in a plaint are totally inconsistent with deci- 
sions pronounced on the amplest materials, in litiga- 
tion extending over three quarters of a century such 
a plaint ought to be dismissed summarily in the 
exercise of such inherent power. The discretionary 
power to grant declaratory decrees under the Speci- 
fic Relief Act ought not to be exercised when the 
plaintiff seeks to have declared as invalid and void 
a transaction which, on his own allegations, would 
be but a brutum fulmen so far as "his rights are 
concerned. ThaJcamin Jaipal Kunwar v. Bhaiya 
Indar Bahadur Singh, L. B. 31 I. A. 67, 69. 
It will be no ground for the grant of such discre- 
tionary relief, that the transaction in question may 
furnish a piece of evidence against the plaintiff. 
Where a plaint merely prays that a will in regard 
to a property may be declared void as against the 
plaintiff, the stamp duty payable is that for a 
declaratory suit, and not an' ad valorem fee on the 
value of such property. Vuiaswami Tevar v. 
Sasivarma Tevar (1905) . I. L. R. 28 Mad. 560 

11. — — Civil Procedure 

Code (Act XIV of 1882), s. 283 — Suit brought under 
s. 283 not liable to dismissal because no further relief 
asked. The special right conferred by s. 283 of the 
Code of Civil Procedure on a claimant, whose claim 
is rejected, to sue for a declaration of his title in so 
far as it is affected by the order passed against him is 


— s. 42 —concld. 

not controlled by the proviso to s. 42 of the Specific- 
Relief Act, and the plaintiff in such a suit is not 
hound to ask for any further relief, to which he 
may be entitled. Kunhiamma v. Kunhunni , I. L.. 
B. 16 Mad. 140, overruled. A mhu v. Ketlilama 
L L. B. 14 Mad. 23, followed. Kristnam Sooray^. 
v • Pathma Bee (1905) . I. L. R. 29 Mad. 151 

12. • — • Declaratory de- 

cree — Suit to declare that a person was not adopted by 
the plaintiff. The setting up of an adoption alleged 
to have been made by the plaintiff is such an infringe- 
ment of his right as sole owner as to entitle hinrto 
sue for a declaratory decree under s. 42 of the 
Specific Relief Act declaring that the person alleged 
to have been adopted is not his adopted son. It is 
not necessary for the maintainability of such a suit 
that a claim must be set up by the party alleged to 
have been adopted. Chinnasami Mudaliar v.. 
Ambalavana Mudaliar ( 1905 ) 

I. L. R. 29 Mad. 48 


Presumptive re- 


versioner, entitled after widow's death may sue to set 
aside will of last male holder. The right of the pre- 
sumptive reversioner to sue for a declaratory decree- 
under s. 42 of the Specific Relief Act is not restricted 
to the class of transactions referred to in illustra- 
tions (e) and (/) to that section, i.e., to transactions- 
by the widow herself. Where on the death of the 
last male owner leaving a widows the properties 
belonging to him are claimed by devisees under a 
will alleged to have been left by him, the nearest 
rew rsioner in existence is entitled to sue for a- 
declaration that the alleged will was invalid and 
did not bind his reversionary interest. Puttanna 
v. Ramakrishna Sastri (1906) 

I. L. R. 30 Mad. 195 

14. - Suit for posses- 

sion before expiry of l ease-r— Declaratory decree— -No 
alteration in the nature of the suit. During the sub- 
sistence of a tenancy a third party dispossessed 
the plaintiff’s tenants. The plaintiff sued the 
third party for posseession. Held, that the suit for 
immediate possession was not maintainable in 
consequence of the existence of the outstanding 
lease. Held, also, that the plaintiff in such a ease 
was entitled to a declaration of title and this does 
not alter the nature of the suit. Sita Bam v. 
Bam Lai, I. L. B. 16 All. 440, followed. Ghulam 
Husain v. Muhammad Husain (1909) 

I. L, R. 31 All. 271 

s. 45. 


SPECIFIC RELIEF ACT (I OF 1877) 
— contd. 
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SPECIFIC BELIEF ACT (I OF 1877) 
— contd. 

s. 54 — concld. 

See Injunction — contd . 

Obstruction or Injury to 
Rights of Property. 

L L. B. 13 Bom. 252 ; 674 
I. L. R. 19 All. 259 
I. L. B. 20 Bom. 704 
I. L. B. 26 Bom. 735 
I. L. B. 24 Gale. 260 
I. L. B. 22 Mad. 251 

Possession of Joint Property. 
I. L. B. 29 Calc. 500 

See Landlord and Tenant — Altera- 
tion of Conditions of Tenancy — 
Erection of Buildings. 

I. L. B. 16 Mad. 407 

See Parties — Suits by some of a Class 
as Representatives of Class. 

I. L. B. 15 Bom. 309 

See Prescription — Easements — Light 
and Air . I. L. B. 13 Bom. 674 
I. L. B. 18 Bom. 474 
I. L. B. 20 Bom. 704 

See Vendor and Purchaser — Invalid 
Sales . . I. L. B. 18 Mad. 61 

______ — Building of indigo factory— Bengal 

Tenancy Act {VIII of 1885), s. 23 — Agricultural 
purpose — Specific Relief Act {I of 1877), s. 64, III . 
{Jc) — Injunction restraining tenant from rendering 
land unfit for tenancy — Suit, if maintainable , The 
cultivation of indigo is an agricultural purpose, 
but the manufacture of indigo cakes out of 
indigo plants cannot be said to be an agricultural 
purpose. Where land is let out for agricultural pur- 
poses generally, the erection of an indigo factory on 
a part of such land must render it unfit for the pur- 
poses of the tenancy ; and the landlord would be 
entitled to sue for an injunction restraining the 
tenant from building such factory on the land. 
Surendra Narayan Singh v. Hari Mohan Misser 
(1905) . . . . . 9C.-W.lSr. 87 

s. 55. 

See Indigo . I. L. B. 31 Calc. 174 
See Injunction — Special Cases — Ob- 
struction or Injury to Rights op 
Property . I. L. B. 14 Calc. 236 


SPECIFIC BELIEF ACT (I OF 1877) 
— contd. 

„ s. 45 — concld . 

See Hackney-carriage Act (Bom. Act 
VI of 1863), s. 6. 

I. L. B. 27 Bom. 307 
See Lease . I. L. B. 36 Calc. 271 

See License . I. L. B. 28 Bom. 253 

See Police Act (XL VIII of 1860), ss. 11, 
12 . .1. L. B. 26 Bom. 396 

1. — — Chairman of Calcutta 

Municipality, discretion of, as to list of 
candidates and votes at elections. In- 
stances of applications under s. 45 of the Specific 
Relief Act for rules against the Chairman of 
the Calcutta Municipality with regard to the list 
of candidates for and the votes given at municipal 
elections. In the matter of Mutty Lall Chose 

I. L. B. 19 Calc. 192 

In the matter of Rajendra Lall Mittra 

I. L. B. 19 Calc. 195 note 

In the matter of the Election of Municipal 
Commissioners for Ward No. 10, Calcutta. 

I. L. B. 19 Calc, 198 

2, ______ Practice. Per Russell, J. — 

Under rule 577 of the High Court Rules, all applica- 
tions under s. 45 of the Specific Relief Act (I of 1877) 
should be made by motion, and not by petition. 
Cell v . Taja Xoora (1903) 

I. L. B. 27 Bom. 307 

s. 52, 

See Maintenance . 9 C. W. H. 1073 
s. 53. 

See Injunction — Special Cases— Exe- 
cution of Decree. 

I. L. B. 23 Calc. 351 

See Injunction — Under Civil Proce- 
dure Code . I. L, B. 27 Bom. 357 

ss. 53, 54, 55. 

See Injunction . I. L. B. 34 Calc. 97 

s. 54. 

See Co-sharers — Enjoyment of Joint 
Property — Erection of Buildings. 

I. L. B. 12 All. 436 

See Injunction — 

Under Civil Procedure Code : 

I. L. L. 27 Bom. 357 

Special Cases — 

Breach of Agreement ; 

X..L, B, 26 Mad. 168 
I. L. B. 18 Bom, 702 
I. L. B. 19 Bom. 704 

Execution of Decree. 

X. L. K. 22 Mad. 189 
. " Intrusion in Office. 

X* Xi* ,B* 21 Bom. '821.',' 


trate, his neighbour’s land to the detriment of the 
latter, in case of breach of such an obligation, it is 
open to the Court to grant a mandatory injunction 
for the removal of the nuisance under s. 55 of the 
Specific Relief Act. Lemmon v. Webb, [1895} 
A. (7, /. ; H ti Krishna JosH v, San'kar Vithal 


\ 



See Injunction — Special Oases — Breach 
of Agreement . I. X. B. 14 Mad. 18 
I. X,. K. 18 Bom. 702 
I. X. B. 19 Bom. 764 
I. X. B. 20 Mad. 168 

— As. 57, Illus. (d)— 

See Contract . I. X. B. 36 Calc. 354 


SPECUXATIVE PURCHASE. 

See Sale , . 13 C. W. N. 710 

8PES SUCCESSIONS. 

See Hindu Law . I. X. B. 30 Calc. 481 
See Mahomedan Law, 

I. X. B. 32 Bom, 172 

1. Non-tram ferable 

and non-releasable — Mahomedan Law . The chance 
..of an heir-apparent succeeding to an estate is under 
Mahomedan Law neither transferable nor releasable. 
.It is only by an application of the principle that 


See Hindu Law — 

Legal Necessity. 
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SPECIFIC BELIEF ACT (I OF 1877) 
— conoid. 


s. 54 —concU. 

L L. R. 19 Bom . 420 ; Norris v. Baker , 1 Roll. 
393 ; Baten's Case , 9 Rep. 53 ; Shelf er v. City of 
London Electric Lighting Company , [1S95] 1. Ch. 
287 , referred to. A perpetual injunction restrain- 
ing the defendant from planting trees the roots 
of which are likely to penetrate the foundation 
of the plaintiffs building and wall, is held to be 
•unworkable. Bindu Basini Chowdhrani v. J ahndbi 
Chowdhrani, 1. L. R . 24 Calc. 260 , referred to. 
Lakshmi Narain Banerjee v. Tara Prasanna 
Banerjee (1905) . . I. X. B. 31 Calc. 944 

s.c. 8 C. W. N. 710 

. s. 56. 


See Bombay District Municipal Act 
(Bom. Act 1X1 of 1901), ss. 82 (c) and 

86 . . I. X. B. 27 Bom. 403 


Special Cases — Breach of 

Agreement. 

I. X. B. 20 Mad. 168 


Special Cases — Execution of 
Decree . 1. X. B. 14 Mad. 425 
I. X. B. 18 Mad. 338 
I. X. B. 21 Mad. 352 
I. X. B. 23 Calc. 351 


See Jurisdiction of“Civil Court — Rent 
and Revenue Suits, N.-W. P. 

I. X. B. 5 All. 429 


See Parties — Suit by some of a Class 
as Representatives of Class. 

I. X. B. 22 Bom. 640 

M s. 57. 


SFXITTING CAUSE^OPjj ACTION. 


splitting up of decree — 


See Lis pendens . 13 C. W. 1$. 226 


See Civil Procedure Code, 1882, s. 258. 

I. X. B. 31 Calc. 480 
s.c. 8 C. W. N. 395 

See Injunction — 

Under Civil Procedure Code. 

I. X. B. 27 Bom. 357 


SPES SUCCESSIONS — concld 


equity considers that done which ought to be done 
that such a chance can, if at all, be bound. It was 
not intended by s. 6 {a) of the Transfer of Property 
Act to establish and perpetuate the distinction 
between that which according to the phraseology 
of English lawyers is assignable in law and that 
which is assignable in equity. In the case of deeds 
executed by pardanashin ladies it is requisite that 
those who rely on them should satisfy the Court 
that they had been explained to and understood 
by those who executed them. Sudisht Lai v. 
Sheobarat Koer , L. R. 8 I. A. 39, 43 ; Shambati 
Koeri v. Jago Bibi, I. L. R. 29 Calc. 749, followed. 
Sumsuddin v. Abdul Husein (1906) 

I. X. B. 31 Bom. 105 


2. Mahomedan Law. 

A mere spes succession is is unknown to, and not 
recognised by, Mahomedan Law. Abdool Hoosein 
v. Goolam Hoosein (1905) 

[I. X. B. 30 Bom. 304 


See Civil Procedure Code, 1882, s. 43. 

I.X. B. 29 All. 256 
See Co-sharers — Suits by Co-sharers 

WITH RESPECT TO THE JOINT PROPERTY 

— Possession . 7 B. X. K. Ap. 42 

See Relinquishment of, or Omission to 
sue for, portion of Claim. 

See Small Cause Court, Presidency 
Towns — Jurisdiction — G e n e r a l 
Cases . . 6 Bom. O. C. 88 

4 Mad. 334 
I. X. B. 2 Bom. 570 



Will Regulation XVIII of 1827 did not require a 
will to be stamped during the testator’ s_ lifetime. 
Webbe v. Lesteb . 2 Bom. 55 : 2nd Ed. 52. 

I. s, 10 - — Construction of section. 

An objection to the validity of a document under 
Regulation XVIII of 1827, as distinguished 
from its inadmissibility in evidence, or from a pro- 
hibition to Courts of Justice or public officers^ to Act 
upon it, was an objection on the merits under Act 
VIII of 1 859. Where two documents were executed 
in the Island of Bombay, respectively, under date 
the 29th August 1851 and 4th August 1852, and did 
not appear to have been originally expressly in- 
tended to operate within any of the zillahs subordi- 
nate to the Presidency of Bombay -.—Held, that they 
did not come within the scope of Regulation XvIIl 
of 1827. That Regulation, being an enactment 
imposing stamp duties upon the subject, must be 
strictly construed, and although the High Court be- 
lieved that those documents were actually intended 
to operate, so far as the particular property m ques- 
tion in the suit was concerned, in the zillah ot lanna, 
the High Court declined to hold expressly to 
mean the same as “ actually,” as nothing appealed 
on the face of the documents to show where the 
property mentioned in them was situated. GirdhaR 
NagJISHET V. GANPAT MOROBA . . V; ' 11 Bom. LAW 

2 _ ... _ Signed account — • 

Evidence when unstamped. A signed account show- 
ing a balance up to date, and containing a promise to 
pay interest upon the consolidated balance, cannot 
be made use of in evidence to support a claim to in- 
terest on that balance, unless it be stamped ; but it 
may be used as a samaduskut or simple admission ot 
a balance due, although not stamped. Bhondu 

JaGANNATH ??.; :: XARAYA!1^, 

3. _____ ' sub-s. (3) — Morlgmg e— Lease 
— Counterpart. Where an agreement ^ between 
a mortgagor and mortgagee contain stipu- 
lation that the mortgagor should, at ^the time 
of redemption, make good the losses arising to the 
mortgagee from the default of tenants, which it haa 
been agreed the mortgagee might put in, in case the 
mortgagor mad© default in payment of the rent. 


ceipt far Government paper. Under the old Stamp 
Law (Regulation XII of 1826, which was not regis- 
tered by the Supreme Court), agreements not on 
stamped paper executed in Calcutta bond iide by 
parties residing or carrying on business therein 
when there was no intention of pleading such docu- 
ments in the mofussil Courts, were held to be good 
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STAMP. 


1. Bengal Regulations — 

XII of 1826 . 

X of 1829 

2. Bombay Regulations — - 

XVIII OF 1827 

3. Madras Regulations — 

XIII of 1816 

II of 1825 . 
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See Appellate Court — Rejection or 
Admission of Evidence admitted or 
rejected by Court below. 

See Court Fees Act. 

See Court Fees Act (VII 0F n 

I. L. R. 35 Calc, 202 

Powek-of-Attoexby.^ 187 

See Registration Act (XII°e 1L 

See Stamp Acts. 

See Act II or 1899, Scb. I, Art. 1- 

I. L. R. 33 Calc. 298 ; 438 

See Stamp-duty. 

See Stamp-duty, Refund of. 

See Valuation of Suit. 

cancellation of — 

See Plaint — Return os Plaint. 

I. L. R. 7 Bom. 487 

deficiency in- 

See Limitation Act, 1877, s. A 

I. X). R. 27 Bom. 330 

See Plaint — Rejection os Plaint^ ^ 

11 -W.R. 177 
2 Mad. 436 
X. I,. R. 9 Bom. 355 
X. L. R. 13 Bom. 517 

See Small Cause Court, Presidency 
Towns — Practice and Procedure — • 
Re-hearing . I. L. R, 18 Calc. 445 

See Special or Second Appeal— Proce- 
dure in Special Appeal. 

I. L. R. 13 All. 580 
I. B. R. 20 Bom, 791 

1. BENGAL REGULATIONS. 


STAMP — contd. 

1. BENGAL REGULATIONS — concld. 
and binding. Goury Churn Mookerjee w 
Jogendronath Mookerjee . W . R. 1864, 289* 

Beng. Reg. X of 1829— 

See Stamp Act, 1879, Sch. I, Art. 49. 

I. L. R. 7 Calc. 594 

s. SI— Stamp Act (X of 1862)—Mirasi 

pottahs. Mirasi raiyati pottahs, ■where not re- 
quired either by the old (Act X of 1829, s. 31) or 
new Stamp Law (Act X of 1862), to be written 
on stamped paj>er. Moheeooddeen Ahmed* 
v. Prannath Roy Chowdhry , 

3 W. R., Act X, 142 

2. BOMBAY REGULATIONS. 

Bom. Reg. XVIII of 1827- 
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STAMP — contd. 

2. BOMBAY REGULATIONS — contd. 
s. 10 — concid . 

agreed upon for the term of the mortgage ; such an 
agreement was not a lease, or the counterpart of a 
lease within the meaning of Regulation XVIII of 
1827, s. 10, sub-s. 3, but was a contract of indemnity 
against losses to be incurred after the determination 
of the lease, which, not having any operation so long 
as the lease was in existence, was therefore not 
exempt from stamp duty under that Regulation. 
Where an appellant has not tendered the stamp 
duty and penalty on a document which the Courts 
below have held to be insufficient!}? - stamped, the 
High Court will not allow him to do so in special 
appeal. Ram Krishna Gopal v. Vithu Shivaji 

10 Bom. 441 

s. 12, sub-s. (2) — Suit to re- 
cover possession of immoveable property — Practice. 

In a suit by plaintiff to recover possession of certain 
immoveable property under a deed of sale executed 
to him by the defendants’ father, while Regulation 
XVIII of 1827 was in force upon one-anna stamp 
paper, a question having arisen as to what stamp 
duty the deed should bear for the purposes of the 
suit, it was referred to the High Court. Held, that 
the deed was sufficiently stamped under sub-s. (2), 
s. 12 of Regulation XVIII of 1827, but the plaintiff 
could not obtain on it a judgment for a sum or value 
beyond what was covered by that stamp unless he 
paid an additional stamp duty and penalty which | 
the Court might allow him to do. Mulji Rechab 
v. Jetha Jeshankar . I. Xi. R. 10 Bom. 230 

I. s. 13 — Intention to defraud 

revenue. On documents insufficiently stamped 
under Regulation XVIII of 1827 the question did 
not properly arise, under s. 13 of that Regulation, 
whether the intention of the parties in not suffi- 
ciently stamping them was to defraud Government 
of its revenue. That question w'as rendered im- 
portant, first, by s. 13 of Act XXXVI of 1860, and 
subsequently, in a more explicit manner, by s. 15 
of Act X of 1862. Kastxjb Bhavani v. Appa 

I. R. 5 Bom. 821 
' v ' 

% — Right to have 

document stamped — Intention to evade stamp-duty . 
A party has a right to have stamped, on payment 
of the prescribed penalty, an instrument executed 
while Regulation XVIII of 1827 was in force, and 
it should not be rejected on the ground of intention 
by the party to evade the stamp duty, Antaji 
Nilkakth v. Janardan Vasudev. 10 Bom. 358 

3, _ — and s. 14 — Bond stamped after 

death of grantor . A bond or other writing, 
stamped after the death of the grantor, is 
valid against his heirs. The personal representa- 
tives, or other persons claiming as heirs and kindred 
of a deceased grantor, stood, with regard to ss. 13 
and 14 of Regulation XVIII of 1827, in the same 
position as the deceased grantor would, and were 
not third parties within the meaning of s. 14. The 

VOL V. 


STAMP — concid. 

2. BOMBAY REGULATIONS — concli. 

~ s. 14 — concid . 

previous decisions of the late Sudder Court to the 
contrary overruled. Raghia v. Dhaema Jhattt 

1 Bom. 52 

I, s. 14, sub-s. (1) — Deed of sale 

of property given in gift from , what time operative. 

A donee of the grantor was a third party within the 
meaning of Regulation XVIII of 1827, s. 14, sub-s. 1,. 
and therefore, as against him, a deed of sale of the 
property given in gift was only valid from the date 
on which it was stamped. Precedents on this point 
questioned, hut followed. Jagannath Vithal v. 
Apaji Vishnu ... 5 Bom. A. C. 217 

2 Purchaser at sale 

in execution of decree— Validity of mortgage-deed . 
The purchaser at a Court-sale of the right, title, 
and interest of the judgment-debtor is a third party 
within the meaning of s. 14, Regulation XVIII of 
1827, sub-s. (1), and therefore, as against him, a 
mortgage-deed passed by the latter to a mortgagee 
is valid, not from the date of its execution, but from 
that on which it was stamped. Jagannath Vitkal 
v Apaji Vishnu , 5 Bom. A. C. 217 , followed. 
Nabaxak Deshpa.be 

3. MADRAS REGULATIONS. 

Mad. Reg. XIII of 181 6— No provi- 
sion for payment of penalty— Secondary evidence 
of unstamped document. In a suit to redeem a 
mortgage of 1833, executed upon an unstamped 
cadjan, liable to stamp duty under Regulation XIII 
of 1816, secondary evidence of the contents of this 
document was tendered on payment of a penalty. 
Held, that the evidence could not be admitted. 
Kopasan v. Shame- . I. Xi. R. 7 Mad. 440 

_ Mad. Reg. II of 1825, a 4 —Deed 

transferring properly conditionally — Ad valorem 
stamp-duty. An instrument, dated 1853, which 
purported to be a transfer by the executant of the 
property inherited by her from her husband subject 
to the pay m ent of his debts, and in which a provision 
. was made for the maintenance of the executant and 
for the retransfer of the property in case she gave 
birth to a son, held not to be liable to stamp duty. 
Reference under Stamp Actvs. 49 . . 

1. 1*. R. 10 Mad. 419 

STAMP ACT (XXXVI OP I860). 

See Stamp Duty. 

Security bond given to abkari 
J^te7~A security bond executed by a third party 
to the abkari renter is not exempt from stemp^duty, 
Ramasvami Chetti v. Pappa Reddi 1 Mad. 190 
— 14 — Bond executed on optional 

stamp No larger sum could be recovered under 
s 14 Act XXXVI of 1860, upon a bond executed on 
an optional stamp than that optional stamp covers 




... 

; : v::i . ■ 
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3. — Calculation of 

stamp-duty — Nature of instrument. In determining 
the stamp required for any particular instrument, 
regard must be had to the real nature of the instru- 
ment, and not to the title which may have been 
given to it by the parties, if the contents of the 
instrument show that the title is a misnomer. 
Pendse v. Malse . . 3 Bom. A. C. 04 

4. _ Single document 

containing two contracts and bearing one stamp — 
Allowance of value of stamp. Where a document 
contained two distinct contracts requiring separate 
stamps, but the whole was impressed with one 
insufficient stamp, it was held that this stamp might 
be taken into account in making up the aggregate 
of the stamps required. Balaji Mahadev v. 
Krishnaji bust Chimnaji . 6 Bom* A. C. 05 

*>. — Copies of record 

of criminal trial — Liability to stamp duty. With the 
exception of the depositions of the witnesses and 
the documentary evidence and copies of the final 
sentences or orders passed by Criminal Courts, which 
parties desirous of appealing from such sentence 
were required by s. 416 of the Code of Criminal Pro- 
cedure, 1861, to file with their petitions of appeal, 
when the party who was desirous of appealing was 
in confinement under the operation of the sentence 


See General Clauses Consolidation 
Act, 1868, s. 6 . 7 Mad. Ap. 9 

• - * Offence under 

ion — Engrossing deed on unstamped paper. The 
'c engrossing of a deed on unstamped paper was 
an offence under s. 3 of Act X of 1862, nor did 
signing such deed as a witness constitute any 
h offence. Reg. v. Jetha Moti. Reg. v. Virji 
varji . 2 Bom. 135 : 2nd Ed. 129 

&EG. V. Joti BIN Satu . * 1 Bom. 87 

~ 4 — — Penalty— Attest- 

Ufifnmes and persons drafting documents . The 


; s. 14 — contd . 


and no amount of penalty can make up the defi- 
ciency in the stamp. Keramut Ali v. Abdool 
Wahab . . . . 17 W. R. 131 

1, _ — Sch, A and s. 14 — Promissory 

note containing agreement to waive jurisdiction. A 


promissory note containing an agreement by the 
maker that, in case of any dispute or difference aris- 
ing concerning the payment of the note or the sub- 
ject-matter thereof, the same shall and may be sued 
in the Supreme Court, and “ to the jurisdiction of 
which I hereby waive and agree to waive all pleas,” 
properly stamped as a promissory note, did not 
require an additional stamp as an agreement under 
Act XXXVI of 1860, Sch. A, and s. 14. Rakhal- 

DASS SlNGHEE V. ROY ChDNDER DuTT 

1 Ind. Jur. O. S. 124 

2. Sch. A, art. 4 — Promissory note . 

An instrument to the following effect : <c On the 
14th December 1861 we, A and <7, bind ourselves. to 
pay, with interest to you, B and 0, R566-1G, being 
the balance of dealings held with your firm, and the 
amount received this day from you in cash on 
account of stamp to be neither a bond nor 

a hundi, but to be in the nature of a promissory note 
and to come within the description in Art. 4, Sch. A 
of Act XXXVI of I860- Hutuman Sahib v. Husain 
Sahib ..... 1 Mad. 152 

Sch. A, art. 20 — Partnership 


agreement An agreement on a R24 stamp paper 
between A, who had obtained from Government the 
abkari farm of a certain talukh, and B, stipulating 
that, in consideration of R 2,000 advanced by B for 
payment of deposit, the whole management should 
reside in B ; that the parties should each have a half 
share and be respectively entitled and liable to profit 
and loss in respect of his share ; that they should 
account with one another for the sums laid out by B, 
and should settle annually the accounts of profit and 
loss upon the half share : — Held to be a partnership 
agreement, and to be sufficiently stamped under Act 
XXXVI of 1860, Art. 20, Sch. A. In determining 
the stamp to be affixed to a document, the state of 
things at its execution is alone to be regarded. 
CHINNAIYA NaTTAN V. MuTTUS VAMI PlLLAI 

1 Mad. 226 

STAMP ACT (X OP 1862). 


s. 3 — contd . 


words in s. 3 of Act X of 1862, e< unless in any case 
in which a higher penalty is imposed ” and “ not 
exceeding,” apply both to the penalty of R1QQ, and 
one higher than ten times the value of the omitted 
stamp. Attesting witnesses and persons who draft 
documents and note the fact with their signatures 
at the foot do not come within the words, ■“ make, 
execute, sign, or be a party to,” used in the section, 
and are therefore not punishable under it. Anony- 
mous . .... 3 Mad. Ap. 27 

3, and s. 52 — Omission to get 

sanction of Collector. A prosecution under s. 3, 
Act X of 1862, not having been authorized by 
the Collector of the Stamp Revenue for the district 
or any other officer specially authorized by the 
Government in that behalf, was held to be, under 
s. 52 of that Act, irregular. Queen v. Adjoodhya 
Pershad 2 3ST. W. 188 


s. 14 — Documents 


improperly 

Documents 


stamped — Evidence , 
not bearing proper stamps under Act X of 1862 are 
not admissible in evidence even to show the terms of 
the deed as against the party producing the same. 
Oomrao Singh v. Methab Koonwer 

3 Agra' 103a 

2. - Act XXXVI of 

1860 — Bond stamped after suit. A bond stamped 
subsequently to the institution of a suit is valid, 
under the provisions of the Civil Procedure Code 
and of the Stamp Acts of I860 and 1862, provided 
it be properly stamped when produced at the first 
hearing of the suit and when the Court is asked to 
receive it in evidence. Atmaram Gulabrai v . 
Amirchand Rupchand . 8 Bom. A. C. 92 


{ 12073 ) DIGEST OF CASES. ' ( 12074 ) 

STAMP ACT (XXXVI OF I860)— concM. \ STAMP ACT (X OF 1802)— contd. 


( 12075 ) 


DIGEST OF CASES, 
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4. • Permission to pay 

penalty where document is lost. Quaere ; Whether 
permission to pay the stamp duty and penalty can 
be given in the case of a lost instrument. Akuna- 
CHELLUM CHETTY V. OlAGAPPAH CHETTY 

4 Mad. 312 

5. — — — Hundi — Inadmis- 

sibility in evidence for want of stamp. The plaintiff 
brought a suit against three defendants under the 
following circumstances : The third defendant was 
the tenant of a village under the second defendant, 
the first defendant being the agent and manager of 
the second defendant. The third defendant owed 
the second defendant a sum of money on account of 
rent and drew a hundi on the plaintiff for R 1,000 to 
be paid to the first defendant or order, and contain- 
ing these words : 55 For which amount I shall deliver 
over to you grain in that village and its hamlets, and 
for which the Dewan (first defendant) will issue an 
order to the above effect. 55 The hundi was upon a 
one-anna stamp. Plaintiff, on receipt of this hundi, 
drew upon the back of it another hundi upon his 
mother-in-law in the following terms : “ On demand 
please pay to Mahomed Badhamatulla Shaib, 
Dewan of Venkatagiri (first defendant), or to his 
order, the within-mentioned amount for grain to be 
supplied me by Mr. Ward (third defendant) on the 
order of the said Mahomed Radhamatulla Shaib, 
the Dewan of Venkatagiri. 55 This was signed by 


Bee Appeal — Acts-— Stamp Act, 1862. 

3 Bom. O. C. 153 

— — Insufficient stamp. 

‘S. 17 of Act 32 of 1862 only applied to the reception 
of documents under s. 15, which had been insuffi- 
ciently stamped, not to documents on which there 


STAMP ACT (X OP 1862)— contd. 
s. 14 — contd, 

•or order at the time that he applied for a copy of the 
same, it was held that copies of any part of the 
record of a criminal trial could only be furnished to 
applicants on stamp paper. Anonymous 

4 Mad. Ap. 58 


6 . 


7. 


Surrender of 


STAMP ACT (X OP 1862)— contd, 
s. 17 — contd. 


Transfer of tenure 


— Admissibility in evidence. The transfer of an 
under-tenure, endorsed upon the back of the 
tenant’s pottah, is not admissible in evidence, unless 
it be stamped as though it were a separate deed. 
Tetai Abom v. Gagai Gura Chawa 

3 B. L. R. Ap. 30 

s.c. Pita ye Ahung v. Girghee Koer Ajooah 

11 W. R. 365 


. equity of redemption — Unstamped endorsement. 
Where the defendant executed in favour of the 
plaintiff what purported to be a deed of absolute 
sale, but an ikrar executed contemporaneously 
reserved the right of redemption to the defendant, 
and the plaintiff alleged he had surrendered it by 
returning the ikrar : — Held, that, as the original 
deed was, on the face of it, an absolute sale, and as 
the effect of it was merely controlled by the ikrar, 
the return of the latter extinguished the equity of 
redemption. A separate document requiring a 
separate stamp was unnecessary. Raj Coomar 
.Singh v. Bam Suhaye Boy . 11 W, R. 151 

s. 15. 


See Stamp Act, 1879, s. 34. 

I. B. R. 14 Mad. 255 

s. 15, siib-s. (6) — Application for 

remission of stamp duty in pauper suits. It is not 
the duty of a Civil Court to receive and submit to 
the Board of Revenue an application from a pauper 
plaintiff for remission or mitigation of penalty 
under the stamp law ; the pauper should himself 
make timely application under sub-s. 6, s. 15 Act X 
of 1862. Golam Guffoor v. Ekram Hossein 
Chowdhry . . . 10 W. ft. 358 

ss. 15 and 17. 

See Appellate Court — Rejection of 
Admission of Evidence admitled or 
rejecled by Court below — Un- 
stamped Documents . 2 Mad. 321 

3 Mad. 71 
8 B. B. R. A. C. 126 : 235 
5 B. B.R. Ap. 10 
7 B. I*. R. 653 
t Ij. R. 6 Bom. 621 


was . no stamp. Such documents should not be 
received at all. Lalji Singh v. Akram Ser 

3 B. I*. R. A. C. 235 : 12 W. R. 47 

2. Intention to evade 

stamp laws, A bond, executed between a plaintiff 
who sued upon it and the defendants, contained the 
following clause : “ And inasmuch as we (the 
defendants) are urgently in want of money, and are 
unable to procure a stamp at the moment, we have 
executed the bond on plain paper. Should it be 
necessary for you (plaintiff) to bring a suit against 
us, whatever penalty you may have to pay shall be 
made good by us, with interest.” The Small Cause 
Court Judge, before whom the case was tried, con- 
sidered the above clause in the bond to be evidence 
of an intention between the parties to avoid the 
stamp laws, and refused to receive evidence to the 
contrary. He also refused to admit the bond in 
evidence. Held, on reference to the High Court, 
that the clause in question did not amount to an 
agreement to evade the stamp laws. The Judge 
might have inferred from it that it was the intention 
of the parties to evade the stamp laws, but in that 
case he should have heard evidence to the contrary. 
Sashi Bhushah Banerjee v. Tarachand Kar 

3 B. B. R. A. C. 329 : 11 W. R. 553 

3. — — „ Intention to evade 

payment of duty. A Court to which a document is 
tendered in evidence under this section ought not to 
reject it, unless it clearly appears that there was an 
intention to evade the payment of stamp duty. 
Royal Bank: of India v, Hormasji Kharsedji 

3 Bom. O. C. 153 
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STAMP -ACT (X Ol? 1882)— co?^. 


s. 17 — conoid. 


the plaintiff, and beneath his signature was that of 
the first defendant. The amount mentioned in the 
hundi was paid to the first defendant ; the second 
hundi was unstamped. The plaintiff’s case was, 
that the first defendant entered upon a binding 
engagement with him to deliver, or permit the 
delivery, of grain of the value of R1,000, and that 
he failed to fulfil his engagement. The Civil Judge 
decreed for the plaintiff. On appeal : — Held, by the 
High Court, reversing the decision of the Civil Court, 
that the second hundi was not admissible in evi- 
dence, not being stamped, and that there was no 
evidence of such an agreement as that relied on by 
the plaintiff. Mahomed Rahamatulla v. Ward 

5 Mad. 391 


6, 


17 


and s. 15 — Intention to 
-Jurisdiction. In a suit 


evade 'payment of duty ■ 
brought in a Small Cause Court to recover money, 
being a debt secured by a hissab entered on a leaf of 
a khatta book, where the defendant objected to the 
admission of the leaf as evidence, because it did not 
bear a proper stamp : — Held , that under ss, 15 and 
17, Act X of 1862, it was competent to the Judge to 
find, on the facts before him, whether the absence 
of the stamp was owing to an intention to evade pay- 
ment of the stamp duty, and that no question arose 
for reference to the High Court. Raj Ch under 
Shah a v. Go bind Chunder Koolal 

13 W t R # 102 


7. 


Insufficiently - 




stamped document — Procedure — Admissibility in evi- 
dence. The plaintiff sued his elder brother for a 
share in certain family property. The defendant 
raised a question of family custom, and relied on a 
certain deed of release which he said the plaintiff 
had given him, but the existence of which the plaint- 
iff denied. That document was not stamped, 
though, on the face of it, it stated that it was to be 
stamped. No objection was taken on that score 
to the document before the first and lower Appellate 
Courts, who considered that the document was a 
genuine document executed by the plaintiff. After 
its production, it had an insufficient stamp of two 
annas put upon it. The High Court, on appeal, left 
the deed as part of the evidence in the case, but 
qualified its effect and the extent of its operation by 
making it a deed of release releasing so much of that 
which the plaintiff might otherwise claim as would 
be covered by the insufficient stamp of two annas. 
Held , that the High Court might either have refused 
to admit the document for want of a stamp, or — 
which would be more correct — it might have requir- 
ed it to be properly stamped and the penalty paid 
J', info Court ; but the course taken was entirely 

without precedent, without principle and without 
: ' authority. Mantappa Nadgowda v. B as wants a o 


iiili 
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STAMP ACT (X OP 1862)— contd. 


s. 22 — contd. 


stamp covers the principal sum named in the note 
without reference to the interest. Gomez v. Young 
2 B. Ii. R. O. C. 165 : 12 W. R. O. C. 1 


Promissory note 


— Admissibility in evidence . A B , by an instrument 
in writing dated 6th August, promised to pay G D' 
“on demand,” R4, 310-13-3. In the margin of the 
instrument was written due “ 30th August,” and an- 
nexed to A BA signature was the following memo. :■ 
“ The sum of R4, 310-12-6 only, forty-five days from 
the 5th of August.” Held , that the instrument was 
properly stamped as a promissory note payable on 
demand, and ought to have been admitted in evi- 
dence. Per Peacock, C.J . — A promissory note 
payable on demand ought to be stamped as such, 
notwithstanding there may be a collateral agree- 
ment between the parties that the holder will not 
present it for a given time, or if paid on demand 
that the maker shall be entitled to discount. 
Chandrakant Mookerjee v. Kartik Charan 
Chaile . 5 B. L. R. 103 : 14 W. R. O. C. 38 


3. 


Promissory note 


-Ambiguity. Where the wording of a promissory 
note bearing a one-anna stamp appears to be 
ambiguous as to whether it is payable on demand, 
the Court will take the evidence of the parties as to 
the intention, and will then beeide whether it is 
properly stamped. Under such circumstances, the 
Court will take evidence of usage. Bank of 
Hindustan, China, and Japan v. Sedgwick 

llnd. Jur. 2ST. S.107 

s. 28. ; 


See Compromise — Compromise of Suits 
under Civil Procedure Code. 

3 Mad. 217 
12 W. R. 378 


Refund of stamp duty 
Held , that, for the pur- 


— Commencement of suit, 
pose of refund of half stamp duty under s. 26 of Act 
X of 1862, the hearing of a suit in a Small Cause 
Court commenced when proof of the service of the 
summons was taken on the day appointed for the 
hearing ; and where proof of the service of the 
summons had been previously taken, it must be 
considered as taken at the commencement of the 
proceedings on the day appointed for hearing. 
Amirchand Jamn ad as v. Maggan Amthu 

4 Bom. A, 0. 176 




s. 27 — Right to recover on contract 

only amount covered by stamp where stamp is optional , 
Where a written contract liable to an optional stamp 
is put in evidence by the defendants, the plaintiffs 
cannot recover a larger amount under it than (if 
stated) the optional stamp upon the instrument 
would have been sufficient to cover. In a suit for 
the recovery of money due under a written contract 
the defendants admitted that a sum of R 6,328-4-0 
was due to the plaintiffs, subject to certain deduc- 
tions which they claimed to be entitled to set off 
against the plaintiffs’ claim. The defendants put 
in evidence the written contract, the stamp upon 
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STAMP ACT (X OE 1862 )—conid. 

s. 27 — concld. 

which, was only sufficient to cover the sum of 
R 5,000. Held, that, notwithstanding the admis- 
sion of the defendant, the plaintiffs could only 
recover B5,000 in the suit. Kistnasamy^ Pillay 
,v. Municipal Commissioners for the Town of 
Madras .... 4 Mad. 120 

s. 32 — Appeal on valuation of claim. 

Under s. 32, Act X of 1862, an appeal, relating to 
'the valuation of a claim can be entertained by the 
High Court. Basoo Mad Furosh v. Huree 
OPandey 11 W. B. 479 

s. 50, sub-s. (2) — Jurisdiction of 

Collector — Offence under Criminal Procedure Code 
{Act XXV of 1861), ss. 169, 171. An application 
was made to a Collector under s. 50, sub-s. (2), Act 
X of 1862, to replace a damaged stamp by a new 
■one. As it appeared that the stamp had been tam- 
pered with for fraudulent purposes, the Collector 
made over the parties to the Magistrate for trial. 
Held, that, the document not having been given in 
•evidence in any proceeding in Court, the Collector 
was not bound to proceed under ss. 169, 171 of the 
Criminal Procedure Code. Queens Gour Mohan 
Sen . 8 B. Xi. K. A. Cr. 6 : 11 W. B. Cr. 48 

Sell A, Art. 1 — Promissory note for 

payment of grain. An instrument in the form of a 
promissory note for grain should be stamped, under 
Art. 1 of Sch. A of Act X of 1862, with a stamp of 
the value of one rupee. Lachiram Jayasangji v. 
Ramji bin Shivaji . . 6 Bom. A. C. 107 

Art. 3 — Petition for a lease. In 

a suit for payment of rent for use and occupation 
of land, where the basis of plaintiffs claim was for a 
kabuliat, the agreement produced as evidence of the 
contract, not being the deed of contract itself, was 
held to be not liable to bo stamped under Art. 3, 
Sch. A, Act X of 1 862. Choonee Mundur v. Chun- 
dee Lall Dass . . . 14 W. B. 334 

Affirming on review s.e. . 14 W. B. 178 

1. , — — Art. 4 — Agreement — Bond. In a 

suit for breach of contract to cultivate and deliver 
indigo, for recovery of the amount specified in the 
contract :• — Held, that the stamp duty depended on 
the amount of consideration for the undertaking. 
Doyle v. Mundaree Mundul 

5W.B.S. C. C.Bef. 10 

2. - — - — - — and Art. 15 — Agreement to 
supply cotton. An agreement to supply cotton in 
consideration of a sum of money received should 
be stamped under Art. 4, and not under Art. 15, 

;Sch. A, Act X of 1862. Samsuddin Sultan v. 
Ramji Bhika . . .5 Bom. A. C. 151 

1, — Art. 10 — Promissory note — Bond. 

A promissory note, attested by a witness, does not 
require to be stamped as a bond under Act X of 
1862, Sch. A, Art. 10. The -words in that clause 
■*** not being a bond, instrument, or writing bearing 
the attestation of one or more witnesses,” referred 
only to the preceding words, “other order or 
obligation for the payment of money.” Also the 


STAMP ACT (X OE 1802 )-contd. 

Art. 10 — concld . 

words “ bearing the attestation of one or more 
witnesses ” apply only to the -words £C instrument 
or writing,” and not to the word “ bond.” Glad- 
stone v. Sad oo Churn Dutt 

2 Ind. Jur. 3ST. 8. 203 

2. . Promissory note. 

In a suit, brought by a joint-stock company in 
liquidation against a former director of the com- 
pany, for R27, 30,000 on a promissory note, dated 
the 1st of March, and purporting to be paid on 
demand, but with the words in pencil “ due 4th 
June ” put on it, the same day it was signed, in 
accordance with an understanding between the 
defendant and the other directors that they would 
not press him for payments before the latter date, 
and signed by the defendant some days after the 
day it bore date : — Held, that a one-anna stamp was 
not sufficient under Sch. A, Art. 10, of Act X of 
1862. Eastern Financial Association v. Pes- 
tanji Cursetji . . . 3 Bom. O. C, @ 

3, Written direction 

by master to servant for payment of money. A 
written direction given by a master to a servant for 
the payment of money belonging to the former in 
the hands of the latter was held to be not an order 
for the payment of money within the scope of the 
terms used in Art. 10, Sch. A, Act X of 1862, as 
amended by Act XXVI of 1867. Putbulwant 
Rao v. Futtehooddeen 

1 N. *W. Ed. 1873, 143 

1 , Art. 12 — Security bonds for 

costs of appeal to Privy Council. Security bonds 
for costs of appeal to the Privy Council come 
within Art, 12, Sch. A, Act X of 1862, and ought 
to be executed on a stamp as therein specified. 
SOONJHAREE KOONWUR V. RAMESSUR PaNDEY 

5 W, B. Mis. 47 

2. Solehnamah ad- 

mitting satisfaction of decree — Petition — Agreement — 
Act XXVI of 186?, Art. 10. In a suit upon a bond 
for B40 with interest, the defendant filed a soleh- 
namah admitting that the amount due from him 
was R25 and agreeing to pay that sum by instal- 
ments. Held, that the solehnamah was not a peti- 
tion within the meaning of art. 10, Act XXVI of 
1867, but an agreement within the meaning of Sch. 
A of Act X of 1862, and was liable to a stamp duty 
of 2 annas as for an instalment bond. Manick 
Chunder Roy v. Lallmon Sheikh. Punchanun 
Sircar v. Gunesh. Mundul . 8 W. K. 214 

Art. 18-— Penalty — Obligation for 

payment of money. Where the parties to an agree- 
ment added to the stipulations which it contained 
a provision whereby a sum of money was made pay- 
able by way of fine or penalty, in the event of the 
non-performance, at the appointed time, of the work 
contracted to be done, such a provision was held to 
be in the nature of an obligation for the payment of 
money, and for the due execution of work within the 
meaning of Art, 18 of Sch. A of the Stamp Act, X of 
1862, and required an optional stamp. Collins v. 
Dewan Singh . ■ . . 2 3517 W. 405 
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STAMP ACT (X OF 1862 )—concld. 
Sell, B, Art, 11- 


STAMP ACT (X OF 1862 )—conid. 

— Art. 42 — Lease — Instrument pur- 

porting to create relation of landlord and tenant. 
Where a written instrument purported to create 
the relation of landlord and tenant for five years, 
the plaintiff’s (lessor’s) tenure being that of a 
mirasidar, that is, an hereditary tenancy under 
Government, determinable on default in payment 
of the proportion of the Mothee Eaisal assessment 
payable for the land j — Held, that the written 
instrument was a lease, and -was not liable to be 
stamped, by virtue of the exemption of Art. 42, Sch. 
A of Act X of 1862. Saminathaiyan v. Samina- 
thaiyan . . . . . 4 Mad. 153 

1. Art. 43 — Sanad to gomashta to 

collect rents . A sanad, which authorized a go- 
mashta to collect rents, and to sue for them, re- 
quires to be stamped. Such a sanad required a 
four-rupee stamp under Art. 43, Sch. A of Act X of 
1862. Raghu.Nandan Thakur v. Bamcharan 
IvAFALI 

1 B. Xi. R. F. B. 55 : 10 W. R. F. B. 89 

2. Instrument operat- 

ing as power-of-attorney. J M executed in favour 
of P an instrument authorizing P to recover, by 
suit or otherwise, from Messrs. W and N, a sum of 
R22,500 (or thereabouts) which contained this 
clause : “ From whatever sum P may recover from 
W and N, he is to pay himself the sum of R8,640 
wdiich is due to himself, and also the expenses he 
may incur in mailing recovery, and he is to hand 
over the surplus to me.” Held, that the above 
instrument operated as a power-of-attomey, and 
not as an assignment, and was properly stamped 
under Act X of 1 862, Sch. A, Art. 43, with a stamp 
of R4. Pest an ji Mancharji Wadi a v. Hatchett 

7 Bom. A. C. 10 

Art. 54 — Deed of partition — Each 

sharer’s copy of in instrument. Under Act X 
of 1862, Sch. A, Art. 54, each sharer’s copy meant 
each sharer’s part as exemplification of an instru- 
ment executed in duplicate, triplicate, etc. Where 
a document, bearing the date June 1863 and pur- 
porting to be a deed of partition between two 
brothers, was unstamped : — Held , that it should be 
stamped as each sharer’s copy of an instrument 
under Act X of 1862, Sch. A, Art. 54. Narayan 
Baghunath V. Kashinath . I. L. R. 8 Bom, 299 

1. Sch. B, Art. 11 — Suit for de- 

claration of title to portion of land paying revenue 
to Government — Interest in land. A suit for the 
declaration of title to a fractional share in a zamin- 
dari paying revenue to Government is not a suit 
“ for lands forming one entire mehal or a specific 
portion thereof with a defined jumma : ” such share 
being “ an interest in land ” should be valued 
according to the provisions of note (e), Art. 1 1 Sch. 
B, Act X of 1862. Raj Chunder Boy v. Chundee 
Churn Xaik . ■ . . . 8 W. R. 437 

2. Time for obtain- 

ing copy of decree. The rule of circular No. 31, 
dated 3rd October 1864, that the time allowed for 
obtaining a copy of judgment or decree shall not 
begin to count till the whole of the requisite pieces 


- concld . 

of stamp paper are put in, -was held to extend also' 
to plain paper filed under the general rule at end of 
Sch. B, Act X of 1862, when the copy cannot be 
comprised wfithin the stamp paper put in. Chumun 
Chowdhry v. Ali Azim . . 9 W. R. 138 

3. Suit for resump • 

tion — “ Revenue.” A suit to resume lands as 
lakhiraj fell in respect of stamp duty under cl. (d). 
Art. 11, Sch. B of Act X of 1862. The term “ re- 
venue ” in cl. (b) must be read as meaning revenue 
or rent, -whether to Government or to a zamindar. 
Gopee Mohuh Mojoomdar v. Mackintosh 

9 W. R. 395 


STAMP ACT (XXVI OF 1867), 


See Court Fees Act, XXVI of 1867. 

STAMP ACT (XVIII OF 1869). 

See General Clauses Consolidation 
Act (I of 1868), s. 3 . 7 Mad. Ap. 9 

See Stamp Duty. 

1. Insufficiency of 

stamp. The Civil Court is authorized, under Act 
XVIII of 1869, to receive the proper amount of 
stamp which should bave been affixed on the 
plaintiff’s pottah under the law in force wjien it was 
executed. Mahomed Rijah v. Collector of 
Chittagong 

6 B. Xi. R. Ap. 117 : 15 W. R. 116 


2. * Agreement execut- 

ed both in England and India — Liability to stamp 
duty — Admissibility in evidence. An agreement 
was first executed in England by D and E, and by 
A, the senior partner in the firm, and stamped with 
the stamp required by English law for agreements 
executed in England, and it was subsequently 
executed in India by B and C, the other two part- 
ners, but not stamped with an Indian stamp. Held,. 
that the agreement was liable to Indian stamp duty, 
and w^as not admissible in evidence unless and until 
the proper stamp duty and penalty under Act 
XVIII of 1869 were paid. Oakes v. Jackson 

I. R. 1 Mad. 134. 


3. — Orders on tenants- 

to pay rent to person to whom landlord has executed 
release. Orders upon tenants to hold themselves 
responsible to a particular person to whom a release- 
has been made by their landlord are not documents 
which the law requires to be stamped, and ought 
not to be rejected as evidence on the ground of their 
not' being, stamped. Bukshee Kunnee Ball v m 
Thakoornath Sai V ' . 25 WV R, 80* ; 

1. : — s„ 3, snb-s. (5)— Bond— Defini- 

tion of bond. The definition of the word bond ” in 
the Stamp Act of 1869 is not exhaustive ; the word 
“ includes ” in sub-s. 5 of s. 2 has an extending 
force, and does not limit the meaning of the tern to- 
the substance of the definition. In the matter of 
the petition -'of H 
SUNKER GhOSE ; r Li ; • . y $. 
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STAMP ACT (XVIII OP 1889)— coM. 

s. 3 — contd. 

2. • Entry of loan in 

account books. Entries of loans in account books 
cannot be treated as bonds within the meaning of 
snb-s. (5) of s. 3 of Act XVIII of 1869. Qxjeen v. 
Buldeo 2 25*. W. 453 

3. snb-s. (11) — Conveyance. An 

instrument which purports to convey two or 
more properties for a sum of money, composed of 
items described in the instrument as the values of 
those properties is simply a deed of sale coming 
under the definition of “ conveyance ” in Act XVIII 
of 1869, s. 3. The stamp duty, properly leviable 
upon such an instrument, should therefore be calcu- 
lated upon the aggregate sum specified therein, and 
not upon the various items composing that sum. In 
re Tukabam Haei Atee . • 10 Bom. 354 

4. - Sale-certificates — 

Conveyance — Mad. Act VIII of 1845 , $ s. 35 and 40. 
Certificates of sale issued under ss. 35 and 40 of 
Madras Act VIII of 1865 are not conveyances sub- 
ject to stamp duty. . Anonymous. 8 Mad. 112 

5. . s. 3, snb-s, (15) — Lease — Con- 

tract to 'pay sum of money in consideration of a grant. 
An engagement by a proprietor of land to pay to a 
superior a sum of money in consideration of a grant 
of the right to farm dues, in the nature of revenue, 
is a “ lease 55 within the meaning of the General 
Stamp Act, 1869. Collectoe of Tanjoee v. 
Ramasamieb . . . 1. 1>. B. 3 Mad. 342 

Second lease 

altering first stamped and registered . After a 
complete lease has been executed, stamped, and 
registered, if another document is prepared and 
executed with a view to alter the first, and sub- 
stitute new terms so far as the rent is concerned, it 
requires, under the Stamp Act, to be itself stamped 
provided for a lease. Byjnath Dutt Jha v. 
Putsohee Dobaim . . . 20 W. R. 36 

7. — sub-ss. (18) and (26) and Seh. 

I, Art. 10 — Mortgage — Pledge by letters of 
assignment of property not in esse. M, the manager 
of an indigo concern, appointed under s. 243 of Act 
VIII of 1859, without communicating with A and B, 
mortgagees of the concern, and with only the verbal 
sanction of the Court, applied to the plaintiffs for 
money, and on the 26th April the plaintiffs wrote to 
M that they would make advances to the extent of 
R5Q, 000, upon his assigning to them and giving them 
a first charge on the first 250 maunds of indigo to be 
manufactured in the season, and they enclosed a 
form of assignment for M ’s signature, which he duly 
signed, and returned to the plaintiffs on the 3rd 
May. This document bore a 2-rupee stamp. In 
September and October M obtained further 
advances from the plaintiffs in respect of other 
indigo, giving them similar letters of assignment 
which also bore 2-rupee stamps. The indigo when 
manufactured was claimed by A and B under their 
mortgage, and their claim being resisted by M, who 
set up against them the plaintiff’s rights under the 
letters of assignment, A and B brought a suit to 


STAMP ACT (XVIII OP 1889)— contd. 
• s. 3 — contd. 

enforce the provisions of their mortgage -deed. In 
this suit the indigo was attached before judgment 
and sent to Calcutta for sale. The plaintiffs now 
sued A, By M, and the holders for sale to establish 
their first charge in respect of their advances to M 
upon 360 maunds of the indigo on the strength of 
their letters of assignment. Held , per Gaeth, C.J., 
and Macpheeson, J., that the letters of assignment 
to the plaintiffs were not mortgages within the 
definition of the Stamp Act XVIII of 1869, and that 
the proper stamp to be affixed to such document 
was a stamp of 8 annas. Moean v. Mittu Bibee 

I. Ii. R. 2 Gale. 58 

8. — snb-s. (25) — Promissory note 

insufficiently stamped — Express contract. A suit 
on a promissory note payable on demand which 
was not stamped was held to have been rightly 
dismissed, the note being inadmissible as evidence 
with reference to Act XVIII of 1869, s. 3, sub-s. 25. 
Held, that in such a case the plaintiff, if he recovers 
at all, must do so on the contract actually made and 
not on any implied contract. Aneur Chundeb 
Roy Chowdhry v. Madhub Chundeb Ghose 

21 W. R. 1 

9. Promissory note 

— Bond. The defendant, having borrowed R50 
from the plaintiff, gave him, on the 9th November 
1878, an instrument, which was in effect as follows : 
“ B (defendant) writes this rukka in favour of A 
(plaintiff) for R50 cash received, to be repaid on the 
13th November 1878 : in the event of default, he 
shall pay interest at R1 per diem. Held (Stuart, 
C.J., dissenting), that such instrument was a “ pro- 
missory note 55 within the meaning of the Stamp Act 
of 1869, and not a “ bond ” or “an agreement not 
otherwise provided for,” within the meaning of that 
Act. Bansidhar v. Bu Ali Khan 

I. L. R. 3 All. 260 

10. and Bcb. II, Art. 5 — Note or 

memorandum acknowledging debt— -Promissory note 
— Insufficiently stamped document , admissibility in 
evidence of. The plaintiff sold and delivered 
certain goods to the defendant. The defendant 
gave the plaintiff, in respect of the price of such 
goods, the following instrument ; “ Agra, 14th 
November 1877. Due of K, cloth merchant, the sum 
of R200 only, to be paid next January 1878.” This 
instrument was stamped with a one anna adhesive 
stamp. The plaintiff claimed in the present suit from 
the defendant R2O0, and interest on that amount 
at 12 per cent, per annum from the 14th November 
ber 1877 to the date of suit. Held, by Stuabt. 
C.J., and Pearson, Oldfield, and 'Straight 
JJ., treating the suit as one for a debt, that 
although such instrument was not admissible 
in evidence as a promissory note, as it was insuffi- 
ciently stamped, it was nevertheless admissible as 
proof of an aeluiowledgment of such debt. Per 
Spankie, J., treating the suit as based upon a pro- 
missory note, that such instrument, being insuffi- 
ciently stamped, was not admissible in evidence. 
Kanhaya Ball v. Stowell 1. 1*. R. 3 AIL 081; 
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ree i. JLi. K. o uaie.oitfc ™ ■■ to.:/ 

, 9 - fi 3. — Document refer- 

and Akbar v. Khan « X. L. K. 7 Oaic. red to as basis of suit inadmissible as being unstamped 

— ~ S. 4 — Document executed in^ foreign — Admissibility of other evidence, , Even if a docu- 

territory . An unstamped instrument executed in ment is not admissible as being unstamped, the 

foreign territory, and valid under the law of the plaintiff might recover on such part of the case as he 

place of execution, is admissible as evidence in could make out by other evidence (provided it is 

Court of British India, provided it does not affect recoverable with reference to the law of limitation) 

any property situated in British India (Act XVIII notwithstanding that he had in his plaint referred 

of 1869, s. 4). Narayan Sadashiv v. Bapuji to such document as the basis of his suit. Noor 

B at, at. .... 7 Horn. A. C. 140 Bibee v. Rumzan . . 4 W. B, 198 

|pS:| s. 9 — Account stated — Interest — Under s# ^ 9 , 

Act XVIII of 1869, s. 9 a one-anna stamp is * * . ■ 10 „ n . 

the proper stamp for a document containing an $ ee Stamp Act, 1879, s. • 

account stated, and stipulating for payment of in- _ ±t * * maa * 

terest, Girdhar Naran v. Umar Aju s * ■ * 

I, Ij. B. 4 Bom. 328 See Appellate Court— Rejection or 

1 . s. 18 — Admission in written state - Admission of evidence admitted 

ment and evidence. Queer e : Although there have or rejected by Court below Ln- 

been decisions in the English Courts npon the Stamp stamped documents. 

Act which support the contention that a defendants’ x * 4 °aic. 

written statement and deposition may contain such See Special or Second Appeal — 

an admission as renders it unnecessary for the plaint- Grounds of Appeal — Evidence, 

iff to put the written contract in evidence, yet do mode of dealing with. 

not the words of s. 18 of Act XVIII of 1869 pre- 10 Bom. 408 

vent such a contention? Ankur Chunder Roy i Bund' InsuM 

Chowdhey Madhub Chuudeb Ghosb cient s t am p-Evidence-PenaUy. Insufficiently- 

* * stamped hundies cannot be received in evidence 

2. — and Sell. I, Art. 14, and Seh. even on payment of a penalty under s. 20 of Act 

II, Art. 38 — Admissibility of unstamped document XVIII of 1869. Mothoora Mohun Roy v . Peary 
for collateral purpose. The plaintiff, as adminis- Mohun Shaw . . 1. L. B. 4 Calc. 259 

trator of D, sued to recover from the defendants 2 C. I*. B. 400 

the sum of E3,000, alleging that, in February 1878, 2 . _ Bond' written part- 

the said sum had been entrusted to defendant Nos, ly ononeand partly on another paper— Deficiency in 

1 and 2 for investment on D s account, and had been siampt A bond W r it ten partly on one and partly or 

advanced by them as aloan to defendant Xo. 3, another stamp paper the two aggregating the proper 

The defendants alleged that the .money was origin- staml> l evia ble, was tendered ta evidence without 

ally the property not of D but of the plaintiff the cert ifioate required by a 49 of the Stamp Act. 

himself ; that he had made it over as a gift to his HeM> that there was a deficiency in the stamp on the 

daughterly whom it had. been lenbto defendant bond, and therefore a liability to the penalty under 

No. 3 and that defendant No. 3 had duly repaid it B . 20. The deficiency must be calculated to be equi- 

*?. P ■ , % 000? JT O statem ® nt .* Tf 3 ™lent t0 th e difference between the value of the 

alleged that the gift to P had been made m the stamp on one of the papers, and the whole value 

month of February 1878, and evidence to this effect chargeable. Anonymous . 7 Mad. Ap. 88 

was given at the trial. At the trial, however, the 0 . . 

defendants also alleged that in July 1878 the plaint- f* — deed proved 

iff had executed an instrument of gift of J?.3,000 ^ uo unstamped. In eases where a lost deed is shown 

Co P and they produced a document, dated 3rd no ^' ^ iave ^ een stamped, the Court should require 

July 1878, purporting to be signed by the plaintiff, same money to he paid, as if the deed itself 

whereby he made over R3,000 to P, of which ^ ere Produced. Haean Chunder Bhoobeb v. 
R 1,000 was to be held by P, in trust for D during Bussick Chunder Neogy . 20 W. B. 83 

D*s life, and to be paid back to plaintiff on 2>t? 4. and s» 22 — Admission of 

death, and the remaining R 2,000 were to be the unstamped document on payment of penalty . 

property of P absolutely. When tendered in evi- Where a Subordinate Judge admitted an unstamped 

denee, the document was objected to as being document after payment of stamp duty and penalty 

unstamped, and therefore inadmissible. Held, that under Act XVIII of 1869, s. 20, and indorsed on it 

the document, though unstamped, was admis- a certificate that the proper stamp had been levied, 

sible in evidence on the ground that the purpose but found out afterwards that the original emission 

for which it was tendered was collateral to the object was owing to an intention to evade payment of 
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?;STAMP ACT (XVIII OP 1869)— contd. 

„ g, 20 and s. 22 — concld. 

stamp duty : — Held, that the certificate was not such 
;as was contemplated by s. 20, and did not make 
the document admissible ; and that the Judge 
ought, under s. 22, to have impounded the docu- 
ment and sent it to the Collector. Prosunn o Nath 
,Lahiree v. Tripoora Soonduree Daree 

24 W. R. 88 

s. 24 and ss. 29 and 44— 

Evasion of stamp law — Promissory note not duly 
stamped. That which the Magistrate has to adju- 
dicate upon on a prosecution coining before him, 
under s. 24 of the Stamp Act, is whether an offence 
against the Act has been committed, and whether 
the prosecution has been brought before him by 
•the proper officer. Any person who makes himself 
liable by committing an offence within the terms of 
s. 29 and the following sections, and who is prose- 
cuted by the Collector or other officer duly em- 
powered, may be convicted by the Magistrate under 
s. 44. If an instrument called a promissory note 
-or other document of that kind and as such liable 
to the duty imposed by the Act is not duly stamped 
the person subject to penalty is the person who 
makes it and not the person in whose favour it is 
made. The Magistrate of the district should not 
himself try a case in which he instituted the prose- 
« cut-ion as Collector. Queen v. Nadi Chand 
Poddar . . . . . 24 W. R. Or. 1 

1. s. 28 — Document requiring anna 

■ stamp — Stamp affixed subsequently to execution of 
document. A document which by law requires a one- 
,anna adhesive stamp to be affixed must be received 
in evidence, if, at the time of its being tendered, it 
hears the requisite stamp, even though such stamp 
has been affixed subsequently to the execution of the 
•document. Bhauram Madan Gopal v. Ramnaba- 
'yan Gopal .... 12 Bom. 208 

Noor Bibee v, Rumzan . 24 W. R. 19g 

Kali Churn Das v. Nobo Kristo Pal 

9 C. t. R. 272 

2. — - - Power to receive 

■in evidence unstamped note on payment of penalty. 
Under s. 28 of Act XVIII of 1869, a Court has no 
power to admit in evidence an unstamped promis- 
sory note (payable on demand or otherwise) upon 
the payment of the stamp duty and the penalty 
laid down in s. 20 of that Act. Dosabhai Kavasjti 
v. Kherbadji Hormasji . 7 Bom. O. C. 180 

-lo: 

■money and grain — Promissory note . A document 
which contains a promise to pay money and a cer- 
tain quantity of grain is not a promissory note for 
-the purpose of the General Stamp Act, 1869, s. 28. 
.Muttu Chetti v. Mutt an Ohetti 

I. Iv R. 4 Mad, 296 

4. ' — r ^ --— Promissory note 

— Admissibility in evidence . In a suit brought on 
the following document, dated 25th October 1869 ; 
“ Whereas I, defendant, have borrowed R 1,500 
from you without interest without a bond, hence I 
.declare that I shall repay, on or before 15th Falgun, 


STAMP ACT (XVIII OF 1869)— contd. 
s. 28 — concld. 

the whole amount as one sum and take back this 
chitta : should I fail to repay the amount in question 
on the above date, I will pay interest on the same,” 
— it was objected that, the document being un- 
stamped under s. 3, Act X of 1862, the Stamp Act 
in force at the date of its execution, it- was inadmis- 
sible in evidence, and it was contended for the plaint- 
iff that it was admissible on payment of the penalty. 
The judge applied s. 28, Act XVII of 1869, and held 
he had no power to receive it on payment of the 
penalty. Held, that the Judge was bound to comply 
with Act XVIII of 1869, and was therefore right 
in refusing to receive the document. Held, also, that 
the document was a promissory note within s. 28, 
Act XVIII of 1869. Nandan Misser v. Chatter 
Bati . . . . 13 B. Ii. R. Ap. 38 

s.c. Nundun Misser v. Chittur Butee 

21 W. R. 446 

5. — — — — Promissory note — ■ 

Insufficiency of stamp. The following document 
bearing a one -anna stamp, was admitted by the 
Court of first instance and accepted by the lower 
Appellate Court as bearing a sufficient stamp : “ My 
dear sister if — Be it known that R750 on account 
of the former note of hand and R225 of to-day’s 
date, amounting in all to R975, are due to you by 
me. I promise to pay you this sum in two months. 
I am already negotiating for a loan from another 
place. Rest assured no harm will come to your 
money, and for your satisfaction and security this 
note of hand is given to you. Keep this as a voucher 
and consider the former note of no use. At the 
time of payment this note is to be returned to me.” 
Held, that the document was a promissory note, and 
should have borne a stamp of 12 annas. The defi- 
ciency in the stamp could not have been supplied 
when the document was offered in evidence Mak- 
bul Ahmad v. Iftikharunnissa Begum. 

7 NT. W. 124 

, 0. Docu'ment on one* . 

anna stamp — Admissibility in evidence on payment 
of penalty . A promissory note upon a one-anna 
stamp dated in August 1870 provided for the repay- 
ment of the amount mentioned in it on or before 
the 12th July 1871. In a suit upon the promissory 
note: — Held, that it was not receivable in evidence 
upon payment of a penalty. Chinna Perumal 
Naickbr % Annamal : . . . 7 Mad. 361 

1. — — s. 29— -Prosecution by Collector — 

Intention to evade payment of stamp-duty. A 
Magistrate is bound, for the purpose of ascertaining 
whether any and what penalty should be imposed, to 
consider whether a person prosecuted under s. 29, 
Act XVIII of 1869, had any intention to defraud 
by evading payment of stamp duty. Empress v. 
Dwarkanath Chowdhry . 1. 1*. R. 2 Gale, 399 

% — . — | — — — ~~ — — Intention to evade 
payment, of duty— Donor mid dome of deed of gift . 
Intention to evade payment of stamp duty is not 
, an essential ingredient in the offence described in 
J s. 29 of Act XVIII of 1869. Held, that the donor 
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STAMP ACT (XVIII OP I860)— contd. 
: ■ — s. 29 — concld. 


under a deed insufficiently stamped was properly 
convicted, but that the donee had committed no 
ofience under the section. Anonymous 

8 Mad. Ap. 5 

ss. 84 and 41 and Seh. II, Arts. 5 


and 20 — Collateral instrument ■ — Policy of Insur- 
ance — Assignment and re-transfer by endorsement . 
A policy of insurance bore three endorsements ; 
the first, an assignment of all the right, title, and 
interest of the assured to the P Bank ; the second, 
a retransfer from the P Bank to the assured, all 
claims having been satisfied ; the third, an assign- 
ment by the assured similar to the first assignment 
to Messrs. B B 8 & Co. Held , by Markby and 
Ainslie, JJ., that the first and third endorsements 
were liable, as collateral instruments under Sell. II, 
Art. 20, of the General Stamp Act, to a stamp 
of one rupee, and that the second endorsement 
was not chargeable with stamp duty. Held , by 
Garth, C.J., that none of the endorsements were 
chargeable with duty. In the matter of Thompson’s 
Policy . . . . I. L. R. 3 Gale. 847 

ss. 39-40 — Promissory note — Evi- 


dence. A promissory note, not payable on demand, 
executed on unstamped paper, w r as brought to a Col- 
lector, under s. 39 of Act XVIII of 1869, for 
adjudication as to the proper stamp, who, upon the 
payments provided in that section having been 
made, made the endorsement thereon provided in 
that section. Held , that the irregularity of the Col- 
lector in making such endorsement did not render 
such promissory note inadmissible in evidence. 
Gridhaei Das v. Jagan Nath 

I. Ii. R, 8 All. 115 

- s. 48. 


See Collector 


I. L. R. 2 AIL 806 


1 . 


See Magistrate, Jurisdiction op — Spe- 
cial Acts — Stamp Act, 1869. 

I. L. It. 3 Calc. 822 

Sch. I and Sch. II, Art. 11- 


Bond for payment of money. The plaintiffs drafted 
the following letter, dated 5th June 1871, and sent 
it to the defendant for signature : “ I have this day 
sold to you 500 to 700 cases of first quality of hogs’ 
lard of my manufacture and mark, at R43 per case 
of eight tin of ten seers each, or to bazar maunds 
nett, as usual, delivery to be given and taken in all 
twelve months, as it is prepared, by instalments of 
forty to sixty cases at a time from my manufactory, 
commencing from this day. Cash on delivery of 
each lot. ^ I engage not to sell any hogs’ lard to any 
party besides yourselves, nor to make any shipments 
during the term of this contract without first obtain- 
ing your consent in writing, or I will render myself 
liable to yourselves to a penalty of R5,000 by way of 




“ /A"- W.JWU1 VVUCiO 

ngh tg. . Sh ould 1 fail to d sliver the hogs’ lard to you 
according to this contract, and should you fail to 
take delivery in any month of any of the instalments j 


STAMP ACT (XVIII OP 1869)— contd. 
s. 43 — conoid. 


notice in writing, you must render yourselves simi- 
larly liable to a penalty of R 5,000 as and by way of 
liquidated damages.” This latter was signed by the- 
defendant, and, as the plaintiffs alleged, formed the- 
contract between them. The letter bore a stamp of 
one anna. In an action for a breach of the contract, 
it was tendered in evidence by the plaintiffs, and ob- 
jection was taken to it that it was insufficiently 
stamped and that it required an ad valorem stamp as- 
being a bond for the payment of money under Act 
XVIII of 1869, Sch. I. Held , that it was a document 
which required an 8-anna stamp only under Art. II 
of Sch. II of the Act, and the document was admit- 
ted on payment of the stamp and penalty. Robert 
and Charriol v. Shircore . 7 B. Ii. R. 510* 


2 . 


Letter assigning 


chose in action out of British India. A letter by 
which a chose in action (a debt) was equitably as- 
signed ooes not require a stamp where the chose in. 
action is not in British India at the time of the as- 
signment. Megji Hansraj v. Ramji Joita 

8 Bom. O. G. 189 

1. s. 48, Art. 15 — Conveyance — 

Shares in public company — “ Amount,” No ad. 
valorem stamp duty is payable under Act XVIII of 
1869 upon a conveyance where the consideration 
consists of shares in a public company made over to- 
vendor. The word “ amount ” in Art. 15, Sch. I of 
that Act, signifies the sum total, or amount of 
money, forming the consideration, and the words- 
“ or secured ” apply only to cases of mortgages and 
the like, not to an out-and-out conveyance. In 
the matter of Port Canning Land Company 

16 W. R. 208 

2. Conveyance- 


Indemnity bond. Where a document, purporting, 
to be a conveyance, and for only one consideration, 
contains word which merely express, though very 
informally, the usual covenants for title which 
every properly-drawn English conveyance contains, 
those words cannot be considered as constituting, 
an indemnity bond, so as to render the document- 
liable to stamp duty as an indemnity bond in addi- 
tion to stamp duty to Which it is liable as a con- 
veyance. Anonymous . I. L. R. 1 Mad. 133- 


1 . 


Seh.. II, Art. 5 — Adjustment of 


account. An adjustment of account is not admissible 
in evidence unless stamped with a one-anna stamp. 
Tariney Churn Nandy v. Abdur Rohoman 

2 G. Ii. R. 346 


2 . 


Balance of running. 


account . In a running account, a balance brought 
forward from the close of a previous year is not to 
be considered a new balance requiring a fresh 
stamp ; Act XVIII of 1869, Sch. II, Art. 5, providing 
for one stamp only to be affixed in such a case. 
Indra Chand Aswal v. Kalie^'Boss 

24 W. R. 488* 

3. — Note or memoran- 

dum balancing an account. On the 9th October 1875* 
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STAMP ACT (XVIII OF 1809)— contd. 

Sell. IT, Art. 5 — concld. 

the book containing the accounts between the plaint- 
iff and defendant kept by the plaintiff was examin- 
ed by the parties and a balance was struck in the 
plaintiff’s favour which was orally approved and 
admitted by the defendant. In a suit by the plaint- 
iff for the amount of this balance on the basis of 
the account book H—Held, that, the entry of the 
balance struck not being signed by the defendant, 
was not a note or memorandum of the kind men- 
tioned in Art. 5, Sch. II of Act XVIII of 1869, and 
did not therefore require to be stamped. Nand 
Ram v . Ram Prasad . I. X*. B. 2 All. 041 

4. , Hath-chitta — Bal- 

ance of accounts. A hath-chitta , drawn up by only 
one of two parties to a money transaction, and 
purporting to represent the balance of accounts 
between them but not assented to in any way by 
the other party, is not such a document as is con- 
templated by Art. 5, Sch. II of the General^ tamp 
Act, and does not require to be stamped. Koonjo 
Mohun Doss v. Krishna Chunder Shaha 

25 W. R. 361 

5. Stamp on entry 

in hath-chitta. When an account in a hath-chitta 
has two sides to it, the one headed “ amount ad- 
vanced 55 and the other headed “ amount received,” 
and the amount actually due on such account varies 
from time to time, and depends upon the relation 
of the amount advanced to the amount received, 
and the signature or seal of the borrower is affixed 
to each entry showing an advance, such an entry is 
not a note or memorandum whereby any debt is 
acknowledged to be due, and does not. require a 
stamp under Art. 5, Sch. II of Act XVIII of 1869. 
Brojender Coomar v . Bromomoye Chowdhrani 

I. X. It. 4 Calc. 885 : 3 C. X. R, 520 

Brojo Gobind Shaha v. Goluck Chunder 
Shaha . . . * I. Xi. R. 9 Calc. 127 

- Art. 5 and Art. 11. 

See Appellate Court — Rejection or 
Admission oe Evidence admitted or 
rejected by Court below — Unstamp- 
ed Documents . I. X. R. 4 Calc. 213 

Art. 7 — Bank memorandum — Receipt. 

A bank memorandum informing one of their 
customers that money has been paid to his ac- 
count by a third person, and has been credited to 
that account, does not require to be stamped under 
Art. 7, Sch. II of Act XVIII of 1869. In the 
matter of Act XVIII of 1869, and of the 
Uncovenanted Service Bank 

I. D. R. 4 Calc. 829 : 8 C. Xi. R. 597 

1. Sell. II, Art. 11 — Agreement to 

remunerate pleader for his services. Where a pleader 
is to receive a remuneration under a special 
agreement contained in his vakalatnama, or in a 
separate document, the document containing the 
agreement must bear a stamp of adequate value. 
Nuthoo Ball v. Budree Pershad 3 Agra 280 


STAMP ACT (XVIII OF 1809)— contd. 
Sch. II, Art. 11 — concld. 

2. and s. 14— Agreement — Bond* 

When an instrument consisted of two parts the 
first containing a promise to repay with interest 
a sum of R 12-8-0 and the second a further promise 
to give a quantity of grain : — Held, that, as an agree- 
ment, the instrument required a stamp 'of 8 annas 
under s. 14 of Act XVIII of 1869 and Sch. II, Art. 
11 ; but that, as a simple money bond, it was proper- 
ly stamped with a stamp of 2 annas, and that, if the 
promise abandoned his claim for grain, he could 
recover upon it the principal sum advanced with 
interest. Chimnaji v. Ranu 

I. Xi. R. 4 Bom. 19< 

3. — Bond — ■ Agreement 

with covenant sounding in damages. An instrument 
containing a covenant to do a particular act, the* 
breach of which is to he compensated in damages, is 
not a bond, and requires an 8-anna stamp only.. 
Remedies on such an instrument and on a bond dis- 
cussed. Gisborne & Co. v. Subal Bowri 

I. X. R. 8 Cale. 284 : 10 C. X. R. 219 

4. and Sell. I, Art. 5 — Bonds for 

performance of contracts of public works. A 
contract taken by the Department of Public 
Works for the execution of works, falls within Art. 
11, Sch. II, Act XVIII of 1869, and must bear a 
stamp of 8 annas. Where a contractor’s sureties- 
give bonds for the performance by him of his agree- 
ment, the bonds are chargeable with duty under- 
Art. 5, Sch. I. Anonymous . 13 W. R. 853 

5. Agreement. A 

postscript to a document contained a stipulation 
that the defendant should return two promissory- 
notes deposited with him when a certain house was 
given back to him in good order. Held, that the 
document required a stamp of 8 annas under Act 
XVIII of 1869, Sch. II, Art. 11. Motilal v. Mun- 
shook Kuramchand . I. X. R. 4 Bom. 328 

0. Receipt for money - 

and stipulating payment of interest. An instrument 
which acknowledged receipt of a sum of money and 
provided for the payment of interest at a specified 
rate per mensem was held to be an agreement falling 
within Act XVIII of 1869, Sch. II, Art. IL'Ferrter 
v . Ram Kalpa Ghose 23 W. R. 403- 

— Sch. II, Art. 13 — Power of attorney 

under Registration Act, 1871, s. S3. Fora power-of- 
attorney executed under the provisions of s. 33 
(a) of the Registration Act of 1871 (Act VIII of 
1871), a stamp of 8 annas is sufficient under Art. 13, 
Sch. II of the General Stamp Act (XVIII of 1869). 
In re Keshav Kashinath . 9 Bom. 43 

. Art. 15 — Schedule appended to deed 

of sale — Collateral instrument. A schedule append- 
ed to a deed of sale does not require to be stamped 
under the provisions of Act XVIII of 1869. Anony- 
mous . . . .8 Mad. Ap. 38 

1. — — — Art. 32 — Bower-of- attorney . Aik 
instrument authorising a person to receive on be- 
half of another such sums as should become due in 
the couse of the execution of a certain work is not 
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STAMP ACT (XVIII OF 1869)— concld. 

— Art. 82 — concld. 

an. assignment of money, “but a power-of-attorney, 
and is covered by a stamp of R8, whatever may be 
the amount recoverable under it. Bhagvanbas 
Kishordas v. Abdul Husein Mahomed Alx 

1. 1*. It. 8 Bom. 49 

. SL ~~ ^ . : ■■ Vakalatnama. 

Vakalatnama authorising a pleader to receive, 
during the course of a suit which he has been em- 
powered to conduct, money or documents receivable 
by his client in the ordinary course of such suit or 
in consequence of the order or decree of the Court 
in such suit, does not require a stamp under XVIII 
of 1889. Anonymous I. Ii. R, 3 Calc. 787 

s.c. In the matter of Act XXIII of 1869 

3 a Ii. R. 13 

— Art, 88 — Instrument of transfer. 
The accused was prosecuted under Act XVIII of 
1869, s. 29, for executing a document on insufficient- 
ly stamped paper. The document recited that 
44 whereas A and B have sold to me 2 gundas 3 
cowries of land under a kobala, dated the 9th of 
Jeyt 1283, in lieu of a consideration of R69o, and 
whereas I have returned to the vendors in all 4 cot- 
tahs of land worth, about B25, and whereas in lieu 
of the said land the said vendors have given me 4 
cottahs of zerait land held by them, now I or my 
heirs shall have no objection or contest whatever in 
regard to the mutual exchange of lands between the 
vendors and me, the purchaser ; hence I have exe- 
cuted this chitti bv way of conveyance or deed of 
exchange which may be of service when required.’’ 
This document boro a stamp of 8 annas, and it was 
executed only by the accused and presented by him 
for registration. Held , that the document was an 
instrument of transfer within the meaning of Art. 
83, Sch. II, Act XVIII of 1869. Empress v. 
Dwarkanath Chowdhry . I. I*. R. 2 Calc. 899 

STAMP ACT (I OF 1879). 

Bee Stamp Duty. 

s. 2, cl. 13 — Specified property. An 
agreement was made between certain persons to 
transfer the future surplus profits of their respective 
trades to a trustee, in ord -r that the trustee should 
hold the fund so to be created on certain trusts 
declared in the agreement. Held, that the fund 
intended to be created under the agreement was not 
*' ‘specified property,” within the meaning of s. 2, 
cl. 13 of the Stamp Act. Reference under 
Stamp Act, s. 46 . 1. 1*. R. 11 Mad. 218 


Loan of grain in consideration of repaying a larger 
measure of grain. An attested instrument, in which 
the obligor states that he borrowed a certain quan- 
tity of grain from the obligee and agreed to repay 
it at a future time in greater quantity, is a bond 
within the meaning of s. 3 (4) (b) of Act I of 1879, 
although the instrument is silent as to the money 
value of the grain. Where the value of such an 
instrument was ascertained to be less than RIO, it 
was held to be properly stamped as a bond with a 
stamp of 2 annas. Magandas Khemchand v. 
Ramchandra Htraji . 1. 1*. R. 7 Bom. 137 

4. . Bond. A execut- 

ed a document, by which he promised to pay on 
demand R16 to B. The writer of the document 
signed the document as writer, for the purpose of 
attesting A's signature. Held, that the document 
was liable to stamp duty as a bond. Reference 
under Stamp Act, s. 46. . 1. 1*. R. 10 Mad. 158 

5. — Bond — Contract 

for personal service. The defendant signed an agree- 
ment in England with a Railway Company whereby 
he contracted to serve the Company exclusively for 
four years in India under a penalty of £lQ(k The 
defendant, having come to India at the expense of 
the Company and served it for two years, left its 
service for that of another employer, alleging that 
he had not been fairly treated by a locomotive 
superintendent. Held, that the instrument executed 
by the defendant was an agreement merely and did 
not require to be stamped as a bond. Madras 
Railway Co. v. Rust . 1. 1*. R. 14 Mad. 18 

6. Bo?id. Ii execut- 

ed a document, by which he promised to pay on 
demand R 10-12-0 with interest to S E. The writer 
of the document and some others signed the docu- 
ment as witnesses. Held , that the document was a 
bond and liable to stamp duty as such. Refer- 
ence under Stamp Act, s. 49 

I. Ii. R, 13 Mad. 147 

of the debtor , but in Hie handwriting of another — 
Bond — Acknowledgment . A khata in the name of 
a debtor acknowledging the receipt of the amount 
advanced and bearing the signature of the writer 


iltfl! 




Mule 9 ( a ) of the Mules of Government of India of 
26th February 1881. By a document dated 8th 
March 1882, which purported tq be a promissory 
note attested by three witnesses and written on an 
impressed lable of 2 annas, A promised to pay B 
before a certain date B135. Held, that the docu- 
ment was a bond and must be treated as unstamp- 
ed for the purposes of s. 34 of the Stamp Act, 
1879. By a document, dated 23rd June 1880, 
stamped with an adhesive stamp of one anna, 
purporting to be a promissory note attested by two 
witnesses. A promised to pay B56 to B or order 
on demand. Held, that the document was not a 


13. — and s. 2S— Bond— Interest. A 

bond for a loan of R100 stipulated that the obligor 
should “pay twice the amount, including B100 
for interest, total R200, in eight years from 1301 
to 1308, according to kists given in the schedule J*; 
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STAMP ACT (I OP 1879) — contd. 


STAMP ACT (I OF 1879 )— contd. 


s, 3 — contd. 


of the khata as writer of it merely, held to be an 
acknowledgment only, and not a bond within the 
meaning of s. 3, sub-s. 4 (b), of the Stamp Act (I 
of 1879), Dtjlabh Vanmali v. Reman Jamal 

I. li. R. 14 Bom. 511 


and s. 61 — Acknowledgment of 


debt in writing - — A ttestation by witnesses— -Bond. 
Documents which are in form acknowledgments 
only are not converted into bonds, as defined in s. 3 
sub-s. 4 {b), of the Stamp Act (I of 1879), merely 
because they contain memoranda as to the rate of 
interest at which the loan is made and are attested 
by witnesses. JSTo document can be a bond within 
the above section, unless it is one which by itself 
creates an obligation to pay the money. Hika 
Lal Sircar v. Queen-Empress 

I. Ii. R. 22 Calc. 757 

9. — — - — — Bond— Promissory 

note— Attestation by witness, A document by 
which the executant promised to pay to the person 
named therein a certain sum of money on a certain 
date with interest is not 44 attested by a witness ” 
within the meaning of cl. ( b ) of sub-s. 4 of s. 3 of 
Act I of 1879, merely by reason of its bearing on the 
face of it a statement by the scribe of the document, 
that the document was correct and was written by 
his pen. Reference under Stamp Act, s. 49. 

I. It. R. 17 All. 211 

10. — — — and Sell. X, Art. 5— Court 

Fees Act, Sch. II, Art. 1 (b) — Petition to 
withdraw suit — Agreement — Bond. A petition, 
stamped as an agreement, having been presented to 
a district Court by the parties to a suit, informing 
the Court that they have entered into an agreement, 
whereby, inter alia , the defendant was bound to 
deliver to the plaintiff certain wood, and requesting 
that the suit might be removed from the file, the 
District Judge impounded it, levied a sum for in- 
sufficient stamp duty and a penalty, on the ground 
that it was a bond, and forwarded it to the Collec- 
tor. Upon a reference made by the Board of Reve- 
nue at the instance of the Collector : — Held; that 
the instrument was not a bond, but a petition to the 
Court, requiring a Court-fee stamp. Reference 
under Stamp Act, 1879 . I. B. R. 8 Mad. 15 

!!• — — — and Sell. X, Art, 11 — Promissory 

note — Bond — Impressed label — Impressed sheet- 


s. 8 — contd. 


bond, but a promissory note. Reference under. 
Stamp Act, 1879 . . I. L. R. 8 Mad. 87 

1% - — and sub-s. (13)— Bond— Mort- 

gage— Stamp Ad, 1879, ss. 7, 26, and Sch. I , Arts . 
13, 44. A grower of sugarcane executed a deed 
whereby he borrowed a sum of R25 as 44 earnest 
money ” and covenanted to deliver to the lender- 
on certain date 21 maunds of rab (unrefined sugar) 
upon which he was to receive a profit of 9 annas- 
per maund over and above a price to be thereafter- 
fixed at a meeting of growers. He further covenan- 
ted as follows : 44 If the supply of the rab be less, 
than the fixed quantity, and the money still 
remains due, then the said money thus due, 
including the profits, shall be paid at the rate of 
R1 per maund ; that in ease of my not supplying- 
the rab at all, or selling it at some other place- 
I will pay the whole mount at once, 
including the said profits.” As collateral security, 
he hypothecated the produce of a field of sugarcane* 
the value of which was not stated. Held, by the* 
F ull Bench, that the instrument was a 44 mortgage- 
dsed ” within the meaning of s, 3, sub-s. (13), and 
Art. 44(5) of Sch. I of the Stamp Act (I of 1879). 
ReZd, by Stuart, C.J., Straight, J., and Brod- 
huest, J., that it was also a 44 bond ” within the 
meaning of s. 3, sub-s. 4 (c) and Art. 13 of Sch. I and 
with reference to the provisions of s. 7 was charge- 
able with stamp duty solely as a bond under Art. 13, 
the contract being a single one. Held, by the Full 
Bench, that the proper stamp duty payable on the 
instrument was four annas. Held ' by Stuart 
C.J., and Straight, J., that in estimating the- 
stamp duty payable on the instrument, the amount 
stipulated to be paid by way of penalty in case 
of breach of the covenant to deliver the rab must 
be taken into account. Meference by Board of 
Mevenue, N.-W . P., 1, L. M. 2 All, 654 , doubted, 
and Gisborne v. Subal Bowri, I. L, JR.. 8 Cede. 284, 
referred to by Straight, J. Per Stuart, C.J.\ 
that for the purpose of estimating the stamp 
duty, the amount secured by the instrument was . 
B. 25, the amount borrowed, plus Bll-3, the amount 
to be paid to the borrower on the 21 maunds at 
9 annas per maund, and that the additional 
profit, i.e., the price fixed at the meeting of 
growers, not having been ascertainable at the time 
of execution, fell within the provisions of s. 26 of 
the Stamp Act, and could not have the effect of 
adding to the stamp duty. Per Oldfield, J., that 
the amount secured or limited, to be ultimately 
recoverable under the instrument, was R25, the 
amount borrowed, plus B21, the sum recoverable 
at R1 per maund, in the event of the borrower’s 
non-delivery of the 21 maunds ; and stamp duty- 
was payable on his amount. In the matter of 
Gajraj Singh . . I. L, R. 0 All. 585- 
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STAMP ACT (I OP 1879) — contd. 

, s. 3 — contd . 

Held, that the amount secured by the bond was 
B20Q and the bondfmust be stamped accordingly. 
S. 23 of the Stamp Act (I of 1879) did not apply to 
-the instrument. Sambhu Chandra Bepaki v. 
Krishna Char an Bepari . I. Xi. B. 28 Calc. 179 

14, and ScK. X, Art. 13 —Bondr-At- 

testation. A company agreed to pay £220,000 in five 
instalments for the cost of constructing a railway, 
on the terms, among others, that debentures on the 
railway should be handed over to the company on 
each payment being made, and that, in the event ot 
the other party failing to perform his liabilities as 
to the construction of the railway, the company 
should be entitled to sell the debentures, and also 
to recover damages, and also to discontinue pay- 
ments of the above instalments. It was also pro- 
vided that the company should be at liberty to 
retain £40,000 as compensation for risk, expenses, 
etc. The agreement was sealed with the seal ot the 
company in the presence of two Directors and the 
Secretary. Held, that the instrument was hable to 
stomp duty as a bond for £220,000 under Act I ot 
1879. Reference under Stamp Act, s. 4b^ ^ 

, s . S, sub-s. (6)— Order for payment 
of money of a person not a banker. The plaintiff 
agreed to lend money to the defendant for pay- 
ment of his trade debts, etc. In pursuance of the 
agreement, the defendant gave his creditors chits 
for certain sums. These “ chits ” were addr essed]to 
the plaintiff, and requested him to pay the amounts 
mentioned therein. He did so, and then sued for 
the amount advanced. It was contended by _ the 
defendant that the 64 chits,” being cheques or hills 
of exchange, were inadmissible in the evidence, be- 
cause unstamped. The court found that by the 
agreement the plaintiff was not constituted the 
defendant’s banker within the meaning of sub-s. 6, 
s. 3 of the Stamp Act, 1879. Held, that the 44 chits 
did not require a stamp. Ratulal Rancilbas 
v. Vrijbhukkan Parabhuram 

I. Ii. R, 17 Bom. 684 

1 . — — s. 3, sub-s. {Q)-— Conveyance 

Transfer by trustee to cestui que trust — -Release* 

Where three executors of a will purported to convey 
by deed to one of them, in consideration of a sum of 
R10, a house to which the latter was entitled under 
the will: — Held, that the deed, having been drawn 
in the form of a conveyance was liable to stamp 
duty as such.^ Reference under Stamp Act, 1879 

I. I*. B. 7 Mad. 850 

2. — — and sub-ss. (11) and (19)— 

Deed of family arrangement . By a deed of family 
arrangement, one brother conveyed a pergunnah 
and the sum of .two-and-a-half lakhs of rupees to a 
younger brother, on condition that the latter should 
release certain family property on which he had 
claims. Held , that, the deed was neither a convey- 
anc e or a settlement, nor an instrument of partition 
within the meaning of Act I of 1879. In the 
matter of the Maharajah of Durbhangak 

• I. Xi. B, 7 Calc. 21 

■ ■ ■ ■ ■■ ■; r ■ 
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STAMP ACT (I OP 1879) — contd. 

. s. 8 — contd. 

3, — Conveyance — 

Transfer of land in pursuance of compromise. A 
transfer of land, in pursuance of a compromise of a 
widow’s suit for maintenance, is a conveyance, and 
must be stomped accordingly. Reference under 
Stamp Act, s. 46 . X. Xi. B. 21 Mad. 422 " 

1. 's. 3, sub-s. (10) — Unduly stamped 

— Rule 5 (e) of the Government of India. 3rd March 
1882 ( attestations of plain sheets subjoined to stamped 
documents), ultra vires. Of the rules, dated 3rd 
March 1882, issued by the Governor-General in 
Council, under ss. 9, 15, 17, 32, 51, and 56 of the 
Stamp Act, 1879, rule 5 (e) requires that the part of 
an instrument which is written on plain sheets of 
paper attached to the stomped paper must be at- 
tested by the parties executing, and by the wit- 
nesses to the document. Held, by Kernan, Mut- 
tusami Ayyar, and Brandt, JJ. (Turner, C.J. 
dissenting), that the rule is ultra vires and inopera- 
tive for the purpose of declaring an instrument, 
written contrary to the provisions thereof, unduly 
stomped within the meaning of s. 3 (10) of the Act. 
Per Turner, C.J. — An instrument not written in 
accordance with the directions in rule 5 (e) is not 
duly stomped. Reference under Stamp Act, 
1879 .... X. I*. B. 8 Mad. 532 

2. — Duly stamped — 

Document issued without endorsement required by 
rules passed and published under ss. 55 and 57. The 
omission of a stomp vendor to endorse on a stamped 
paper the particulars required by rule (9) of the 
revised rules published under ss. 55 and 57 of the 
Indian Stomp Act, 1879, by the Government of 
Madras, with the approval of the Governor-General 
in Council, does not render a document 44 not duly 
stomped ” within the meaning of s. 3 (10) of the 
Stamp Act, 1879. Reference under Stamp Act, 
s. 46 I. X,. B. IX Mad. 377 

3. - — Instrument pro - 

fessing to effect a partition ultra vires of the executants 
— Instrument of partition. Persons incorrectly pur- 
porting to be co-owners of certain property agreed 
to divide it in severalty by written documents. 
Held, that the arrangement fell within the definition 
of 44 instrument of partition ” in the Stamp Act, 
1879. Reference under Stamp Act, 1879 

I. Xi. B. 12 Mad. 198 

4. — — — — Instrument 44 duly 

stamped ” — Rule 5 (b) of the rules made by the 
Governor-General in Council under Notification 
No. 1288 of 3rd March 1882. The absence of the 
certificate required by rule 5 (b) of the rules, 
dated 3rd March 1882, issued by the Governor - 
General in Council, under ss. 9, 15, 17, 32, 51, and 
56 of the Stomp Act (I of 1879), does not make the 
document in question not 44 duly stamped ” within 
the intention of the Stomp. Act. :,'Queen-*Emprbss-; 
v. Traieaeya Hath Baral 

I. Ii. B. 18 Calc. 39 

5. Promissory note 

not chargeable with duty of 6, 10, or 12 annas — Such 
promissory note written on impressed sheet of proper 
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value hearing the word “ hundi ” — Note duly 
stamped — j Rules by Governor-General in Council 
under s. 9 of Stamp Act — Notification No. 1288 of 
■3rd March 1882 , rules 8, 4, 6 — Notification No. 2955 
of 1st December 1882, rule 6 A. The effect of Noti- 
fication No. 2955 of the 1st December 1882, amend- 
ing the rules made by the Governor-General in 
Council under s. 9 of the Stamp Act (I of 1879) 
and published in Notification No. 1288 of the 3rd 
March 1882, is not to prohibit all promissory notes 
except those chargeable with a duty of 6, 10, or 12 
annas being written on impressed sheets bearing 
the word “ hundi.” A rule which says that certain 
promissory notes shall be written on impressed 
sheets bearing the word “ hundi ” cannot be in- 
terpreted as enacting that other promissory notes 
shall not be written on impressed paper of the pro- 
per value if it happens to bear the word “ hundi.” 
A promissory note for an amount not exceeding 
R200, payable otherwise than on demand, but not 
more than one year after date, and requiring a stamp 
of two annas, is duly stamped if written on an im- 
pressed sheet of the value of two annas, though that 
impressed sheet bears the word ■“ hundi.” Radha 
Bai v. Nathxj Eam . 1. 1 *. B. 13 All. 68 

8 . and s. 34 — Rules 4 and 6 of rules 

made under s . 9 of the Stamp Act — Promissory note — 
Hundi stamp. In a suit on a promissory note for 
B4,300, which was executed on an impressed sheet 
bearing an impressed stamp with the word “ hundi ” 
at the top and the words “ three rupees ” at the 
bottom of the impression : — Held, that, with refer- 
ence to rules 4 and 6 of the rules made under s. 9 
of the Stamp Act and dated 3rd March 1882 and 
the 1st December 1882, the instrument was “ duly 
stamped ” as to the amount of duty, and was ad- 
missible in evidence. Bank of Madras v . Sub- 
barayalu . . . I. I». B. 14 Mad. 32 

1. ^-— “ — s. 8 , sub-s. (11 ) — Partition deed 

- — List of divided property — Agreement of divide out- 
standings . In a document signed by the members 
of a Hindu family and attested by witnesses, which 
purported to be an account or list of the share of 
one member of the family in the family property, 
it was recited that the parents of the family were 
to enjoy certain lands, and that the outstanding 
debts should be divided at a future date. Held, 
that this document was not liable to stamp duty as 
a partition deed. Reference tinder Stamp Act, 
1379 . . . I. Ij. B. 7 Mad. 385 

2. ' 7 - 7 ; — Award of arbitra " 

tors for division of family property — Written agree" 
ment to effect division according to the terms of 
the award , effect of* — Division of the property in 
severalty — - Partition deed . The co-sharers in an 
■undivided Hindu family having under a written 
instrument agreed to divide the family property 
according to the terms of the award passed by the 
arbitrator : — Held, that the instrument was an 
agreement to divide the property in severalty, and 
■was therefore a partition deed within the definition 


STAMP ACT (I OP 1879)— contd. 

— s. 8 — contd. 

in sub-s. (11) of s. 3 of the General Stamp Act (I of 
1879). In re Vasanji Haeibhai 

X X.. B. 15 Bom. 677 

®- and s. 29, and Sob. X, Art. 37 

Instrument of Partition — Computation of value 
of property . Held, that the words “ the final order ” 
used in the definition of an “ instrument of parti- 
tion” in Act I of 1879 mean not the order authoriz- 
ing a partition to proceed, but the order passed 
after the partition has been made declaring the 
various allotments of land. Also, that the stamp 
duty chargeable under that Act on an instrument of 
partition is chargeable in respect of the entire pro- 
perty sought to be divided, and not merely in re- 
spect of that portion of it allotted, to the applicant 
for partition. Also that, for the purposes of that 
Act, the value of the property is to be computed 
with reference to its market value and not with 
reference to the Court Fees Act, 1870. Refer- 
ence by Board of Revenue 

I. Ii. B. 2 All. 664 

4. 7 ~ — and s. 29(e) — Instrument of 

partition.. Three out of seven brothers, constituting 
an undivided Hindu family, executed documents 
whereby each acknowledged the receipt of certain 
property made over to him, “ a division of family 
property having been effected,” and acknowledged 
himself liable for one -seventh of the debts of the 
family. One of the documents contained a clause 
to the effect that the executant had no further claim 
on property of the family : — Held, that the 
document should be stamped as instruments of 
partition, each member paying according to the 
share taken by him under the partition. Refer- 
ence under Stamp Act, s. 46 

I. Ii. B. 15 Mad. 164 

1. s. 3, sub-s. (13) — Definition of 

“mortgage” — Transfer of Property Act {IV of 
1882).' F or the purpose of ascertaining what stamp 
duty is payable on an instrument alleged to be a 
mortgage, it is necessary to see if the instrument is 
a mortgage as defined in the Stamp Act, not as 
defined in the Transfer of Property Act. Queen- 
Empress v . Debendra Krishna Mitter 

I. Ij. B. 27 Calc. 587 
4 C. W. 1ST. 524 

2. - A. Mortgage*— In- 

demnity bond. An agreement entered into by the 
Secretary of State and a salt contractor recited that 
the contractor had deposited certain promissory 
notes to secure the due fulfilment of the contract, 
and provided that the promissory notes should be 
returned on the due fulfilment of the contract. 
Held , that the agreement was a mortgage as defined 
by the Stamp Act. Reference under Stamp 
Act, s. 46 . . . I. I*. B. 11 Mad. 89 

3. • Lease — Mort- 

gage. An instrument, therein described as a lease, 
was executed in consideration of one bunderd and 
twenty rupees, and it provided that the party pay- 
ing that sum should remain in possession of certain 
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' s. 8 — condd. 

2. Settlement — Gift » 

An instrument whereby a life-interest in land is- 
created with remainder to the settlor and his heirs is 
a settlement within the meaning of the Stamp Act. 
Reference under Stamp Act, s. 46 

I. L. B. 21 Mad. 422 


insurance or memorandum of 'proposed insurance 
Document on the face of it not contemplating neces- 
sity of any other formal document A document 
not being a mere “ slip ” or memorandum of a 
proposed insurance, and mentioning the sum for 
which the assurer declares the name of the ship, the 
voyage and the premium, and providing for the 
losses being paid on its production, in conformity 
with certain conditions in the possession of the 
assurers, and lastly, expressly guaranteeing pay- 
ment of losses and claims settled under it, and 
which, on the face of it, does not contemplate the 
necessity of any other document of a more formal 
character being passed to the assured, requires to 
be stamped as a policy under sub-s. {15), s. 3 of the 
Stamp Act (I of 1879). In re Marine Insurance 
Certificate . . , 1. 1*. B. 19 Bom. 130 

% and s. 25 — Policy of insurance — 

Uncovenanted Service family Pension Fund, stamp 
on entrance certificate of. An entrance certificate 
granted under the rules of the Uncovenanted Ser- 
vice Family Pension Fund is a life-policy within 
s. 3(5) of the Stamp Act for an amount not exceed- 
ing R 1,000, and is therefore chargeable with a duty 
of 6 annas. Such an instrument is not within the 
scope of s. 25 (c) of the Stamp Act. Reference 
under Stamp Act, 1879, s. 48 

I. L. B, 19 Calc. 499 

— s. 3, sub-s. (17) — Receipt— Memo- 
randum of payment — Document containing no 
acknowledgment of payment. A made a payment 
of R22 to B. At A\s request, C made a memoran- 
dum in writing to the following effect : <c B has 
received R22,” but affixed no stamp to it. He was 
charged and convicted, under s. 61 of the Indian 
Stamp Act (I of 1879) for not affixing a receipt 
stamp to the memorandum. Held, reversing the 
conviction, that the memorandum was not a receipt. 
To constitute a receipt within the meaning of s. 3 
(17) of* the Stamp Act, there must be an acknow- 
ledgment, either express or implied, of the receipt 
and not a mere statement that money was received. 
In re Jamnadas Harinaran 

I. L. B. 23 Bom, 54 

: ,1. ; — s. 8, sub-s. 19 (b)— Settlement— 

Gift. The word 4t settlement,” as defined in s. 3 of 
the Stamp Act, suggests the creation of a separate 
interest in favour of several persons who may have a 
legal or moral claim on the settlor or for whom 
he may desire to make a provision. Held, therefore, 
that where, because of natural affection, a person 
bestowed upon Ms sister and her son certain land, 
the document was liable to stamp duty as a gift and 
not: as a settlement. Reference under Stamp 
Act, 1879 , , . . I. X». B. 7 Mad. 849 


See Power-of- Attorney. 

I. L. B. 23 Calc. 187' 

— s. 6 — Endorsement of consent of 

relative and co-sharer on deed of conveyance — 
Document completing transaction. The document 
marked A was a document on a three-rupee stamp 
paper executed by H to one V purporting to convey 
to him certain immoveable property absolutely for 
the consideration of R275. On the same deed of 
sale R, the undivided nephew of the executant, 
endorsed his consent to the sale. Held , that the- 
endorsement of consent and the conveyance were- 
several instruments employed to complete a trans- 
action within the contemplation of e. 6 of the Stamp* 
Act (I of 1879), and the consent ought to have been 
written on a separate stamp paper of the value of 
one rupee. In the matter of Hanmafa 

I. Xi.B, 18 Bom. 281 

1. s. 7, and s. 3, sub-s. (4), Sell.. 

I, Art. 5 — Bond — Agreement with penalty in case of 
breach . One of the clauses of an instrument by 
which one party to the instrument hound himself,, 
in the event of a breach on his part of any of the 
conditions of the instrument, to pay the other party 
thereto a penalty of R5,000, being regarded as a 
“ bond,” within the meaning of Act I of 1879, such 
instrument, if that clause were not so regarded,, 
being an agreement chargeable under that Act with 
a stamp duty of 8 annas : — Held (Stuart, G.J., dis- 
senting), that the instrument was chargeable, under 
s. 7 of that Act, with the stamp duty leviable 
on a bond for R5,000. Per Stuart, G.J . — That 
for the purposes of that Act, the penal clause in the 
instrument should not he regarded separately as a 
bond, hut simply as one of the several clauses mak- 
ing up the entire agreement, and the instrument was 
only chargeable with a stamp duty of 8 annas. 
Reference by Board of Revenue 

I. X.. B. 2 AIL 654 

2. - - Contracts or 

several loams of rice on a single bond — Constr uction . 
Sixteen persons borrowed a quantity of rice from 
the plaintiff, and executed to him a bond for the 
debt, showing how much rice had been borrowed 
by each of them. They did not bind themselves 
to repay the entire debt jointly and severally. 
Held , that the instrument should be regarded as-- 
comprising sixteen distinct contracts, so as to fall’ 
within the perview of s. 7 of the Stamp Act (I of 
1879), and should he stamped accordingly. Sha- 
budin Mahomed v. Hirnak Rajnak 

X. Xi.B. 10 Bom, 47 

3. para. 2 —Stamp/ duty^-Lmse— 

Pottah — Mortgage. By an instrument which recited? 
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that A was indebted to B in the sum of two lakhs 
of rupees, and that A had taken a fresh loan of 
332,59,000 from B, the former leased certain mou- 
zahs to the latter for a term of twenty years, at a 
yearly rental R 1,40,000. It was provided that, 
from the rent of each year, a portion should be de- 
ducted in payment of A\ s debt to B ,* so that in 
this way the whole debt should be paid by a series 
of instalments extending over the term of the lease. 
The instrument also contained the usual clauses 
found in pottahs. On the question what was the 
proper amount of stamp duty leviable on the docu- 
ment : — Held, that, though the arrangement intend- 
ed to be effected was partly a lease and partly an 
usufructuary mortgage, yet the instrument came 
within the provisions of s. 7, para. 2, of the Stamp 
Act, and should be stamped as a mortgage only. 
In the matter of a reference from the Board of 
REVENUE UNDER S. 46 OF THE GENERAL STAMP 
Act. Ex parte Hill 

X. X. R. 8 Gale. 254 ; 10 C. L. R 33 

4. ■ * Lease and mort- 

gage combined in one document — Stamp Act {1 of 
1 879), s. 3, sub-s. {13). A zamindar leased certain 
land in his village to some cultivators at a rent of 
B365 per annum in cash and of certain cart-loads 
of straw and grass, by a document which also con- 
tained an agreement by the lessees hypothecating 
certain other property belonging to them forfthe 
purpose of securing the payment of the agreed rent, 
and for the performance of the agreement for the 
delivery of the other articles. Held, that the 
document above referred to should be stamped as 
a mortgage-deed according to the definition con- 
tained in s. 3, sub-s. (13) of Act I of 1879, and also 
that it fell within the second paragraph of s. 7 of 
the above Act. Ex parte Hill , 1. L. R. 8 Calc. 
294, referred to. Reference under Stamp Act, 
s. 349 . . . X. Ii. R. 17 All. 55 

5. ~ — — and Art. 54 — Release — Debts — . 

Annuity. J and S passed to their brother E an 
instrument which set forth (1) that J and S relin- 
quished their right to certain property in favour 
of E ; (2) that E was to discharge certain debts ; 
and (3) that E was to pay to J and S an annuity. 
Held, that the provisions in favour of J and S were 
a mere recital of the consideration moving from E ; 
that no interest was created in favour of J and S ; 
and that therefore the instrument should be stamped 
as a release only. Eknath S. Gownde v. Jaggan- 
nath S. Gownde . . I. L. R. 9 All. 417 

““ ' \ ' — — Instrument relat- 

ing to “ several distinct matters ” — Consideration 
for lease being rent payable each month and one 
month s rent payable in advance to be repaid at 
end of term. Where the consideration for a lease 
consists partly of rent to be paid each month and 
partly of a sum equal to a month’s rent paid in ad- 
vance and repayable at the end of the lease, the 
instrument relates to only one matter, namely, 
the lease, and is not chargeable with duty as an 


STAMP ACT (I OP contd. 

s. 7 — conoid. 

instrument dealing with Wo distinct matters.” 
Reference under Stamp Act, s. 61 (1) (1902) 

I. L. R. 26 Mad. 473 

— — s. 10 — Ilundi. A hundi for a sum of 

R380, payable otherwise than on demand, cannot 
be stamped with an adhesive stamp. The words 
“ drawn or made out of British India ” in cl. (b) 
of s. 10 of the Stamp Act of 1879 apply to the 
entire clause. Devaji v. Ramakristniah 

I. L. R. 2 Mad. 173 

s. 11— Act II of 1899 , s . 12 (3)— 

Adhesive stamp — Cancdlaiion. The mere drawing 
of two parallel lines without moreover a receipt 
stamp affixed to an instrument does not have the 
effect of cancelling it “so that it cannot be used 
again ” within the meaning of the Stamp Act. 
VlRB HAD RAPA V. BhiMJI (1904) 

I. Ii. R. 28 Bom. 432 

y s. 11 and ss. 81, 62 — Instrument. 

requiring to be stamped before or at time of execu- 
tion — Non-cancellation of adhesive stamp — Sanc- 
tion to prosecution. The first paragraph of s. 11 of 
the General Stamp Act (I of 1879) applies to cases 
in which the instruments chargeable with duty may 
be stamped after execution. A bill for the month- 
ly salary of a Government official was sent to the 
treasury for payment, when it was discovered that 
the one-anna receipt stamp affixed thereto was not 
cancelled, and a prosecution was thereupon insti- 
tuted by the Collector against the official in ques- 
tion, who had executed the instrument, under s. 62 
of the General Stamp Act. The accused was con- 
victed under that section by the Deputy Magis- 
trate, and the District Magistrate on appeal, holding 
that, upon the evidence, the conviction should have 
been for abetment and not for the principal offence, 
altered the finding accordingly to a conviction under 
s. 109 of the Penal Code, read with ss. 11 and 62 of 
the General Stamp Act. Held , that the receipt fto 
the salary bill in question was an instrument which 
was required to be stamped before or at the time 
of execution, and was not of the kind contemplated 
by the first paragraph of s. 11 of the General Stamp 
Act ; that consequently there was no abetment of 
any offence under ss. 11 and 62 of the Act ; that 
the offence which appeared to have been committed 
was one under the second paragraph of s. 61 ; but 
that, no sanction having been given by the Collector 
under s. 69 for a prosecution under s. 61, it 
was not advisable to interfere further than by set- 
ting aside the conviction and sentence. Queen 
Empress v. Rahat Ali Khan 

X I*. R. 9 AIL 210 

” s. 12 and s. 7 — Contract by prin- 

cipal and surety on same stamp paper , but separately 
written* — W riling on the reverse of a stamp paper — 
Government notification under the Stamp Act , force 
of. In a bond engrossed on a stamp paper of suffi- 
cient value, and dated the 19th April 1879, the 
contract of the principal was written first, and after 
his signature followed the contract of the surety,, 
signed by the latter. The document commenced on 
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2. and Sch. I, Art 1 6 — Certificate 

of sale. The stamp duty payable on a certificate 
of sale is governed, not by s. 24, but by Art. 16, 
Sch. I of the Stamp Act, 1879. Semble : That when 
property is merely sold subject to a mortgage, it is 
not sold “ subject to the payment ” of the mortgage- 
debt within the meaning of s. 24 of that Act. 
Reference under Stamp Act, 1879 

I. L. R. 5 Mad. 13 

3 . : Stamp m sale cer- 

tificate — Property sold subject to a mortgage— Interest 
— Transfer of Property Act (IV of 1882), subs. 5 
(d), s. 55. Where property is sold subject to a 
mortgage or other charge, the payment of such 
mortgage or charge forms, under ordinary circum- 
stances^ no part of the consideration-money for the 
purchase. The stamp duty payable on a document 
conveying such a property is an ad valorem duty on 
the amount of the money paid as consideration for 
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the side other than that on which the stamp was 
impressed, and terminated on the side impressed 
with the stamp. The stamp was not in any way 
defaced, nor was the paper so written as to admit 
of the stamp being used again. Held, that the 
bond constituted only one instrument, and was 
properly stamped, not being open to objection under 
ss. 7, 12, 13, and 14 of the Stamp Act, 1879. The 
construction of the words “ on the face of the in- 
strument,” used ins. 12 of Act I of 1879, considered. 
Queers: Whether certain Government notifications 
— to the effect that an instrument, commenced on 
the side of the paper other than that on which the 
stamp is impressed and completed on the side on 
which the stamp is impressed, is, under s. 12 of Act 
I of 1879, to be treated as unstamped, and prohi- 
biting writing on the reverse of an impressed 
stamped paper— are ultra vires as being more 
stringent than, and therefore inconsistent with, that 
Act ? Dowlatram Harji v. Vitho Radhoji 

1. 1*. R. 5 Bom. 188 

1. S. 13 — Suit on bond — Stamp , suffi* 

ciency of. A bond stipulated that for the con- 
sideration of a loan of R80 the debtor should deli- 
ver to the creditor on a future day “ 800 arris of 
grain valued at RIO per 100 arris.” The bond was 
engrossed on an 8-anna stamp paper. In a suit on 
the bond for the recovery of 800 arris at 4 arris per 
rupee or its price, R200 : — Held, that the bond was 
adequately stamped. Bhatrab Chundra Chow- 
dhri v. Alee: Jak . I. Ii. R. 13 Calc. 288 

2. * and s. 34 — Money-bond — En- 

dorsement of transfer. The endorsement of transfer 
written on a simple money-bond duly stamped re- 
quires a stamp, and can be stamped under s. 34 
of the Stamp Act. Pralhad Lakshmanrav v. 
Vxthu « . . 1. I». e. 17 Bom. 687 

1. — s. 16 and ss. 11 and 34 — Hundi 

— Execution — Stamp affixed at time of execution and 
subsequently cancelled on delivery of hundi — Evi- 
dence, admissibility of. Where a hundi was 
written by the defendant and stamped by him with 
a one -anna stamp which was left uncancelled, and 
the hundi was subsequently taken by him to the 
plaintiff’s son who received it from him and at the 
time of receiving it cancelled the stamp by writing 
the date across it '.—Held, that the hundi was duly 
stamped under ss. 10 and 16 of the Stamp Act (I 
of 1879) and was admissible in evidence. If at the 
time of delivery, which completed its legal character 
the hundi was stamped, and if the cancellation 
took place at that time as part of the same trans- 
action, it was sufficient. A deed is duly stamped 
if the stamp is affixed and cancelled at the time of 
execution, or if having been at any time previously 
affixed, it is cancelled at the time of execution 
When applied to a document, the term “ execution” 
means the last act or series of acts which completes 
it. R might be defined as formal completion. 
Tbe contract on a negotiable instrument until 
delivery is incomplete and revocable. Until deli- 
very, a hundi is not clothed with the essential 
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characteristics of a negotiable instrument. Bha- 
wanji Harbhum v. Debji Punja 

I. X.. R. 19 Bom. 835 

2. — “ Stamped at th e 

time of execution ” — Stamp Act (II of 1899)— 
Affixing and cancelling stamp immediately after 
signature — Letters Patent, cl. 12 — Part of the 
cause of action — Promissory note payable in 
Madras or Secunderabad — Payments of interest in 
Madras — Jurisdiction. A promissory note was 
executed in plaintiff’s favour at Vizianagram, pay- 
able in Secunderabad or Madras. Payments of 
interest due on the note were made in Madras. 
The note was signed first, the stamp having been 
affixed and cancelled after signature, the acts 
being practically simultaneous. Leave to sue in 
the High Court had been obtained under clause 12 
of the Letters Patent : Held, that part of the cause of 
action had arisen in Madras. Held, also, that the 
note was stamped at the time of execution, within 
the meaning of s. 16 of the Stamp Act (I of 1879). 
Surij Mull v. Hudson (1900) 

I. I». R. 24 Mad. 259 

1. s. 24 — Conveyance — Consideration 

— Agreement to pay assessment until transfer is 
made in Collector's boohs — Relinquishment of title 
by mortgagor in favour of mortgagee. Where under 
an instrument a mortgagor relinquished his title 
to the mortgaged property in favour of the mortga- 
gee and also agreed to pay the Government assess- 
ment until the transfer of the land to the name of 
the mortgagee purchaser in the Collector’s books : — 
Held, that such an instrument was a conveyance of 
which the amount of the consideration calculated 
according to s. 24 of the General Stamp Act (I of 
1879) was the original mortgage amount, plus the 
amount mentioned in the instrument. Held, also, 
that the instrument was an agreement to pay assess- 
ment until the land conveyed was transferred in 
the Collector’s books, and as such should bear the 
additional stamp for an agreement, namely, eight 
annas. Sinapaya Shivapa 

I. L. R. 15 Bom. 875 


( 12107 ) 


DIGEST OF GASES- 


( 12108 ) 



See Debtor and Creditor. 

X- X. R. 18 Mad. 85 

s* 34. 

$ee Promissory Notes, Form of. 

I. X. R. 8 Gala 845 
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STAMP ACT (I OP 1879) — contd. 

s. 24 — contd. 

the sale. In the matter of Act I of 1879. In the 
matter of a reference to the Board of Revenue 
I. X. R. 10 Gale. 92 : 13 O. X. R. 164 

4. Certificate of sale 

— Purchase-money. Claims on property admitted 
by the parties or established by a decree of a Court 
should be entered in the certificate of sale and be 
•computed as part of the purchase-money in ascer- 
taining the amount of the stamp duty leviable on 
the certificate of sale. Other claims should neither 
be entered in the certificate of sale nor computed 
•as part of the purchase- money. It is the duty of 
the purchaser to provide the stamp. In re 
Ramkrishna . . . I. X. R. 9 Bom. 47 

5. and Seh. I, Arts. 16 and 21 

— Certificate of sale of property sold by public auction 
under order of Court — Sale subject to mortgage 
or lien — Mortgage debt — Interest — Consideration. 
Where a certificate of sale, granted to the purchaser 
of property sold by public auction under an order 
of Court has expressly set out that such sale is 
made subject to the mortgage right of a third party, 
the principal sum (but not the interest) due at the 
time of the sale on such mortgage is to be deemed 
“ part of the consideration in respect whereof the 
transfer is chargeable with ad valorem duty V under 
s. 24 of the Stamp Act ; so that the whole consi- 
deration in respect of which such sale is, under 
Arts. 18 and 21 of Sch. I of that Act, liable to stamp 
duty is the sum of the purchase-money and the 
principal money so due on the mortgage. The cer- 
tificate of sale therefore, whenever it is possible, 
should set out the exact amount that is due, at the 
time of the sale, in respect of the principal sum 
-secured by the mortgage. Semble : It is otherwise 
if the mortgage be only recited in the proclamation 
of sale, and not expressly set out, as an existing 
incumbrance on the property sold, in the certifi- 
cate of sale. Arrears of interest due on the mort- 
gage are to be excluded from such calculation, since 
s. 23 of the Stamp Act — which enacts that “ where 
interest is expressly made payable by the terms of 
the instrument, such instrument shall not be charge- 
able with duty higher than that with which it 
would have been chargeable had no mention of 
interest been made therein ” — applies as much in 
this case as if the document of transfer, on which 
the stamp duty was to be calculated, had been the 
•document itself which stipulated for the payment 
•of interest. Nagindas Jeychand v. Halalkhore 
Nathwa Gheesla . X X. R. 5 Bom. 470 

€>• — — — i — - Mortgage lien — 

Certificate of sale- — Sale in execution of decree. 
WheTe property Is sold at a Court-sale subject 
to a mortgage lien, the stamp upon the certificate 
-of sale should cover the amount for which the pro- 
perty was sold, as well as the amount of the mort- 
gage lien reserved. Nagindas Jeychand v. Halal- 
khore Nathwa Gheesla , I. L. R. 5 Bom. 110, 
followed. Kaiser Khan Murad Khan v. Ebra- 
him Khan Musa Khan . X L. R. 15 Bom. 532 


7. and Seh. I, Art. 63 —Sale 

of leasehold property — Bent reserved not liable 
to ad valorem duty — Stamp-duty leviable only on 
the actual consideration-money — Stamp Act (II of 
1899), ss. 24, 25, Sch. I , Art. 63. Certain leasehold 
property demised by the Secretary of State for India 
to the original lessee for a term of 999 years at the 
yearly rent of R 39- 11-0 was assigned to the trustees 
of a charity for the sum of R 1,02,000, the trustees 
covenanting on their part to pay the rent reserved 
by the original lease. The deed bore a stamp of 
the value of R 1,020, R 1,02,000 having been assumed 
to be the consideration for the transfer. The 
Collector of Bombay referred to the High Court 
the question whether, under s. 24 of the Stamp Act 
(II of 1899), the payment of the rent reserved 
by the deed should not be taken as part of the “ con- 
sideration ” in respect whereof the transfer was 
chargeable with ad valorem duty. Held, that the ad 
valorem duty was only payable on the consideration 
actually mentioned in the conveyance (viz., the 
amount of the purchase-money. Reference 
under Stamp Act, 1899 . I. L. R, 24 Bom. 257 


1. Lease — Amount of 

rent for first year unascertainable — Stamp Act, 1869, 
s. 19. When the amount of rent payable for the 
first year cannot be ascertained in order to deter- 
mine the proper stamp under Sch. I, s. 19 {b) of the 
General Stamp Act, 1869, for a lease, and more rent 
is recovered than the stamp affixed warrants, the 
right to recover the rent due for the subsequent 
years is not affected. In such a case sufficient 
effect is given to s. 26 of the Stamp Act, 1879, by 
limiting the amount recoverable for the first year 
to the amount which the stamp will cover. 
Collector of Tanjore v. Ramasamier 

X X. R. 3 Mad. 342 

2. — — - Act XXX VI of 

1860 , s. 14 — Meaning of word “ claimable ” — Mort- 
gage to secure future advances. The word “claim- 
able ” in s. 26 of. Act I of 1879 means ec claimable 
in a Court of J ustice. ” A mortgage-bond, intended 
to secure future advances up to the sum of B 10,000 
at a time, was executed on a stamp paper of B50, 
and under it altogether more than BIO, 000 was 
privately realized by the mortgagee on different 
occasions. Held, that there was nothing in s. 26 
of the Stamp Act of 1879 to prevent the mortgagee 
from suing to recover the balance of the debt due 
on the mortgage. Harendra Lal Roy Chow- 
dbcry v. Tarini Charan Chakravarti (1904) 

I. X. R. 31 Calc. 807 

— s. 31. 


s. 26. 

See Mortgage Bond . 8 C. W. RT. 667 
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3. Promissory note 

— Acknowledgment The plaintiff sued on two 
documents, signed by the defendant, each bearing 
a one-anna stamp, in one of which a sum of R20& 
was stated to be “ due to you, and payable on the 
16th July,” and in the other a sum of B515 was 
mentioned “ for which I give you this writing, the 
whole amount of which will b© paid up in full on 
the 3rd August.” Held, that the documents were 
not mere acknowledgments, but promissory notes, 
and being payable otherwise than on demand, were 
not sufficiently stamped, and consequently not 
admissible in evidence under s. 34, Act I of 1879* 
Manick Chtjnd v. Jomoona Doss 

' I, Xu R* 8 Gala 045 


STAMP ACT (I OP 1879) — contd, 

s* 34 — contd . 

1. — — Unstamped “ pro- 

missory note " executed when Stamp Act, 1869 , was 
in force — Admissibility of, as a “ bond "on payment 
of penalty. An instrument which comes within the 
definition of a promissory note in the General Stamp 
Act, 1869, and is not duly stamped according to 
that Act (which was in force at the date of its exe- 
cution), cannot be admitted in evidence upon pay- 
ment of penalty under s. 34 of the Stamp Act, 1879, 
on the gronnd that it falls within the definition of 
a bond in the latter Act. The levy of a penalty 
authorised under proviso (1) of s. 34 of the Stamp 
Act, 1879, implies a punishment for neglect in 
failing to affix the proper stamp at the time of exe- 
cution. The word <fi chargeable ” in the above 
proviso means chargeable under the Act in force at 
the date of the execution of the instrument. NA- 
RAYANAN CHETTI V. KaRFPBATHAN 

I. X. R. 3 Mad. 251 


Unstamped, trans- 
of — Be-transfer of 


fer of mortgagee's interest, effect 
interest — Award, effect of, on transfer — Unstamped 
instrument, admissibility of, in evidence — Finding 
of fact based on conjecture — Fraud. On .the 17th 
September 1866 G gave Z an usufructuary mort- 
gage of certain immoveable property to secure the 
repayment of B7, 101, purporting to be advanced 
by Z. As a fact, only R2,301 of that amount were 
aetually^advanced by Z, the balance B4.8Q0, being 
advanced by JR. In 1868 Z sold the mortgagee’s 
interest in the deed of mortgage to B for R2,301, 
the transfer being by endorsement and not being 
stamped. In April 1869 G transferred a portion of 
the mortgaged property to A, In September 1869 
B sued to have such transfer set aside, claiming in 
virtue of, the deed of mortgage and the transfer 
endorsed thereon. On the 23rd September 1871 
the Court of first instance refused to receive the 
transfer by endorsement in evidence and to pro- 
ceed with the suit, because such transfer was not 
stamped. On the 20th April 1872 Z executed a 
stamped transfer of the mortgagee’s interest in the 
deed of mortgage in favour of B. B, treating the 
order of the 23rd September 1871 as an interlocu- 
tory one, presented the instrument of the 20th 
April 1872 to the Court, and prayed that it would 
proceed with the suit. The Court proceeded with 
the suit , and gave B a decree. This decree was 
reversed by the Court of first appeal, on the ground 
that r that instrument did not cure the defect of the 
transfer by endorsement, and that the order of the 
23rd September 1871 was final. The decree of the 
Court of first appeal -was affirmed by the High Court 
in June 1873. Thereupon R made a criminal, charge 
against Z of cheating in respect of the transfer by 
endorsement. This charge was eventually dropped, 
and was'followed by a reference to arbitration by B 
and Z. According to the agreement to refer, which 
was dated the 17th August 1874, the dispute be- 
tween the parties was whether B should return the 
deed of mortgage to Z, and 2? return the B2, 301 to 
■ M or _not._ The ^arbitrators made an award, which 

which directed, 


STAMP ACT (I OP 1379y~CGnM. 
, s. 34 — contd . 


inter alia, that B should return the deed of mortgage* 
to Z and Z return the B2,301 to B. The deed was 
returned to Z, but the money was not returned to* 
B. In 1875 Z applied, under Regulation XVII of 
1806 to foreclose the mortgage. In 1880 the mort- 
gage having been foreclosed, 3 as Z's representative 
sued for proprietory possession of the mortgaged 
property. The lower Courts held that all the Acts 
of B and Z subsequent to the disposal of B's suit 
of 1869 were fraudulent and collusive, and done with 
a view to evade the stamp law, and the person 
actually interested in the deed of mortgage was R 
and not S, and on this ground, as well as on other 
grounds, dismissed S's suit. Per Straight, J, — 
That the transfer by endorsement of the deed of 
mortgage, notwithstanding such transfer was not 
stamped, transferred to B the mortgagee’s interest 
in the deed ; that such interest could not be re- 
transferred to Z except by a formal instrument 
stamped according to law, inasmuch as any other 
mode of re- transfer -would leave Z under the same 
disabilities as regards the stamp law as B, as any 
suit instituted by Z would, strictly speaking, be 
based, not on the deed of mortgage, but on the re- 
transfer ; and that therefore, under these circum- 
stances, and having regard to the fact that Z had 
not returned the B2,301 to B, S actually, though 
not ostensibly, based his suit upon a re-transfer of 
the mortgagee’s interest in the deed of mortgage,, 
which was not stamped, and for which he had not 
given any consideration, and consequently his suit 
was not maintainable. Also that the award could 
not alter the effect of the transfer by endorsement.. 
Per Mahmood, J . — That the lower Courts were not 
justified in their findings as to the fraudulent and 
collusive nature of the acts of B and Z after the? 
disposal of B's suit of 1869, or in finding that the 
person actually interested in the deed of mortgage 
was B, and not Z, such findings being based upon 
pure conjectures. That the unstamped transfer by 
endorsement was inadmissible to show that Z had 
transferred his interest in the deed of mortgage to 
B, whether B or the mortgagor wished to use it in 
order to show that fact, and consequently Z must 
be still regarded as the person interested in the deed,, 
and S was therefore entitled to maintain the suit. 
■Shankar Lal v. Skjkhran . I. X. R. 4 All. 402 
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STAMP ACT (I OP 1879) — contd. 

s. 84 — contd. 

s.o. Manick Chtjnd v. Jomona Bass 

7 C. Ii, R. 88 

4. — Admissibility in 

evidence — Evidence as to time when stamped. When 
-a document, which under the stamp laws requires 
to he stamped, is tendered in evidence, the only 
question for the Court is whether it bears a proper 
stamp at the time when it is tendered. The Court 
is not bound, nor is it at liberty, to allow the parties 
to go into evidence to show at what time the docu- 
ment was stamped. Kali Churn Das v. Kobo 
Kristo Pal . . . . 9 C. L. B. 272 

Nook Bibee v. Rumzan . 24 W. R. 198 

Bhatjram Madan Gopal v. Ramnarayan Gopal 

12 Bom. 208 

5. Suit on an un- 

stamped promissory note — Evidence Act (. I of 2872), 
ss. 65, cl. (6), and 91. The plaintiff sued to recover 
from the defendant the balance of a debt due on an 
unstamped note passed to him by the defendant for 
the consideration of R38. The note recited that 
the defendant had received the amount, and would 
repay it after three months from the date of its 
execution. The defendant admitted, by his writ- 
ten statement, execution of the note, and the 
receipt of R37 in the shape of paddy, but 
alleged that he had paid off the debt. He also 
contended that the note, being unstamped, 
could not be admitted in evidence. The plaintiff 
contended that the note was a bond and could be 
admitted on payment of the stamp duty and the 
penalty, under s. 34 of the Stamp Act (I of 1879), 
which he offered to pay. The Subordinate Judge 
was of opinion that the note in question was a 
promissory note, but the defendant’s admission of 
the consideration enabled the plaintiff to sue, al- 
though the note itself was inadmissible. On re- 
ference to the High Court : — Held, per Jardeste, J., 
that the document sued on was a promissory note, 
and that, the suit being brought on it as the original 
cause of action, the admission of its contents by 
the defendant did not avail the plaintiff, the docu- 
ment itself being inadmissible for want of a stamp. 
Held, per Birdwood, J., that the plaintiff could not 
recover irrespectively of the promissory note, as 
he did not seek to prove the consideration other- 
wise than by the note, which was inadmissible in 
evidence. The admission contained in the defend- 
ant’s written statement did not amount to an 
admission of the claim as for money lent. The 
case was one in which no secondary evidence under 
s. 65, cl. (b), of Act I of 1872 was admissible, the 
primary evidence, the document itself, being 
forthcoming. The plaintiff not having offered any 
independent evidence of the advance alleged by 
him, and the defendant not having admitted by 
■his written statement that any money was lent to 
him, as alleged by the plaintiff, but having set up 
an entirely different transaction in respect of which 
he admitted no remaining liability, the plaintiff’s 
suit should be rejected. Damodar J ao an hath 

Atmaram Babaji * I. L. R. 12 Bom. 443 


8TAMP ACT (I OP 1879)— contd. 

• s. 34 — contd . 

- — Suit on unstamped 

Jiundi — Admission of liability by defendant. In a suit 
brought upon two hundis, which were inadmissible 
in evidence for want of impressed stamps, the Judge 
allowed the claim, holding that the defendants’ 
admission in their written statement rendered it 
unnecessary to put the hundis in evidence. Held , 
reversing the decree, that a hundi is “ acted upon” 
within the meaning of s. 34 of the Stamp Act where 
a decree is passed on it, whether proved or ad- 
mitted, and that the Court cannot give effect to 
it in either ease. Chenbasapa v. Lakshman 
Ramchandra . . I. Xi. B. 18 Bom. 369 

7. — Unstamped balance 

of account — Evidence — Acknowledgment of liability — 
Limitation Act, 1877, s. 19. Though an unstamped 
acknowledgment cannot be, within the meaning of 
s. 34 of the Stamp Act, 44 acted upon ” as an ack- 
nowledgment of a particular sum being due, still 
it may be used for the collateral purpose of show- 
ing an acknowledgment of an existing liability 
in respect of goods sold. Eatechand Harchand 
v . Kisan . . . X Xi. B. 18 Bom. 814 

{Contra) Mtjlji Lala v. Lingu Makaji 

I. 1m B. 21 Bom. 201 

8. and ss. 17 and S3 —Act 

XXXVI of 1860, s . 13— Act X of 1862 , 5. 15— 
Unstamped document executed in 1862 out of British 
India — Penalty. A document comprising an assign- 
ment of the executant’s interest under a will, and 
also a power -of-attorney, was executed on 26th 
May 1862 in Australia and was received in Madras 
on 22nd June 1862 when the Stamp Act (X of 1862) 
was in force, which contained] no provision for 
stamping such a document executed out of British 
India. It was sought in 1890 to use the document 
in Madras, hut' it was not stamped. Held, that no 
penalty could he levied upon it under the Stamp 
Act of 1879. Reference under Stamp Act, s. 46 

I. X. B. 14 Mad. 255 

9. and ss, 35 and 39 — Ad- 

mission of unstamped document in evidence on 
payment of penalty — Necessity for production of 
original document. Where a Court has occasion to 
admit a previously unstamped document in 
evidence upon payment of a penalty under s. 34 
and the following sections of Act I of 1879, it is 
necessary that the original instrument should be 
before the Court. Kallu v. Halki 

■ X X. R. 18 All. 295 ;] 

• 10. — - — * - — - Penalty charge 

able only m the original, unstamped , or insufficiently 
stamped instrument — Document tendered as second- 
ary evidence not within the section and not admis- 
sible. By the terms of the Indian Stamp Act, 1879, 
the provisions of s, 34, which apply to documents 
either unstamped or insufficiently stamped, have 
no application when the original instrument, which 
ought to have been properly stamped, but was 
not, has not been produced. The clauses of that 
section deal with, and exclusively re*er to the 
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STAMP ACT (I OP 1879) — contd. 


STAMP ACT (I OF 1879)-— contd. 

s. 34 — contd. 

admission in evidence of original documents which 
have been either not stamped at all or have been 
insufficiently stamped. Raja or Bobbili V enkata 
Sveta Chalapati v . Intjganti China 

1. 1*. R. 23 Mad. 49 
Ii. B. 26 I. A. 262 

Venkata Sveta Chalapati v . Xnuganti Bha" 
vayyamani Garh . . 4 C. W. 3ST. 117 

11. . Notice of allot- 

ment of shares not stamped — ■ Evidence of notice of 
allotment. A notice of allotment of shares in a, 
Company, though not stamped, is admissible in 
evidence to establish the fact that notice of allot- 
ment had been given. In re Whitly Siule's Case , 
L, M. 49 Ch . 176 , and Surju Narain Mukhopadhya 
v. Prota-p Narain Mukhopadhya , I. L. B. 26 Calc. 
955, 959, followed. Per Stanley, J. y in Original 
Court and Maclean, CJ., and Macpherson and 
Hill, JJ., on appeal. Mohttn Lall v. Sri Gungaji 
Cotton Mills Co. . . 4 C. W. IN'* 369 

12. — Admission of 

document in evidence — Unstamped promissory note 
admitted as a bond on a payment of stamp duty and 
penalty — Subsequent refection too late. The plaint- 
iff sued to recover the amount due on three khatas. 
The defendant objected that the khatas were not 
duly stamped. The Subordinate Judge held that 
the instruments were bonds, and as such admitted 
them in evidence on payment of the proper stamp 
duty and penalty under s. 34, proviso I, of the Stamp 
Act (I of 1879). At a subsequent stage of the 
same suit his successor in office was of ojunion that 
the khatas in question were promissory notes ; 
that as such they could be stamped only at the date 
of their execution, and that they had been illegally 
admitted in evidence under s. 34, proviso I. He 
accordingly dismissed the suit. On appeal, the 
District Judge agreed with the Subordinate Judge 
that the instruments sued on were promissory 
notes, but held that, after they had once been ad- 
mitted in evidence on payment of the stamp duty 
and penalty, the question of their admissibility 
could not be subsequently raised in the suit under 
proviso III to s. 34 of the Stamp Act. He therefore 
reversed the decree of the Subordinate Judge, 
and remanded the case for trial on the merits. 
Against this order of remand, defendants appealed 
to the High Court, Held , th at the promissory notes , 
having been once admitted in evidence, could not 
afterwards be rejected on the ground of their not 
being duly stamped. Deyachand v. Hirachand 
Kamaraji . . . I. L. B. 13 Bom. 449 

by" ; -T&d ’ Inadmissibility 

of stamped document stamped after execution — Docu- 
ment not duly stamped. A receipt (dated 1887) 

, stamped subsequently to execution, but before 
production, in Court, was tendered in evidence. 
Held, that the document was inadmissible, S. 
34 of Act I of 1879 requires instruments chargeable 
with duty to be 44 duly stamped,' which, in this case 
meant 44 stamped before or at the time of execu- 


s. 34 — contd. 

tion,” as laid down by s. 16 of the Act. Jethibax 
v. Ramchandra Narottam 

1. 1». B. 13 Born. 484. 

14. — - — ■ ■ — — — — ~ , I nstrument . ad- ■ . 

mitted as duly stamped — Appellate Court's power to 
question the admission— Bom. Beg. XV 11 1 of 1827, 
s. 19. Where a Court of first instance has admitted 
a document in evidence as duly stamped, s. 34, ch 
3, of the Stamp Act (I of 1879) precludes the Appel- 
late Court from questioning the admission of such 
document. If the Appellate Court considers the 
document to be insufficiently stamped, it can only 
proceed under s. 50 of the Act. S. 34 of Act I 
of 1879 applies to instruments whenever executed,, 
and must therefore be held to override the special 
provision of* s. 10 of Bombay Regulation XVIII 
of 1827, according to which no instrument requiring 
a stamp thereunder was valid unless duly stamped. 
Gttrupadapa bin Irapa v. Naro Vithal Kulkarni 

I. Ii. R. 13 Bom. 493 

15. Document pro- 

posing to borroiu on certain conditions — Promissory 
note — Proposal — Contract Act {IX of 1872), s . 4. 
A letter containing a request to borrow a certain 
sum of money promising that the same should be 
repaid with interest on a certain day is not liable to 
stamp duty. It is not a promissory note, but a 
mere proposal under s. 4 of the Contract Act (IX 
of 1S72). Dhondbat Narharbhat v. Atmaram 
Moreshvar . . I. Ii. B. 13 Bom, 060- 

16. 44 Chargeable with 

duty Promissory note executed out of British 
India — Insufficient stamp — Stamp Act , ss. 5 and IS. 
A suit upon a promissory note which had been 
executed out of British India was dismissed on the 
ground that the note was insufficiently stamped, 
and that it could not be admitted in evidence, on 
payment of the duty chargeable, under s. 34 of the 
Indian Stamp Act. On a petition being preferred 
for the revision of the order of dismissal : — Held , 
that s. 34 of the Stamp Act did not render the 
document inadmissible in evidence, that section 
being applicable only to an instrument which is 
“ chargeable with duty.” There is no provision of 
law which requires a promissory note executed out 
of British India to be stamped before it is sued on 
or used in Court, where the holder of the note has 
not done any of the acts referred to in ss. 5 and 18 
of the Act, and, in consequence, the obligation to 
stamp has not arisen. Mahomed Rowthan v. 
Mahomed Husin Rowthan 

I. Xj» R. 22 Mad. 337' 

17. '. 1— , Instrument , :&&*■' 

missible in evidence on payment of duty and penalty — 
Promissory note — Unconditional undertaking to pay- 
money. A letter was written in the following 
terms : — 46 In addition to R115 already received, 
R385 is also required. Please send it by the 
bearer Streenevasan. The amount will be returned 
with interest at 1 2 per cent, without delay.” B eU > . 
that there was no unconditional undertaking on the- 


( 12115 ) 


DIGEST 01)' CASES. 


( 12116 ) 


STAMP ACT (I OP 187 9)—contd. 
s. 34 — concld. 


STAMP ACT (I OP 1879) — contd. 


s. 35 — concld. 


face of the document to pay the money ; that the 
■undertaking was conditional on the amount bein s 
remitted as requested ; and that it was not a promis- 
sory note within the meaning of that term as used 
in s. 34 of the Stamp Act, 1879. Channamma 

t. Ayyanna,!. L. B. 16 Mad. 283 dissented rom. 
Narayanasami Mudaliar v. 

B. 23 . Mad. 156 n, approved. Bharata Pisharodi 

u. Vastoevan Nambudrx (1904^ R ^ Mad> x 

■ _ __A s. 35. 

Paror Evi “ b . 30 M ad. 386 

j' ss# 37, 40 — Arbitration — award — 

Evading payment of stamp duty. Six persons 
acted as arbitrators in a dispute between two 
of tbeir fellow villagers, and delivered their 
award in writing. Subsequently the award was 
filed in evidence by one of the disputants m the 
civil suit in the Court of the Munsif of Cuttack, 
who, on the ground that the document bore no 
stamp, impounded it and forwarded it to the Col- 
lector, who ordered the writer to be prosecuted. 
The Deputy Magistrate to wkorn^ the case was 
referred, summoned the six persons^who had acted 
as arbitrators, and fined them R25 each. On 
a reference to the High Court by the District Magis- 
trate -.—Held, that the conviction was illegal, and 
should be set aside. Held, also, that the procedure 
laid down in s. 37 of the Stamp Act must be strictly 
followed ; and that, before a prosecution can be 
instituted under s. 40, the Collector is bound to 
form an opinion as to whether the offence -was 
committed with the intention of evading payment 
of the proper duty. Empress v. Soddanund 

Mahaoty^ l b 8 Cal0 _ 859 . 10 c_ L . B. 365 

2 ' Duty and penalty 

on document insufficiently stamped, determination of. 
Under the provisions of the Stamp Act, 1879, the 
dutv chargeable on an insufficiently-stamped 
document must be decided with reference to the 
Act in force at the date of the execution of the docu- 
ment but the penalty leviable is determined in all 
cases* by s. 37 (5) of the Stamp Act, 1879. Re- 
™ CE trKRER Stamp Act,^ g ^ ^ 

3. — and. as. 83, 34, 35, 45, and 

50 '—Collector’s decision that an instrument is 
chargeable with duty— Duty of Civil Court— Practice 

Procedure. The decision of the Collector under 

cl. (6). of s. 37 of the Stamp Act (I of 1879), that a 
particular instrument is chargeable with duty and 
is not duly stamped is not final and conclusive. 
If his decision under that clause is not obeyed, and 
the duty and penalty are not paid, any Civil Court 
before which the document may come has the duty 
cast upon it under s. 33 of examining it and of 
determining for itself whether it is duly stamped 
or not, and, if. not, of taking the steps laid down m 
ss. 33, 34, and 35, that decision being subject to 


revision under s. 50. Hartbai v. Krisenarva 
Gopal . . . I. Xj. R. 22 Bom. 832 

1. — — s, 39 — Deed of release — Endorse - 

ment on conveyance — Payment of deficient duty . 
A deed of release was endorsed on a deed of con- 
veyance for R100. The conveyance bore an im- 
pressed stamp for one rupee, but the endorsement 
was unstamped. Held , that the conveyance was 
valid, and that the release could be validated on 
payment of the deficient stamp duty and the penalty 
under s. 39 of the Stamp Act. Reference under 
Stamp Act, s. 46 . I. Xi. R. 11 Mad. 40 


2 . 


Lost document 


which is unstamped — Payment of penalty — Second 
dary evidence of lost document . In the case of a lost 
document no penalty can be levied and secondary 
evidence admitted, for s. 39 of the Stamp Act pre- 
supposes that the document on which a penalty 
can be paid is forthcoming. Kopasan v. Shamu , 
I. L. B. 7 Mad. 440 , followed. Ranga Rad v. 
Bhavayammi . . I. X. R. 17 Mad. 473 

s. 41 — Fresh suit— Costs — Civil Pro- 


cedure Code, 1882, $$. 13, 43. The plaintiff in a 
suit upon a certain instrument not duly stamped 
was compelled to pay the amount of duty and 
penalty. The defendant was the person bound 
to bear the expense of providing the proper stamp 
for such instrument. The plaintiff, with reference 
to s. 41 of the Stamp Act, 1879, sued the defendant 
to recover such amount. Held , that such amount 
could not be regarded as part of the costs in the suit 
in which it was paid, and a separate suit to recover 
it was maintainable. Ishar Das v. Masud Khan 

I.X. R. 6 All. 70 


s. 48 — Power of 


to High 


Court. A bail-bond was executed to a District 
Munsif, who expressed no doubt as to the amount of 
duty to be paid and made no application to have 
the case referred. The District Judge referred the 
case to the High Court. Held, that the District 
Judge was not authorized to make the reference. 
Reference under Stamp Act, s. 49 

I. X. R. 11 Mad. 38 

P s. 50 — -Power of Appellate Court 

as to insufficiently -stamped documents admitted in 
lower Court. Where a document has been admitted 
in evidence as duly stamped, such admission can 
only be called in question by the Appellate Court 
under s. 50 of the Stamp Act. Reference under 
Stamp Act, 1879 . X X. R. 8 Mad. 564 

2. _ — — and s. 3, el. (I)—- -Unstamped 
document admitted by original Court on payment 
of duty and penalty— Power of Appellate Court][to 
review such admission . Where the Court of first 
instance has, on payment of the prescribed duty 
and penalty, admitted an unstamped document 
as evidence, under s. 3, proviso 1, of Act I of 1879, 
a superior Court sitting in appeal has no jurisdiction 
to review the lower Court's proceedings in so far 
as they concern such admission, except in the case 
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STAMP ACT (I OP 1S79) — contd. 

: s. 50 — condd. 

provided for by s. 50 of that Act. Ptjnchanund 
Pass' Chowdhry v. Taramoni Chqwdhrain 

I. h, B. 12 Calc. 04 

3. Collector, power 

of — Reference to High Court-— -Decision of Provincial 
Small Cause Court admitting insufficiently stamped 
document in evidence. Semite : A Collector is en- 
titled under s. 50 of the Stamp Act to refer to the 
High Court the decision of a Provincial Small 
Cause Court admitting in evidence an insufficiently 
stamped instrument on payment of duty and a 
penalty. Reference wder Stamp Act, s. 50 
I. D. R. 15 Mad. 259 

1. S. 51 — Application for allowance 

for spoiled stamps — Power of Collector as to in- 
quiry — Transfer of duty to Deputy Collector — Charge 
of false evidence— Penal Code, ss. 181, 193 . S. 51, 
Oh. VI of Act I of 1879, enacts that, “ subject 
to such rules as may be made by the Governor 
General in Council as to the evidence which the 
Collector may require, allowance shall be made 
by the Collector for impressed stamps spoiled in the 
cases hereinafter mentioned, etc.” According to a 
rule made with reference to that section, “ the Col- 
lector may require every person claiming a refund 
under Ch. VI of the said Act, or his duly author- 
ized agent, to make an oral deposition on oath, 
etc.” Held, therefore, that the Collector himself is 
the officer, and no other, to whom power is given by 
law to make inquiries into applications for allow- 
ances for spoiled stamps, to take evidence on oath 
in reference thereto, and to grant or refuse such 
applications, and he cannot delegate his authority 
in the matter. Held, also, where a person had 
applied for a refund under Ch. VI of Act I 
of 1879, and the Collector made over the application 
for enquiry to a Deputy Collector, that the Deputy 
Collector was not entitled to put the witnesses 
produced by the applicant on thoir oaths, and con- 
sequently, in reference to the statements of such 
witnesses, no charge under s. 181 or s. 193 of the 
Penal Code was sustainable. Empress v. Niaz 
Ali .... I. L. R. 5 All. 17 

2. Mortgage-deed 

stamped, hut not sued. A mortgage-deed, which 
provided for the transfer of possession of the mort- 
gaged premises, was executed to secure the repay- 
ment of money to be advanced for the discharge of 
certain debts owing by the executants. The 
instrument was stamped, but not registered; 
and on its appearing that the amount of the debts 
in question exceeded the sum named the intended 
mortgagee refused to carry out the transaction, 
and the executants executed a deed of conditional 
sale of the same premises in favour of another. 
Held, that the stamp duty paid on the mortgage 
could be refunded under Stamp Act (I of 1879), 
s. 5 { d ) (6). Reference under Stamp Act. s. 46 

X Xi. R, 16 Mad. 459 

3. — * Allowance for 

spoiled stamps— Mistake made when using stumped 


STAMP ACT (I OP 1879) — contd. 

s. 51 — concld. 

paper. S. 51 (a) of the Stamp Act, which permits 
an allowance being made for spoiled stamps, ap- 
plies only to cases of accidental spoiling of the 
paper of which the stamp is made, and does not 
cover cases of the use of the paper in an ordinary 
way, in which a mistake has been made. Nara- 
simha Charyulu v. Appa Ratj 

I. li. R. 18 Mad. 122 

4. — Spoiled stamp — 

Accidental injury to stamp. The purchaser at a 
Court-sale presented a stamped paper for the 
engrossment of the sale-certificate. The stamp 
was inadvertently punched by some officer of the 
Court, but the paper was used as intended and deli- 
ver* d to the purchaser. Subsequently a Deputy 
Collector, treating the certificate as unstamped, 
levied the stamp duty together with a penalty. 
Held, that the document was duly stamped, and 
that the amount levied should be refunded. Re- 
ference under Stamp Act, s. 46 

I. D. R. 18 Mad. 235 

5. and ss. 3, 31 — Allowance for 

spoiled stamps. Allowance for spolied stamps 
may be made under s. 51 of the Stamp Act when a . 
stamped instrument has been endorsed by the Col- 
lector under s. 31. Reference under Stamp 
Act, s. 46 . . I. I*. R. 11 Mad. 37 


— s. 81. 

See Abatement 


. I. Xi. R. 8 AIL 18 


1. _ — s. 81 and ss. 3 (10) and 57 — 

Rules of Governor-General , 3rd March 1882 , 5 (e) 
— Construction — Stamped paper — Writing on re- 
verse side, effect of. In exercise of the power 
conferred by ss. 9, 15, 17, 32, 51, and 56 of the Stamp 
Act, 1879, the Governor-General in Council made 
and published by a notification, dated the 3rd March 
1882, certain rules, and, inter alia, rule 5 (e) which 
was as follows : £t When a single sheet used under 
this rale is found insufficient to admit of the entire 
instrument being written on the side of the paper 
which bears the stamp, so much plain paper may 
be subjoined thereto as may be necessary for the 
complete writing of such instrument, provided that 
in every such case the side of the sheet which 
bears the stamp must be covered by a substantial 
part of the instrument before any part of the 
latter can be written on the plain paper joined 
to such sheet. Provided, further, that the part of 
the instrument written on the plain paper must be 
attested by the signatures or marks of all the per- 
sons executing the document and the witnesses to 
the same.” Held , that this rule was an enabling 
rule, and did not make it obligatory on parties not to 
write on the reverse side of an impressed stamp 
paper, so as to make it an offence under s. 61 if 
they did so write. Reference under Stamp 
Act, 1879 . . . I. D, R> 7 Mad. 176 

. 2. — — * — — Promissory note 

— Insufficient stamp — •“ Accepting P The term “ ac- 
cepting ” used in s. 61 of the Stamp Act, 1879, 
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does not mean “ receiving,” Ibnt “ executing as 
acceptor.” To receive a promissory note not duly 
stamped and put it in suit does not constitute an 
offence under s. 61 of the Stamp Act, 1879. Queen 
v. Gulam Hussain . . X X. R. 7 Mad. 71 

8 . — and s. 04 — Receipt — Acknow- 

ledgment by Utter. Where the receipt of money 
exceeding R 20 , in satisfaction of a debt, is ac- 
knowledged by letter without a receipt stamp 
being affixed, the writer is liable to punishment 
under s. 61 of the Stamp Act, 1879. Reference 
under Stamp Act, 1879 . X X. R. 8 Mad. 11 

4. Person receiving 

an under-stamped promissory note — Person execut- 
ing note. Under s. 61 of Act I of 1879, the “ person 
accepting” a promissory note not duly stamped 
is the person who executes such note as acceptor, 
not a person who merely receives the note. The 
mere receiver of an unstamped or insufficiently- 
stamped promissory note is not as such liable to 
any penalty under this section either as principal or 
abettor. Queen v. Gulam Husain , I. L. R. 7 Mad. 
71 ; Queen v. Nadi Ghand Poddar, 24 W. R. Or. 
1 ; Empress v. J anki , 1. L. R. 7 Rom. 82 ; and 
Empress v. Gopal Das , All. Weekly Notes {1883) 
145 , referred to. Queen-Empress v. Nihal Chand 

I. X. R. 20 All. 440 

5. Memorandum of 

payment — Document containing no acknowledgment 
of payment not a receipt — Stamp Act {I of 1879), s. 
3 (17). A made a payment of R22 to R. At A’s 
request, G made a memorandum in writing to the 
following effect : 44 B has received R 22 ,” but affixed 
no stamp to it. He was charged and convicted, 
under s. 61 of the Indian Stamp Act (I of 1879), 
for not affixing a receipt stamp to the memorandum. 
Held (reversing the conviction), that the memoran- 
dum was not a receipt. To constitute a receipt 
within the meaning of s. 3 (17) of the Stamp Act, 

' there must be an acknowledgment, either express 
or implied, of the receipt, and not a mere statement 
that money was received. In re Jamnadas 
Harinaran . . * X X. R. 28 Bom. 54 

6 . — — and ss. 37 and 40 — Offence 

against stamp law — Sanction to prosecute — Intention 
to defraud. A Collector is not bound to hold a 
formal enquiry, or to record proceeding, before 
directing a prosecution under s. 40 of the Stamp 
Act, 1879, for an offence against the stamp law. 
The law does not require intention to be proved 
as part of such offence. Queen-Empress v. 
Palani ; . . XX. R. 7 Mad. 537 

7. and ss. 37, 40 and 69 — 

Offence under Stamp Act — Execution of unstamped 
document— Sanction by Collector to prosecute — 
Procedure— Abetment, A executed to R on plain 
paper an instrument which should have been exe- 
cuted on a paper bearing a 4-anna stamp. B filed 
a suit against A in the Civil Court and produced 
the instrument in evidence. The Civil Court called 
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upon B to pay the duty and penalty, and on B’s 
refusal to pay, impounded the instrument and sent 
it to the Collector. The Collector, concurring with 
the opinion of the Civil Court, sanctioned the pro- 
secution in the Criminal Court of both A and R, 
but without requiring the payment of the duty and 
penalty. The prosecution resulted in the convic- 
tion of A under s. 61 of the Stamp Act (I of 1879) 
and of B of abetment of A y s offence. Held, that the 
convictions were illegal, inasmuch as the Collector 
failed to allow an opportunity of paying the duty 
and penalty. Held , further, that mere receipt of an 
unstamped instrument did not constitute the 
offence of abetment of the execution of such an 
instrument. Empress v. Janki 

I. X. R. 7 Bom. 82 

8 . - — - — 7 — - Offence under 

Stamp Act — Omission of Treasury Officer to give 
certificate required by rule 5 (b) of the rules made by 
the Governor -General in Council under Notification 
No. 1288 of 3rd March 1882. The non-compliance 
by the Treasury Officer or the stamp vendor with 
the direction to give the certificate required by 
rule 5 (b) of the rules dated 3rd March 1882 issued 
by the Governor-General in Council under ss. 9, 
15, 17, 32, 51, and 56 of the Stamp Act is not an 
act for which the person purchasing the stamp 
from him can be punished, by the invalidation of 
the stamp innocently bought by him or under s. 61 
of the Stamp Act. Queen-Empress v. Traila- 
kya Nath Baral . . I. X. R. 18 Calc. 89 

9. — — - and Seh. II, Arts. 52 and 58 

— Acknowledgment of receipt of cheque by letter 
not stamped. M acknowledged receipt of a cheque 
for R100 by letter. The letter was not stamped. 
Held, that M was properly convicted under s. 61 
of the Stamp Act, 1879. Queen-Empress v. 
Muttirulandi . . X X. R. 11 Mad. 329 

10. — y and ss. 64 and 58— 

“ Signing otherwise than as a witness , eic.fi mean- 
ing of — Liability of agent authorized to sign on 
behalf of principal - — Granting of unstamped receipt 
— Refusal to grant stamped receipt by firm — Liability 
of members of such firm — “ Person fi meaning of— 
Proof of demand of receipt. The expression ,u sign- 
ing otherwise than as a witness, etc.,” as used in s. 
61 of the Stamp Act, means the writing of a per- 
son’s name by himself or by bis authority, with 
the intent of authenticating a document as being 
that of the person whose name is so written. An 
ordinary agent authorized to sign on behalf of his 
principal would fall within the description, and 
consequently within the purview of the section. 
Where, therefore, a person signed a firm’s name to 
certain letters under the B authority of the firm, the 
circumstance that the body of the letters *were 
written at the dictation of the manager of the firm 
was held not to be sufficient to distinguish his 
case from that of any other agent. The term 
4 ‘person” in ss. 61 and 64 of the Stamp Act in- 
cludes the members of a trading partnership. So 
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written to petitioner in which the writer recom- 
mended him to advance sums of money to the 
bearers of the letters and bound himself to repay 
those sums, if lent, in case of default on the part of 
the borrowers. The loans were made by petitioner, 
who kept the letters. A prosecution, having been 
subsequently commenced against petitioner under 
s. 67 of the Stamp Act, 1879, for defrauding Gov- 
ernment of stamp revenue by an illegal device, and 
he having been convicted on the ground that when 
the loans were granted the documents became 
letters of guarantee and as such liable to stamp 


STAMP ACT (I OF 1879) — contd * 
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where certain persons, members of a firm carrying 
on business in Calcutta as general dealers (which 
firm had acknowledged the receipt of certain sums 
of money from one L and had refused to grant him 
a stamped receipt), were charged under s. 61 of 
the Stamp Act with having granted an unstamped 
receipt, and under s. 64 of that Act with having 
refused to grant a duly stamped receipt, it was 
held that their liability depended on whether they 
were in contemplation of law the persons who 
signed the letters of acknowledgment or refusal 
to give the receipt, and not on whether they were 
present at the writing of the letters, or knew of 
the writing of them, provided that it was established 
by evidence that a requisition for a receipt had been 
made under s. 58 of that Act. Queen-Empress 
v. Khetter Mohun Chowdhry 

I. Xi. B. 27 Calc. 324 
4 C. W. 3ST. 440 

s. 03 and ss. 37 (b), 40, 61 — Prose- 
cution for attempt to defraud Government by under- 
stating the value of property in a partition-deed. 
A District Judge impounded a partition-deed 
produced before him and forwarded it to the Col- 
lector under s. 35 of the Stamp Act, 1879, being of 
opinion that the executant of the deed had com- 
mitted an offence under s. 63. The Collector 


stamped, could not be said to be “ an act, contri- 
vance, or device not specially provided for by this 
Act or any other law for the time being in force 
and that punishment for the act of the executant 
of such a document if it were punishable at all, was 
provided for under s. 61 of the Stamp Act, 1879, 
and it could not therefore be dealt with under 
s. 67. Also that the act of a person receiving an 
unstamped document might amount to abetment 
of an offence, having regard to s. of the 
Stamp Act, 1879, and to the definition of an 
<e offence ” is s. 40 of the Penal Code, and, if so, 
would be an act provided for by “ any other law 
for the time being in force,” and so not within the 
terms of s. 67 of the Stamp Act, 1879. Queen- 
Empress V. S OM A SUND ARAM. CHETTI 

I. Ii. B. 23 Mad. 155 

s. 68 — Court-fee stamps — Sale by un- 
licensed person — Stamp Act (XVIII of 1869), s. 48 
—Court Fees Act ( VII of 1870 ), s . 34. The 
sale of Court-fee stamps without a license was not 
an offence under the Stamp Act (XVIII of 1869), 
but is now specially made so by s. 68 of Act I of 
1879, Empress oe India v. Jallu 

1. 1* B. 4 All. 216 

s. 69. 

See Collector . I. 1*. B. 2 All. 806 


wrong. Empress v. Dwarkanath Chowdhry , I. L. 
R. 2 Calc. 399 ; Empress v. Soddanund Mahanty , 
1. L. R. 8 Calc. 239 ; Empress v. Janlci , 1. L. R. 
7 Bom. 82 , considered. Queen-Empress v. 
V enkatra Y xiDU . . I. Xj. B. 12 Mad. 231 

— s. 64 and s. 69 — Refusal to give 

receipt — Sanction of Collector necessary before 
prosecution — Jurisdiction , want of. Prosecution 
for an offence committed in contravention of s. 64 
of the Stamp Act (I of 1869) cannot be instituted 
unless with the previous sanction of the Collector 
under s. 69 of the same Act. Queen-Empress 
v. Jethmal . . . I. X*. B. 9 Bom. 27 

X. b. 67 — Document executed with 

intent to defraud revenue. The second clause of 
s. 67 of the Stamp Act, 1879, is not controlled by 
the first clause of the section, which refers only to 
bills of exchange and promissory notes, but applies 
to all cases in which a document is executed with 
intent to defraud the Government of stamp duty. 
Reference under Stamp Act, 1879 

- X. I*. B. 9 Mad. 138 

2. and s. 61 — Defrauding Govern- 

ment of stamp revenue by a contrivance or 
device not otherwise specially provided for — 
Receipt of unstamped document — Abetment of an 
offence under s. 61 of Stamp Act, 1879 — Penal 
Code (Act XLV of 1860), s. 40 , Two letters were 
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in each case upon the form and intention of the 
entry. Binja Ram v. Rajmohuk Roy 

1. 1*. R. 8 Calc. 282 

2. — — Stamp duty — 

Hath-chitta — Evidence — Acknowledgment. _ An ac- 
count in a hath-chitta, showing advances'^ money 
made to, and part-payment made by, the defendant 
the whole amount being in the handwriting and 
signed by the defendant, is admissible in evidence 
without being stamped. Brojender Coomar v. 
Bromomoye Chowdhrani, I. L. B. 4 Calc. 885 , 
followed. Brojo Go bind Shaha v. Goltjok 
Chunder Shaha . . I. Ii. R. 9 Calc. 127 

3. Acknowledgment 

— Promise in writing — Contract — Contract Act (IX 
of 1872), s. 25, cl. 3, and s. 62, ill. (a). A Jchata , or 
account stated bearing a stamp of one anna, but 
containing no promise in writing, held to be a mere 
acknowledgment sufficiently stamped, and not a 
contract within the meaning of s. 25, cl. 3, of Act 
IX of 1872. Chowksi Himtjtlal v. Chowksi 

* AcHRUTLAii . . I. Xj. R. 8 Bom. 194 

4. Acknowledgment 

— Balance-sheet — Nikash. A nikash or balance- 
sheet made out and signed by a gomashta of a 
business showing a balance due by him to the owner 
of the business is not an acknowledgment of a 
debt within the meaning of Art. !, Sch. I of the 
Stamp Act, and is admissible in evidence without 
being stamped. Brojo Gobind Shaha v. Goluck 
Chunder Shaha , I. L. B. 9 Calc. 127 , followed. 
Nund Kumar Shaha v. Shurnomqye Dasi 

I. X>. R. 15 Calc. 162 

5. Acknowledgment 

of debt — Limitation Act (XV of 1877), s. 19 — Inten- 
tion. The question whether or not an allusion to a 
debt contained in a letter from a debtor to his cre- 
ditor amounts to an acknowledgment of the debt 
within the meaning of Art. 1, Sch. I of the Stamp 
Act, 1879, is a question in each case of the intention 
of the writer. Bence, where such a letter, written 
ante litem motam, before limitation in respect of the 
debt had expired, and at a time when other evidence 
of the debt was subsisting, was tendered in evidence 
as an acknowledgment of the debt for the purpose of 
saving limitation under the provisions of s. 19 of 
the Limitation Act, 1877: — Held, that the said letter 
was not inadmissible in evidence by reason of its 
not having been stamped. Rishamrar Nath v. 
Nand Kishore . . 1. 1*. R. 15 All. 56 

6. — — and Art. 5 — Acknowledgment 

— Admissibility in evidence. The defendant, in 
two letters to the plaintiff in respect of 
certain contracts to sell Government securities, 
acknowledged his inability to give delivery and 
after calculating the amount of the differences 
between the contract prices and the market prices 
on the dates of delivery, stated that the amount 
in respect of the first contract “ is due to you, and 
payable on the 16th July,” and that the amount 
in respect of the other contract was R515, “the 
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whole amount of which will be paid up in full on 
the 3rd and 4th August.” Both letters were 
stamped with a one-anna stamp. Held, that they 
were insufficiently stamped and inadmissible in 
evidence. Manick Chund v. Jomoona Doss 

7 C. Li. R. 88 

s. c. Manick Chund v. Jomoona Doss 

I. Ii. R. 8 Calc. 645 

7. — Limitation Act 

(XV of 1877), s . 19, Exp. i, Sch. II, Art. 56— Ac- 
knowledgment of debt, unstamped — Tankha — Stamp 
duty — Evidence of debt. The mere fact of a docu- 
ment being an acknowledgment of a debt, within 
the meaning of s. 19 of the Limitation Act, would 
not make it liable to a stamp duty under Sch. I, 
Art. 1, of Act I of 1879. There are other conditions 
required to be fulfilled, one of which being that it 
should be intended to supply evidence of a 
debt. Binja Bam v. Bajmohun Boy, I. L. B. 
8 Calc. 282; Bishambar Nath v. Nand Kishore , 
1. L. B. 15 All. 56 ; and Mulji Lala v. Lingn 
Makaji, I. L. B. 21 Bom. 201, referred to. 
Ambica Dat Vyas v. Nityanund Singh (1903) 
I. Is. R. SO Calc. 687 

1, Sch. I, Art. 4 — Agreement to 

lease — Correspondence containing agreement to 
lease — Complete agreement Certain correspondence 
passed between the plaintiff and defendant relating 
to the lease of a flat in premises in occupation of the 
plaintiff, which admittedly contained an agree- 
ment for a lease for one year, with an option of 
renewal for another year. The terms in which the 
option was given were as follows : The defendant 
in one letter wrote : a So I expect you will give me 
the option of renewal for another year, respectively 
five months on the same terms.” To which the 
plaintiff replied : 44 You may have the option of 
retaining it (the flat) for another year on the same 
terms, but not for a shorter period.” In pursuance 
of an arrangement, the defendant had a draft lease 
prepared embodying the terms agreed on, which 
he sent to the plaintiff for approval, and which was 
in due course returned by him “ approved.” The 
defendant then had the lease engrossed and properly 
stamped, but the plaintiff eventually refused to 
execute it, and it w r as never signed by the defendant. 
The option of renewal was given in the unexecuted 
lease in the following terms : 46 Also with option to 
renew for another twelve months certain.” The 
defendant having entered into possession and dis- 
putes having arisen, the plaintiff gave him notice 
to quit, and sued to eject Him, alleging that at 
the most he was a mere monthly tenant. The 
defendant pleaded that under the lease he was 
entitled to hold for a year. The year expired 
before the suit came on to he heard, and the defend- 
ant, not having exercised the option to renew, 
vacated the premises. At the hearing the defend- 
ant, in support of his case, tendered the corre- 
spondence and the stamped unexecuted lease. It 
was objected that the correspondence was inad- 
missible in evidence because it was unstamped^ 
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company, its agents, and servants, harmless and in- 
demnified in respect of all claims to the said goods 
is not an “ indemnity bond ” falling under Art. 28, 
Sch. I of the Stamp Act (I of 1879), but is an 
agreement falling under cl. (c), Art. 5, Sch. I of that 
Act, and consequently chargeable only with a 
stamp duty of 8 annas. Anonymous 

1. 1*. B. 5 Bom. 478 

5. ______ — Document — Agree- 

ment to 'pay. A document was executed in these 
terms : “ This document, a hand-note, is executed 
by me for the purpose of purchasing a ghor. I take 
from you R7. I will pay interest on the sum at a 
half-anna per rupee per mensem. Having received 
the R7 in cash, this hand-note is executed.” Held, 
that the document was not a promissory note, nor a 
bond, but was an agreement to pay and as such was 
chargeable with duty under cl. 5, Sch. I of the Stamp 
Act. Ferrier v. Bam Kulpa Ghose, 23 W. M . 403, 
referred to. Murabi Mohun Roy v. Khetteb 
Nath Mullick . . 1. 1*. B. 15 Calc. 150 

6. and Art. 44 (a)— Agreement — 
Mortgage. In a contract for work to be per- 
formed entered into by a contractor with 
the Executive Engineer of a district, it was 
stipulated that payments should be made from time 
to time to the contractor as the work progressed, 
and that the Engineer might retain 10 per cent, on 
the value of the work done to cover compensation 
for default on the part of the contractor and as 
security for the proper performance of the contract. 
Held, that this contract was chargeable with stamp 
duty as an agreement under Art. 5 (e) and not as a 
mortgage under Art. 44 (a) of Sch. I of the Stamp 
Act, 1879. Refeeence under Stamp Act, 1879. 

I. L. B. 7 Mad. 209 

7. - — . — — — — and Art. 44— Mortgage—- ■ 
“ Agreement not otherwise provided for.” A license 
issued to an arrack renter expressly required 
as one of its conditions that the licensee should 
deposit a sum equal to three months 5 rental as a 
security for the due performance of the contract. 
The licensee executed a muchalka, stating that he 
agreed to all the terms and conditions mentioned in 
the license. Held, that the muchalka ought to be 
stamped with an eight-anna stamp. Reference 
under Stamp Act s. ifi . I. X». B. 15 Mad, 184 

8. — and Seh. II, Art. 2 (a)— 

Agreement to rent pasture ground-— General Clauses 
Act (1 of 1868), s . 2 — Growing grass — Lease — Immo- 
veable property. By a rent-note, dated the . 28th 
July 1885, the executant B agreed to take for 
five months from the exeeutee II a certain pasture 


the stamped unexecuted lease must be treated 
as part of the correspondence, and as it was 
properly stamped, no further stamp was necessary. 
Held, that, as the correspondence contained a 
complete agreement independently of the draft 
and engrossed lease, the latter could not be treated 
as part of the correspondence, and that consequently 
the correspondence must be stamped and the 
penalty paid before it could be admitted in evi- 
dence. Boyd v . Kreig . I. L. B. 17 Calc. 548 

2. _ “ Agreement to 

lease ” An agreement by a zamindar to execute 
a formal deed of lease of his zamindari which is 
under attachment after obtaining a certificate 
from the Court under s. 305 of the Civil Procedure 
Code is an “ agreement to lease 55 under Art. 4, 
Seh. I of the Stamp Act. Reference under 
Stamp Act, s. 45 . I. L. B. 17 Mad. 280 

1, Seh. I, Art. 5 — Agreement or 

memorandum of agreement relating to the sale of 
shares— Agreement by correspondence. Correspond- 
ence having passed between the plaintiff and 
defendant relating to the sale of shares in a certain 
company by the plaintiff to the defendant, and the 
sale not having been carried out, the plaintiff in a 
suit for damages against the defendant sought to 
prove an agreement for sale from the letters, none 
of which were stamped. Held , that the letters, 
though unstamped, were admissible as evidence 
of an agreement, since they did not constitute an 
agreement or a memorandum of agreement. 
Rainier v . Gould . I. B. B. 18 Mad. 255 

2. — — — — — Agreement — Docu- 

ment acknowledging receipt of money for future sale 
of shares of a company and promising to execute a 
pukka document of sale . A document whereby 
the party executing it purported to sell his right 
title, and interest in certain receipts for shares, 
and to execute in future a pukka document of 
sale thereof, and acknowledged the receipt of 
R 10,000, held to be an agreement, and, as such 
liable to stamp duty of eight annas under Soli. I, 
Art. 5, of the Stamp Act (1 of 1879), the property in 
the receipt not being intended to pass forthwith. 
Heptula Sheikh Adam & Co. v. Esafali Ab- 
DULALX I. JL. B. 14 Bom. 316 

submitting 

to arbitration. Letters written by parties authoriz- 
ing arbitrators to arbitrate between them do not 
require to he stamped, as forming an “ agreement 55 
within the meaning of Art. 5, Sch. I of the Stamp 
Act. • Gang abam Kushaba Rangole v . Narayan 
Rabajt Rangole . I* X*. B. 19 Bom, 82 , 

4. — , and Art, 2 B— Indemnity note 

given to railway company by consignee — Agreement , 
An indemnity note, passed to a railway com- 
pany by a consignee and his surety in respect 
of goods delivered to the consignee, and for 
which he is unable to produce the railway receipt— 
hj which note they undertake to hold the railway 


ground attached to the military cantonment at 
Poona- The note recited that B was to graze 
thirteen she-buffaloes, at Rl-10 per head, on the 
pasture ground, ‘"for a consideration of R 21-2-0 to 
be paid to B by two instalment in default of 
payment of one instalment, the whole amount wag 
to become payable at once. It further recited that, 
in- case the debt remained unpaid beyond the fixed 
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Sch. I, Arfc. 5 — concld. 


period, B was to pay on the amount interest at the 
rate of 2 per cent, per month. The Collector^ of 
Poona was of opinion that the rent note in question 
was a lease and sufficiently stamped with four annas. 
The Inspector-General of Registration held the 
document to be an agreement falling under Art. 5, 
cl. (c), Sch. I of 'the Stamp Act, and chargeable with 
a stamp duty of eight annas. On reference by the 
Commissioner to the High Court : Held, 'per 
Birdwqod and Parsons, J J . (Nanabhai Haridas, 
J., dissenting), that the rent-note in question was an 
agreement, and as such chargeable with a stamp 
duty of eight annas under cl. (c) of Art. 5, Sch. I of 
the Stamp Act (I of 1879). Held , per Nanabhai 
Haridas, J., that the instrument was a lease and 
sufficiently stamped with four annas, growing grass 
being immoveable property within the definition 
of s. 2 of the General Clauses Act (I of 1868). 
Should, however, growing grass be not regarded 
as immoveable property, the instrument was an 
agreement for, or relating to, the sale of goods, the 
price being fixed with reference to the quantity to 
be consumed by the cattle and, as such, was ex- 
empt from stamp duty under Sch. II, Art. (a), of 
the Stamp Act tin re Hormasji Irani 

x 'll. Xi. B.pL3 Bom. 87 

9. and Soli. *II 9 Art. 2 — 


-Interest in land — Agreement to sell standing 
trees . A document hearing a stamp of one rupee 
stated, inter alia , “ I have sold to you the standing 
trees offthe^two villages' for R 1,601 on condition 
thalfthose young trees whose trunks do not exceed 
2 feet in circumference shouldhiot be cut by you, 
and that I will give you written information to cut 
the trees of the said villages when you shall have to 
cut the trees and remove them within two years, 
etc.” Held, that the document was sufficiently 
stamped. Vohra Mahamadali v. Ramchandra 
I. X,. B. 22 Bom.E785 

. Sell. I, Art. 8 — Articles of Asso- 
ciation — Special resolution — Resolution * super- 
seding Articles of Association — Companies Act 
(VI of 1882), ss. 76, 79 . A company limited by 
shares and already possessing Articles of Association, 
proceeded to pass a special resolution in virtue of 
which a document was drawn up entitled “ Articles 
of Association” in supersession of the Articles 
theretofore in force. The record of this special reso- 
lution washmder the provisions of s. 79 of the Indian 
Companies Act, 1882, sent to the Registrar of Joint 
Stock Companies to be recorded by him. The docu- 
ment was impounded by the Registrar on the ground 
that it required to be stamped as Articles of Associa- 
tion, and was not so stamped. Hereafter a re- 
ference was made by the Board of Revenue to the 
High Court under the provisions of s. 46 of the 
Indian Stamp Act, 1879, as to whether the docu- 
ment in question required to be stamped. Held, 
that the Indian Companies Act did not contemplate 
any such thing as new Articles of Association, and 
that the document in question was nothing more 


STAMP ACT <1 OP 1879) — contd. 
Seh. I, Art. 8 — concld. 


than the record of a special resolution, and as such 
did not require to be stamped. In the matter of 
the New Egerton Woollen Mills 

I. Ii. B. 22 All. X’jSl 

1. Seh. I, Art. 11 — Bill of exchange 

otherwise than on demand — Impressed stamp. A 
bill of exchange for R500 payable otherwise than on 
demand must, under Art. 11 of Sch. I of the Act, be 
stamped with an impressed stamp of the value of 
six annas. Radhakant Shaha v. Arhoychurn 
Hitter . . . . I. Xi. B. 8 Calc. 721 

s.c. Radhakant Shtjba v . Abhoy Churn 
Hitter . . . . . 11 C. Xt. B. 310 


2 . 


and Art. 19 — Cheque — Bill 


of exchange — Admissibility in evidence — Post-dated 
cheque — Stamp Act , 1879, s. 67 — Penalty. In deter- 
mining whether a document is sufficiently 
stamped for the purpose of deciding upon its ad- 
missibility in evidence, the document itself as it 
stands, and not any collateral circumstances which 
may be shown in evidence, must be looked at. 
Bull v. O’Sullivan , L. R. 6 Q. B. 209 ; Catty v. 
Fry, L. R. 2 Ex. D. 266 ; and Chundra Kant 
MooJccrjee v. Kartik Charan Chaile, 6 B. L. R. 103, 
referred to. Where a cheque bearing a stamp of' 
one anna was dated the 25th September, and the 
evidence showed it to have been actually drawn 
on the 8th September, and therefore to have been 
post-dated, it was contended that the cheque was 
really a bill of exchange payable 17 days after 
date, and therefore inadmissible in evidence as being 
insufficiently stamped. Held , in a suit to recover 
j the amount of the cheque on its being dishonoured, 
that it was admissible in evid ence. Ramen Chetty 

v. Mahomed Ghouse . I. Xi. B. 16 Calc. 432- 
Sch.. I, Art. 13— Security -bond for - 


costs of appeal — Court Fees Act ( VII of 1870), 
Sch. II, Art. 6. Held , by the Tull Bench, that where 
a bond is given under the orders of a Court as 
security by one party for the costs of another, it 
is subject to tw r o duties — (a) an ad valorem stamp, 
under the Stamp Act, Art. 13, Sch. I; (6) a Court- 
fee of eight annas under the Court Fees Act, Art. 6», 
Sch. II. Kulwanta v. Mahabir Prasad 

I. Ii. B. 10 All, 16 

1. - Seh. I, Art. 16 — Certificate of 

sale . The stamp duty payable on a certificate of 
sale is governed not by s. 24, but by Sch. I, Art. 16, 
of the Stamp Act, 1879. Reference from Dis- 
trict Judge under s. 49 of Stamp Act 

I. Ii. B. 5 Mad. 18 


2 . 


Certificate of sale 


-Purchase of equity of redemption — Duty. Where- 
the equity of redemption of an estate is sold in exe- 
cution of a decree, the stamp duty leviable upon the 
■ certificate of sale must he calculated upon the- 
l amount of the purchase-money only. Reference 
: under Stamp Act, 1879 . I. Xj. B. 7 Mad. 421, ■ 

3. Certificate of sale 

— Practice — Ad valorem stamp duty — Sale, subject'. 
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Sell. I, Art. 22 — contd. 

(Act XIV of 1882), the attestation of which copy by 
the Court or its officer being not made on the applica- 
tion of the owner of the copy, but solely in ' conse- 
quence of the express direction of the Code, with 
a view to its being filed for the purpose of identify- 
ing the book entry when produced at the hearing. 
Krishnaji Sadashiv Ranade v. Dttlaba 

1. 1*. R. 15 Bom. 887 

2. — — Copy of order of 

Municipal Board certified by the Secretary — Public 
officer—Bvidence Act {I of 1S72). ss. 74 , 76, and 78, 
Held, that a copy of an order passed by a Munici- 
pal Board on a petition presented to it, and certi- 
fied as a true copy by the Secretary to the Board, 
■came within Art. 22 of the first Schedule to the 
Indian Stamp Act, 1879, and required to be stamp- 
ed. The Secretary of a Municipal Board is a “ public 
officer ” within the meaning of Art. 22 of the first 
Schedule to the Stamp Act, 1879, for the purposes 
indicated therein. Reference tjnder Stamp 
Act, s. 46 . . .1. Xj. R. 19 All. 293 

Sell. I, Art. 25, and Art. 5— De- 
claration of trust — Agreement. An agreement was 
made between certain persons to transfer the future 
surplus profits of their respective trades to a trustee, 
in order that the trustee should hold the fund so to 
be created on certain trusts declared in the agree- 
ment. Held, that the agreement was liable to 
stamp duty as a declaration of trust under the 
Indian Stamp Act, 1879, Sch. I Art. 25, and as an 
agreement under art. 5 (c). Reference under 
Stamp Act, s. 46. . . I. Xj. R. 11 Mad. 216 

Seh. I, Art. 29 — Instrument evi- 
dencing an agreement to secure repayment of loan exe- 
cuted at time of loan — Assignment by way of mort- 
gage of valuable security to secure pre-existing debt . 
Art. 29 of Sch. I of the Stamp Act (I of 1879) 
applies to an instrument evidencing an agreement to 
secure the repayment of a loan, executed at the time 
the loan is made, and not to the case of an assign- 
ment by way of mortgage of a valuable security to 
secure a pre-existing debt. It contemplates an 
instrument contemporaneous with the advance and 
with the loan. Queen-Empress v. Debendra 
Krishna Mitter . I. Xj. R. 27 Calc. 587 

4 C. W. 3ST. 524 

1. Seh. I, Art. 38 — Instrument of 

gift — Endorsement at foot of document. On the 3rd 
of April 1878, on which date the Stamp Act (XVIII j 
of 1869) was in force, A passed to B a document I 
on plain paper granting B an annuity charged on 
the revenues of a village. On the 24th of April 
1879, the Stamp Act (I of 1879) being then in force, 

A adopted C as her son, and C three days after- 
wards made the following endorsement upon the do- 
cument: “I consent to act according to this 
sanad.” Held, that the instrument should be 
stamped with a single stamp as an instrument 
of gift, under Art. 36, Sch. I of Act I of 1879. 
2n re Bhavanibai . jl. Xi. R. 7 Bom. 194 


! STAMP ACT (I OF 1879)— concld. 

- Seh. I, Art. 38 — contd. 

2. and Art. 25 — Declaration of 

trust Gift. Where a donee was directed in an 
instrument of gift of certain land to maintain the 
donor out of the profits of the land :—Held, that 
the instrument was liable to stamp duty as a 
gift, and not as a declaration of trust. Reference 
under Stamp Act, s. 46 . I. X.. R. 12 Mad. 89 

Seh. I, Art. 37 — Partition, in- 
strument of — Arbitration — Award. An award 

directing partition of property, if signed by the 
parties interested by way of assent to the award, 
becomes thereby an instrument of partition, and 
should be stamped accordingly. Amarsi v. Dayal 
I. Xj. R. 9 Bom. 50 

1. Seh. I, Art. 38 — Deed acknow- 

ledging former adoption and investing the person 
adopted powers of son. A, who was a childless 
Hindu widow, acknowledged the fact of the due 
adoption of B by a deed which recited that she 
having been childless had asked the father of the 
executee to give the execute© in adoption, and he 
having consented, the executee was adopted with 
due ceremonies on the 1st August 1887. It further 
recited that the original name of the executee was 
changed, and the executee was thenceforth to bear 
the changed name, and to get all the powers which 
usually vested in a son. The Commissioner, C. D., 
feeling doubt as to whether it could be treated as a 
deed of adoption, referred it for the opinion of the 
High Court. Held, that the document was distinct 
from an adoption deed or authority to adopt so as 
to be liable to stamp duty under Act I of 1879, 
Art. 38, Sch. I, and that it was not liable to any 
stamp duty. In the matter of Ambai 

I. Xj. R. 13 Bom. 280 

2, — Deed confirming 

adoption. A document was written on a ten-rupee 
stamp paper executed by the executant M to one D, 
whereby M, after reciting the fact of his having 
adopted D , constituted Mm the heir to his interest 
in the undivided family property, and declared Mm 
to be the sole owner thereof as the executant’s 
adopted son. On the same document C, the mother 
of D, and his father P endorsed separately their 
consent to the adoption. Held , that the document 

j was not an instrument conferring an authority to 
; adopt, and therefore not chargeable under Art. 38 
1 of Sch. I of Act I of 1879 or under any other article. 
The endorsements therefore were not chargeable 
with any stamp duty. In the matter of Hanmaba, 
I. Xi. R. 13 Bom. 281 

1 ScR. I, Art. 39 (b)— Lease— Rent, 

A mittadar executed a perpetual lease of certain 
villages for R 1,954 per annum. Of this, Rl, 554-10-7, 
representing the Government peshkash, the lessor 
directed the lessee to pay to Government and the 
balance R400 to himself. The lease was written on 
a 20-rupee stamp paper, Held, that the sum of 
Rl,954 represented the rent, and that the stamp 
duty was to be calculated thereupon. Reference 
from Board of Revenue . I. la. R. 7 Mad. 155 
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STAMP ACT (I OP 1879)— contd* 

2. Soli. I, Art. 89 (e), (d )-~Bent— ■ 

premium — Mortgage — Lease. By a document pur- 
porting to be a lease, certain land was leased for four 
years at a rent of R15 per annum. Out of the total 
rent it was stipulated that B50 should be paid in 
advance and the balance BIO at the end of the term. 
Held, that the payment of R50 in advance was not 
payment of a premium or fine within the meaning 
of Art. 39 (c) of the Stamp Act, 1879. By a docu- 
ment purporting to be a rent agreement the lessee 
took a shop for five years, agreeing to pay R30 
per annum as rent, depositing one year’s rent with 
the lessor, which was to be credited to the rent of the 
last year of the term. Held, that the deposit of one 
year’s rent with the lessor was not a fine or premium 
within the meaning of art. 39 (c) of the Stamp 
Act, 1879. By a document purporting to be an in- 
strument of mortgage, the owner of certain land, 
being indebted in a certain sum, conveyed the 
land to his creditor for nine years in liquidation 
of the principal and interest of the debt. The 
creditor was to take the produce of the land, 
eniov the profits or suffer the loss, and pay ±135 
per annum as rent. Held, further, that the docu- 
ment was a lease with a premium liable to duty 
under Art. 39 (d) of Sch. I of the Stamp Act, 1879. 
Reeerehce under Stamp AcT,^18g ^ 

and Schu II, Art. 18, el- 

(b)—Kabulicct or lease of immoveable property 
for any purpose other than that of cultivation 
Stamp duty , exemption from, of such lease . A 
kabuliat or lease relating to immoveable property 
let to a tenant for any purpose other than that of 
cultivation is not such a lease as is contemplated by 
art. 13, cl. (b) of the Stamp Act I of 1879 so as to be 
exempt from stamp duty, but is chargeable with 
such duty under Sch. I, Act. 39 of that Act. Nara- 
yan Ramchandra v . Dhondtt Baghu 

I. B. R. 10 Bom. 173 

1. - S eh. I, Art. 44, els. (a) and 

(b) — Mortgage-deeds — -Covenants for quiet enjoy - 
ment — Per Curiam. Cl (a) of Art. 44 of Sch. I of the 
Stamp Act, 1879, applies only to those deeds in 
which possession of the mortgaged property is 
given, or agreed to be given at the time of the 
execution of the deed, or, in other words, where 
immediate possession of the property is given, or 
agreed to be given, by the terms of the deed to the 
mortgagees. Per Garth, C.J. The principle 
of the. distinction between the two classes of mort- 
gages named in Art. 44 is that, where the title to 
the land and the possession or immediate right to 
possession both pass to the mortgagee, the same 
duty is charged as upon a conveyance by way of 
sale, but when the title only passes, and possession, 
or the right to possession, does not, the lower duty 
is chargeable. Per Hitter, J. The word “ given 3 ’ 
in cl. (a) of Art, 44 points out that only those trans- 
actions are intended to be covered where the transfer 
of possession takes place in consequence of the 
agreement on the part of the mortgagor to deliver 
over possession as part of the security for the 
1 


STAMP ACT (I OP 1879) — contd. 

— Seh. I, Art. 44, els. (a) and (b) 

— contd. 

mortgage-money ; but where the mortgagee becomes-, 
entitled to enter upon possession irrespective of the 
consent of the mortgagor to make over possession, 
cl. (a) will not apply. Per Field, J. The Stamp- 
Act is a Revenue Act, and the rule of construction of 
such Acts is, that in case of a doubt, the construction- 
most beneficial to the subject is to be adopted. The 
words cc agreed to be given ” in Art. 44, cl. (a), can 
only apply where there is an express or implied 
agreement to give possession ; they null not apply 
where there is no such agreement, express or implied, 
but the effect of the document is such that a mort- 
gagee has merely a right 'which he can enforce in a 
Court of law to obtain iiossession. Anonymous 
I1..R.10 Calc. 274 

2. — Construction. A 

mortgage-deed, dated the 4th August 1883, sti- 
pulated that possession was to be given to the mort- 
gagee after the 31st May 1818, if the mortgage loan 
was not entirely repaid by that date. On the ques- 
tion being referred to the High Court, whether cl. 
(a) or cl. (6) of Art. 44, Sch. I, Stamp Act I of 1879, 
applied to the case : — Held, that cl. (b) applied. 
The intention of cl. {a) is to cover cases of mort- 
gage with possession, and the words 44 agreed to be 
given ” are to be read as if the words 44 at the time of 
execution ” immediately followed and qualified the 
word “ given.” 01. (a) should be read as if it 
were worded 44 when possession of the property . 

.is given by the mortgagor at the time of 
execution, or is agreed to be then given, and not 

. . . * .is then agreed to be given.” 

Hinganghat Mill Company v. Rekchand 

I. Xu R. 8 Bom. 810 

3. . . T — — — — Stipulations not' 

creating fresh obligations. Under the ordinary 
law of mortgage, the mortgagor is bound, so long 
as the equity of redemption remains with him, to 
indemnify the estate against expenses incurred in 
protecting the title. So that where a mortgage- 
bond contains stipulations under which the 
mortgagor engages to repay to the mortgagee any 
costs he may incur in suits brought against him 
by the mortgagor’s co-sharers, and also any debts 
charged upon the mortgaged property which the 
mortgagee may pay, the stipulations do not create 
any fresh obligation, and require no additional 
stamp duty. Damodar Gungadhur v. Vamanrav 
Lakshman . • . . . I. L, R. 9 Bom, 485'- 

4. Bond — Mortgage 

— Stamp Act , 1879, s. 3, cl 4 (c) and 13, ss. 7, 26,. 
Sch. I, Art. 13. A growler of sugarcane executed a 
deed whereby he borrowed a sum of B 25 as u ear- 
nest-money ” and covenanted to deliver to the len- 
der on a certain date 21 maunds of rab (unrefined 
sugar), upon which he was to receive a profit of &• 
annas per maund over and above a price to be there- 
after fixed at a meeting of growers. He further- 
covenanted as follows : ** If the supply of the rab. 
be less than the fixed quantity, and the money still 
remains due, then the said money thus due*. 
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deration. A kanom deed is liable to a stamp duty 
as a mortgage only, and in calculating the consider* 
ation, the ascertained amount of compensation for 
improvements paid at the landlord’s request by the 
incoming to the outgoing tenant must be included. 
Reference under Stamp Act, s. 46 

I. Ii. R. 22 Mad. 164 

9 U — - — - “ Mortgage-deed P 

By a clause in a document referred to the High Court 
for an opinion as to the stamp duty payable thereon, 
the A company agreed that, on execution of the 
document, they would issue and hand to the B com- 
pany £8,000 part of the £25,000 second debentures, 
and that such second debentures, together with the 
£90 000 first debentures already issued to the R 
company, and the remaining £5,000 first debentures. 


way of mortgage of valuable security to secure pre-exist- 
ing debt — Stamp Act (I of 1S79 }, s. 3, subs. (13). 
Art. 29 of Sch. I of the Stamp Act (I of 1879) applies 
to an instrument evidencing an agreement to secure 
the repayment of a loan executed at the time the 
loan is made, and not to the case of an assignment 
by way of mortgage of a valuable security to secure 
a pre-existing debt. It contemplates an instru- 
ment contemporaneous with the advance and with 
the loan where an instrument was an assignment 
by way of mortgage of valuable securities to secure 
a pre-existing debt, it was held, to come under 
Art. 44 of Sch. I of the Stamp Act. For the purpose 
of ascertaining what stamp duty is payable on an 
instrument alleged to be a mortgage, it is necessary 
to see if the instrument is a mortgage as defined 

VOL. V. 
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Soil. I, Art. 44, els. (a) and (b)- 


— contd. 

including the profits, shall be paid at the rate 
of Rl per maund ; that in case of my not supplying 
the rab at all, or selling it at some other place, I 
will pay the whole amount at once including the 
said profits. 55 As collateral security, he hypothe- 
cated the produce of a field of sugarcane, the value 
of wdiich was not stated. Held , by the Full Bench, 
that the instrument was a cc mortgage-deed 55 within 
the meaning of s. 3 (13) and Art. 44 ( b ) of Sch. I of 
the Stamp Act (I of 1879). Held, by Stuart, C.J. , 
Straight, J. and Brodhurst, J., that it was also 
a “ bond 55 within the meaning of s. 3 (4) (c) and Art. 
13 of Sch. I and with reference to the provisions of s. 
7 was, chargeable with stamp duty solely as a bond 
under Art. 13, the contract being a single one. Held, 
by the Full Bench, that the proper stamp duty 
payable on the instrument was four annas. Held 
by Stuart, C.J., and Straight, J., that in esti- 
mating the stamp duty payable on the instrument 
the amount stipulated to be paid by way of penalty 
in case of breach of the covenant to deliver the rab 
must not be taken into account. Reference by 
Board of Revenue N.-W. P. 1. L. R. 2 All. 654, 
doubted ; and Gisborne Subal Bowri , 1. L. R. S Calc. 
284, referred to by Straight, J. Per Stuart, C.J. , 
that, for the purpose of estimating the stamp duty, 
the amount secured by the instrument was R25, 
the amount borrowed, plus Rll-3, the amount to 
be paid to the borrower on the 21 ^maunds at 9 
annas per maund, and that the additional profit, 
i.e., the price fixed at the meeting of growers, not 
having been ascertainable at the time of execution, 
fell within the provisions of s. 26 of the Stamp Act, 
and could not have the effect of adding to the stamp 
duty. Per Oldfield, J., that the amount secured 
or limited to be ultimately recoverable under the 
instrument was R25, the "amount borrowed, plus 
R21 the sum recoverable at Rl per maund in the 
event of the borrower’s non-delivery of the 21 
maunds, and stamp duty was payable on this 
amount. In the matter of Gajraj Singh 

I. L. R. 9 All. 585 

See Samrhu Chandra Bepari v. Krishna Cha- 
ran Bepari . . . I. L. R. 26 Calc. 179 
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in the Stamp Act. Queen-Empress v. Debendra 
Krishna Mitt er . I. L. R. 27 Calc. 587 

4 C. W. 3V. 524 

6. — — and s. 3 (13), sch. I, Art. 

29, and Art. 5 (e) — Mortgage — Assignment 

of growing coffee. By an agreement made the 
first day of September 1884, A, in consideration ox 
R 1,000 to be advanced to him by B, assigned to B 
the whole crop of coffee then growing upon a certain 
estate, upon trust, inter alia , to secure the repay- 
ment of the sum advanced. It was stipulated that 
A should cultivate the crop till maturity and deli- 
ver it to B. Held , that this document was a mort- 
gage liable to duty under Art. 44 (6) of Sch. I 
of the Stamp Act, 1879. Reference under 
Stamp Act, 1879 . . I. L. R. 8 Mad. 104 


7. 


and Art. 29 — Mortgage advance 


payable on demand — Power of sale in default 
of repayment of advance — Pledge. In considera- 
tion of an advance of R 1,450, on interest, re- 
payable on demand, certain boat-owners assigned 
to S do Co. their paddy boats, the boat-owners 
retaining working and being responsible for the 
safety of the boats, and agreeing, so long as the sum 
advanced with interest should remain unpaid, to use 
their boats for the sole purpose of supplying paddy 
to S & Co. and to deliver such paddy (which was to 
be paid for at the market rate) at the end of each 
trip as directed by S <& Co. On failure to make 
repayment on demand, S & Co. were empowered to 
take possession and to sell the boats. Held , that 
the document was a mortgage and not a pledge, 
and as such should be stamped under Art. 44(6) 
of Sch. I of the Stamp Act of 1879. In the matter 
of Ko Shway Aung v. Strang Steel & Co. 

■ I. Jj. R. 21 Calc. 241 

- Mortgage — Const- 
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ance — Life policy — Beng. Reg. X of 1829 . Per 
Broughton, J. Held , that, inasmuch as Regula- 
tion X of 1829 was not recognized by the Supreme 
Court, life policies of insurance issued before 1880 
did not require a stamp. Rajnarain Bose v. 
Universal Lot Assurance Company 

1. I«. R. 7 Gale. 594 : 10 C, 1 B. 581 
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— Sch. I, Art. 44, els. (a) and .(b)— 

v — concld. 

by the said document, secured not only upon the 
old security of £20,000 first debentures, but also 
upon the £8,000 second debentures, and the remain- 
ing £5,000 of the first debenture, stamp duty was 
payable on the new security though a portion of the 
debt secured was incl udedin the previous document 
on which duty had been paid * that the document 
was not a mere agreement to make a transfer, but 
an agreement to hand over the debentures on the 
execution of the document, and was therefore in 
effect an actual transfer ; that the “ mortgage-deed” 
was one with possession within Art. 44 (a) of Sch. I 
of the Stamp Act, 1879, by which this document 
was governed and that, in respect of the under- 
taking to make further advances, the document was 
liable to further duty as an agreement “ not other- 
wise provided for.” Reference under Stamp 
Act, s. 46 . ♦ I. L. R. 28 Mad. 207 

Sch. I, Art. 46, and s. 34, and Sell. 

II, el. 2 — Agreements for sale of goods — 

Broker's bought and sold notes — Note or memo- 
randum of sale. The plaintiffs sued to recover 
damages for the non-acceptance of wheat which the 
defendant on the 16th May 1889 by two contracts 
agreed to purchase. At the hearing, in order to 
prove the terms of the contracts, the plaintiffs 
tendered two notes, or memoranda of the contracts, 
which purported to be signed by the broker and also 
by the defendant. These notes were, in fact, the 
sold notes which the broker had given to the plaint- 
iffs. Each of these notes had been stamped with 
an anna stamp, but the stamp on one of them had 
not been can celled at all, and th e stamp on the other 
was without any mark of cancellation except a 
small part of the first letter of the defendant’s 
signature, consisting of a slightly curved line. On 
these notes being tendered in evidence, it was ob - 
jected that they were inadmissible,being unstamped, 
having regard to ss. 11 and 34 of the Stamp Act. 
The Court allowed the objection, and rejected the 
notes. The plaintiffs then contended that the 
documents were only memoranda of parol con- 
tracts and might be regarded as agreements for 
the sale of goods, and exempt from stamp duty, 
under cl. 2, Sch. II, or at all events admissible on 
payment of a penalty — ss. 7 and 34. Held , that 
the documents in question were documents of the 
nature of a note or memorandum chargeable under 
Art. 46 of Sch. I, and were not exempt from duty 
under cl. 2 of Sch. II. Ralu v. Caramalli Fazal 

I. Ii. R, 14 Bom. 102 

Bell, I, Art, 49 — Policy of insur - 
— Beng. Reg. X of 1829 . Per 
Held , that, inasmuch as Regula- 


STAMF ACT (I OF 1879)— contd. 

1. Sch.. I, Art. 50 — Court Fees Act 9 

Sch. II , Art. 10 ( a ) — Power to vakil to obtain copies 
from Collector's office — Stamp. A document au- 
thorizing a vakil to apply for copies of records from 
the Collector’s office is properly stamped with a 
Court-fee stamp under Art. 10 [a) of Sch. II of the 
Court Fees Act, 1870, and does not require to be 
stamped as a power-of-attorney under Art. 50 (6 ) 
of Sch. I of the Stamp Act, 1879. Reference 
under Stamp Act, 1879 . I. L. R. 9 Mad. 146 

2. cl. (b )— Court Fees Act, Sch . 

II, Art. 10 (a) — Vakalatnama — Potoer-of -attorney. 
A document was given to P by thirty-six persons 
jointly interested in a certain sum of money autho- 
rizing him to appear before a certain officer and 
receive payment thereof. Held, that the document 
was a power-of-attorney, and that consequently the 
proper stamp duty was one rupee, leviable under the 
Stamp Act, 1879, Sch. I, Art. 50 (b). Reference 
under Stamp Act, 1879 . I. X«. R. 9 Mad. 858 

3. and s. 8, el. 16, and s. 7— 

Power-of-attorney — Instrument of trust. Ten 
mirasidars of a village executed an instrument 
authorizing the person therein mentioned to recover 
for them from their former agent the perquisites and 
other communal income appertaining to their mirasi 
rights, to cultivate their maniems, to distribute to 
them proportionately to their shares the profits of 
certain common land, etc. Held, that the instru - 
meat was a power-of-attorney and should bear a 
stamp of R5. Reference under Stamp Act, s. 46 

I, L. R. 15 Mad. 386 

1. 


Art. 52 — Tax — Receipt 
•Municipality, receipt for 
house-tax exceeding twenty rupees. A receipt by 


Sch. I 

for money paid as taxes— 


Municipality acknowledging payment of house- tax 
exceeding twenty rupees requires a receipt stamp 
under Sch. I, Art. 52, of Act I of 1879. In re Kara- 
chi Municipality . I L. R. 12 Bom, 103 


and s. 3. cl. 


17 — 4 1 Sarkhat 5 
suit on a bond 


— Receipt. The defendant in 
set up as a defence that the bond had been paid 
in part in sugarcane juice, and as evidence of 
this fact produced a document called a “ sarkhat,” 
alleged to be signed by the plaintiff acknowledging 
the receipt of sugarcane juice, the price of which 
exceeded R20. There was nothing in this document 
which showed that the sugarcane juice had been 
received in part satisfaction of the bond. Held, that 
the document was not a “ receipt ” within the mean- 
ing of the Stamp Act, 1879, but a memorandum 
of sugarcane juice supplied, and required no stamp. 
Debt Rrasad v. Ruptt . 1. 1*. R. 6 All. 253 

3. - — Receipt— Entry 

signed by creditor in debtor's book discharging debt. 
An entry made by a creditor in the khatta-book of 
the debtor, and signed by him for. the payment of a 
sum of money in discharge of a debt, ie a “ receipt ” 
within the meaning of s. 3, cl. 17, of the Stamp Act, 
and as such must be stamped under Art. 52, Sch. I 
of that Act. Queen-Empress v. Juggeenath 

I. Ii. R. II Gale. 287 
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‘STAMP ACT (I OP 1879) — contd. 

1. . Seh, I, Art, 54 — Release — One - 

■anna adhesive stamp — Full stamp duty leviable. 
A release chargeable with four-annas stamp duty 
was executed on paper bearing a one-anna adhesive 
receipt stamp. Held , that in calculating the stamp 
due the one-anna stamp ought not to be taken into 
consideration. Reference under Stamp Act, s. 46, 
1. L. R. 8 Mad. 87, followed. Reference under 
Stamp act, s. 50 . . I. L. R. 15 Mad. 259 

2. — Release — Parti- 

tion, deed of. A Hindu executed in favour of his 
father as representing the interest of the other 
members of his family, an instrument by which he 
relinquished his rights over the general property 
of the family in consideration of certain lands being 
allotted to him for life, and certain debts incurred 
by him being paid. The instrument further pro- 
vided that the lands allotted to the executant for 
life should go towards the shares of his sons at any 
partition elected after his death. Held , that the 
instrument was not a deed of partition, but a release 
and should be stamped accordingly. Reference 
•under Stamp Act, s. 46 . I. Xj. B. 18 Mad. 233 

1 .Sell. I, Art. 57 — Settlement — Stamp 

duty . Under Art. 57 of Sch. I of the Stamp Act, 1879, 
:stamp duty on a settlement is to be calculated 
on the value of the property settled as set forth in 
such settlement. Held , that these terms do not 
mean the value of the interest or interests created by 
the settlement, but refer to the value of the property 
settled, which, it was intended by the Legislature, 
should be set forth in the settlement. Reference 
under Stamp Act, 1879 . I. h. R. 8 Mad. 453 

2. — and Art. 54 and s. 3 (19)— 

Settlement — Testamentary document — Trust-deed. 
An instrument called a trust-deed by the party 
executing it was intended to have immediate 
operation. It vested the property in the trustees at 
once, and the provisions as to the management and 
the ultimate beneficial interest in the property 
•showed that it was contemplated that its operation 
might extend beyond the lifetime of the owner. 
Held, that the instrument fell under the definition 
of a settlement in the Stamp Act (I of 1879), and 
should be stamped accordingly. Reference by 
the Collector and Superintendent of Stamps, 
Bombay . . . I. L. R. 20 Bom. 210 

_ Seh. I, Art. 60 — Transfer of estates 

and mining rights held under lease. In considera- 
tion of a sum of £86,500, two coffee estates, opened 
out on land held under a lease for fifty years, to- 
gether with the mining rights therein, also held under 
lease for a term of forty-eight years, were transferred 
by deed for the residue of those terms. Held, that 
the stamp duty payable on the transfer deed was to 
be regulated by the provisions of cl. 60 of Sch. I of the 
Stamp Act, 1879. Reference from Board of 
Revenue under Stamp Act, 1879 

I, X>, B. 5 Mad. 15 

— — Sch. II, Art. 1 (b) — Affidavit S, 

being desirous of obtaining copies of certain records 
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STAMP ACT (I OP 1879) — contd, 

- — Seh. II, Art. 1 (b) — contd. 

in a suit in the Court of the Subordinate Judge of 
Sirsi, appeared before the nazir and clerk of that 
Court, and made an affidavit to the effect that she 
was the heir and legal representative of one of the 
defendants in that suit, and needed the copies for 
the purpose of producing them in a suit filed 
against her in the Court at Karwar. The affidavit, 
together with a duly stamped application, was pre- 
sented by her pleader to the District Judge, who, 
being of opinion that the affidavit should be on a 
stamped paper, referred the case to the High Court. 
Held, that the affidavit was exempt from stamp 
duty under Sch. II, Art. 1 (5), of the Stamp Act (I of 
1879). In re the application of Sheshamma 

I. lx. B. 12 Bom. 276 

1. Sch. II, Art. 2 (a) — Agreement 

for, or relating to, the sale of goods. By an agreement 
in writing the vendor agreed to sell, and the pur- 
chaser to buy, certain salt for a price to be paid 
at a future date. The salt was to be at purchaser’s 
risk from the date of the execution of the agreement, 
and, if not removed within a certain time, to revert 
to, and become the property of, the vendor. Held, 
that this document was exempt from duty under 
Sch. II, Art. 2 (a) of the Indian Stamp Act, 1879. 
Reference under Stamp Act, s. 46 

I. Ii. R. 10 Mad. 27 

2. — - — — Exemption — Agree- 

ment for the sale of goods. An agreement for 
the sale of goods does not require stamp under the 
Indian Stamp Act, although it contains provisions 
as to the warehousing and insurance of the goods 
previous to delivery. Kyd v. Mahomed 

I. R. 15 Mad. 150 

Seh. II, Art. 11, and Sch. I, Art. 27 

— Vakil — Entry on roll of advocates— Exemption 
from duty. By Art. 1 1 (a) of Sch. II of the Stamp 
Act, 1879 (which exempts from duty the entry 
of an advocate, vakil, or attorney on the roll of any 
High Court when he has previously been enrolled in 
a High Court established by Royal Charter), a vakil 
on the roll of the High Court, Madras, who applies 
to be entered on the roll of advocates, is exempted 
from the duty prescribed by Art. 27 of Sch. I of the 
said Act. In re Parthasaradi 

1. 1,. R. 8 Mad. 14 

1. - — — — — — Seh. II, Art. 12 (b) — Security 
bond for due accounting for “ property ” received 
by virtue of office. The question was whether a 
bond executed by the sureties of an officer of 
G overnment to secure the due execution of his office 
and the due accounting by him of “ public moneys, 
deposits, notes, stamp paper, postage labels, 
or other property 55 of Government committed 
to his charge was or was not exempted from 
stamp duty by the provisions of art. 12 (b) 
of Sch. II of Act I of 1879, regard being had to the 
words “other property.” Per Stuart, G.J., that 
such bond was one to secure the “ due execution of an 
office” and the “due accounting for money received 
by virtue thereof,” and nothing more, as the words 
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STAMP ACT (I OF 1879 )—cordd. 

Seb- II, Art. 12 (b)-~-concld. 

“ or other property 75 must be taken to mean proper- 
ty of the same kind as previously mentioned, and 
therefore “ money ” or the like of money, and such 
bond was therefore exempted from stamp duty by the 
provisions of Art. 12 (5) of Sch. II of Act I of 1879. 
Per Oldfield. J., that, inasmuch as the words in 
Art. 12 (6) of Sch. II of Act I of 1879 “or the due 
accounting for money received by virtue thereof” 
should be regarded as mere surplusage, and the “ due 
execution of an office 5 7 and the “ due accounting for 
money received by virtue thereof 55 be considered one 
and the same thing, and as the due accounting for 
property received by him by virtue of his office was 
the “ due execution of his office ” by the officer in this 
case, such bond was one for the “due execution of an 
office,” and was therefore exempted from stamp 
duty. Per Spankie, J., and Straight, J., that, 
inasmuch as the words in Art. 12 ( b ) of Sch. II of 
Act I of 1879 could not be regarded as mere sur- 
plusage, and there was a distinction drawn by the 
Legislature between the “ due execution of an 
office ” and the “ due accounting for money 
received by virtue thereof,” such bond was not one 
for the “ due execution of an office,” and being one 
for the due accounting for “property,” it was not one 
for the due accounting for “ money,” and therefore 
it was not exempted from stamp duty. Refer- 
ence by Board of Revenue, TSF.-W. P, 

I. X», R. 3 All. 788 

1. Sch. II, Art. 13, el. (b)— Lease 

by a cultivator — Definite term — Annual rent. Cl. (b), 
Art. 13 of Sch. II of Act I of 1879, exempts all leases 
executed in the case of a cultivator without the 
payment or delivery of any fine or premium, what- 
ever the reserved or annual rent may be, provided 
it be for a definite term not exceeding one year, and 
also whatever the term may be, provided the annual 
rent reserved does not exceed R100. In re Biia- 
van Badhar . . . I. Ii, R. 8 Bom. 691 

2. Lease for planting 

cocoanut trees — Cultivator . A person whose occ-upa- 
tion is that of a cultivator and who takes a lease 
of land for planting cocoanut trees is, in respect of 
that occupation, a “ cultivator.” A lease given by 
him is one exempt from stamp duty under Art. 13 
( b ) of Sch. II of the Stamp Act (I of 1879) if the 
annual rent reserved thereby does not exceed R100, 
Ramchandra Vasudevshet v. Babaji Kusaji 

I. Is. R. 15 Bom. 73 

3. / t> * and cl. (e ) — Lease granted to 

a cultivator — Kabuliat — Exemption from stamp 
duty . By the term “ cultivator ” in Art. 13, Sch. II 
of the Stamp Act, 1879, only those persons are con- 
noted who actually cultivate the soil themselves or 
who cultivate it by members of their household, 
or by their servants, or by hired labour, and with 
their own or hired stock. The class of husbandmen 
or actual agriculturists is meant, not farmers, mid- 
dlemen, or lessees, even though cultivation may be 
carried on to some extent by such persons in the area 
covered by their lease. EM . therefore where the 
land, the subject of a kabuliat (counterpart of a 
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STAMP ACT (I OF 1879 )—concld. 

~ Sch. II, Art. 13 el. (c )-concld. 

lease), was for a large part not cultivable or suscep- 
tible of being treated as a “cultivator’s” holding in 
any legitimate sense of that word, that such kabuliat 
was not exempted from stamp duty under Art. 13 (c), 
Sch. II of the Stamp Act, 1879. Reference under 
Stamp Act, 1879. In the matter of Lachman 
Prasad . . . I. I*. R. 5 All. 360* 

4. cl. (e) — Counterpart of lease of' 

salt-pans . A counterpart of a lease of salt-pans- 
held not to be exempt from stamp duty as it did 
not purport to be a counterpart of a lease granted to* 
a cultivator. Manjunath Mangeshaya BainduR' 
v. Mangesh Sheshagiriapa Gokarnkar 

I. Xj, R. 18 Bom. 540 

1. — - Seh. II, Art. 15 (a) — Receipt — 

Endorsement of payment of mortgage-deed . An 
endorsement on a mortgage acknowledging the re- 
ceipt of the sum thereby secured is exempt from 
stamp duty under Sch. II, Art. 15 (a), of the Indian 
Stamp Act, 1879. Reference under Stamp Act, 
s. 46 I. L. R. 10 Mad. 84 

2 . — Receipt given by 

Secretary of club to a member for club hill. Where 
a receipt in writing is given by the Secretary or 
other manager of a club to a member aeknowledg- 
inga payment above R 20 on account of a club bill,, 
it is liable to stamp duty. Reference, under 
Stamp Act, s. 46 . . I. L. R. 10 Mad. 85 

3. and s. 3, el. 17 — Receipt — „ 

Barrister's fee— Consideration — Honorarium not 
merces. A receipt given by a Barrister for a fee 
is exempted from stamp duty by Art. 15 (6) of Sell. 
II of the Stamp Act, 1879. ’Reference under 
Stamp Act, 1879 . . I. L. R. 9 Mad. 140' 

! 4. — — - — — — - — — Payment of money 

without consideration— Receipt for Council's fees. 
A receipt given by Council for a sum above R20 
paid to him as a fee for professional services is 
exempt from stamp duty. Reference from the 
Board of Revenue, N.-W. P. and Oudh 

I. D. R. 16 All. 132 

STAMP ACT (II OF 1899). 

See Stamp Act, 1879, s. 24. 

I. Ii. R. 24 Bom, 257' 

See Stamp Duty, 

See Stamp Duty — Hatchitta 

ii c. w. n, lisa 

— ? — - — ■ — — — — ■ Bill ■ of ' Exchange 

■ — Sufficiency of stamp — Construction of instru- 
ment. In determining the question whether a 
particular instrument is sufficiently stamped, the 
Court should only look at the instrument as it 
stands. Ramen Chetty v. .Mahomed Chouse , I. L . M*. 
16 Calc . 482 9 and Royal Bank of Scotland v. Totten- 
ham. [1894] 2 Q. B. 716, followed. Sakha, ram 
Shankar v. Ramchandra Babu Mohtre (1902) 
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STAMP ACT (II OP 1899) — contd . 

1. g, 2 (1) (b ) — Promissory Note . 

The defendant passed to the plaintiff a document 
to this effect : “ I have this day taken from you 
in cash B48 (forty-eight). 44 I have received this 

■ amount. I shall repay this money without taking 
any objection, when you should demand [it].” The 
document was attested by two witnesses. It- bore 

■ a one-anna adhesive stamp. Held, on a construc- 
tion of the document, that it was a bond within the 
meaning of s. 2 (5) (b) of the Indian Stamp Act (II 
■of 1899^; since the document was attested and was 
not payable to order or bearer, and the executant 
obliged himself to pay the money to another. 
Venku v. Sit aram (1905) . I. L. R. 29 Bom. 82 

2. Transactions' com- 

prised in a document— Agreement to lend money for 
improvement, additions and repairs and for working 
■mortgaged mills — Agreement to lend money to partner- 
ship not capable of specific performance — Breach of 
the agreement — Claim for damages — Stamp duty to 
the document. The transactions comprised in a 
document consisted of a transfer of a mortgage secu- 
red on a cotton mill and an agreement that the 
transferee should lend money at the request of the 
transferor to the mortgaged mill for making im- 
provements, additions and repairs and for the 
working of the mill. A question having arisen as 
to what was the proper stamp duty payable on the 
document. Held, that the document was only 
liable to stamp duty as a transfer of mortgage and 
•as an agreement, that is, to R 5-8-0 in all. An 
-agreement to lend money does not create 
an obligation to pay money within cl. (5) (b) of 
s. 2 of the Indian Stamp Act (II of 1899). An 
agreement to lend, money to a partnership is 
not capable of specific performance and it creates 
no debt although the breach of it may give rise to a 
•claim for damages. Hitwardhak Cotton Mills 
Co. v. SoRABJi (1909) * I. L. R. 32 Bom. 426 

1. _ — — — . s. 2, el. (15) — Partition — Un- 
divided brothers — Documents purporting to be lists of 
properties — Each document signed by the brothers 
excepting the. one retaining it — Each document formed 
the title of the brother retaining it with respect to his 

■ share — Instrument of partition — Stamp. Pour un- 

divided brothers made four lists of the family pro- 
perty. Each list was signed by three brothers and 
not by the fourth, who ratained it. A question 
' having arisen whether the lists constituted a partition 
between the brothers and required to be stamped 
as such under the Stamp Act (II of 1899) : Held, 
that the four documents formed, when read 
together, an instrument of partition within the 
meaning of s. 2, el. 15, of the Stamp Act II of 
(1899). Each document formed the title of the 
brother retaining it against the other three brothers 
with regard to the property, which came to his share 
when the partition was effected. Ganpat v. 
•Shpdtj (1908) . , I. Xi* R. 32 Bom, 509 

2. — — • s. 2 (15 )— -Civil Procedure Code 

iActXIVof 1882), s. 896— -Decree for partition — 
Commissioned sreport— Decree in accordance — Final 
order — Instrument of: partition— Stamp. A decree 


STAMP ACT (II OP 1899) —contd. 

s. 2 — concU. 

for partition passed in accordance with a Commis- 
sioner’s report under s. 396 of the Civil Procedure 
Code (Act XIV of 1882), is a final order for 
effecting a partition passed by a Civil Court and 
must therefore be stamped as an instrument of 
partition under s. 2 ( 15) of the Indian Stamp Act 
(II of 1899). Balaram v. Ramkrishna (1905) 

I. L. R. 29 Bom. 366 

3- — — — — Instrument of 

partition — Award — An award by an arbitrator direct- 
ing a partition. An award began by saying, “We 
decidie as below. The parties should act accord- 
ingly.” It went on, the defendant 44 should take 
into his possession as below after passing a legal 
release.” It added other directions with regard to 
the action of the defendant, and provided 44 in con- 
nection with whatever is settled to be given to the 
‘ defendant ’ and to be taken by him, we direct that 
the 4 defendant 5 should take into his possession the 
properties and receive and pay money stated above 
after passing a release on sufficient stamp and 
getting it registered.” Held , that the award came 
within the meaning of the words “ an award by an 
arbitrator directing a partition ” within the meaning 
of s. 2, cl. 15, of the Indian Stamp Act (II of 1899). 
Per Beaman, J. — The terms of s. 2, cl. 15, of the 
Indian Stamp Act (II of 1899) provide for all the 
cases, for parties having divided or agreed to divide, 
for arbitrators, to whom reference has been made, 
directing a partition, and last for the Courts effect- 
ing a partition. Kalid as v. Tribhttvand as (1906) 
I. L. R. 31 Bom. 68 

s. 2 (15), Sell. I, Art. 45. 

See Parties, addition of. 

I. Xi. R. 32 Calc. 483 

• — ss. 2 and 7, and Seh. I, Art. 47, 

cl. A. 

See Bill of Lading. 

I. Ii. R. 30 Calc. 565 

s. 5 — Agreement with numerous land- 
holders for mining rights — Community of interest — 
Stamp. A Company, having obtained from 
the Secretary of State for India the right to 
search for and work minerals in a certain district, 
prepared an indenture with the object that it should 
be executed by numerous persons who were land- 
holders and owners of surface and mining rights over 
the lands comprised in that district. By the inden- 
ture, each intended executant, for a consideration 
of one rupee and a royalty, granted to the company 
a license to prospect and work upon a piece of land 
belonging to him, and covenanted to sell or lease 
the mining rights over it, if required. The exe- 
cutant further covenanted to indemnify the Com- 
pany from claims that might be made by other per- 
sons, and undertook not to sell the mining rights 
to any other person for fifty years. Held , that the 
instrument was chargeable with the aggregate 
amount of the duties with which separate 
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STAMP ACT (II OP 1899)— contd. 

s. 23, Sch. I, Art. I, 5, el. (b)~ 

— concld . 

duty. Held, that the document sued upon was not' 
a mere acknowledgment of a debt, inasmuch as it 
contained a stipulation that the amount should 
bear interest at a certain rate, and should therefore- 
have been stamped as an agreement or memo- 
randum of agreement with a stamp of 8 annas- 
under el. (t) of Art. 5 of Sch. I of the Stamp Act. 
Luxumi Bai v. Ganesh Baghu Nath , I. L. B. 25 Bom.- 
373, relied on. Mulchand Dal a v. Kashibullah 
Biswas (1907) . . . 11 C. W. M. *1120 

s. 24 — Mortgage-deed — Exemption 

from duty — Statute — Construction — Exemption - 

The proviso to s. 24 of the Stamp Act (II of 1899) 
contemplates that to entitle the mortgage to a de- 
duction thereunder, the property transferred should 
be identical with that mortgaged and should not 
merely form a portion thereof. An enactment 
imposing a burden requires a strict construction in 
favour of the subject ; but an exemption must be 
strictly construed in favour of the State. In re 
Nirabai( 1905) . . I. B. R. 29 Rom, 20$ 

s. 24 and Seh. I, Art. 23 — Convey- 
ance — Havala — Letter by a debtor, authorising pay- 
ment to his creditor of money due to him {the debtor) 
by a third person. The defendant authorized the 
plaintiff, his creditor, to receive a sum of money on 
his behalf due to him by the Panjrapol authorities 
at Bhiwandi, by a letter -which ran as follows : — 
** To The Daroga of the Panjrapol, Bhiwandi. I, 
Gau bin Halia of Khoni, beg to apply that I have 
completely fulfilled the agreement to supply fodder 
for Samvat year 1956, and that the sum of B 22, due 
to me on account, should be made over, on my 
behalf, to Shet Mangaldas Bhanji. Ho will sign 
on my behalf, and I consent to his doing so. This 
application for the havala is given in -writing. It 
is requested you will accept it. — 6th March, 1900. 
(Signed) Gaij Halia.” This letter was written on an 
unstamped paper. On a reference by the Subor- 
dinate Judge, to ascertain the requisite stamp upon 
it : Held, that, as the document in question effected' 
a transfer of property by defendant to his creditor 
(plaintiff) in consideration of a debt duo to the latter, 
it fell within the definition of “ conveyance ” in the 
Indian Stamp Act (II of 1899), and should be 
stamped as such. Nandubai Ayal Mangaldas 
Bhanji v. Gau bin Halia Bag al (1902). 

I. L. B, 27 Bom. 150" 

- — — s. 28, Sell, I, Art 57' \(h)—Secyntyf: 

for fulfilment of duties as cashier — Duly pay- 
able. In 1895, first defendant (for himself and' 
on behalf of his sons) executed a mortgage in 
favour of Bagava Chetty, who in 1896 assigned 
it to McDowell and Company. In 1899 first defend- 
ant (for himself and on behalf of his sons)* 
McDowell and Company, and the present plaintiffs 
entered into another agreement -whereby the for- 
mer mortgage was transferred by McDowell and' 
Company to the plaintiffs, a company with limited 
liability and the instrument also related to the 


STAMP ACT (II OP 1898) — contd* 

— s. 5 — concld. 

instruments relating to the same matter would he 
chargeable. Upon the face of it, the instrument 
dealt with several distinct matters, namely, with 
agreements with several persons withregard to their 
separate property ; and the proper stamp to he 
affixed was an eight-anna stamp, or as many such 
stamps as there -were separate landholders who were 
made parties to the agreement. Held, also, that 
the instrument did not contain distinct agreements 
with any one raiyat. Deference r under Stamp 
Act, s. 57 (1900) . I. R. R. 24 Mad. 176 

— — — s. 5 and Sch. I, Art. 35 — Lease for 

three years , containing covenant by lessor to renew, at 
option of lessee, for a further period of one or two years 
from the expiration of the original term — Stamp duty — 
Not an instrument comprising or relating to several 
distinct matters. A lease for three years at a speci- 
fied rent, containing a covenant on the^part of the 
lessor to renew it, at the option of the lessee, for a 
further period of one or two years from the expiration 
of the original term, is not an instrument com- 
prising or relating to several distinct matters, within 
the meaning of s. 5 of the Stamp Act, 1899. Such 
an instrument contains but one contract, namely, 
a demise. The option to renew is ancillary” to, and 
forms part of, the consideration for entering into 
the lease. Deference under Stamp Act, s. 57 
(.1901) ... I, Tj. R. 25 Mad. 3 

ss. 5, 6. 

See Arbitraton . 13 C. W. BT. 63 


See ante , ss. 2 and 7. 

s. 12 — Stamp — Promissory note — 

Stamp not cancelled — Evidence of consideration 
for debt aliunde admissible . Plaintiff sued for the 
recovery of a loan secured by a promissory note. 
When the promissory note was produced in Court it 
was found that the stamp on it had not been cancel- 
led, and it was therefore treated as an unstamped 
document and the Court refused to allow other 
evidence to be given of the debt. Held , that 
evidence of the debt was admissible aliunde. 'When 
a cause of action for money is once complete in it- 
self, whether for goods sold or money lent or for any 
other claim, and the debtor then gives a bill or note 
to the creditor for payment of the money at a future 
time, the creditor, if the bill or note is not paid at 
maturity, may always as a rule sue for the original 
consideration, provided that he has not endorsed 
or, lost or parted with the bill or note under such 
circumstances as to make the debtor liable upon it 
to some third person. Sheikh A Icbar v. Sheikh Khan, 
I. L. B. 7 Calc. 256, followed. .Banarsi Prasad 
Faisal Armed (1905) . I. B, R. 28 AIL 298 

s . 23. Sch. I, Arts. 1, 5, el. (5)— 

Stamp Act ( II of 1899), Sch. I, Art. 5. cl. (b) 
Art I and. s. 23— H atchitta containing stipulation to 
pay interest — Acknowledgment or agreement— Stamp 
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STAMP ACT (II OP 1899) — concld. 

; s. 28 Sell. I, Art. 57 (b) — contd. 

accountability of the first defendant, who was their 
cashier, to the plaintiffs, and constituted a mort- 
gage executed as security for the due fulfilment of 
his duties as cashier, and for the repayment of any 
sum that first defendant might be found liable for, 
as cashier, to an extent not exceednig R6,000. At 
the date of suit, first defendant was liable to plaint- 
iffs in a sum of over It 8,000, *which plaintiffs now 
claim. Held, that s. 26 of the Stamp Act of 1899 
had no application to this case, the transfer of the 
mortgage being liable to a fixed duty under Art. 
62 (c) of Sch. I of the Act, and the duty payable in 
respect of the other portion of the instrument being 
also a fixed sum under Art. 57 j ( b ). Though the 
latter instrument contained a promise by first 
defendant to pay plaintiffs the amount payable by 
him under the previous mortgage, this was not a 
fresh contract, entered into for consideration, but 
must be understood to operate only as an admis- 
sion that what McDowell r and Company had pur- 
ported to transfer was a subsisting debt due by first 
defendant. As the sustenance of the present claim 
did not involve giving effect to the promise in the 
later document, the claim was unaffected by it even 
if it could have been treated as one requiring the 
payment of an ad valorem duty. McDowell & 
Co. v. Ragava Chetty (1904). 

I. L« R. 27 Mad. 71 

ss. 82 and 57 — Reference to High 

Court — Determination by Collector as to duty leviable , 
final — “ Case 55 — Jurisdiction of High Court. An 
adjudication by a Collector, under the powers con- 
ferred on him by s. 31 of the Stamp Act, 1899 as to 
the duty with which an instrument is chargeable, 
is, by s. 32 of that Act, final, and such a case cannot 
be referred by the Revenue authorities to the High 
Court, under s. 57 of the Stamp Act, for an adjudica- 
tion. Reference under Stamp Act, s. 57 (1901) 
I. L. R. 25 Mad. 751 

_____ — s. 33 — Seizure of documents under 

search-warrant— Document that a comes ” before 
a Magistrate . Complaint having been made 
against a person for having committed offences 
under ss. 64 (c) and 68 (c) of the Stamp Act, 1899, 
the Magistrate issued a search-warrant, under w T hich 
certain documents were seized and impounded under 
s. 33 (2) of the Act. On its being contended that 
his action in impounding them was illegal, because 
the documents did not come before him in the per- 
formance of his functions, within the meaning of s. 
33 (1) : Held , that the word comes r 7 is sufficiently 
wide to include the production of documents under a 
search warrant. King-Emperor v, Balu Ktjppay- 
yan (1901) . . . 1. 1 *. B. 25 Mad. 525 

s. 85, 

See Arbitration . 13 C. W, 1ST. 63 

ss. 35 and 42 — Stamp — Penalty 

— Unstamped receipt. In applying proviso ( b ) to 
s. 35 of Act II of 1899, the Court should not 
levy the duty of one anna as well as the penalty of 


STAMP ACT (II OP 1899) — contd, 

- — s. 35 — concld. 

one rupee ; and, when a receipt is admitted in 
evidence under the proviso above referred to, it is 
not necessary that the receipt should be endorsed in 
the manner provided for in s. 42. Reference 
under s. 57 of Act II of 1899 (f.b. 1902) 

I. L. R. 24 All. 374 

- s. 37. 

See post. Sen. I, Art. 1. 

ss. 40, 44, 48 and 55— et seq . — 

Stamp — Improperly stamped document tendered 
in evidence — Stamp-duty from whom , recoverable . 
If a plaintiff produces in Court in support of his 
claim an unstamped or improperly stamped docu- 
ment, he primarily is the person from whom the 
requisite stamp duty and penalty may be recovered 
under s. 40 of the Stamp Act II of 1899. Secretary 
of State for India v. Basharatullah (190S) 

I. X. R. 30 All. 271 

s. 42. 

See ante , ss. 35 and 42. 

s. 52 (a) 9 Seh, I, Art, 30, 

exemp. 

See Stamp Duty. 

I. Ii. R. 36 Calc. 645 

s. 57. 

See ante , ss. 32 and 57. 

— Certificate by Deputy 

Collector under s. 40(1) (a), exempting document 
from stamp duty — Reference by Board of Revenue 
to High Court — Jurisdiction of High Court to 
decide the question. A Sub-Registrar, acting under 
s. 33 of the Stamp Act, 1899, impounded two docu- 
ments which had been produced before him for 
registration, and, under s. 38 (2), forwarded them to 
the Deputy Collector, who, under s. 40 (1) (a), cer- 
tified that they were exempt from stamp duty. 
The Inspector- General of Registration disagreed 
with the opinion formed by the Deputy Collector, 
and reported the matter to the Board of Revenue 
for orders. The Board of Revenue referred the 
question as to the stamp duty, if any, payable on 
the documents to the High Court, under s. 57 
of the Act : Held (the Chief Justice dissenting), 
that the High Court had no jurisdiction to decide the 
question. Reference under Stamp Act, s. 57 
(1901) . . . X L. R. 25 Mad. 752 

— — s. 62, cl, (b )— Receipt not duly 

stamped granted by a firm— Master of the firm , if 
liable when receipt not granted in his presence or under 
his authority . Where a hill of money due was drawn 
up by a gomastha or servant of a firm and presented 
for payment to the person from whom the money 
was due and a receipt not duly stamped was granted 
evidencing payment of the money to the firm 
and the accused, who was the sole surviving member 
of the firm, admitted receipt of the money paid, 
but there was no proof, either that the receipt was 
written or granted by the gomastha in the presence 
or under the authority of the accused. Held, that 
the accused could not be rightly convicted ol an 
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■ST AMP ACT (II OF 1890) — contd. 

• — — — * — s. 6%—concM. 

offence -under cL (6) of s. 62 of the Stamp Act. 
Golam Kossatn Abiff v . Emperor (1904) 

8 C. W. Iff. 378 

s. 89 — Court Fees Act (Act VII 

of 1870), as amended by Act XII of 1891), s. 84 
— Sale by thief of stolen stamps — Offence. A 
person who had been convicted' of stealing two 
stamps was charged, under s. 69 of the Stamp Act, 
1899, with having sold them, he not being a licensed 
vendor of stamps : Held , that the words “ sells or 
offers for sale,” which occur in s. 69 of the Stamp 
Act and in s. 34 of the Court Fees Act, include the 
case of a thief who exchanges a stolen stamp for a 
sum of money, even though the thief cannot give a 
legal title by the transaction. Queen-Empress v. 
Vie. as ami (1900) . . I. Xj. B. 24 Mad. 319 

SCHEDULE I. 

1. * — — - Art. 1 — Act II of 1899 ( Indian 

Stamp Act), s. 37, and Sell. I, Art. 1— Notifi- 
cation (Government of India) No. 786 S. E., dated 
the 17th February, 1899, Buie 16 — Acknowledgment 
stamped with a postage stamp instead of a receipt 
stamp — Such stamp not “ a stamp of sufficient amount 
hut improper description S. 37 of the Indian 
Stamp Act, 1899, as also Rule 16 of the Rules of the 
17th February, 1899, passed by the Governor- General 
in Council under the powers conferred by the Act 
does not include within the words “ a stamp of an 
improper description” a description of stamp appro- 
priate to purposes altogether outside the Stamp Act, 
but is confined to a stamp which is used for the 
purpose of denoting the stamp duty chargeable on 
an instrument, but which is improper fa a particular 
case, having regard to the Act and the Rules. Hence 
where an acknowledgment of a debt of the kind 
described in Art. I of the first Schedule to the Act 
was stamped by the debtor with a one-anna postage 
stamp, instead of with a one -.anna receipt stamp, it 
was held that the acknowledgment must be treated 
as if it had not been stamped at all Reference 
under s. 57 of Act II of 1899 (f.b. 1901) 

„ v , ' I. Is. B. 23 All. 213 

2, — Construction of 

document — . Promissory note — Acknowledgment. Three 
persons borrowed money from a fourth, and 
at the time a memorandum signed by the borrowers 
was drawn up in the following terms : — “Account 
(lelcha) of Bhawani Din Kalwar, Katwari Kalwar 
and Bindesri Kalwar, 8th February 1901, interest 
1 per cent, per mensem, payable 3rd May 1901, 
R500 borrowed from Udit Upadhya for a sugar 
factory.’ 9 The document contained no promise to 
repay the money. Held, that this was a mere memo- 
randum, which might perhaps amount to an ac- 
knowledgment such as would require a 1-anna 
-stamp, which it bore, but was certainly neither a 
promissory note nor an acknowledgment coupled 
with*: a promise to repay, which would require a 
stamp of, higher value, and would not exclude parol 
evidence of, the contract. Udit Upadhya v. 
BhawanI Dhsp (1905) • , .27' All. 84 


STAMP ACT (II OP 1899) — contd. 

SCHEDULE I —conoid. 

Art. 1 —contd. 

3. — — Stamp — ■Construe’' 

Uon of document — - Memorandum, of account — Acknow- 
ledgment of debt— Admissibility of evidence. The 
plaintiff sued for the recovery of certain sums of 
money lent by her deceased husband to the defend- 
ants, a firm of bankers, and she produced in 
support of her claim two documents described in 
the lower Courts as sarkhats. These were docu- 
ments in the form of extracts from bankers 7 books 
showing a credit and debit side and in one case a 
balance, struck, but they were not signed by the 
parties or either of them, and they contained no 
acknowledgment of or promise to pay a debt. They 
were not stamped. Held, that these papers were 
merely memoranda, which might be given in evi- 
dence for what they were worth, but did not require 
to be stamped. Udit Upadhya. v. Bhawani Din , 
I. L. R. 27 All 84, referred to. Dulmha Kunwak 
v. Mahadeo Prasad (1906) . I. Xi. B. 28 All. 436 

4. — Arts. 1 and 5 —Acknowledgment — 

Stamp — Agreement . Plaintiff sued upon an acknow- 
ledgment passed by the defendant to the following 
effect : — “ This day rupees two hundred and forty- 
one 1 received. The interest thereon is by agreement 
fixed to be at the rate of El per cent, per month. 
This is the account in respect of the name.” The 
acknowledgment bore an anna stamp. Held, that 
the above acknowledgment was an agreement, and, 
as such, required an eight-anna stamp. Laxumtbai 
v. Ganesh Ragtiunath (19001 

I. Xi. B. 25 Bom. 373 

Art. 5— Cl. (b) — Agreements to deliver 

goods in exchange for goods — Price. Agreements 
or memoranda of agreements to deliver goods in 
exchange for goods are not agreements of sale 
under Art. 5, goh. I, of the Indian Stamp Act 
(II of 1899), and are liable to stamp duty of eight 
annas each, as agreements “ not otherwise provided 
for.” Samaratmal Uttamchand v . Govind (1901) 
I. It, B. 25 Bom. 09B 

_ Art. 23. 

See ante , s. 24 and Sch. I, Art. 28. 

See post , Arts. 55, 23 and 62 (e). 

~ — ■ — - Pressing factory— Pari- 

nership — Transfer of a share in consideration of a 
certain sum — Document — Release — Conveyance on 
sal of property. Where by a document, the execut- 
ing party, purporting to be entitled to a share in a 
going pressing factory, transfers absolutely the 
whole of that share to the other person interested 
in the factory in, consideration of a certain sum, the 
document is a conveyance on sale of property. 
Hiralal Havadram, in the matter of. (1908) 

I. I», B,* 32 Bom. 505 

books— Civil Procedure Code {Act XI V of 
1882), ss. 141 A f 142 A. A copy or extract from as, 
entry in &n account book, filed under the provisions 
of, ss. 141A and 142A of the Civil Procedure Code/ 
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STAMP ACT (II OF 1899) —condd. 
SCHEDULE I — condd. 

— Arts. 55, 23, and 02 (e)~~Stamp— 

Conveyance, — Release — Document executed by a 
ben ami purchaser professing to relinquish in favour 
of the real purchaser any claims which he might have 
in virtue of the purchase. Held , that a document, 
by means of which the certified purchaser of pro- 
perty sold by auction in execution of a decree pur- 
ported to relinquish, in favour of a person whom he 
alleged to be the real purchaser of the property, any 
claims which he might have in respect of the pro- 
perty by reason of his being the certified purchaser 
thereof, was to be stamped as a release, according to 
Art. 55 of the first Schedule to the Indian Stamp 
Act, 1899. Reference under s. 57 of Act II 
of 1899 (f.r. 1902) . . I. h. R. 24 All. 372 

— Art. 62. 

See ante, Arts, 55, 23 and 62 (e). 

STAMP DUTY, 

See Hatchitta . 11 C. W. IN*. 1122 

See Stamp. 

See Stamp Acts. 

See Stamp duty, Refund of. 

levy of. 

See Appellate Courts — Exercise of 
Powers in various Cases Special 
Cases . I. B. R. 15 Mad. 29 

■ — payment of. 

See Pauper Suit — Appeals. 

1. 1». R. 1 Bom. 75 
I. B. R. 8 Mad. 214 
I. B. R. 11 Calc. 735 

. right to recover. 

See Jurisdiction— Causes of Jurisdic- 
tion — Cause of Action — Agree- 
ment . I. B. R, 21 Bom, 126 

See Pauper Suit — Suits. 

2 B. la. R. Ap. 22 

See Set-off — General Cases. 

I. L. R. 21 Bom. 128 

1. — . — ? Agreement—Memorandum 

of agreement— -Stamp Act {II of 1899), Sch. 1,5, 
cl (b)~— Amount- — Stipulation to pay interest-— -Ack- 
nowledgment of debt . An account written on a 
sheet of paper signed by the debtor and address- 
ed to the creditor, and also containing a stipula- 
tion to pay interest, is not a mere acknow- 
ledgment of a debt on which a stamp-duty of one 
anna is leviable under Art. I, Sch. I of the Indian 
Stamp Act, but an agreement or memorandum of 
an agreement, which requires a stamp of 8 annas, 
under cl. {b) of Art. 5, Sch. I of the Indian Stamp 
Act. Laxumi Bai' v. Ganesh Raghunath, I.L . R. 
25 Bom. 573, followed. Mulchanb Lala v. 
Kashibullav Biswas (1907) 


"STAMP ACT (II OF 1899 )—contd. 
SCHEDULE I — contd. 

Art. 24 —concld. 

requires no stamp. Kastur Danaji Marwadi v. 
Fakiria Halia Patil (1902). 


Arts. 32 and 40 — Mortgage — Further 

charge — Stamp. Certain property was mort- 
gaged, with possession, for R180, by a deed of mort- 
gage dated 23rd May, 1895. The deed was on a 
•stamp paper of R2 (two). On 23rd August 1899, 
the same property was re-mortgaged to the same 
mortgagee for R250, made up of R180, the consider- 
ation for the former deed, and another sum of R70 
due to the mortgagee. This second deed was 
written on a stamp paper of RL Held, that the 
second deed was not intended to operate merely 
as a further charge, but as a new mortgage in which 
the previous one merged, and that it should there- 
of we be stamped as a mortgage -bond, with possession* 
for R250. In re Megha (1900) 

I. B. R. 25 Bom. 370 

Art. 35. 

See ante , s. 5 and Sch. I, Art. 85. 
Art. 40. 

See ante, Arts. 32 and 40. 

— Art. 43. 

See Arbitration . 13 C. W. H. 63 

— - Art. 47, cl. A. 

S*ee ante , ss. 2 and 7 and Sch. I, Art. 47, 
CL. A. 

— — — — - Art. 47, cl. D — Certificate of mem- 
bership — Policy of life insurance. The certi- 
ficate of membership of a Provident Society was to 
the following effect : — You have, on condition 
of your conforming to the rules and regulations 
of this society from time to time in force, insured 
your life in the class of this society 

; at the age of 6C The name of Mr. 

, residing at , has been 

registered as that of the person to whom the 
amount due under the rules of this society after 
your death should be paid.” Held, that the above 
certificate was a policy of life insurance, within 
the meaning or Art. 47, cl. D, of Act II of 1899, 
and as such liable to pay ad valorem duty. In re 
the Himat Provident Society, Limited (1900) 
I. B. R. 25 Bom. 376 

— — Art. 53 (c)— Stamp — Receipt for 

rent — Receipt for money paid out of Court in 
satisfaction of a decree for rent. Held, that, although 
a receipt for rent of an agricultural holding is exempt 
from payment of stamp duty under Art. 53 (c) 
of the first Schedule to the Indian Stamp Act, 1899, 
a receipt for payment out of Court of money due 
under a decree for such rent is not so exempt. 
Emperor v . Dungar Singh (1908) 
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STAMP DU TY—concld. 

% — — Belinquishment of claim by 

reversioner — Release, The relinquishment of 
his claim "by a reversioner is a release and must be 
stamped accordingly. Krishnaji Narayanv. 
Balkrishna Venkatesh (1909) 

. I. L. B. S3 Bom, 657 

STAMP DUTY, BEFUND OP. 

See Compromise — Compromise of Suits 
under Civil Procedure Code. 

1 Ind. Jur. O. S. 57 : 1 Hyde 149 
Marsh. 274 
1 Mad. 127 
12 W. B. 876 

See Stamp Act, 1879, s. 51. 

I. Ii. B. 16 Mad. 459 
I. L. B. IS Mad. 235 

See Stamp Duty. 


1 


Demanded case. The stamp 


duty is refundable, and should not be charged to 
the respondent, in a case remanded. Masseyk v . 
Jugobundhoo Dutt . . 1 W. B. Mis. 12 

Held , by the ma- 


jority of the Court (Loch, J., dissenting, and Camp- 
bell, J doubting), that, where an appeal is re- 
manded in part, the appellant is entitled to a return 
of a proportionate part of the stamp duty paid by 
him. In the matter of the petition of Doorga Dass 
Dutt 

B. D. B. Sup. Vol, 511 : 6 W. B. Mis. 65 
1 Ind. Jur. 1ST. S. 401 

In re Prosunno Chunder RoykChowdry 

11 B.CL. B. 372 note 

s.c. Prosunno Chunder Roy Chowdhry v . 
Nubo Kristo Chatteejee . 18 W. B. 434 


3 , 

peal. 


Compromise 


pending ap- 
can be allowed 




No refund of stamp duty 
when a suit is compromised pending the hearing of 
an appeal preferred. Land Mortgage Bank of 
India v . Mehtus , . 4 B. L. B. Ap. 96 

In re Abdul Hamed Chowdry 

4 B. B. B. Ap. 98 note 

4. Befund of excess of stamp 

duty — Court Rees Act ( VII of 1870), ss, IS, 24, 
and 15. The plaintiff brought a suit for declaration 
of his maliki right over a certain patni tenure, and 
he alleged that the defendants had executed a hiba 
in his favour in consideration of a diamond ring 
worth R30,000. He valued his suit at R5,600, being 
twenty times the malikana of R 280, to which the 
petitioner alleged he was entitled. The Subordinate 
Judge held that the plaintiff was bound to value his 
suit at RSOyOOO, the consideration mentioned in the 
hibanama. The plaintiff paid the deficiency, and his 
suit was ultimately dismissed. The plaintiff ap- 

S jaled to the High Court, and valued his appeal at 
5, .600, which valuation was accepted by the High 
Court. On an application by the plaintiff for a cer- 
tificate authorizing him to receive back from the 
Collector the excess of stamp duty paid by him 
Held, that the Court had no power to grant it, its 
power being limited to cases specified in ss. 13, 14, 


STAMP DUTY, REFUND OF -condd. 

and 15 of the Court Fees Act ; but that there is* 
nothing in the law preventing the Government from 
refunding any amount which they may think the- 
plaintiff was improperly ordered to pay. In the 
matter of the. petition of Zoynooddeen Hossein. 
Khan 11 B. 3J. B. 370 

s.c. Zoynooddeen Hossein Khan v . Secre- 
tary to the Board of Revenue 

20 W. B. 108; 

5. Failure of portion of appeal. 

Where an appeal to the High Court in a case in- 
volving property not exceeding R 3,000 in value was 
filed, under Act X of 1862, on a stamp paper worth 
R100, and the result was a remand in respect to a 
portion of the property of which the value was; 
R 1,756, it was held that, as the appellant was 
successful in his appeal in respect of property repre- 
senting a value which must of itself have required a 
stamp duty of R100, that portion of his appeal in 
which he failed did not necessitate the payment of; 
any further stamp duty ; consequently the appellant 
was entitled to a refund of the stamp duty in full. 
Bhikoo Mollah v. Rash Monee Dossee 

9 W. B. 357 

6. • — — - - — Compromise of appeal before 
hearing. Where an appeal had been compro- 
mised before a Bench of the Sudder Court, and in 
the presence of the parties, before it had been 
entered in the cause list hung up in the Court- 
room : — Held, that appellant was entitled to a re- 
fund of the full amount of stamp duty paid by 
him. In the matter of Gujendro Naeain Roy 

11 W. B. 158 

7. Attorney — Entry on Boll of 

advocates — Refund of Stamp duty — Stamp Act {II 
of 1899), s. 52 (a), Sch. I, Art SO, Exemption* 
B, who had been enrolled as an attorney of the 
High Court of Calcutta and paid the requisite 
stamp duty of R250, was subsequently enrolled as- 
an advocate of the same Court and paid a stamp 
duty of R500. On an application by B for a 
refund of the latter stamp duty, by virtue of the- 
Exemption to Article 30, Schedule I of the Indian 
Stamp Act of 1899 : — Held, that exemption could 
be claimed and that the stamp duty of R500 
should be refunded. In re R. Baxter (1909) 

I. X.. B. 36 Calc. 645 

STABS DECISIS. 

Its value in the 

department of procedure. The principle of stare 
decisis is of undoubted value in its bearing on the 
law of property, but the doctrine is not of the same 
importance in the department of procedure when 
the practice of one Court is to be brought into 
conformity with the settled practice of other Courts 
and the plain terms of the Code. Manilal Har- 
govandas v. Vanmalidas Amratlal (1905) 

I. L. B. 29 Bom. 62L 

STATEMENT IN FBEYIOUS DEPOSI- 
TION. 

b : See Evidence' Aot{1 of' 187 2J.*: ;• a; 

12 0, YY. N.:26S . ; 
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STATEMENTS MADE OUT OF COURT. 
See Magistrate, Jurisdiction of — Gen- 
eral Jurisdiction. 

I. Xi. R. 14 Bom. 572 

statements recorded by Police in 

Special Diary — 

See Witness. 

I. L. R. 38 Gale. 580 

STATUTE. 


STATUTE — contd . 

- — — — 13 Eliz., c, 5 — concld . 

See Transfer of Property Act, s. 53. 

I. L. B. 22 Calc. 185 
I. Ii. B. 23 Mad. 184 
I. L. R. 25 Bom. 202 
I. Xi. R. 27 Bom. 146 

Doctrine of fraudulent convey- 
ance void against creditors. The doctrine of 
a fraudulent conveyance being void as against 
creditors held to be a principle of Hindu as it is 
of English law under 13 Elizabeth, c. 5. Sham- 
kissore Shaw v. Cowie . 2 Ind. Jur. O. S. 7 

See Soodheekeena Chowdhrain v . Gopee 
Mohun Sein . . . .1 W. B. 41 

27 Elis., e. 4 — 

See Debtor and Creditor 1 W. B. 41 
See Transfer of Property Act, s. 53. 

I. Is, B. 22 Calc* 185 
X. Xi. B. 25 Bom. 202 

See Voluntary Conveyance. 

22 W. B. 60 

43 Elis., e. 4 — 

See Bombay Municipal Act, 1888, ss. 
143, 144 . X. L. B. 16 Bom. 217 

See Will — Construction. 

14B.E.B. 442- 

3 Jac. I, c. 7 — 

Stat. 3 Jac. I, e. 7, has not been extended to 
India. Wilkinson v. Abbas Sirkar 

3 B. Ii. B. O. C. 96 

— — 21 Jac. I, e. 16 — 

See English Law — Limitation. 

5 Moo. I. A. 43 ; 234 

See Limitation — Statutes of Limita- 
tion— Stat. 21 Jac. I, c. 16. 

5 Moo. X. A. 43 
See Statutes, Construction of. 

5 Moo. I. A. 23 4 

— 29 Car. II, c. 3 — 

See Guarantee . 5 B. L. B. 639' 

See Statute of Frauds. 


See Oudh Estates Act. m . __ 

8 C. W. N. 699 
D. B. 31 1. A. 132 

See Oudh Rent Act. 

I. Ii. B. 26 All. 299 
8 C. W. N. 521 
X>. B. 31 1. A. 116 

See Probate and Administration ActJ 

8 C. W. H. 578 

See Statutes, Construction of. 

— promulgation of — 

See Onus of proof— Mortgage. 

B. Ii. R. Sup. Vol. 415 


— repeal of, effect of — 

See Appeal — Bight of Appeal, Effect 
of Repeal on. • ; , : 

See Civil Procedure Code, 1882, s. 3. 

See Execution of Decree — Effect of 
Change of Law pending Execution. 

See Limitation— Statutes of Limita- 
tion — Limitation Act, 1871. 

I. Ij. B. 1 Bom. 287 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Madras Act III of 1865. 

I. L. B. 1 Mad. 223 

See Offence before Penal Code came 
into operation. I. Xi. B. 1 All. 599 

I. X,. R. 2 Calc. 225 


_ 5 and 6 Edw. Ill, c. 16— 

See Salary . .3 Moo. I. A. 435 

— 32 Hen. VIII, c. 34— 

See Landlord and Tenant— Forfeiture 
— Breach of Conditions. 

I. Ij. R. 14 Calc. 176 

— 13 Eliz., e. 5— 

See Debtor and Creditor. 

1 Hyde 178 
2 Ind. Jur. O. S. 7 
1 W. B. 41 
I. II B. 10 Calc. 616 
Xi. R. 11 1. A. 10 
I. Ij. R. 11 Bom. 666 
I. Ii. B. 13 Bom. 434 

See Insolvency Act, s. 26. 


— 29 Car. II, c. 7— 

See Lord’s Day Act. 

— 31 Car. II, e. 2— 

See Foreigners . I. D. B. 18 Bom. 636 
See Habeas Corpus . 6 B. L. B. 392 

— - 2 & 3 Anne, e. 4, s. 1— 

See Vendor and Purchaser — Notice. 

I. Ii. R. 6 Bom. 168 

— 6 Anne, c. 2, s. 4 (Ireland) — 

See Vendor and Purchaser — Notice. 

I. B. B. 6 Bom. I6& 
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^STATUTE— contd . 

6 Anne, c. 35, s. 1 — 

See Vendor and Purchaser — Notice. 

X. Xi. B. 6 Bom. 168 


— 21 Geo. Ill, c. 70 — concld . 

— s. 21 — 

Bee Privy Council, Practice of - — Valu- 
ation of Appeal . 5 W. B. p. C. 34 

1 Moo. I. A. 863 

__ g, 24 — ' 

Bee Judicial Officers, Liability of. 

2 Moo. I. A. 298 

— 37 Geo. XII, e. 142, s. 10— 

Bee Jurisdiction of Criminal Court — 
European British Subjects. 

7 Bom. Or. 6 

_ 39 & 40 Geo. Ill, e. 70, s. 3— 

See High Court, Jurisdiction of — 
Madras — Civil . I. L. B. 8 Mad. 24 

— 49 Geo. Ill, e. 123— 

See Salary . 3 Moo. I. A. 435 

— 52 Geo. Ill, e. 101 (Lord Bomilly’s 


— 7 Anne, c. 20 — 

Bee Vendor and Purchaser — Notice. 

I. L. B. 6 Bom, 168 


— 8 Anne, c. 14 — 

Bee Landlord and Tenant — Payment 
of Bent— Generally. 

3 B. L. B. O. C. 50 


— 7 -Will. Ill, c. 8, s. 2— 

See Waging War against the Queen. 

7 B. X,. B. 63 

— 7 Geo. I, e. 21, s. 5— 

Bee Bottomry Bond . 5 Bom. O. O. 64 


- 8 Geo. II, e. 6, s. 1 — 

Bee Vendor and Purchaser — Notice. 

I. L. B. 6 Bom. 168 

— 14 Geo. Ill, e. 48— 

Bee Contract — Wagering Contracts. 

I. L. B, 23 Bom. 191 


Bee Bight of Suit— Charities and 
Trusts . I. Ii. B. 17 Mad. 462 
I. L. B.I24 Gale. 418 

— 53 Geo. Ill, c. 155, ss. 99 and 100 — 

Bee Jurisdiction of Civil Court — Re- 
venue . . I. L. B. 1 Mad. 89 

— s. 105— 

See Jurisdiction of Criminal Court 
— European British Subjects. 

7 Bom. Or. 6 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

6. Bom. Or. 14 

— s. Ill— 

See Advocate General. 

4 Moo. I, A. 190 

— 58 Geo. Ill, e. 100— 

See Habeas Corpus. 

5 B. L. B, 418 ; 557 

4 Geo. IV, c. 84, s. 3— 

Bee Act XIII of 1859. 

I. Tm B. 21 Gale. 262 


— 21 Geo. Ill, e. 70, s. 5— 

See High Court, Jurisdiction of — 
Madras — Civil . I. L. B. 8 Mad. 24 

__ s. 8— 

See Mandamus . 11 B. L. B. 250 

Bee Bight of Suit — Acts done in ex- 
ercise of Sovereign Powers. 

I. L. B. 1 Calc. 11 

— s. 17— 

See Contract Act, s. 27, 14 B. Xj. B. 76 


See Guarantee . 5 B. Xi, B. 639 

See Landlord and Tenant — Buildings 
on Land, Bight to remove and Com- 
pensation for Improvements. 

X. Xi. B. SCale. 582 
I. X.. B. 5 Gale. 688 


See Landlord and Tenant — Contract 
of Tenancy, Law Governing. 

I. Xi. B. 5 Gale. 688 

See Statute of Frauds. 

5 B. Ii. B. 639 ; 648 

.i: . ^ "-7^ . d — — Construction of 
•section — “ Inheritance and Succession” Per Pon- 
tifex, J. — The true construction of s. 17 of 21 
George HI, e« 70, must confine the words u their 
inheritance and succession 55 to questions relating 
to inheritance and succession Toy the defendants. 
S AERIES V. ProSONOMOYEE Dos^EE 

I. L. B. 6 Calc. 794 s 8 G. Xj. B, 76 


4 Geo. IV, e. 71, s. 17— 

See High Court, Jurisdiction of — 
Madras— Civil . I. Xi. B, 8 Mad. 24 

4 Geo. IV, c. 81— 

See Jurisdiction of Criminal Court — 
European British Subjects. 

, 18 - 

„ 6 Geo. IV, c, 18 — * 

See English Law— Bankruptcy. 

2 Moo, I, A. 263 


I |8 

ill Sill IlSiliil | 
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— 5 & 6 Viet., e. 122 — 
flee Insolvency Act, s. 60 

— 6 & 7 Viet., e. 65— 

flee Copyright . 8 


6 & 7 Viet., e. 94— 

See Consular Court. 

1. 1). R. 8 Bom. 58. 

7 & 8 Viet., c. 69 — 

See Appeal to Privy Council— Cases, 
in which Appeal lies or not— Appeal- 
able Orders . 5 Moo. I. A. 499 

— 8 Viet , e. 18 (Lands Clauses Con- 
solidation Act), s. 63 — 

See Land Acquisition Act, 1894, s. 23. 

I. L. R. 25 Calc. 840 

8 & 9 Viet., e. 109— 

flee Contract— Wagering Contracts. 

4 Moo. I. A. 839- 
I. L. R. 23 Bom. 191 

flee English Law— Wagers. 

4 Moo. L A. 83a 


— 3 & 4 Will. IV, c. 85, s. 43— 

See Cession op British Territory in 
India . I. L. R. 1 Bom. 367 
L. R. 3 I. A. 102 
10 Bom. 37 

— 3 & 4 Will. IV, e. 123— 

flee Jurisdiction op Criminal Court — 
European British Subjects. 

7 Bom. Or. 6 

_ 5 & 6 Will. IV, e. 54- 
flee Marriage . * 2 Hyde 85 


STATUTE-cow^. 

_ 6 Geo. IV, e. 85 — 

See Salary . . 3 Moo. I. A. 435 

9 Geo. IV, c. 33 (Fergusson’s 


Aet)- 


flee Land Tenure ih Bombay. 

4 Bom. O. C. 1 

9 Geo. IV, c. 73, s. 36— 

flee Insolvency Act, 9 Geo. IV, c. 73. 

1 Moo. I. A. 87 

— 2 & 3 Will. IV, e. 34— 

flee Supreme Court, Madras. 

3 Moo. I. A. 329 

2 & 3 Will. IV, e. 51— 

See Practice— Civil Cases— Admiralty 
Court . . I. L. R» 22 Calc. 511 

_ 2 & 3 Will. IV, e. 71— 

See Prescription — Easements — Light 

and Air . 3B. L.E.O.C, 18 

6 B. L. B. 85 : s. c., on appeal 
12 B. L. R. 406 
L. R. I. A. Sup. Vol. 175 
15 B. L. R. 361 
I. L. R. 14 Calc. 839 


2 & 3 Will. IV, e. 114— 

flee English Law — Bankruptcy. 

2 Moo. I. A. 263 

_ 3 & 4 Will. IV, c. 41— 

flee Appeal to Privy Council — Cases in 
which Appeal lies or not — Appeal - 
able Orders . 5 Moo. I. A. 499 

See Privy Council, Practice of — Spe- 
cial Leave to Appeal. 

1 Ind. Jur. O. S. 117 : 8 Moo. I. A. 270 

3 & 4 Will. IV, c. 42— 

See Oudh Rent Act, s. 141. 

I. L. R. 26 All. 297 

. „ S & 4 Will. IV, e. 42, s. 28— 

flee Interest — Cases under Act XXXII 
op 1839 . .. 6 Moo. I. A. 232 


STATUTE — contd. 

- 7 Will. IV, and 1 Viet., e. 85,. 


s. 2- 


See Offence on the High Seas. 

1 B. L. R. O. Or. X 


1 Viet., e. 28, s. 9- 


flee Will — Attestation. 


13B.L. R. 392. 


2 & 3 Viet., e. 39- 


1 Hyde 98‘ 


flee Custody op Children, 

— 3 & 4 Viet., e. 56- 

flee Ship, Registering op. 

4 Moo. I. A. 179 

_ 3 & 4 Viet., c. 65— 

flee Jurisdiction — Admiralty and Vice- 
Admiralty Jurisdiction. 

5 Bom. O. C. 04: 
10 Bom. 110 

— - 5 & 6 Viet, e. 39, ss. 1 and 3 — 

flee Principal and Agent — Authority 
of Agents . 1 Ind. Jur. O. S. 17' 

1 W. R. F. C. 43 : 9 Moo. I. A. 140- 

5 & 6 Viet., e. 45— 

flee Copyright . I. X«. R. 17 Calc, 951 


I. L. R. 19 Bom. 557 
— 5 & 6 Viet., e. 100 — 

See Copyright . 8 B. L. R. 298- 
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_ 17 & 18 Viet., e. 125 — 

See Contract Act, s. 28. 

I. Ii. B. 1 Calc. 42 ; 466 

See Witness — Civil Cases — Swearing 
or Affirmation of Witnesses. 

2 Mad. 246 

_ 18 & 19 Viet, e. 01, s. 21— 

See Offence on High Seas. 

l.X. B.21 Calc. 782 

_ 20 & 21 Viet, e. 55, a 28— 

See Dinoroe Act (IV op I860), ss. 7, 11, 
AND 45 . ... 7 C, Wl". 504 


— 22 & 23 Viet., e. 41* 
'See Ceown. Lanes." ' 


'STATUTE— contd* 

. 11 & 12 Viet., e. 21— ' : 

See Insolvency. 

See Insolvency Act. 

12 Sz 13 Viet., c. 83 (Xioeal and 

; Personal)— 

See Bailway Company. 

I. Xi. B. 15 Bom. 537 
I. L. B. 16 Bom. 434 


12 & 13 Viet., c. 96- 


See Jurisdiction of Criminal Court — 
General Jurisdiction. 

8 Bom. Cr. 63 
I. Ii. B. 5 Mad. 23 

See Offence on the High Seas. 

8 Bom. Cr. 63 

12 & 13 Viet, c.' 106, s. 65— 

See Insolvency Act, s. 60. 

X. X B. 21 Calc. 1018 

13 & 14 Viet., e. 104 

See Copyright . 8 B. Xi. B. 298 

14 & 15 Viet., e, 19, s. 5 — 

See Offence on the High Seas. 

1 B. Ii. B. O. Cr. 1 

15 & 16 Viet., e. 82, s. 41- 

See Patent . I. X B. 9 All. 191 
I. B. 13 I. A. 134 

16 & 17 Viet., c, 95- 

See' T erritory, Transfer of. 

2 Bom. 112 : 2nd Ed. 106 

i | 17 & 18 Viet., e. 104- 

See Merchant Seamen’s Act, 1859. 

I. X B. 12 Calc. 43 

See Merchant Shipping Act, 1854. 

Bourke O. C. 388 
1 Ind. Jur. 3ST. S. 95, 371 
8 Mad. 85 

See Offence on the High Seas. 

I. X B. 21 Cale. 782 


STATUTE —contd. 


Act)- 


20 & 21 Viet., c. 66, s. 67- 

See Military Courts of Bequest. 

1 Mad. 443 

_ 20 & 21 Viet, e. 85- 

See Divorce Act, s. 22 et seqq. 

I. X B. 26 All. 553 

— 21 & 22 Viet , e. 27 (Lord Cairns 9 


See Injunction — Special Cases — Ob- 
struction or Injury to Bights of 
Property . I. L. B. 13 Bom. 252 

21 & 22 Viet., e. 70- 

See Copyright . 8 B. L. B. 298 


21 & 22 Viet, c. 106- 


See Crown Lands. 

I. L. B. 26 Mad. 268 

See Domicile . I. X B. 4 Cale. 106 
See Jurisdiction — Causes of Jurisdic- 
tion — Dwelling, Carrying on Busi- 
ness, or working for Gain. 

1 Hyde 37 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Theft. 

I. X B. 10 Bom. 186 
Parties — Parties to Suits — Gov- 
ernment . I. X B. 14 Cale. 250 

See Bight of Suit — Acts done in exer- 
cise of Sovereign Powers. 

I. X B. 1 Cale. 11 
See Territory, Transfer of. 

2 Bom. 112 : 2nd Bd. 106 

— — — - — — ss. 41, 42 and 05 — Construction — 
Suit to recover damages — c< Liabilities lawfully con- 
tracted and incurred ” — Secretary of State in Council* 
Tlie term “ Government of India ” in s. 42 of 
the Statute points to its bearing the meaning not 
of the Governor General in Council, but of the 
superintendence, direction and control of the coun- 
try. The words of ss. 42 and 65 are capable of the 
construction that the reference in them to the East 
India Company is in case of the earlier section to 
furnish a clue to the character of the charge, rather 
than to the conditions, which can bring it into 
being, and in the later section to indicate the mode 
in which the liability may be enforced, and not the 
circumstances under which it may be incurred. 
Shivabhajan v. The Secretary of State for 
India (1904) . . . I. X B. 28 Bom. 314 

21 & 22 Viet., c. 126 — 

See Arrest— Civil Arrest 1 4Hy<ie ';253 : ; : 





See Statutes, Construction of. 

I. L. B. 11 All. 490 

See Territory, Transfer of. 

2 Bom. 112 : 2nd Ed. 106 

_ 24 & 25 Viet., c. 73— 

See Copyright . 8 B. I». B. 298 

— 24 & 25 Viet., e. 104 — 

See Charter Act. 

See Letters Patent, High Courts. 

See Bules of High Court, Madras. 

I. L. B. 1 Mad. 24 

— s. 7— 

See High Court, Jurisdiction of — 
N.-W. P.— Civil . 1. 1*. B. 9 All. 625 

See Judge of High Court. 

I. B. B. 16 All. 136 
I. Xi. B. 20 All. 267 
L. B. 25 I. A. 54 

See Transfer of Criminal Case — 
Ground for Transfer. 

I. X*. B. 28 Calc. 709 


See Chief Justice, Power of. 

I. I». B. 8 Calc. 63 

— ss. 14, 15— 

See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

I. X*. B. 30 Calc. 588 

— s. 15— 

See Appeal to Privy Council— Cases 

IH WHICH APPEAL LIES OR NOT — Ap- 
PEALABLE ORDERS . 13 B. Xi. B. 103 

See Criminal Procedure Code, 1898, 
ss. 145, 435 . I. B. B. 31 All. 150 

See Land Acquisition Act, 1870. 

15 B. L. B. 197 
See Legal Practitioner’s Act, 1879, 
s. 36 . . . I. Ii. B. 31 All. 59 

See Nuisance— Under Criminal Pro- 
cedure Code . I. X«. B. 19 Calc. 127 

See Review— Power to Review. 

6 B. X,. B. 333, 834 note 
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. 23 & 24 Viet., e. 88- 


See Jurisdiction of Criminal Court- 
General Jurisdiction. 

I. Ii. B. 5 Mad. 23 
8 Bom. Cr. 63 


See Offence on the High Seas. 

8 Bom. Cr. 63 


24 Viet., c. 10 — 

ie Jurisdiction — Admiralty Jurisdic- 


tion. 


24 & 25 Viet., e. 67— 

See Appeal to Privy Council— Cases 
ih which Appeal lies or not — Sub- 
stantial Question of Law. 


I. X.. B. 1 Calc. 431 


See Bombay City Improvement Act. 

I. Ii. R. 27 Bom. 424 


See Cession of British Territory in 
India . . I. Xj. B. 1 Bom, 367 

Ii. B. 31. A. 102 
10 Bom. 37 


See Divorce Act, s. 2. 

I. Xi. B. 10 Bom. 422 


See Foreigners. 


I. Xi. B. 18 Bom. 636 


See High Court, Jurisdiction of — 
N. W. P.— Civil I. Xj. B. 11 All. 490 


See Indian Councils Act. 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. Li. B. 3 Cale. 63 
I. X,. B. 4 Calc. 172 
X,. B. 5 X. A. 178 


STATUTE — contd. 

— — - 24 & 25 Viet. e. 104— contd. 

— s. 9 — 


See Appeal to Privy Council — Cases 
in which Appeal lies or not — Sub- 
stantial Question of Law. 

See Cession of British Territory in 
India . . I. Xj. B. 1 Bom, 367 

Xi. B. 3 X. A. 102 
10 Bom. 37 


See Jurisdiction of Civil Court — 
Political Officers. 

7 B. L. B. 452 note 


See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. Ij. B. 3 Calc. 63 
I. Xj. B. 4 Calc. 172 
Xi. B. 5 X A. 178 


s. 11- 


See Insolvency Act, s. 5. 

1. Ii. B. 21 Bom. 405 


— ss. 11 and 13 — 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. X,. B. 3 Calc. 63 
I. X,. B. 4 Calc. 172 
Ij. B. 5 I. A. 178 

- s. 12— 

See High Court, Jurisdiction of — Cal- 
cutta — Civil . . 24 W. B, 366 


s. 13— 


See Letters Patent, High Court, cl. 15. 

X. Is. B. 17 Mad. 100 

Letters Patent, High Court, 


See 


N.-W. P., cl. 27 . . 2 *NT. W. 117 

Agra F. B. Ed. 1874, 196 

- s. 14— 
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STATUTE — contd. 

- 31 Viet, c. 4— 

See Specific Performance — Special. 
Cases . I. I». B. 17 Bom. 232. 


ST AT BTE— contd. 

__ _ 24 8c 25 Viet. c. 104 — conoid. 

■ s, 15 —contd. 

See Revision, Criminal Cases — Gene- 
ral Rules for Exercise of Power. 

I. X,. B. 24 All. 315 

See Small Cause Court, Presidency 
Towns — Practice and Procedure — 
Leave to Sue I. Xj. R. 18 Mad. 238 

See Superintendence of High Court — 
Charter Act, s. 15. 

See Witness— Criminal Cases — Sum- 
moning Witnesses. 

I. L. R. 30 Calc. 508 

S. 16 

See Judge of High Court. 

I. Xi, R. 16 All. 136 
I. X«. R. 20 All. 267 
Xj. R. 25 I. A. 54 

u s. 18— , 

See Divorce Act, s. 2. 

I. Xj. R. 10 Bom. 422 

— — 24 8c 25 Viet., e. 154 
See N.-W. P. Act (Local) II of 1901, 
s. 20. 

— 28 Viet., e. 24— 

See Jurisdiction — Admiralty and 
Vice- Admiralty Jurisdiction. 

10 Bom. 110 
6 B. Xi. R. 323 

— 28 Viet., e. 25, s. 3 — 

See High Court, Jurisdiction of — 
N.-W. P.— Civil. 

I. L. R. 18 All. 375 


— 32 8c 33 Viet., e. 2 »- 
See Crown Lands. 


I. X.. R. 26 Mad. 268 


— 32 8c 33 Viet., c. 71 — 
See Insolvency Act, s. 40. 


— 32 8c 33 Viet., e. 98, s. 1 — 

See High Court, Jurisdiction of — 
N.-W. P.— Civil. 

X. Xj. R. 11 All. 490 

See Statutes, Construction of. 

I. Xj, R. 11 AIL 490 


— 33 8c 34 Viet., e. 59* 
See Crown Lands. 


— 36 8c 37 Viet., e. 66. s. 25— 

See Transfer of Property Act, s. 132 

I. Xj. R. 21 Bom. 6Q i 


— 37 8c 38 Viet., e. 27— 

See Courts (Colonial) Jurisdiction 
Act, 1874. 

See Offence on the High Seas. 

I. L. R. 14 Bom. 227 
X. X.. R. 21 Gale. 782. 

— s. 3— 

See Jurisdiction of Criminal Court 
— General J urisdiction — 0 ffence 

Committed on the High Seas. ... j 

I. L. R. 25 Bom. 636 


— 28 8c 29 Viet., e. 15 — 

See Proclamation. 

I. X.. R. 35 Gale. 701 

— 28 8c 29 Viet., c. 15, ss. 3 and 6— 

See Divorce Act, s. 2, 

I. Xi. R. 10 Bom. 422 

See High Court 1. 1*. R. 35 Calc. 701 


— 39 8c 40 Viet., e. 46- 

See Consular Court. 


— 42 8c 43 Viet., c. 33, s. 144— 

See Army Discipline Act. 

7 C. Xj. R. 330> 


— 28 8c 29 Viet., e. 17 (preamble) — 

See High Court, Jurisdiction of — 
N.-W. P.— Civil. 

I. B. R. 11 All. 480 
See Statutes, Construction of. 

I. Xj, R. 11 All, 490 

— 30 8c 31 Viet., e. 13, s. 99— 

See Small Cause Court, Mofussil — 
Jurisdiction — Military Men. 

2 B. Xj. R. S. 3Sf. 3 ; 7 

— 30 8c 31 Viet, e. 124, s. 11— 

See Offence on the High Seas. 

7 Bom. Cr. 88 
1. 1. R. 14 Bom. 227 

..s.idli — - 5S ' 


— 43 8c 44 Viet., e. 16, s. 10 — 

See Merchant Seamen’s Act, 1859. 

I. Xj. R, 12 Gale. 438- 


_ 44 8c 45 Viet., e. 41, s. 7 — 

See Vendor and Purchaser— Breach/' 
of Covenant . I. IL/R, ; 2g ; <jaJe.': : 298»; 

Q s, 17— 

See Mortgage— Redemption*— Right or 
Redemption , I. X>* XL 16 AIL 295 
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sufficiency of signature under — 
See Contract— -Alteration of Con- 
tracts — Alteration by Party. 

8 B. Xi. B. 305 

1. — — Application of, to 

P arsis. The Statute of Frauds (29 Car. II, c. 
3), except so far as it has been repealed, applies to 
Parsis in India. Bai Maneckbai v. Bai Merbai 

1. I*. B. 6 Bom. 863 

2. : ■ Application of — 

Mahomedans . The Statute of Frauds is to some 
extent in force in the Island of Bombay. The 4th 
section is not applicable to Mahomedans. Ma- 
nikji Mehervanji v. Rahxmtulla Alubhai 

1 Bom. Ap. 1 

8. — — Application of p 

to the High Court , Original Civil Side . Quaere : 
Does the Statute of Frauds form any part of 
the procedure the High Court in its original 


See Bombay Municipal Act, 1888, s. 
248 . I. £i. K, 20 Bom. 617 

See Bombay Revenue Jurisdiction 
Act, s. 11 . 1. 1*. B. 20 Bom. 803 
I. Xi. B. 22 Bom. 583 

See Certificate of Administration 
— Certificate under Bombay Reg- 
ulation YIII of 1872, etc. 

I. Ii. B. 13 Bom. 37 

See Civil Procedure Code, 1882, s. 
102 . . . 10 C. W. BT. 991 


STATUTE — concld. 


44 & 45 Viet., c. 58 — 

See Army Act, 1881. 

See Small Cause Court, Mofussil— 
Jurisdiction— Army Act. 

I. L. B. 13 Calc. 143 
I. L. B. 10 Bom. 218 
I. L. B. 10 Mad. 319 


See Small Cause Court, Presidency 
Towns— Jurisdiction— Army Act. 

I. I*. B. 13 Calc. 37 
I. L. B. 18 Calc. 144 ; 372 


46 & 47 Viet., e. 52— 


See Insolvency Act (11 & 12 Vict., 
c. 21), s. 40 . I. L. B. 26 Bom. 623 


51 Vict., e. 4, s. 7- 


See Small Cause Court, Presidency 
Towns — Jurisdiction — Army Act. 

I. Xi. B. 18 Calc. 144 ; 372 


53 & 54 Vict., e. 27- 


See Admiralty or Vice-Admiralty 
Jurisdiction . I. X*. B. 29 Calc. 402 


55 & 56 Vict., e. 14— 
s, 5 — 


See Bombay City Improvement Act. 

I. L. B. 27 Bom. 424 


_ _ 58 Viet., c. 7— 

See Army (Annual) Act, 1S95. 

STATUTE OF DISTBXBUTXON. 

See Parsis . X Xi. B. 2 Bom. 75 


STATUTE OF FBAUDS (29 Car. II, c. 3). 

See Evidence— Parol Evidence— Va- 
rying or Contradicting Written 
Instruments . 9 B, L. B. 245 


STATUTE OF FBAUDS — concld. 


jurisdiction ? Ram Sagur Dutt v. Nobogopaul 
Mookerjee . . . Bourke O. C. 367 


s. 4 — Application of European 


defendant. The 4th section of the Statute of 
Frauds applies to cases in the mofussil in which 
the defendant alone is a British-born subject. 
Muttya Pillai v. Western . 1 Mad. 27 

5. 21 Geo. Ill , c. 70. 


s. 17 — Hindu deferbdant. The 4th section of the 
Statute of Frauds does not apply to suits in which 
the defendant is a Hindu. Nekram Jemadar v. 
ISWARIPRASAD PACHURI 

5 B. L. B. 643 : 14 W. B. 305 


Hindu and Ma- 


homedan defendants. Where a contract is proved 
to have been entered into, but no memorandum 
thereof in writing has been signed by the parties, 
a Hindu defendant is not entitled to plead the 
Statute of Frauds, that statute not being applicable 
to Hindu (or semble — Mahomedan) defendants. 
Borrodaile v. Chainsook Buxyram 

1 Xnd. Jur. O. S. 70 : 1 Hyde 51 


21 Geo. Ill, c. 70. 


s. 17 — Contract of guarantee. A contract of gua- 
rantee is a “ matter of contract and dealing with- 
in the terms of s. 4 of 21 Geo. Ill, e. 70, and there- 
fore such a contract made by a Hindu is not 
affected by s. 4 of the Statute of Frauds. Jaga- 
damba Dasi v. Grob . . 5 B. Xi. B. 639 


See Charitable Trusts. 

I. X.. B. 33 Bom. 509 


STATUTES, CONSTRUCTION OF. 

See Construction of Statutes. 

See Bengal Municipal Act, 1884, s. 339. 

I. Ii. B. 17 Calc. 329 
See Bengal Tenancy Act, 1885, ss. 15 
AND 16 . I. Xu B. 22 Calc. 337 

See Bengal Tenancy Act, s. 174. 

I. I*. B. 14 Calc. 636 
See Bombay Abkari Act, 1878, s. 55. 

I. X,. B. 17 Bom. 154 
See Bombay Act III of 1866, s. 1, cl. 2. 

4 Bom. Cr. 9 
See Bombay District Municipal Act, 
1873, s. 73 . I. Ii. B. 14 Bom. 180 
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See Pre-emption — Right of Pre-emp- 
tion ' !• Tj. R. 13 AIL 224 

See Prerogative of the Crown. 

See Security for Costs — Suits. 

I. Ij. R. 21 Calc. 832 

See Signature . I. Ij* B. 24 AIL 319 

See Supreme Court, Bombay. 

3 Moo. I. A* 468 ; 488 
5 Moo. I* A. 234 

See Transfer of Property Act, s. 2. 

1. 1*. B. 12 Gale. 583 

See Transfer of Property Act, s. 95. 

10 C. W. 24 628 

See Transfer of Property Act, $. 99. 

I. Ii.B.19 Mad. 382 

_ Codes— 

See Bengal' Tenancy Act (VXII of 
1885), s. 5 (5) . 6 C. W. 24 825 

distinction between enactments 

affecting vested rights and those regu- 
lating procedure- — ' 

See Provident Funds Act, s. 4 

. ';C' I. H '' B» 26 " Mad*:; 440 
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STATUTES, COHSTBUCTIOH OF — contd. 
be bound by the words of the law judicially con- 
strued. Mohesh Chunder Doss v. Madhtjb 
Chunder Sardar . . . 13 W. B. 85 


9. 


Madras Muni- 


cipal Act (J of 1884) — Inaccuracy in Act . ‘Where 
in an Act of the Legislature the context discloses 
a manifest inaccuracy, the sound rule of construc- 
tion is to eliminate the inaccuracy, and to execute 
the true intention of the Legislature. Jennings 
v. President, Municipal Commission, Madras 

I. L. B. 11 Mad. 253 


10 . 


4 4 Objects and 


reasons 9 9 of Ad — Forms in which Bill came before 
Council For the purpose of ascertaining the in- 
tention of the Legislature in passing an Act, where 
that intention, so far as can be gathered from the 
Act itself, appears doubtful, the. 4 4 objects and 
reasons 3 ’ may be referred to. It is not, however, 
permissible to refer, for this purpose, to the va- 
t rious forms in which the Bill was brought before 
1 the Legislature. Moosa v. Ess a 

I. L, B. 8 Bom. 241 

11. Specific Belief 


Act (I of 1877), s. 9 — Objects and reasons for Bill 
— Intention of Legislature. Quaere : Whether in 
construing an Act the 44 objects and reasons 99 for 
the Bill before it was passed as indicating the in- 
tention of the Legislature, can be referred to. 
Moosa v. Essa, 1. L. B. 8 Bom. 241 , referred to. 
Fade Jhala v. Gour Mohun Jhala 

I. X,. B. 19 Calc. 544 


12 . 


Beference to ob- 


jects and reasons and to report of Select Committee. 
In construing a statute the Court cannot refer to the 
statement of objects and reasons attached to a Bill 
or to the report of a Select Committee, or to the 
debates of the Legislature, but can only look to 
the statute itself. Queen-Empress v. Kartich Chun- 
der Das, I. L. B. 14 Calc . 721, and Bomesh Chun - 
der Sannyal v. Him Mondul , 1. L . B. 17 Calc . 
852, dissented from on this point. Kadir Bakhsh 
■v. Bhawani Prasad . I. E. B. 14 All. 145 


ia 


Penal Code , s. 


295, construction of — Beference to report of Indian 
Law Commissioners and of Select Committee. For 
the purpose of construing a section of an Act and 
ascertaining the intention of the Legislature, the 
report of the Indian Law Commissioners or a Select 
Committee appointed to consider the Bill may be 
referred to. Queen-Empress v. Kartich Chunder 
Das, I. L. B. 14 Calc. 721 , followed. Romesh 
Chunder Sannyal v. Hire Mondal 

I. L. B. IT Calc. 852 
Ramchandra Joishf v. Hazi Kassim 

I. L. B. 16 Mad. 207 

14. — - — — — • Administrator - 

General’ s Act (II of 1874) — History of passing of 
Act — Objects and reasons for Act ami Beport of Se- 
lect Committee on Bill . The course of legislation 
with reference to the creation of the office of Ad- 
ministrator-General and to his duties and powers 
reviewed and considered in construing Act II of 


STATUTES, CONSTRUCTION OF — contd. 

1874. Per Trevelyan, J. — The history of the 
passing of an Act and the intention of the Legis- 
lature in introducing it, though not admissible in 
England to explain a statute - , have been in this 
country taken into consideration in construing 
Acts of the Legislature. Per Prinsep, J. — The 
objects and reasons given by the Legislature on the 
introduction of a Bill, and the Report of the Select 
Committee on it, may be referred to in construing 
any Act to show the intention of the Legislature 
in passing it. Queen-Empress v. Kartich Chunder 
Das, I. L. B. 14 Calc. 721, referred to. Adminis- 
trator-General or Bengal v. Prem Lall 
Mullick . . I. Xi. B. 21 Calc. 732 

Held , by the Privy Council on appeal, that it is 
not required that in a consolidating statute each 
enactment, when traced to its source, must be con- 
strued according to the state of things which 
existed at a prior time when it first became law ; 
the object being that the statutory law bearing on 
the subject should be collected and made appli- 
cable to the existing circumstances ; nor can a 
positive enactment be annulled by indications of 
intention, at a prior time, gathered from previous 
legislation on the matter. Proceedings of the 
Legislature in passing a statute are excluded from 
consideration on the judicial construction of Indian, 
as well as British, statutes. Abmintstrator-Ge-* 
neral of Bengal v. Premlal Mullick 

I. Xi. B. 22 Calc. 788 
U. B.22 I. A. 107 


15. 


Proceedings of 


Legislature. Per Pigot, J. Proceedings of the 
Legislature cannot be referred to as legitimate 
aids to the construction of an Act. Administrator - 
General of Bengal v. Premlal Mullick , J. L. B. 22 
Calc. 788 : L. B. 22 I. A . 107 , followed. Queen- 
Empress v. Sri Churn Chungo 

X. X,. B. 22 Calc. 1017 

Queen-Empress v. Bal Gangadhar Tilak 

I. Xi. B. 22 Bom. 112 


16. 


Khoti 


ment Act (Bo7n. Act 1 of 1880) — Beference to Debate 
on Bill in Legislative Council. For the purpose of 
construing an Act the debate upon the Bill when 
before the Legislative Council is not to be referred 
to. Gopal Krishna Pabachure v. Sakhojirav 
X. X,. B. 18 Bom. 133 


17. 


Marginal notes 


to sections of Act. Marginal notes are no part of an 
enactment. Dukhx Mollah v. Hal way 

X. Xi. B. 23 Calc. 55 


18. 


Marginal notes 


to sections of Act Marginal notes to sections of an 
Act do not form part of the Act. Sutton v. Sutton , 
L. B . 22 Ch. D. 511 , and Duhhi Mollah v. Halway, 
I. L. B. 23 Calc. 55, followed. Ptoardeo 
Narain Singh v. Ram Saeut Roy 

I. Xi. R, 25 Calc. 858 
2C,¥.I. 577 


19. 


Codifying, ob- 


ject of. The object of codifying a particular branch 

17 p 2 
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STATUTES, CONSTRUCTION OP — contd* 


o £ the law is that on any point specifically dealt 
with the law should thenceforth be ascertained by 
interpreting the language used in that enactment 
instead of, as before, searching in the authorities 
to discover what may be the law, as laid down in 
prior decisions. The language of such an enact- 
ment must receive its natural meaning, without 
any assumption as to its having probably been 
the intention to leave unaltered the law as it 
existed before. Bank of England v. Vagliano , 
[iS0i] A. G. 107 , referred to. Norendro Nath 

Sirar v. Kamalabasini Dasi ^ _ 

I. li. R. 23 Calc. 563 
X. R. 23 I. A. IB 


20 . 


CTiutia Nagpore 


Encumbered Estates Acts (VI of 1876 and V of 
1884) — Deo Estates Act (IX of 1886)— Marginal 
Notes to Acts. The State publication of the Indian 
Acts being framed with marginal notes, such notes 
may be used for the purpose of interpreting an 
Act. Kameshar Prasad v. Bhikhan Narain 
Singh. Bhikhan Narain Stngh v. Kameshar 
Prasad . . . 1. 1*. R» 20 Calc. 609 

21. — — Statutes of li- 


mitation . Statutes of limitation being in limitation 
of common right are not to be extended by con- 
struction to cases not clearly included within 
their terms. Parashbam Jethmal v. Rakhma 

I. X. R. 15 Bom. 299 


Practice in con- 
travention of the law—Hardship. A practice which 


22 . 


is in contravention of the law, even if it is the prac- 
tice of a Sigh Court, cannot justify a Court in con- 
struing an Act of the Legislature in a manner con- 
trary to its plain wording. Nor can the principles 
of construction to be applied to an Act be influenced 
by extraneous considerations, such as questions 
o f hardship, Balkaran Rai v. Go bind Nath 
Tewari .... X X. R. 12 All. 129 


2a 


Distinction be- 


tween affirmative commands and negative prohibi- 
tion — Irregularities and illegalities . As a principle 
of the interpretation of statutes, a distinction 
must be drawn between cases in which a Court 
or an official omits to do something which a statute 
enacts shall be done and cases in which a Court 
or an official does something which a statute enacts 
shall not be done. In the former case, the omis- 
sion may not amount to more than an irregularity 
in procedure. In the latter, the doing of the pro- 
hibited thing is ultra vires and illegal, and therefore 
without jurisdiction. Rameshtjr Singh v. Shro- 
dinTSengh . . . I. X. R. 12 All. 510 


24. 


Stamp duty, 




charge of * If the express words of an Act "do not 
warrant or necessitate a demand of duty or charge, 
it is not competent to a Court of law to extend such 
enactment or to give to the words a meaning beyond 
their Btrict and literal signification, so as to include 
any case which may reasonably come within the 
spirit of the enactment. In the matter of the Port 
^annxng^Land Company . 16 W* R. 208 







STATUTES, CONSTRUCTION OP —contd. 
25. — — Special and ge- 


neral procedure* Inconvenience pointed out of 
introducing into Acts relating and intituled as 
relating to special jurisdiction only provisions 
affecting civil procedure generally. Judow Mulji 
v. Chhagan Raichand . I. X. R. 5 All. 306 
26. — Retrospective effect of Act 


— Statutes are primd facie deemed to be prospec- 
tive only. 64 Nova constitutio futuris formam im- 
ponere debet non pmteritisH Moon v. Durden, 2 
Exch. 22, approved of. Doolijbdass Pettamber- 
dass v. Ramloll Thackoorseydass 

5 Moo. I. A, 109 
Chutterdharee Misser v. Nursings Dutt 

Sookool 3 Agra 371 

Agra P. B. Ed. 1874, 163 

27. — — - — — — - Alteration in 

procedure — Retrospective effect of Act. Alterations 


in forms of procedure are retrospective in effect,, 
and apply to pending proceedings. Hajrat Ak- 
ramnissa Begam v. Valiulnissa Begam 

I. X. R. 18 Bom. 429 


Balkrtshna Pandharinath v. Bapu Yesaji 
I. X. R. 19 Bom. 204 


28. 


Acts relating to 


procedure — Retrospective operation of Act — DekJchan 
Agriculturists r Relief Act (XVII of 1879), s. 73 - — 
Dekkhan Agriculturists’ Relief (Amendment) Act 
(VI of 1895). In this suit the Subordinate Judge 
of Karmala held that the defendant was an agri- 
culturist, and that therefore the suit conic) not 
be maintained without a certificate under s. 47 
of the Dekkhan Agriculturists’ Relief Act (XVII 
of 1879). Under s. 73 of that Act the finding 
of the Subordinate Judge upon the point was 
final. The plaintiff appealed, the appeal in- 
cluding other points of objection to the de- 
cree as well as that with regard, to the status 
of the defendant. Pending his appeal, Act VI of 
1895 was passed, which repealed s. 73. At the 
hearing of the appeal the Judge considered the 
question of the statutes of the defendant, and held 
that he was not an agriculturist, overruling the 
decision of the Subordinate Judge upon that point. 
Held, that the Judge in appeal was right in enter- 
taining the question. The provisions of Act VI 
of 1895 altered the procedure, and were therefore 
applicable to proceedings already commenced at 
the time of their enactment. Held, also, that, even 
if the General Clauses Act (I of 1868), s. 6, applied' 
to acts not conferring rights, but simply concern- 
ing judicial procedure, it could not affect the pre- 
sent case, as the repeal is not one of Act itself, but 
only of a section in the same relating to proce- 
dure. GaNGAEAM V. PUNAMCHAND Na THU RAM 

1 ' ; X X. R. 21 Bom. I 


29 


Hereditary Office#}-. 

(Amendment) Act (Bom. Ac t V of 1886), s. 2 . S. 2 


of the Hereditary Offices Act Amendment Act 
(Bombay Act V of 1886) is not retrospective. 
Eahimkean V. : 


■ .lIIiA,:,: 




ill 
1 . 
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STATUTES, CONSTRUCTION OF — contd. 

30. : Retrospective 

effect of Acts, principle, as to — Mad. Act VIII of 
2865. In a suit for rent for 1865, 1866, it was 
objected that pottahs and muchalkas were not 
•exchanged as required by Act VIII of 1865, which 
came into force on 1st January 1866. Held (re- 
versing the decision of the Civil Judge), that Act 
VIII of 1865 was inapplicable to the case. The 
•general principle is that rights already acquired 
shall not be affected by the retro-action of a new 
law. Rules as to procedure are not exceptions, 
but the question here was not one of processual, 
but of material law. Morris v. Sambamtjrti 
Rayar .... .6 Mad. 122 

31. Retrospective op - 

- eraiion — Gujarat Taluhhdars ’ Act (Bom. Act VI 
of 1888), s. 31, cl. 2 — Collector refusing to con- 
firm sale without sanction under act passed whilst 

. decree was under execution. A decree upon a 
mortgage-bond passed against part of a talukhdar’s 
•estate on the 15th August 1S87 was transferred 
under s. 320 of the Civil Procedure Code (Act XIV of 
1882) to the Collector for execution. The property 
was sold on the 5th August 1889, but the Collector 
refused to confirm the sale, as the sanction of the 
Governor in Council under cl. 2, s. 31 of the Taiukh- 
dars'Act (Bombay Act VI of 1888), which came into 
Tore© on the 25th March 1889, had not been obtained. 
Held, that the section was not retrospective in its 
operation, and that the sale should be confirmed, 
although no sanction had been obtained. When the 
Act passed, the plaintiff had already acquired a vest- 
ed right by the decree to have the property sold, 
and the presumption was that the Legislature did 
not intend to interfere with that vested right. 
That presumption was not rebuted by a,nv inten- 
tion to interfere appearing in the Act itself. 
Kalian Moti v. Pathtjbhai Faljibhai 

I. D. R. 17 Rom. 289 

32. — • Penal provisions in statute 

—Retrospective effect. Retrospective effect is not 
to be given to the penal provision of s. 2, Bengal 
Act VI of 1862. Norokanth Dey v. Baroda- 
kanth Roy . . . . . 1 W. R. 100 

33. Penal Statute — 

Bengal Excise Act ( Beng . Act VII of 2878). Penal 
statute must be construed strictly, i.e., nothing is 
to be regarded as within the meaning of the statute 
which is not within the letter and clearly and 
intelligibly described in the very words of the sta- 
tute itself. Empress v. Kola Lalang 

I. L. R. 8 Calc. 214 : 10 C. L. R. 155 

34. — Penal statute — 

Act XXXI of 2860. A penal statute should, when 
its meaning is doubtful, be construed in the manner 
most favourable to the liberties of the subject, and 
this is more especially so when the penal enactment 
is of an exceptional character. ReG. v. Bhista- 

• ;; I. Xi.*R. 1 B02XL. 308 

&5. : ? ; Pew! Code (Act 

XLV of 1860), s . 499 — English law of defamation. 
Memble .* S. 499 of the Indian Penal Code should 


STATUTES, CONSTRUCTION OF —contd. 

be construed without reference to the English law. 
In re Nagarji Trikamji . I. Xi. R. 19 Bom. 840 

38. — Repeal by implication— 

Repugnancy. Statutes are not to be held to be 
repealed by implication, unless the repugnancy 
between the new provision and a former statute 
ba plain and unavoidable. Sttapathi Nayudtt v. 
Queen . . . . I. Xi. R. 6 Mad. 82 

37. — — — - Implied repeal 

— Civil Procedure Code , 1859 , s. 187 — Act IX of 
1850, s. 201. A special enactment is not implied- 
ly repealed by a subsequent general enactment, if 
the two enactments are not so repugnant as to be 
incapable of standing together. Act IX of 1850, 
s. 101, was not repealed by s. 187 of Act VIII of 
1859. Sabapati Mudaliyar v. Narayansvami 
Mudaliyar . . . 1 Mad. 115 

38. Repeal, effect of, 

on right of action. A right of action is not taken 
away by a change in the law, unless by express 
enactment ; but in the case of mere procedure, un- 
less something is said to the contrary, the new law, 
where its language is general in its terms, applies 
without reference to the former law or procedure. 
Framji Bomanji v. Hobmasji Barjorji 

3 Bom. O. C. 49 

39. — Effect of repeal 

— Retrospective effect — Dehlchan Agriculturists' Re- 
lief Act, 1879 — General Clauses Consolidation Act, 
1868, s. 6. The general rule is that a repealed sta- 
tute cannot be acted on after it is repealed ; but, 
as provided in s. 6 of the General Clauses Act, 1868, 
all matters that have taken place under it before 
its repeal romain valid. But a new order of a 
Court, not ancillary or provisional, but directing 
a further substantive step in the execution of a 
decree, is a new proceeding which should be go- 
verned by the law in force when the order is made, 
and not by the law which it repeals. An Act 
passed to promote some public important object, 
such as the protection of the property of the Dek- 
khan agriculturists, may be given on that account, 
a retro-active operation, if necessary, as the rule 
against such operation rests itself on such a gene- 
ral public interest, which may, under the circum- 
stances, be deemed of less importance than the 
one embodied in the Act. Shivram Udaram v. 
Kqndaji Muktaji . I. X. R. 8 Bom. 340 

40. ' Alteration of ; law —Law. 
governing suit when law is changed pending suit . 
The law as it exists when a suit is commenced must 
decide the rights of the parties to the suit, unless 
the Legislature has expressed a clear intention to 
vary the relative rights of the parties to each 
other in the new law. Rule followed in the in- 
terpretation of Act X of 1859. Bungsheedhur 
Doss v. Mohomed Khuleel. ' / ■* : ■' ; 1 . Hay - '. 389 

41. : — — — Alteration of 

liw while suit is pending — Act XIX of 1857, s. 219 
— Repeal, effect of. Where the law is altered 
while a suit is pending, the law as it exists [when 
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. deoide the rights purposes must be construed strictly in favour of the 
toe bv the lang- subject, Sobabji Nassabvanji Dijsbas v. Jtjs- 
ftion to vary the | tices of the Peace fob the City o^Bwa^ 

. Gttjerat Trap- j ^ , 

T ■ | 48. Rules of construction— 

3 Bom. O. C. 45 Statute of Limitations , 21 Jac. I , c. 16. Where 

4 rf XVI of words have been long used in a technical sense, and 

Y7V ti 1870 I have been judicially construed to have a certain 

xiv °f i , \ ^ an d have been adopted by the Legislature 

as having a certain meaning prior to a particular 
statute in which they are used, the rule of construc- 
tion of satutes requires that the words used in 
such statute should be construed according to the 
sense in which they have been so previously used, 
The 1 although that sense may vary from the strict 
1 re _ literal meaning of the words. The words in the 
iate I Statute of Limitations, 21 Jac, I, c. 16, s. 7, 

“ beyond the seas,” are synonymous in legal import 
with the words “out of realm/ 5 or “out of the 
land ” or a out of the territories,” and are not to 
be construed literally. Rttckmaboye v . Lulloo- 
'avoid I beoy Mottichund . * 5 Moo, I. A. 234 

— Bengal Beni Act 

X of 1859 , s, 77 — Meaning of ct determined.” 
The word “ determined ” meant “ legally decided by 
6 W. 373 J a Court of competent jurisdiction/ 5 Ghalib Alt v . 

IChelIjOO ^ a v 

3 3ST. W, 51 : Agra E. B. Ed. 1874, 243 

Road Cess Act' 

(Beng. Act X of 1871) — Interpretation clause, con- 
struction of. In a suit on a bond by winch certain 
land, admittedly lakhiraj, was mortgaged, the pur- 
chaser of a portion of the mortgaged property at an 
auction-sale for arrears of road cess due under 
Bengal Act X of 1871 was added as a defendant, and 
the lower Courts, holding the effect of such a sale 
was to pass the property to the defendants free of 
encumbrances, made a decree excluding that por- 
tion from liability in respect of the mortgage-bond. 
Held on the contraction of Bengal Act X of 1871, 
that the sale had no such effect, and that the whole- 
liable to be sold in satisfaction 
of the plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning as- 
signed by it to the word interpreted in all places 
■ in the Act in which that word occurs, it is not the 
should | e g ect 0 f an interpretation clause that the thing 
defined has annexed to it every incident which 
mav seem to be attached to it by any other Act 
of the Legislature, It does not follow therefore, 
that, because lakbiraj property is defined in the 
Road Cess Act, 1871, to be a tenure, all the inter- 
ests and consequences attached by other Acts to 
tenures generally, or to particular ^ classes oi 
tenures, become annexed to lakhiraj property* 


s i m of June' 1866 it was agreed 

by and between B, a zammdar, and D, ai'aiy*.t> 
that the latter should pay R20 annually as the ren^ 
of his holding and that for the future no f 
sum in excess should he demanded or suit bi 
for enhancement of rent. At the date c 
agreement Act XVI of 1842 was m force, 
settlement of the district, where the land 
spect of which the agreement was made was s 
expired on the 1st of July 1870, betott^wiy. 

XVI of 1842 was repealed by Act VIII of 1868 j 
which Act was repealed by Act XIV of i 1870, both 
Acts saving any right or title which had already | 
accrued. Held, that no right of action to s 
or right to repudiate the engagement of the 27th 49. 
of June 1866 accrued to the zammdar before the 
passing of those Acts. Deojeet i>. 

. ,43. Statutes making contracts 

void and those prohibiting actions on them 
—The distinction between enactments which de- 50. 
clare contracts absolutely void and those which 
simply provide that no action shall be brought upon 
such contracts pointed out, Vissappa^. Rama_- 
JOGI 

44 — — Statute imposing duty— 

Action for failure to perform it. Where a statute 
imposes a duty, it, without express words giv es 
an action for the failing to perform that duty, 
and for wrongfully performing it. ^ttsamy 
TEVAB ®. COLLECTOR OF MADURA . d Mad. 

45 — — « Must ” and “ shall ’’—Limi- 

tation Act, XlV of 1859, ss. 20 21. In inteiproting I 0 f the property was 

statutes, the words “ must and shall may, " 

in some cases, he substituted for the word ‘may, 
but only for the purpose of giving effect to the 
intention of the Legislature. . In the absence of 
proof of such intention, the word “may 
be taken as used in its natural, i.e., in a permissive, 

.,,,1 nnt, in an obligatory, sense. Delhi and 
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both upon the tax-payer^and upon the Municipal 
Commissioners, and those duties as to the tax- 
payer enforceable by penalties, are to be perform- 
ed at a particular time : — Held , that ? there was 
implied a “ latent proposition of law, which|is 
as clear and binding as if it bad been explicitly 
declared. That proposition*^ that there shall be 
a legally sanctioned tax at* the period at which 
the duties are to be performed. l ^manj. P^o 
DARAYA . . . I. Xi. 1 mact. lOO 

52 _ Acts imposing 


53. 


54. 


taxes — Ambiguity in Acts . In order to impose 
tax, due, rate, or toll upon a subject, the framers of 
the Act or bye-law under which such tax/ etc. is 
imposed must use clear and unambiguous words 
to effect their purpose. When the words used are 
ambiguous, the intendment of 'thelCourts will be 
in favour of the subject upon whom the tax is 
sought to be imposed. Thus where the framers 
of the Surat bye-law imposed a tax of R1 per Surat 
man upon 44 copper ” imported into Surat for. con- 
sumption, it was held that* copper wrought up 
into pots did not fall, within, the words of the;bye- 
law. Semble : That when a tax is imposed upon 
goods imported into a town for consumption, 
and such goods, after having been subjected to 
the tax upon being imported into the town, are 
afterwards taken out for sale into the neighbour- 
ing villages and brought hack unsold, such goods 
are not liable to be subjected to tax a second time. 
Dullabh Shivlal v. Hope . S Bom. A. C. 2 Id 


STATUTES, CONSTETJCTIOM O'F—contd. 

e. 67), received the Royal assent (i.e., the 1st 
August 1861), were under the dominion of Her 
Majesty. In the preamble to the 28 & 29 Viet., 
c. 17, and in s. 1 of the 32 & 33 Viet., c. 88. Parlia- 
ment has placed . this construction upon s. 22 of 
the Indian Councils Act. Even if that construc- 
tion w*as erroneous, it has been so declared by 
Parliament as to make its adoption obligatory. 
Though a mistaken opinion of the Legislature 
concerning the law does not make the law', yet 
itj may be so declared as to operate in future. 
Postmaster-General of the United States v. Early, 
Curtis' Pep., U. S., p. 86, referred to. It must be 
presumed that the law r s and regulations of the 
Governor-General in Council are known to Par- 
liament. Empress v. Bur ah, I. L. B. 3 Calc. 
143 : I . L. B. 4 Calc. 183, referred to. Abdulla 
v. Mohan Gib . . I. L. R. 11 All. 490 

50. Repeal of statute which 


Bombay Muni - 


UO. — — 

cipal Act ( 111 of 1 872), s. 105— Act for public bene- 
fit Where an Act gives power to a Municipality 
or Corporation for the pnblic benefit, a more liberal 
construction could be given to it than where powers 
are to be exercised merely for private gain or other 
advantage. Ollivant v. Rahimtula^Hur Ma- 
homed . • • I. L. R- 12 Bom. 474 


Letters Patent, 


High Court, cl. 12. Every statute is to be inter- 
preted and applied so far as its language admits, 
so as not to be inconsistent with the comity of 
nations or with the established rules of interna- 
tional law. All legislation is, primd facie, territorial. 
It binds all subjects of the Crown, but only such 
subjects of other countries as have brought them- 
selves within the allegiance of the Sovereign. 
Kessowji Damodar Jairam v. Khimji Jaibam 
I. Ii. R. 12 Bom. 507 

55. — legislative power of the 


Governor-General in Council— Stat. 24 & 25 
Viet, c. 67, s. 22— “Indian territories now - under 
the dominion of Her Majesty ” — “ Said territories 
—28 As 29 Viet, c. 17, Preamble — 32 As 33 Viet, c. 
98, s. 1. The Governor-General in . Council has 
power to make laws and regulations binding on all 
persons within the Indian territories under the 
dominion of Her Majesty, no matter when such 
territories were acquired. His legislative powers 
are not limited to those territories which, at the 
date when the Indian Councils Act (24 &" 25 Viet., 


repeals another, effect of— General Clauses Con- 
solidation Act (X of 1887), s. 7—Beformaiory 
Schools Act {V of 1876), s . 2 — Criminal Procedure 
Code ( Act X of 1872), s. 318 ; (X of 1882), ss. 
3 and 399. The repeal of a Statute repealing 
another statute does not revive the repealed 
statute. Tne law in India as embodied in s. 7 of 
the Geneial Clauses Act (X of 1897) is the same as 
the law' in England. Queen- Empress v. Mada- 
sami, I. L. B. 12 Mad. 94, and Queen-Empress v. 
Manaji, I. L. B. 14 Bom . 381, referred to and 
approved of. Deputy Legal Remembrancer v, 
Ahmed Ali . . 1. 1». R. 25 Calc. 333 

2 C. W. hT. 11 


57" 


Codifying statute. In deal- 
ing with the interpretation of an Act intended to 
codify, a particular branch of the Jaw, the proper 
course is, in the first instance, to examine the 
language of the statute and to ask what is its natu- 
ral meaning, uninfiuened by any consideration 
derived from the previous state of the law, and not 
to start with an inquiry how the law * previously 
stood. Bank of England v, Vagliano, [18911 A. 
C. 107, followed. Sarat Chandra Shah Chow- 
dhry v. Emperor (1902) . 7 C, W. 3ST. 301 

58. Liberty of subject. In con- 

struing a statute which affects the liberty of the 
subject, the Courts should not only adopt the natu- 
ral and ordinary construction, but should construe 
strictly expressions occurring therein. Bissum- 
bhtjr Singh v. Queen-Empress (1900)1 f ' . _ 

5 C. W. hr. 108 

59. — — - Previous law. In interpreting 

a statute, it should not be considered what the 
law was before the passing of that statute, but what 
the Legislature has said is to be of the law after 
the passing of the same. Bank of England v„ 
Vagliano , [1891] A. C. 107, 144 ; Narendra Nath 
Sircar v. Kamalbasini Dasi, I. L. B. 23 Calc. 563 i 
Bajnarain Bhaduri v. Kaiyayani Bahee, 1. L. B. 27 
Calc . 649, referred to. Lala Suraj Prosad v. 
Golab Chand (1901) • . ^ 

I. L. R. 28 Calc. 517 : s.c. 5 O. W. H. 640 
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STATUTES, INTERPRETATION OP. 
See Construction of Statutes. 

See Statutes, Construction of. 


STATUTES, CONSTRUCTION OF — conoid. 

@0. — Enactments relat- 

ing to substantive rights— Effect on pending suits — 
Enactments relating to procedure , effect of. It is a 
general rule that when the Legislature alters the 
rights of parties by taking away or conferring any 
right of action, its enactments, unless in express 
terms they apply to pending actions, do not affect 
them. An exception to this general rule is where 
enactments merely affect procedure, but do not 
extend to rights of action. Vedavalli Narasiah 
' v. Manramma . . I. Xi. R. 27 Mad, 538 

81. - — Proceedings in Legislative 

Council — Construction of Act — Probate and Ad- 
ministration Act-— High Court. In construing an 
Act the proceedings in the Legislative Council can- 
not he referred to. Sarat Sundari Barmani v . 
Uma Prasad Roy Chowdhry (1904) 

8 C. W. N. 578 

02. Jurisdiction — Construction of 

— Pensions Act (XXIII of 1871), s. 4 — Bombay 
Revenue Jurisdiction Act (X of 1876),- s. 4, proviso. 
The general presumption is against construing a 
statute as ousting or restricting the jurisdiction of 
the superior Courts. The intention must be ex- 
pressed in clear terms, not merely implied, but ne- 
cessarily implied : the general rights of the Queen’s 
subjects are not hastily to be assumed to be inter- 
fered with and taken away by Act of Parliament. 
Such statutes are to be strictly construed when 
their language is doubtful. A construction, which 
would impliedly create a new jurisdiction, is to be 
avoided, especially where it would have the effect 
of depriving the subject of his free-hold or of any 
common law right, or of creating an arbitrary 
procedure. No doubt when a power has been 
conferred in unambiguous language by statute, 
the Courts cannot interfere with its exercise and 
substitute their own discretion for that of persons 
or bodies selected by the Legislature for the pur- 
pose. Nor does any presumption arise against 
the finality of a decision by an authority with sta- 
tutory powers to pronounce in respect of a duty 
or liability created by the statute. Balvant 
Ramchandra v. Secretary of State (1905) 

I. L. R. 29 Bom. 480 

63. — — <e Immediately ” — Land Acquisi- 

tion Act (I of 1894), ss, 12 and 18 — Notice by the 
Collector — Reference to Court — Meaning of word 
immediately.” Where a statute or written con- 
tract provides that a certain thing shall be done 
“ immediately ” regard must be had, in construing 
that word, to the object of the statute or contract 
as the case may be, to the position of the parties 
and to the purpose for which the Legislature or 
the parties to the contract intend that it shall be 
done immediately. In re Land Acquisition Act 
(1905) . . , , I. Is. R. 30 Bom. 275 

expressions — Bom- 
bay City Police Act (Bom. Act IV of 1902), ss. 12, 
16, 18. In construing an expression of doubtful 
import occurring in a statute, the Court may well 
have regard to considerations outside the language 
of the Act. .Emperor v. Atmaram (1907) 

I. L. R. 31 Bom, 480 


STATUTORY POWERS. 

See Injunction — Special Cases — Pub- 
lic Officers with Statutory Powers 

See Railway Company. 

10 B. Xj. R. 241 
I. Is. R. 27 Bom. 344 

See Zamindar . 14 B. L. R. 209 

L. R. 1 1. A. 364 


STATUTORY ROAD. 

See Port Commissioners’ Act (Beng. 
Act V of 1870), ss. 5, 6, 31, 38, 39. 

I. L. R. 33 Calc. 1243 


STAY OF EXECUTION. 

See Appeal to Privy Council — Stay 
of Execution pending Appeal. 

See Execution of Decree. 

I. L. R. 34 Gale, 1037 

See Execution of Decree — Stay of 
Execution. 

See Privy Council, Practice of — Stay 
of Execution pending Appeal. 


STAY OF PROCEEDINGS. 

See Accused Person . 5 C, W. N. 110 

See Arbitration Act, 1899, s. 19, 

I. L. R. 34 Calc. 443 

See Civil Procedure Code (Act V of 
1908), 0. XIV, r. 13. 

13 C. W. N. 890 

See Criminal Proceedings. 

I. L. R. 18 Bom. 581 
I. L. R. 23 Gale. 610 
2 G. W. N. 498 ; 639 
3 G W. N. 758 

See False Evidence — General Cases. 

9 G. W. N. 44 
See Insolvency Act, s. 9. 

I. L. R. 21 Bom. 297 

. See Letters Patent, High Courts, 
1805, cl. 15 . 5C ( W. N. 781 

See Mortg ag e — Foreclosure — Rtght 
to Foreclosure . 6 C, W, N« 654' 

See Partition . 13 C. W. N, 690 

See Possession, Order of ■ * Qriminaic 
Court as to — Likelihood of Breach 
of the Peace v 1. 1*. R. 80 Gale. 112 
See Practice-Civil ' 'Cases— StaX^oic 
Proceedings . I. L. R. 21 Gale, '561 
I. L. R. 18 Bom, 65 
L -li. Rv : 35; 6^1 

Criminal Cases— Stay of Proceedings* 


iirisl 
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STAY OF PROCEEDIN Oc—contd. 

until trial of test ease — 

See Practice — Civil Cases — Test Case. 

I. Ii. B. 29 Calc. 140 

1. Suits in respect of same sub- 

ieet-matter in different Courts — Civil Proce 
dure Code, 1877 , a. 20. A, who was employed by 
B & Co. as their agent at Calicut instituted a 
suit for the balance of an account against his prin- 
cipals in the Court of the Subordinate Judge there 
in July 1878. In December of the same year, B 
db Co. instituted the present suit against A for an 
■account and for damages caused by his alleged 
negligence. Held, that, as in both suits practically 
the same issues were triable, A .was entitled as 
having been first to institute his suit, to procee d in 
the Court in which he had chosen to bring his suit 
and to have the other suit stayed, but without pre- 
judice to the right of the plaintiffs in the latter suit 
to institute a cross claim in the Calicut Court. 
Meckjee Khetsee v. Kasowjee Deva Chund 

4 C. Xi. B. 282 

2 . — Bight of plaintiff to choose 

place of trial — Procedure — Venue — Civil Proce- 
dure Code (Act XIV of 1882), ss. 27 cind 53. The 
plaintiff brought this suit in the High Court at 
"Bombay against the defendant for defamation alle- 
ged to be contained in a notice that appeared in 

the Bombay Gazette on the 9th April 1888. The defend- 
ant was the Chairman of the Hinganghat Mill 
Company. The plaintiff had been for some years 
secretary and manager of that Company. In April 
188S he was dismissed from his appointment, and 
shortly afterwards he filed a suit (No. 1 of 1888) in 
the Court of the Deputy Commissioner at Wardha, 
in the Central Provinces (which was the Court of 
the district in which Hinganghat is situated), for 
wrongful dismissal. The present suit was filed in 
July 1888. The defendant took out a summons 
nailing on the plaintiff to show cause why the suit 
should not be stayed and the plaint returned to 
the plaintiff, in order that, if he thought proper, 
it might be presented in the Court at Wardha. The 
defendant relied on the following points : (i) that 
neither he nor the plaintiff resided or carried on 
business at Bombay ; (ii) that all the defendant’s 
witnesses resided at Wardha ; (iii) that the other 
suit (No. 1 of 1883) was pending at Wardha, and 
that the decree of that suit would decide the present 
case also. Held, that the plaintiff was entitled to 
sue in Bombay. Geffert v. Ruckchand Mohla 
I. 3j. R. 13 Bom. 178 

3. - — Preliminary decree, appeal 

■against — Civil Procedure Code (Act XIV of 1882), 
ss. 545 , 546— -Partition suit, 'preliminary decree in 
— Powers of Appellate Court to stay subsequent 
proceedings. There is no provision in the Code of 
Civil Procedure which authorizes a Court to which 
an appeal is preferred against a preliminary decree 
for partition to stay, pending the hearing of the 
appeal proceedings taken by the Court which 
passed the decree subsequent to the passing of 
•such decree. Basanta Kumar Sircar v. Bhut 
Nath Sirkar . . . 1 C. W. N. 264 


STAY OF PROCEEDINGS— concld. 

4. Proceedings for committal 

for contempt of Court — Notice of motion 
for committal — Service of notice — Personal service 
necessary — Service upon attorneys not sufficient — 
Appeal pending from order. When proceedings are 
taken for committal of a person for contempt of a 
Court’s order, the Court is not obliged to stay 
those proceedings merely because an appeal has 
been filed from such order. Gordon v. Gordon , 
[1904] P. 163, followed. Bai Moolbai v. Chuni- 
lal Pitamber (1909) . 1. 1 j. B. 33 Bom. 630 

STAY OF PROSECUTION. 

- pending civil litigation. 


See Criminal Procedure Code, s. 195. 

13 C. W.N. 398 

STEAM-TUGS. 


1 . 


Regulation as to tugs — Biver 


navigation — Towing. A party having two tugs, 
A and B, undertakes to supply tugs to two vessels 
P and Q , in the order of their engagements as soon 
as the tugs are free. A is first free, and tows P, 
which has the prior claim, to Diamond Harbour 
where she becomes disabled. B subsequently 
tows Q, and, finding A disabled at Diamond Har- 
bour, leaves Q and tows P out to sea, returning 
subsequently for Q. Held, that B was not justified 
in leaving Q, but that she ought to have towed her 
out to sea without interruption. Nowrjee Nus- 
SERWANJEE V. JOHANNES . . 1 Hyd© 293 

2. Government pilots — Order to 

Government pilots prohibiting their engaging tugs at 
exorbitant charge. The Government may prohi- 
bit its pilots from allowing any vessles under their 
pilotage charge to be taken in tow of a steamer 
the owners of which will only render their services 
on exorbitant terms. Rogers v. Rajendro Dutt 
2 W. B. P. C. 51 : 8 Moo. I. A. 103 

STEP IN AID OF EXECUTION. 

See Execution of Decree. 


STOCKS. 


confinement in- 


See Madras Regulation — 1818— XI, s. 
10 . . 1. 1*. R* 24 Mad. 271 


STOIiEN PROPERTY. 


Col. 

12185 

12191 


1. Offences relating to . 

2. Disposal of, by the Court . 

See Charge to Jury— Special Case- 
Stolen Property. 

See Penal Code, s. 411. 

See Stamp Act (II of 1899), s. 69. 

1. 1*. B. 24 Mad. 319 

- trial for receiving— 

See Criminal Procedure Code, s. 233. 

I3C.W.N.418 



( 12186 ) 


DIGEST OF CASES. 


( 12185 ) 


STOXEH PROPERTY— contd. 


1. OFFENCES RELATING TO— contd. 

Money obtained on forged 

ey orders — Penal Code, s. 410. Money ob- 
i upon forged money orders is not e4 stolen 
sr ty 5 5 within the definition thereof given in the 
l Code, s. 410. Queen v. Mon Mohitn Roy 
24 W. R. Cr. 33 


perty — Penal Code, ss. 411, 414 . Held, that the 
prisoner, w r ho, having received stolen property, con- 
cealed it in Ms house, could not be charged and con- 
victed for two offences, viz., of having dishonestly 
received stolen property under s. 413 , Penal Code, 
and of assisting in the concealment of stolen pro- 
perty under s. 414, which applies to persons whose 
dealing with the stolen property is not of such a 
kind as to make them guilty of dishonestly receiving 
or retaining it. Government v. Nowlia 

1 Agra Cr. 9 

2, Penal Code (Act 

XLV of I860), s. 411 — Evidence — Pointing out 
stolen property concealed in a place not under . the 
accused’s control Where the sole evidence against 
a person charged with an offence under s, 411 of the 
Penal Code consisted of the fact that the accused 
had pointed out the place where some of the stolen 
property was concealed in the field of another per- 
son. Held , that this was not in itself sufficient 
evidence to support a conviction under the above- 
mentioned section. Queen-Empress v. Gobinda 
I. X. R. 17 All. 576 

g. Assisting in concealing or 

disposing of — Guilty knowledge. Where persons 
are charged with assisting in concealing or dispos- 
ing of property which they know or have reason to 
believe to be stolen, the nature of the property, as 
well as the circumstances under which it was being 
made away with, must be taken into consideration. 
Reg. v. Harishankar Fakir, beat 

2 Bom. 136 : 2nd Ed 130 

4. — Voluntarily assisting in the 

disposal of stolen property— 4 4 Believe 5 5 
— “Suspect” — Penal Code, s. 414. The word 
4 4 believe 5 5 in s. 414 of the Penal Code is much 
stronger than the word 4 £ suspect, 55 and involves 
the necessity of showing that the circumstances 
were such that a reasonable man must have felt 
convinced in his mind that the property, with which 
he was dealing, was stolen property. It is not 
sufficient in such, a case to show 1 - that the accused 
person was careless, or that he had reason to sus- 
pect that the property was stolen, or that he did 
not make sufficient inquiry to ascertain whether it 
had been honestly acquired. Empress v. Banco 
Timaji . . . . I. Xj. B. 6 Bom. 402 

; — _ — — — Penal Code , ss. 193 

and' 414 — Intention to get innocent person punished 
— Separate offences, conviction of. Where the peti- 
tioner was convicted of having voluntarily assisted 
in concealing stolen railway pins in* a certain 
person’s house and field, with a view to having such 
innocent person punished as an offender : — Held, 
that the Magistrate was right in convicting and 
punishing the petitioner for the two separate 
offences of fabricating false evidence for use in a 
stage, of a judicial proceeding under s. 193 of the 
Penal Code, and of voluntarily assisting in con- 
cealing stolen property under s. 414, Penal Code. 
Empress v. Rameshar Rai . I, X*. B. 1 AIL 379 


7. . Receiving stolen property— 

Proof of guilty knowledge. In a case in which the 
accused is charged with receiving stolen property, it 
must be clearly proved that he retained the property 
with guilty knowledge. Queen v. Yar All In 
the matter of the petition of Yar Ali 

13 W. R. Or. 70 

8. * — Evidence — Penal 

Code ( Act XLV of 1860), s. 411. To constitute 
the offence of receiving stolen property there must 
be some proof that some person other than the ac- 
cused had possession of the property, before the 
accused got possession of it. Ishan Much! v. 
Queen Empress . . I. X. B. 15 Gale. 511 

9. — - — - — — _____ Penal Code, ss. 411 

and 409 — Criminal breach of trust. A prisoner 
cannot be convicted, under s. 411 of the Penal Code* 
for dishonestly receiving or retaining stolen proper- 
ty, in respect of property which he himself has been 
convicted, under s. 409, Penal Code, . of having 
obtained possession by committing criminal breach 
of trust. Queen v. Shunkur 2 NT. W. 312 

10. Property stolen 

at dacoity — Penal Code, s. 412 — Proof of commission 
of dacoity. In order to sustain a conviction, under 
s. 412 of the Penal Code, of receiving property 
stolen at a dacoity, it is necessary to prove that the 
prisoner knew, or had reason to believe, that dacoity 
had been committed, or that the persons from whom 
he acquired the property were dacoits. Queen v. 
Jogeshur B agree . . 7 W. B. Or. 109 

Queen v. Bishoo Manjee 9 "W. B. Or. 16 

11. — | — ■ — f Evidence of 'dis- 

honest receipt of property. Where stolen property; 
is found with a person who admits having received 
it, it may be fairly presumed that the receipt was. a 
dishonest one, unless the receiver’s conduct is satis- 
factorily explained. In the matter of the petition of 
Ramjoy Kurmokar . . 25 W. B. Cr. 10 

12. Habitually re- 

ceiving stolen property — Penal Code, s. 413. A 
person cannot be said to be an habitual receiver of 
stolen goods who may receive the proceeds of a 
number of different robberies from a number of 
different thieves on the same day. In order to 
support a conviction under s. 413 of the Penal Code 
of being an habitual receiver of stolen property it 
must be shown that the property was received on 
different occasions and on different dates. Queen 
Empress : v. Babubam , KaNSAri . . 

I. X, R. 19 Calc. 190 

13; f limits 

tas ’ 9 — Penal Code, s. 411 — Bull set at large 
in accordance with Hindu religious usage— 


1 { 11 'j, , J V- ■ 
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STOLEN PROPERTY — contd. . 

1. OFFENCES RELATING TO — contd. 

Appropriation of bull. A person was ™nvicted and 

sentenced under s. 411 of the Penal Code for dis- 

honestly receiving a buU, kn0 ^ in | th °found 

been criminallv misappropriated. _ It was lountt 
that, at the time of the alleged misappropriation, 
the bull had been set at large by some 
accordance with Hindu religious usage, at the time 
of performins funeral ceremonies. Held, that the 
buU was not7 at the time of the alleged misappro- 
priation, “property ” withm the mea ™8 th 
Penal Code, inasmuch as not only was it not the 
subject of ownership by any person, but the ongm^l 
owner had surrendered all his rights as its propiie- 
tor- that it was therefore “ nulhus propnetai, 
and incapable of larceny being committed m respect 
of it; and that the conviction must be set asn de. 
Queen-Empress v. Bandhu . I. Xu B. o A . 

poli incapas: — Penal Code , ss* 

S3 411 — Discharge of child-thief — Proof of theft 
Conviction of receiver. The fact that a child has 
been tried for theft and discharged undei s. 215 
of the Code of Criminal Procedure, 1872, on the 
oround of want of understanding withm the mean- 
ins of s. 83 of the Penal Code, is no bar to the 
conviction of a person charged under s. 411 ot 
the Penal Code with receiving the property alleged 
to have been stolen. Queen v. Begarayi Krishna 
Saranu . • I. X*. B. 6 Mad. 373 

Possession of stolen pro- 
perty — Evidence of theft. Possession of property 
which has been stolen from the owner is generally at 
best only evidence of theft when the date of the 
thef t is so recent as to make it reasonable to pre- 
sume in the absence of explanation, that the person 
in whose possession the property is found must- 
have obtained the possession by stealing. Queen 
„ Pobomeshto Aheer . . 23 W. B. Or. 16 

20 _ Guilty knowledge, 

inference of. Where property sufficiently identified 
to be the property of one person is found to be m the 
possession of another person without leave or license 
or anv legal permission of the owner, it is for the 
party" in whose possession the property is found 
duly to account for its possession, and unless he can 
do so a jury may fairly infer, in such circumstances, 
that it was with a guilty knowledge that the prisoner 
took that which he knew to be not hisown. Queen 
v. Shurrueeoobdeen - W. B. Or. £x> 

Yl, . ... , Fraudulent posses - 

sion of property reasonably suspected of being stolen 
—Police Act (XII J of 1856), s. 35, cl. (1)—. Duty of the 
prosecution to prove to the satisfaction of the Court 
that there exist reasonable grounds of suspicion— 
Onus of proof . A person cannot be called on to ac- 
count for his possession of property under s. 35, cl. 
(1), of the Police Act (XIII of 1856), unless there 
is evidence which satisfies, not the police officer, 
but the Court, after judicial consideration, that 
such property c 4 may be reasonably suspected of 
being stolen or fraudulently obtained/ ’ Queen 
Empress v. Dhanjibhai Edulji 

I. !*♦ B. 20 Bom. 348 


STOLEH PB O PEBT Y — contd. 


1 . OFFENCES RELATING TO — contd. 

23 i Presumption — 

Penal Code , 5 . 411— Receiver of stolen property— Pre- 
sumption as to possession of property after the theft. 
A common brass drinking-cup was stolen in October 
1883, and was discovered in the possession of the 
accused in September 1884. Held, in a case in 
which the accused was tried for receiving stolen pro- 
perty, that his possession of the stolen property, 
coupled with the fact that he had failed to give an 
account as to how he became possessed of the pro- 
perty, would, under ordinary circumstances, raise a 
probable presumption of his guilt, but where, as m 
this case, such possession was not a recent posses- 
sion, but one eleven months subsequent to the act ot 
theft, the presumption against him was so slight 
that, taken by itself, he ought not to be called upon 
to explain bow his possession was acquired. ^ Ihe 
question of what is or is not a recent possession of 
stolen property is to be considered with reference 
to the nature of the article stolen to v Adam, 

3 C. <Ss P. 600 ; Rex v. Cooper, S C. S P. olo , 
Rex v. Partridge, J C. <b P. A 51 , followed Im 
Sheikh v. Queen-Empress I. B. 11 oaic. iox 

29 — - Penal Code, s. 411 

. India-rubber , possession of— Smuggling. Where 


19. 

— India-ruouer, puovvoowo ^ : y 

a person was charged under s. 411 of the Penal Code 
with having received stolen property (rubber, the- 
produce of the Government forests at Cachar), ana 
it was not proved that the rubber came from the 
Government forest, or that it was stolen property, it 
was held that the conviction under s. 411 was bad, 
and that he could not be convicted of smuggling— 
smuggling india-rubber not being an offence under 
the Penal Code. Queen v. BajoHuri ^ ^ ^ 

Queen v. Dassorut Dass . 18 W. B. Cr. 63 

And see Queen v. Gouree Churn Boss. 

19 W. B. Cr. 38 note 


20 . 


Presumption — 


Dishonest receipt of stolen property— Dacozty 
Jury. In considering whether the possession ot 
stolen goods raises a presumption of dishonest 
receipt of stolen property, the attention of the jury 
should be drawn to the necessity of satisfying thorn- 
selves that the possession is clearly traced to the 
accused. The fact of stolen property being _ found 
concealed in a man’s house would be sufficient to- 
raise a presumption that he knew the property to 
be stolen property, but it would not be sufficient to 
show that it had been acquired by dacoity. AM- 
press v. Maehari . * I. Xu B. 6 Bom. ioL 

2x — — : — • Possession of 

members of joint family— Finding stolen property in 
joint family house . Held, that the hare finding of 
stolen property and arms in the house of a joint 
Hindu family is not such evidence of possession on 
the part of "each of its members as would form a 
sufficient basis for a conviction. 

u. Nxrmai. Dass . . I- 1*. R. 22 AU. 445 


22 — - P ! i , ... 

411, 414 — Concealment of stolen property— Husband* 


Penal Code, ss. 
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STOLEN PROPERTY — contd. 

1. OFFENCES RELATING TO — contd. 

I . L. R. 6 All 224, and Ina Sheikh v. Queen-Em- 
press, I. L. R. 11 Gale . ISO , referred to. Emperor 

Sudhar Singh (1906) . IL R. 29 All. 138 

29. — Penal Code s • 

411 — Dishonest retention of stolen property — Pro- 
perty belonging to different owners — Separate 
convictions. Where a person was found in posses- 
sion of stolen property identified as belonging to 
different owners, but it did not appear that he had 
received such property at different times Held , 
that such person could not properly be tried and 
convicted under s. 411 of the Penal Code separately 
in respect of the property identified by each owner. 
Ishan Muchi v. Queen- Empress, I. L. R. 15 Calc. 
511, approved. Queen-Empress v. Makhan 

I. X,. R. 15 AIL 317 

30. Dishonestly re- 

taining stolen property — Penal Code, s. 41 1 - — Legal 
presumption. Where a document, purporting to be 
a Collectorate notice forming part of a record and 
found by the Court to be genuine, was discovered to 
be in the possession of persons charged with retain- 
ing stolen property, it was held that, in a matter of 
this kind, it was right to raise legal presumptions 
arising out of the ordinary course of business and to 
dispense with direct evidence of the document 
having been actually on the record or stolen from it. 
Though it be true that, before a man can be con- 
victed of receiving stolen property knowing it to be 
stolen, it must be shown that property has been 
stolen : — Held, that the disappearance of the docu- 
ment from the record plus the substitution of an 
imitation of it in its place showed that it must have 
been taken with a dishonest object. Ishan Chan- 
dra Chandra v. Queen-Empress 

I. Ii. R. 21 Calc. 328 

31. Penal Code (Act 

XLV of I860), ss. 224, 411 — Escape from lawful cus- 
tody — Actual thief arrested by private person whils 
in possession of stolen property — s. 411 of the Indian 
Penal Code not applicable to the thief himself. S. 411 
of the Indian Penal Code does not apply to the 
person -who is the actual theif. Where, therefore, 
a person, whose bullock had been stolen in his 
absence, traced it to the house of the thief, and there 
and then arrested him, and made him over to a 
chauhidar, from whose custody he escaped, it was 
held that this was not an escape from lawful custody 
within the meaning of s. 224 of the Code. Semble ; 
That, if the owner of the bullock had himself been 
entitled to make the arrest, the subsequent custody 
of the prisoner by the chauhidar would have been 
a lawful custody. Queen-Empress v. Potadu, 1. 
L, R. 11 Mad. 480, referred to. King-Emperor 
* Johri (1901) . . I. Xj. R. 23 AIL 266 

32. Liability of bead of tbe 

family or managing member — Penal Code (Act 
XLV of 1860), s. 411 — Possession of stolen property 
— Joint Hindu family. Stolen property consisting 
of a considerable quantity of cloth, weighing about 
five maunds, was discovered on search by the 
police in a locked room in a house belonging to 


8 TOX 1 E 3KT PROPERTY— contd. 

1 . OFFENCES RELATING TO — contd. 
and wife . The only evidence of the receipt 
of stolen property by a wife was the fact that 
the property was found in the house where she lived 
with her husband. Held, that that constituted the 
possession of the husband rather than that of the 
wife. Queen v. DeSilva . 5 JN. W. 120 

23 -Res nnllius —Bull set at large in 

accordance with Hindu religious usage — Penal Code, 
■ss. 410 , 411 . A Hindu who, upon the death of a 
relative, dedicates or lets loose a bull, in accordance 
with Hindu religious usage, as a pious act for the 
benefit of the soul of the deceased, thereby surren- 
ders and abandons all proprietary rights in the 
animal, which thereafter is not 44 property ’ J which 
is capable of being made the subject of dishonest 
receipt or possession within the meaning of ss. 410 
and 411 of the Penal Code. Queen-Empress v. 
Bandhu, I. L. R. 8 All, 51, and Queen-Empress v. 
Jamura,AU. Weekly Notes (1884) 87, referred to. 
■Queen Empress v. Nihal . 1. 1*. R. 9 AIL 348 

24. — Penal Code, 

■ss. 403, 429 — Bull dedicated to an idol. A bull dedi- 
cated to an idol and allowed to roam at large is 
not fera bestia and therefore res nullius, but primd 
facie the trustee of the temple, where the idol is 
worshipped has the rights and liabilities attaching 
to its ownership. Such an animal can therefore he 
the subject of theft and criminal misappropriation. 
Queen-Empress v. Nalla I. Xi. R. 11 Mad. 145 

25. Retaining stolen property 

— Penal Code, s. 411 — Knowledge. The offence of 
•dishonest retention of stolen property under s. 411 of 
the Penal Code may be complete without any guilty 
“knowledge at the time of the receipt. Anonymous 

4 Mad. Ap. 42 

26. Evidence of guilty 

knowledge.. Evidence of guilty knowledge is ne- 
cessary to a conviction on a charge of dishonestly 
retaining stolen property. Queen v. Doyal Shily- 

dar ..... 6 W. R. Cr. 87 

27. Penal Code, 

s. 411 — Proof that the property is stolen property 

necessary — Guilty knowledge of retainer. Where a 
person is accused of an offence under s. 411 of the 
Penal Code, he cannot, where the circumstances do 
not raise the presumption that he received the pro- 
perty knowing it to be stolen, be convicted of that 
-offence merely because he is in possession of the pro- 
perty and does not account for his possession. The 
prosecution must prove both that the property was 
•stolen and that the accused received it dishonestly 
Queen-Empress v. Burke . 1. 1*. R. 6 AIL 224 

28. — : Evidence Act (I 

■of 1872), s . 114 — Presumption — Possession of stolen 
property. Held, that the finding in the possession 
of a person sis - lonths after the commission of a 
dacoity^ "4 articles stolen in that dacoity, such 
articles consisting of jewelry of a v cry ordinary typo 
and by no means distinctive appearance, is not 
sufficient to form the basis of a conviction for parti- 
cipation in the dacoity. Queen-Empress v. Burke, 
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STOLEN* PROPERTY — contd. 

1. OFFENCES RELATING TO — concld. 
and inhabited by a joint Hindu family composed of 
a father, son and grandson. The son was found to 
be the managing member of the family, and the key 
of the room in which the stolen property was found 
was produced by him. The circumstances were 
such that it was very improbable that the cloth 
could possibly have been placed where it was found 
without the connivance of some or all of the mem- 
bers of the family. Held , that, under the above cir- 
cumstances, the conviction of the managing member 
of the family under s. 411 of the Indian Penal Code 
was a proper conviction. Queen-Empress v. San- 
qam Lai, I. L. R. 15 All 129, referred to. Emperor 
v. Btjdh Lal (1907) . I. L* R. 29 All. 598 

2. DISPOSAL OF, BY THE COURT. 

X. Right to stolen property — 

Property in cash or notes. The property in stolen 
cash, and bills or notes payable to bearer which cir- 
culate as cash, is inseparable from possession ordi- 
narily. The property in stolen goods remains in the 
person from whom they are stolen. Anonymous 
IN*. W. Ed. 1873, 298 

2. Currency note — Right to, as 

between Government and the person from whom it has 
been stolen , tvhere thief has cashed it at treasury. A 
RIO currency note was changed by one M at the 
Government Treasury on the Shevaroy Hills. M 
was subsequently convicted by the Sessions Court 
of Salem of having stolen the note from one S. 
The note was produced in evidence at the trial, 
and the Court directed it to be given up to S from 
whom it had been stolen. Held , that the Sessions 
Court v/as wrong. A note of this kind being in 
legal view money, the property in it passes by mere 
delivery, and nothing short of fraud in taking an 
instrument payable to bearer will engraft an excep- 
tion upon the rule. Queen v. Muppen. In the 
matter of the petition of Collector op Salem 

7 Mad. 233 

3. Order of Court as to disposal 

of property — Restoration of property by Criminal 
Court — Remedy by suit in Civil Court. If personal 
property, of which a complainant has been forcibly 
or illegally deprived, comes into the Magistrate’s 
hands,* he may order its restoration to its owner, 
otherwise the complainant must seek to recover it, 
or its value through the Civil Court. Ramjeebun 
Doobey v. Luchmonee Dabea 

W. R. 1864 Cr. 5 

4. — Criminal Proce- 

dure Code, 1861, 1869, s . X32A. Under s. 132A, 
Criminal Procedure Code (Act VIII of 1869), no 
order can be passed with reference to the disposal of 
any property in a Criminal Court, unless that pro- 
perty is produced before the Court : such order 
must be made at the time of passing judgment. 
In the matter of the petition of Rash Mohun Go- 
shamy. Rash Mohun Goshamy v. Kali Nath 
Raha . * | 19 ¥, R. Cr. 3 


STOLEN* PROPERTY — contd. 

2. DISPOSAL OF, BY THE COURT — contd. 

5. . — Disposal of, by 

Magistrate where no order had been made by lower 
Court — Criminal Procedure Code , 1869, ss. 132 A, 
132 B. The Assistant Magistrate, on a review of the 
proceedings of the Subordinate Magistrate, passed 
orders directing that certain produce should be 
delivered over to the parties whom he considered 
entitled thereto. The Subordinate Magistrate had 
passed no orders under s. 132 A of the Criminal Pro- 
cedure Code. Held, that the orders of the Assist- 
ant Magistrate were made without any jurisdiction. 
Anonymous ... 5 Mad. Ap. 22 

6. — Disposal of , where 

prisoner acquitted. Where a person was accused 
of dishonestly receiving stolen property, know- 
ing it to he stolen, and was discharged by the- 
Magistrate on the ground that there was no evidence 
that the property was stolen: — Held, that the Magis- 
trate was competent, believing that the property 
was stolen, to make an order under s. 418 of Act 
X of 1872 regarding its disposal. Empress v. 
Nilambhar Babu . 1. 1*. R. 2 All. 276 

7. Disposal of, by 

Criminal Court — Criminal Procedure Code , 1872, 
Ch. XXX, ss. 415, 416 , 417 — Restoration of pro- 
perty made over by the police. A was charged before- 
the police with theft of certain property. The 
police considered that no theft had been commit- 
ted, and reported the matter to a second class 
Magistrate, who, agreeing with the police, ordered 
the property to be restored to A. On application by 
the complainant, the District Magistrate found that 
A had removed, though not dishonestly, the pro- 
perty from B, a deceased person, and ordered the 
property to be given by the police to Bis heirs. It 
was so given. Held , that the provisions of Ch. 
XXX of the Code of Criminal Procedure do not ap- 
ply to such a case. Ss. 415, 416, and 417 contem- 
plate proceedings preliminary to, and independent 
of, inquiry. Upon general principles, where there 
has been an inquiry, or a trial, and the accused 
person is discharged or acquitted by any Criminal’ 
Court, that Court is hound to restore that property 
into the possession of the person from whom it is 
taken, unless, as provided for by s. 418, such Court 
is of opinion that 4 ‘any offence appears to have 
been committed ” regarding it, then such order as 
appears right for the disposal of the property may 
be made. The High Court cannot direct the resto- 
ration of the property already delivered by the 
police under the illegal order of the District Magis- 
trate. In re Annapurnabai 

I. L. R. 1 Bom. 630 

In matter of the petition of Bastkdeb Surma 
G oss ain. Basudeb Surma Gossain v. Nazir- 
OODDEEN . I. L. R. 14 Calc. 834 

But see In re Haree Bunlhoo S antra 

5 W. R. Cr. 55 

8. Criminal Procedure 

Code, 1882, s. 517 — High Courfs Criminal Proce- 
dure Act (X of 1875), s. 115 — 44 Any property ** 
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O PERT Y contd. STOIiEB” P BO PERT Y — contd, 

J OF, BY THE COURT — contd. 2. DISPOSAL OF, BY THE COURT — contd. 

Police Magistrate— Evidence on the matter of the petition of Basudeb Surma 

u>. The words “any property 9 ’ Gossain. Basudeb Surma Gossaest j Nazieud- 

5 High Court’s Criminal Procedure din .... I. L. B. 14 Gale. 834 

include as well property voluntarily X2 S Criminal Proce - 

; the Magistrate by a witness in the c i ure Ooc?e, s. 517 — Disposal of calf, not in esse at 

seized by the police or found on the time of theft. Pds cow having been stolen, the 

>risoner. The reference to a Magis- thief, after a lapse of a year and a half, was con- 

115 of the High Court’s Criminal yicfced. Six months after the theft, V innocently 

Xof 1S75, is not a trial for the final purchased the cow which, while in his possession, 

>f the rights of the parties, and it is iw l a calf. The Magistrate, under s. 517 of the Code 

upon the Magistrate on such refer- of Criminal Procedure, ordered that the cow and 

nesses, but he may rightly order the C alf should be delivered up by F to R. Held , that, 

jerty to that one of the rival claim- as the calf was not even in embryo at the date of the 

a considers, upon the statements of theft, the order to deliver up the calf was illegal. 

cases, to have made out a prima j n re Vernbde . . I. Xj. R. 10 Mad. 25 

t is not competent to the High Court lg Criminal Proce- 

v lr o t» T uil silarie dure Code (Act X of 1882), ss. 517 and 523-Dispo- 

v. Ramdas i - ^ 3 OI i^ ^217 s °d °f property produced before a Court during an 

lramsi * ’ inquiry — Restoration of previous possession if no 

— — — — — — — — Criminal Proce - oifencehas been committed. S. 517 of the Code of 

2, s . 523 — Code of Criminal Proce - Criminal Procedure is the only section under which 

415 , and 416— Delivery of property a <j 0 urt can make an order for the disposal of pro- 

eft - — Inquiry into ownership. The perty produced before it in the course of an inquiry 

523 of the Code of Criminal Pro- or ^ r j a p And it has jurisdiction to pass the order 

! of 1882) are wider than the corre- on jy jf the case falls within the section, that 

ions of the Code of 1872 (ss. 41oand ^ jf jt is property “ regarding which an offence 

jnable the Magistrate to enquire into appears to have been committed, or which has 

M property sized by the police, and been used for the comm i ss i on 0 f an offence.” 

ie person entitled to it, instead or to otherwise, the only legal order wdiich the Court 

a whom it is taken. Ju re Anna- can pass is one restoring the previous possession. 

L. R. 1 Bom. 630 , distinguished. ^ Presidency Magistrate, finding the evidence not 

iS v. Joti Rajuak sufficient to warrant a conviction, discharged the 

I. J U B. 8 Bom. a eeused, but ordered the property which had been 

Criminal Proce - produced during the inquiry to be detained until the 

, ss. 517 , 520, 523 — Order of Magis- title of the rightful owner was proved before a Civil 

i roperiy alleged to be stolen — District Court. On a subsequent day he, apparently aet- 
her of, to set aside such order. Where mg under s. 523 of the Code, ordered the property to 

Criminal Court passes an order for be delivered to the complainant, from whose pos- 

iroperty under s. 517 of the Criminal session it had not been taken. Held , that both the 

> (Act X of 1882), the proper course orders were ultra vires. The Magistrate was there - 

[> Magistrate, if he thinks the order fore directed to dispose of the property in a legal 

direct it to be stayed under s. 520, manner. If he found that the case fell within s. 517, 
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STORED PROPERTY — contd. 

2. DISPOSAL OP, BY THE COURT — contd. 
Procedure (Act X of 1882) to be restored to posses- 
sion of land and of the standing crops. The Magis- 
trate ordered possession of the land to he restored 
to the complainant, but attached the crops under 
Ch XLIII of the Criminal Procedure Code. 1 here- 
upon one V intervened and claimed the crops as 
having been sown by himself. His claim was dis- 
allowed. and the crops were ordered to be sold and 
the proceeds credited to Government under ss. 52.5 
and 524 of the Code. Held, that the order passed 
under ss. 523 and 524 with reference to the crops 
were illegal. The corps were not property m re- 
spect of which the offence was committed, nor were 
they used in the commission of the offence, -they 
were not such property as is referred to m s. 51/, 
.523, or 524 of the Criminal Procedure Code. Nasa- 
yan Govind v. Yisaji . I. L. R. Ao ±>om. 

jg — Criminal Proce- 

dure Code , 1882, ss. 517 and 523— Evidence of owner- 
ship— Evidence Act (1 of 1872), s. 25— Confession 
made to police officer, admissibility of, for other 
purposes than as a confession . Statements made 
to the police by accused persons as to the ownership 
of property which is the subject-matter of the pro- 
ceedings against them, although inadmissible as 
■evidence against them at the trial for the offence 
with which they are charged, are admissible as evi- 
dence with regard to the ownership of the property 
in an inquiry held by the Magistrate under s. 523 of 
the Criminal Procedure Code (Act X of 1882). An 
■order, after trial, made by a Criminal Court for the 
restoration of property under s. 517 of the Criminal 
Procedure Code (Act X of 1882) is conclusive as to 
the immediate right to possession ; where an order 
Las to be made under s. 523, the Magistrate may in 
the inquiry proceed on such evidence as is available 
and make an order for handing the property to the 
person he thinks entitled. This does not conclude 
the right of any person. The real owner may pro- 
ceed against the holder of the articles or for damages 
as for conversion. The High Court declined to 
interfere with an order, made by a Magistrate under 
s. 523 of the Criminal Procedure Code, for the deli- 
very of property where the Magistrate made such 
■order upon the mere evidence of a confession of the 
accused to the police that the property was stolen 
from the adjudged owner. Queen-Empress v. 
Tribhovan Manekchand . I. 1j. R. 9 Bom. 181 

. Criminal Proce - 


16. 


STOLEN PRO PERT Y — conoid. 

2. DISPOSAL OF, BY THE COURT —concld 
complainant caused the property in the custody of 
the police to he attached and sold in execution of his 
decree against the accused. At the Court-sale 
the complainant himself purchased the property, and 
thereupon the Magistrate ordered the property to be 
handed over to him. This order was reversed on 
appeal by the Sessions Judge. Held, that the order 
of the first class Magistrate for the disposal of the ' 
property was not, and could not have been, made 
under s. 517 of the Criminal Procedure Code (Act X 
of 1882), as the Magistrate did not hold any inquiry, 
nor form any opinion on the conclusion of such in- 
quiry as to whether 4 ‘ any offence appeared to have 
been committed regarding such property.’ 5 The 
Sessions Judge had therefore no jurisdiction to hear 
any appeal from the first class Magistrate’s order. In 
re Ana nt Ramchandra Lotlikar 

IL. R. 10 Rom. 197 


dure' Code, 1882, s. 517— Order for the disposal of 
'property by first class Magistrate — -Appeal from such 
order to the Sessions Court. A decree-holder pre- 
ferred a complaint against his judgment-debtors, 
■charging them, under s, 207 of the Penal Code (Act 
XLV of I860), with concealing certain moveable pro- 
perty for the purpose of screening it from execution. 
Some property was found by the police to have been 
so concealed in the house of a third person. The 
chief constable took possession of it, and kept it in 
his custody pending the inquiry which the first class 
Magistrate was about to make in the matter. Be- 
fore the Ma^^^ the inquiry, the 


17. 


Criminal Proce- 


dure Code, 1882, ss. 517, 520. An order passed 
under s. 517 of the Code of Criminal Procedure may 
be revised by a Court of appeal, although no appeal 
has been preferred in the case in which such order 
was passed. Queen-Empress v. Ahmed 

I. Ii. R. 9 Mad. 448 


18. 


Criminal Proce- 


dure Code ( Act V of 1898), s. 517 — -Disposal of. 
stolen property on conviction of the thief— Babashahi 
coin — Legal tender — Customary coin. A witness 
for the prosecution in a case of theft produced a 
sum of money in Babashahi (Baroda) coin (part of 
the stolen property), which the accused had paid to 
him in satisfaction of a debt. The accused was 
convicted, and at the close of the trial the Court, 
under s. 517 of the Criminal Procedure Code (Act 
V of 1898), ordered the money to be restored to the 
complainant from whom it had been stolen. Held , 
that the order was right. The stolen coins were not 
current coin of the realm, and were neither Jby 
statute nor by the law of merchants in British 
India legal tender. The property in them did not, 
therefore, pass by mere delivery, but remained in 
the complainant. Collector of Salem, 7 Mad. H. C. 
Pep. 233, and Empress v. Joggessur Mochi, I. L. B. 
3 Calc. 379 , distinguished. In re Mather Lalbhai 
( 190 i) . . . . I. 3 j. R. 25 Bom. 702 

STOPPAGE I3ST TRAHSITXL 

See Sale of Goods. 

X. R. B, 17 Rom. 62 

See Vendor and Purchaser — Vendor, 
Rights and Liabilities of. 

2 Agra 11 
I. Ii R. 14 Rom. 57 

STORING JTJTE. 

_ Storage of jute without license — 

Beng. Act 11 of 1872, s. 34— Criminal Proce- 
dure Code, 1861, Ch. XV. Before a conviction for 
storing jute in a warehouse without a license can be 
had under s. 4 of Bengal Act II of 1872, proceedings 
should be taken under the provisions of Ch. XV of 


( 12197 ) 


DIGEST OE CASES. 


( 12198 ) 



SeeMosmuais 


STORING - JUTE — condd. 

the Criminal Procedure Code, 1861, as required by 
34 of the former Act. Queen^ 


STREDHAN — concld. 


Ohunder Koondoo 

STBAHGEB, 

______ introduction of, into joint 

family— 

See Hindu Law — Joint Family — 
Powebs oe (Alienation by Membebs 
-OtherMembers. ^ r iail420 

I. L. R. 2 All. 898 

See Hindu Law— Partition— Right to 

Pardon-Purchaser from^idow. 

I. Xi. R. 9 Gale. 580 
I. L. R. 12 Calc. 209 

in possession — 

See Receiver . I. U. Calc. 713 

STREET. 

See Private Street. 

See Public Road, Highway, Street or 
Thoroughfare. 


Discharge into drains 
not forming part of street— Definition of street. 
A defendant was charged under s. 4 of the Madras 
District Municipalities Act -with allowing offensive 
matter to flow from his house into a street. The 
matter flowed into a drain or ditch constructed 
along the side of the roadway. On the question as 
to whether any offence had been committed : Held , 
that a 4 ‘ street ’ 5 is any way or road in a city having 
houses on both sides, and that inconsequence this 
definition excluded the drain or ditch on either side 
of the roadway ; that the drain was not part of the 
“ street,” and that the offence charged had not 
been committed. Venkatarama CtaETri v. Empe- 
ror (1905) . • I. XB. 28 Mad. 17 

STBIDHAS*. 

See Hindu Urdu Law. 

I. X. B. 32 Gale. 261 
9 C. W. M. 109 ; 119 
I. X.. B. 33 Calc. 315 ; 345 
I. X. B. 30 Bom. 431 
I. X. B. 33 Bom. 452 

See Hindu Law— Stridhan. 

See Hindu Law— Widow— Power of 
Widow — Power of Disposition or 
Alienation . 3 W. B. 49 ; 105 

8¥. B. 519 
2 Agra 230 
1 Mad. 85 
5 Mad. Ill 
I. X. B. 1 Mad. 281 
I. X. B. 2 Mad. 383 


. ajautuka— 


See Hindu Law— Stridhan. 

10 C. W. H. 1 ; 510 ; 802 

EXECUTIOM-PBCT 


Exe- 


STBIKIHG DBF 
CEEBOTGS. 

See Attachment— Striking off 
cution- Proceedings. 

See Execution of Decree — Striking 
off Execution-Pboceeedxngs. 

See Limitation Act, 1877, Art. 179 (1871, 
Art. 167 ; 1859, s. 20)— Stef in aid 
of Execution— Striking Case off 
File, Fffect of. 

See Limitation Act, 1877, Art. 179 (1871, 
Art. 167 ; 1859, s. 20 )— Step in aid of 
Execution — Suits and other Pro- 
ceedings by Decree-holder. 

I. X. B. 4 Calc. 877 

STBIKIHG OFF PBOCBEDIMGS. 

See Possession, Order of Criminal 
Court as to— Striking off Proceed- 
ings. 

SXJB-LEASF. 

See Bengal Tenancy Act, s. 85, cl. ( 2 ). 

11 C. W. H. 190 

See Sub-letting. 


by occupancy raiyat- 


See Landlord and Tenant. 

I. X. B. 34 Calc. 04 
13 C. W. H. 220' 

SUB-LETT IHG. 

See Landlord and Tenant — Forfei- 
ture-Breach of Conditions. 

2 Agra, Pt. II, 202 
W. B. 1864, Act X, 31 
I. L. B. 20 AIL 489 

See Landlord and Tenant— Transfer 
by Tenant I. X. B. 14 Bom. 384 
I X. B. 15 AIL 219 j 231 
I. X. B. 29 Calc. 148 
6 C. W. 35T. 916 ; 919 

See Sale foe Aekeaks of Bent— 
cumbrances. 1. 1*. R. 28 Calc. 2US> 

SUB-MORTGAGE. 

See Mortgage . HI 

See Transfer of Pk« 

SUBORDINATE COURT. 

See Affbal to Privy Council— Cases 
in which Appeal lies or ^ 

able Orders ■ . * ' t * X*. ;B* ; : ;3.Ualev'522 ■ 

See Criminal Procedure Code, s. 437. 
See Sanction fob Prosecution— Power 
TO GRANT SANCTION. r ^ ^ 437 
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SUBOBDINATE COUBT— c<mcR 

duty of — Conflict of opinion in High 

Courts. The lower Courts are bound to follow the 
concurrent decisions of the Court to which they are 
subordinate, and are not at liberty to adopt a 
contrary opinion expressed by another High Court. 
Kobban Ally Mirdha v. Sharod a Proshad Aich 

I. Xi. B. 10 Calc, 82 

s.c. Korean Ali. Mirdha v. Pvtumbari Dasl 

13 C. Jj. B. 250 

SUBORDINATE JUDGE, JURISDIC- 
TION OE. 

See Civil Courts Act (XII of 1887), s. 13. 

13 C. W. N. 285 

See Companies Act, s. 130. 

I. L. B. 17 All. 252 

See Dekkan Agriculturists’ Relief 

Act s. 3 . I. L, B. 15 Bom. 30 

I. Jj. B. 10 Bom. 128 

See D eke an Agriculturists’ Relief 
Act, s. 4 . I. L. B. 19 Bom. 40 

See Dekkan Agriculturists’ Relief 
Act, s. 15 id ) . I. Jj. B. 10 Bom. 351 

See Execution of Decree — Transfer of 
Decrees for Execution and Rower 
of Court, etc . I. Jj. B. 18 Bom. 81 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

I. L. B. 21 Bom. 45 

See Plaint— Return of Plaint. 

I. Jj. B. 20 Bom. 675 

See Probate — Jurisdiction in Probate 
Cases . I. L. B. 25 Calc. 341 

See Right of Suit— Charities and 
Trusts . . I. D. B. 15 Bom. 148 

I. Jj. B. 21 Bom. 48 

See Valuation of Suit — Suits. 

I. X. B. 14 Mad. 183 
I. Jj. B. 22 Bom. 315 

1. — A ..... ■ Suit brought to set aside pro- 

bate. A Subordinate Judge has no jurisdiction to 
try a suit brought to set aside a probate. Buldeb 
Surmah v. Taranath Surmah 22 W. B. 410 

2. Complaint under Mad. Beg. 
IV of 1816, s. 35, el. 1. A Subordinate Judge 
has jurisdiction to entertain a complaint under cl. 1, 
s. 35, of Madras Regulation IV of 1816. Ponnu- 
sami Pillai v. Pachai , L L. B. 2 Mad . 336, over- 
ruled. Ponnusami v . Krishna 

I. Jj . B. 5 Mad. 222 

3. — - — > Trial of suit for land— Officer 

appointed in the Sonthal Pergunnahs under s. 2, Act 
XXXVII of 1855— Bengal Civil Courts Ad, 1871 
‘—Beg. Ill of 1872, s. 5. An officer in the Sonthal 
Pergunnahs, appointed by the Lieutenant-Gover- 
nor of Bengal under s. 2 of Act XXXVII of 1855, 
although vested with powers of a Subordinate Judge 
under Act VI of 1871, has jurisdiction to try 
suits in regard to land, etc., where the value of 
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SUBORDINATE JUDGE, JURISDIC- 
TION OE — contd. 

Court, which concurred in his opinion and answered 
the question in the affirmative. Purshotam 
S lDHESHVAR V. DHONDU AmRIT 

1. 1.. B. e Bom . 582 

13. — Mortgage lien, inquiry into 

— Collateral inquiry into a mortgage lien on 
attacked property — Insolvency of a judgment- 
debtor. The plaintiff obtained a decree against N 
and R for R1 65-1 1-0 in the first class subordinate 
Court of Satara, and applied for execution against 
the person of R. When brought before the Court, 
R applied to be declared an insolvent under s. 344 
of the Civil Procedure Code (Act X of 1877). The 
plaintiff then moved the Court to strike off his ap- 
plication for execution, and to send his decree to 
the second class subordinate Court of Vita for exe- 
cution. The Satara Court accordingly sent the 
decree to the Vita Court and granted a certificate 
to the plaintiff under ss. 223 and 224 of the Civil 
Procedure Code. The Satara Court also informed 
the Vita Court that proceedings were pending in 
the Satara Court regarding the insolvency of R. 
On the application of the plaintiff, the Vita Court 
attached certain immoveable property belonging 
to N and R. Thereupon one V T claimed a mort- 
gage lien on it for R9, 415-9-3. The Vita Court 
therefore referred for the opinion of the High Court 
the question whether it had jurisdiction to inquire 
into the validity of the mortgage lien claimed by 
V r l\ and whether the execution of the decree in the 
Vita Court was to be stayed, pending the inquiry 
into the alleged insolvency of R in the Satara Court, 
Held, that the Vita Court had jurisdiction to in- 
quire into the validity of the alleged mortgage lien ; 
that execution in that Court against R was to be 
stayed pending the inquiry in the Satara Court re- 
garding his alleged insolvency, but that there was no 
reason for staying the execution of the decree 
against N in the Vita Court. Vishnu Dikshit 
v . Narsinghrav . . I. B, R, 0 Bom, 584 

14. Subordinate Judge in- 

vested with powers of Small Cause Court — 

civil Procedure Code, 1877 , s. 525 — Arbitration 
award. A Subordinate Judge, although invested 
with the jurisdiction of a Judge of a Court of Small 
Causes, does not on that account become a Judge of 
a Court of Small Causes, nor his Court such a Court 
within the meaning of the Civil Procedure Code. 
He therefore has power, within the limits of his 
ordinary pecuniary jurisdiction, to receive and file 
awards of arbitrators under s. 525 of the Civil Pro- 
cedure Code (Act X of 1877). Balkbishna v. 
Lakshman . . I. X*. B. 3 Bom. 219 

15 . _____ L ' Difference 

tween a Court of Small Causes constituted under Act 
XI of 2865 and a Court of a Subordinate Judge in- 
vested with the jurisdiction of a Judge of a Small 
Cause Court under s. 28 of Act- XIV of 1869 — Trans- 
fer of decree for execution — Act XI of 1865 , s. 20 — 
Code of Civil Procedure (Act XI. V of 1 8 S 2), \ 22 3— 
Act XIV of 1869, a. 28. The Courts of Subordi- 
nate Judges invested with the jurisdiction of a 


SUBORDINATE JUDGE, JURISDIC- 
TION OB— contd. 

Judge — Powers exercised Me by the Subordinate 
Judge. CL (3) of s. 22 of Act XII of 1887 makes 
ss. 206, 207, and 208 of Act XII of 1881 applicable 
to appeals in suits within s. 93 of Act XII of 1881 
when such appeals have been transferred under s. 22 
of Act XII of 1887 by a District Judge to a Subor- 
dinate Judge and are being heard bv such Subor- 
dinate Judge. Nandan Prasad v. Changur 

I. Ij. R. 10 All. 368 

9. - Appeal referred by District 

Judge — Bengal Civil Courts Act {VI of 1871), 
s. 26 — Power of review — Civil Procedure Code, 1859 , 
3 . 376. Where a Subordinate Judge hears^ and 
disposes of an appeal referred to him by the District 
Judge under Act VI of 1871, s. 26, he does so as 
District Judge, and has therefore by implication the 
same power of reviewing his judgment as a District 
Judge has under s. 376, Act VIII of 1859. In the 
matter of Sham a Churn Bhutt v. Payne & Co. 

18 W. R. 292 

10. Appeal from Munsif after 

Act XIV of 1869 — Assistant Judges in Bombay 
Presidency. A decision passed on appeal from a 
decision of a Munsif by an Assistant Judge, subse- 
quent to the date on which Act XIV of 1869 came 
into operation (14th March 1869), and prior to the 
date on which the Assistant Judges in the Bombay 
Presidency were invested with appellate powers 
under the Act (4th April 1869), was not illegal, as 
the Act did not alter the procedure as regards ap- 
peals against decisions passed by Courts constitu- 
ted under the old Regulations, under which the 
Assistant Judges had power to hear appeals, 
Sakho Narayan Khandalkar v. Narayan Bhi- 
kaji Khandalkar . . 6 Bom. A. C. 288 

XI. Rower to enquire into ap- 

plication for execution of decree against 
ancestor of Sirdar — Agent for Sirdars. Where 
a person’s name was entered in red ink in the Dek- 
kan Sirdars’ list, indicating that he was entitled 
only to the rank and precedence of a third class 
Sirdar, it was held that, a Subordinate Judge had 
jurisdiction to inquire into an application for exe- 
cution of a decree passed against his ancestor by 
the Agent for Sirdars in the Dekkan. Maharaj 
Gir v. Anandrav . . 8 Bom. A, C. 25 

12 , — Mortgage lien above limit 

of Subordinate Judge’s jurisdiction-— Attach- 
ment. One D applied to the subordinate Court of 
Sasvad for the attachment and sale of certain im- 
moveable property in execution of a money-decree, 
under which the sum of Rl,31 7-4-9 was duo to him 
from his judgment- debtor. On the attachment of 
the property, the applicant presented a petition, 
to the Court to the effect that he (applicant) had a 
mortgage lien on the property for R10, 368, and that 
it might be sold subject to his lien and possession 
as mortgagee. The Subordinate Judge raised the 
question whether he had jurisdiction to entertain 
the application and inquire into the merits of the 
alleged mortgage. He was of opinion that he had, 
•and referred the question for the opinion of the High 
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SUBORDINATE JUDGE, JURISDIC- 
TION OE — contd. 

Judge of a Small Cause Court under s. 28 of Act 
XIV of 1869 do not thereby become Cour * 5 _„ 
SmaU Causes constituted under Ac 
They merely exercise a similar juris! • 
mates their decisions final n Cimplvttet 

the jurisdiction extends, but it does n ^ , 

the variations of procedure prescnMexpr^sly f 

the Courts constituted a difierent 

applicable to Courts constituted under ^a _dineren 

Act and subject to different conditions. Th iCo 

■of a Subordinate Judge wnouaag Small KJause 

Court powers |g£ °Leof the “ other 

Procedure (Act XIV of 1882), o , o ma ii 

SSSS&il C.u» court inrjdto- 

tion mav for any good reason to be recorded in 
writing, transfer its decree to the other branch of the 
same Court, as it might to a different Court, tor 
execution without requiring a oertlfica ’ te t Jl n t ^ 
s. 20 of Act XI of 1865. For this purposes, the two 
branches or sides of the : Subordinate .Judge s Court 
may be regarded as different Ctourte. BhaqvaN 
Dayalji ii. Balit . I- D. R. 8 Bom. ^ 

IQ ____________ - S uit f or i nterest 

due on a mortgage. The plaintiff sued to recover 
interest due on a mortgage of immoveable property. 
The defendant pleaded that the plaintiff had re- 
ceived the profits of the mortgaged property, and 
had got possession of certain materials worth tour 
thousand rupees, and that the morgage-debt hac 
been paid off. The suit was tried before a Subor- 
dinate Judge in his capacity of a Judge of a 
Court of Small Causes, who held that he had no 
jurisdiction to go into the questions raised by the 
defendant in his defence and he gave judgment tor 
the plaintiff. HM, on application to the High 
■Court, that the defence being virtually that- the 
the debt had been paid off, and that nothing was 
■due to the plaintiff, the Subordinate Judge had 
jurisdiction to decide the suit. Bab up. a v Ambit 
Pethe v . Gaotatrav Damodak^ ^ ^ Boni 6g 

Civil Procedure 


17 . 


Code (Act XIV of 1S82), -s. 295— Decree passed by 
Subordinate Judge— Decree by same Court in exer- 
cise of its Small Cause jurisdiction-— Rateable dis- 
tribution of assets. Certain moveable property was 
at first attached in execution of a ^ money-decree 
passed by a Subordinate Judge in his Small Cause 
jurisdiction, of which a part was afterwards sold. 
In execution of a money-decree passed by the same 
Subordinate Judge in his ordinary jurisdiction the 
remaining property was attached and sold. Prior 
to the date of this sale the applicant applied for 
execution of a money-decree passed in his favour 
by the same Subordinate Judge in his Small Cause 
jurisdiction, and prayed for rateable distribution of 
the proceeds along with other decree-holders. 
Held , that the application must be allowed. 


SUBORDINATE JUDG-33, JURISDIC- 
TION OP — contd. 

Although a Subordinate Judge invested under Act 
XIV of 1869, s. 28, with Small Cause powers, ac- 
quires the jurisdiction of two Courts, he does not 
become the Judge of two Courts, but remains the 
.Judge of a Subordinate Court. Malhari v. Xaeso 
Krishna . . . I. Xi. R. 9 Bom. 174 

18, . - Execution of 

decree — Transfer of decree for execution — Act XI of 
1865 , s. 20— Act XIV of 1869 , s. 28. The plaintiff 
having obtained a money-decree against H and 
others in a suit in the Subordinate Judge’s Court at 
Dhulia, applied for execution by attachment and 
sale of their immoveable property. That property 
was accordingly sold, hut before the realization 
of the assets the defendant, who also had ob- 
tained a money-decree against the. same judg- 
ment-debtors in the same Court in its Small 
Cause jurisdiction, applied for the execution of his 
decree by attachment and sale of the immoveable 
property which had already been attached at the 
instance of the plaintiff. The Court, under s. 295 
of the Civil Procedure Code (Act XIV of 1882), 
reteably distributed the proceeds of the sale be- 
tween the plaintiff and the defendant. The plaint- 
iff now brought this suit in the Small Cause juris- 
diction of the Subordinate Judge’s Court at Dhulia 
to recover from the defendant the amount paid to 
him, alleging that it had been illegally paid, as the 
procedure laid down in s. 223 of the Code had not 
been followed. Held, that, as ruled in Rhagavan 
Dayalji v. Balu , 1. L. R. 8 Bom. 230 , a Subordi- 
nate Judge invested with Small Cause Court powers 
has generally to follow the procedure prescribed in 
the Code of Civil Procedure. This governs his pro- 
ceedings both in trial and execution, whether the 
suit is a Small Cause suit or not. If the two juris- 
dictions assigned to the Subordinate Judge s Court 
and to the Subordinate Judge personally are locally 
co-extensive, there is no distinction of sides or 
branches. But where, as in some cases the_ordi- 
nary jurisdiction is wider locally than the Small 
Cause jurisdiction, the Court is, in that part of its 
territory which lies outside the Small Cause Court 
jurisdiction, to be regarded as a separate Court so 
far that a decree in a Small Cause should not gene- 
rallv be executed on property beyond the^ Small 
Cause jurisdiction without a transfer, i.e., a dealing 
with the execution as in a suit tried in the usual way 
for reasons to be recorded in writing. As all is done 
by the same Judge, a suggestion and an order re- 
corded in the ease are sufficient without a formal 
transmission as to a distant Court. Dharamhas 
Sabmdas. «. Vamah Gotdto ^ B,. 9 Bom. 237 

; , Civil Procedure 

Code (Act XIV of 1882), *- 111 — Set-off exceeding 
'pecuniary jurisdiction of the Small Cause powers 
of the Subordinate Judge— Pradtce.!^ 
brought by the xffaintiff to recover .R30-7-9 from 
the defendant, under the Small Cause jurisdiction of 
a Subordinate Judge, the defendant claimed to pet 
off R72, which exceeded the pecuniary jurisdiction 
of the Judge as a Small Cause Judge. On reference 
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SUBORDINATE JUDGE, JURISDICx 
TION OP — contd. 

to create in the District Judge, Subordinate Judge 
and Munsif concurrent jurisdiction up to R1,000.. 
Per Petheram, C.J. — S. 15 of the Civil Procedure- 
Code is a proviso to those sections. The word 
“ shall *’ in that section is imperative on the 
suitor. The word is used for the purpose of pro- 
tecting the Courts. The suitor shall be obliged to 
bring his suit in the Court of the lowest grade com- 
petent to try it. The object of the Legislature is 
that the Court of the higher grade shall not be over- 
crowded with suits. Whenever an Act confers a 
benefit, the donee may exercise the same or not at 
his pleasure. The proviso is for the benefit of the* 
Court of the higher grade, and it is not bound to 
take advantage of it. If it does not wish to try the- 
suit, it may refuse to entertain it. If it wishes to 
retain the suit in its Court, it may do so ; it is not 
bound to refuse to entertain it. Per Dttthoit, J. — - 
The words in s. 57 of the Civil Procedure Code 
c * shall be 5 ’ are an instruction which the Court is 
bound to follow, and they are therefore a restraint 
upon jurisdiction. The effect, therefore, of the> 
concurrent jurisdiction of Subordinate Judges and 
Munsifs is not to allow to a Subordinate Judge 
discretion as to accepting or not accepting for 
trial by himself suits cognizable by the inferior 
tribunal. Brodhuest andAlAHMOOD, JJ. — S. 15 of 
the Civil Procedure Code is a rule of procedure, not 
of jurisdiction, and whilst it lays down that a suit 
shall be instituted in the Court of the lowest grade,, 
it docs not oust the jurisdiction of the Courts of 
higher grades. Bussick G hinder Mohunt v. Bum 
Lall Shaha , 22 W. B. SOI , and & ktfce-ool-lah Sircar 
v. Begum Bibee, 25 IF. B., 219 , followed. Per 
Oldfield, J. — S. 15 of the Civil Procedure Code is 
a provision entirely of procedure as distinct from 
jurisdiction, and its effect on s. 19 of the Bengal' 
Civil Courts Act is that the jurisdiction of the Dis- 
trict Judge and Subordinate Judge extends to all 
original suits cognizable by the Civil Court, subject 
in its exercise to a certain procedure, namely, that 
the suits be instituted in the Court of lowest grade 
competent to try them. Held, therefore, by Pethe- 
eam, O.J., and* Oldfield, Bbodhukst, and Mah- 
mood, JJ., where a Subordinate Judge had tried a 
suit which a Munsif, a Court of a lower grade, might 
have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such- 
suit had been in the first instance presented to the< 
Munsif, who had returned it, to be presented to the 
Subordinate Judge. Per Dttthoit, J. — The decree- 
of the Subordinate Judge would not be liable to be 
reversed in appeal for want of jurisdiction, for the- 
jurisdiction was there, though it ought not to have- 
been exercised. This view of the matter was con- 
sistent with the received canon of construction, that 
unless the Legislature uses negative words, or words; 
showing an intention to treat the observance of a. 
rule of procedure as essential, the rule will ordi- 
narily be treated as % direction only. Under the- 
circumstances, therefore, the District Judge had* 
in appeal correctly refused to entertain the plea of 
defect in jurisdiction. Nidei Lad v: Mazhar 
Husaxk * f X I* Tj, XL 7 All mo 


SUBORDINATE JUDGE, JURISDIC- 
TION OE — contd, 

to the High Court : — Held , that the set-off might be 
pleaded by the defendant. The Judge would exer- 
cise his Small Cause Court jurisdiction in trying the 
claim of the plaintiff and his ordinary jurisdiction 
in trying the set-off. Ramfratab v. Gafesh 
Rakgahath . . I. Xi. R. IS Bom. 31 

20. — — Appeal — Suit 

cognizable by a Court of Small Causes— Ad XI 
of 1865 , ss. 2 , 6, 12, 21 — Bombay Civil Courts Act 
(XIV of 1869), s. 28 — Final decision. The plaint- 
iff sued to recover R5 as damages for the wrongful 
removal of a tree. The suit was filed in the Court 
of a second class Subordinate Judge, who was in- 
vested under Act XIV of .1869, s. 28, with the juris- 
diction of a Judge of a Court of Small Causes. The 
case, which was in itself of the nature of a Small 
Cause, was, however, tried as an ordinary suit ac- 
cording to the rules of the Civil Procedure Code. 
The Subordinate Judge rejected the plaintiff’s 
claim. An appeal was made to the District Court, 
which reversed the Subordinate Judge ’s decree, and 
awarded the claim. Held , that, the suit having 
really been a Small Cause, no appeal lay to the 
District Court, though the Subordinate Judge did 
not use the procedure of Act XI of 1865. Haring 
the Small Cause Court jurisdiction, the Subordinate 
Judge must be taken to have dealt with the case 
under that jurisdiction, even if he was not quite 
alive to it at the time. A suit taken cognizance of 
under s. 2, 6, or 12 of the Mofussil Small Cause 
Court Act (XI of 1865) does not cease to be a suit 
tried under the Act, because of some divergence 
from its summary procedure. A surplusage of 
form and elaborateness does not change the charac- 
ter of the decision for the purpose of its finality. 
& 28 of: the Bombay Civil Courts Act (XIV of 1869) 
does not, when jurisdiction is given under it, neces- 
sarily divide the Court into two separate Courts ; 
but still it creates an additional and distinct juris- 
diction. Since Act IX of 1887 came into force, the 
Court is to be regarded as two Courts in such cases. 
Pitambab Vajirshet v. Dhondu Navlapa 

I. L. B. 12 Bom* 436 

' , , 21. . 1 x X — XX — . y ; ' Suit ' agains t 

Trustee — Person collecting or receiving subscrip- 
tions for building a temple — Civil Procedure Code 
{‘Act XI V of 1882), s. SO. A person collecting and 
receiving subscriptions for the purpose of build- 
ing a temple, in pursuance of a resolution come to at 
a meeting of the community, holds them in the 
capacity of a trustee, and a suit in respect thereof 
should be filed, under s. 30 of the Civil Procedure 
Code (Act XIV of 1882), in a Subordinate Judge’s 
Court, and not in a Small Cause Court. Mahomed 
:r.; : Httsest \ X L*. R. 22 Bom. 729 

Power ‘ : - of : , Subordinate 
Judge to try Mun&i£ 9 8 ease— Act XVI of 
1868, ss, 13, 15, 16—. Bengal Civil Courts Act (VI 
Of 1671), -8$. 19, '20— Civil Procedure Code , $s\ 15, 
OTX Per • -Petheeam, (7.J., and Brodhuest, 
msMObD, aadDHTHOiT, JJ.—The object of ss. 19 



DIGEST OF CASES. 


12208 ) 


( 12207 ) 


SUBORDINATE JUDGE, JURISDIC- 
TION OP — contd. 

outside the area assigned to it by the District 
Judge. Bachu Koer v. Golab Chand 

I. D. R. 27 Calc. 272 

28. — Transfer to 

Subordinate, Judge of appeal petition heard by and 
pending before District Judge — Jurisdiction of 
Subordinate Judge to hear and determine the appeal 
— Waiver of objection to jurisdiction , effect of, when 
Court has no inherent jurisdiction. An appeal, 
having been entered in a District Court against the 
decision of a District Munsif, wa-i heard in part by 
the District Judge, who remanded the suit to the 
District Munsif for findings on fresh issues. Find- 
ings having been duly returned, the District Judge 
transferred the appeal to the Subordinate Judge, 
who heard and determined it. Held , that the Dis- 
trict Judge had no power to transfer to a Subor- 
dinate Judge an appeal which was part heard and 
pending before him. The only inherent jurisdiction 
that a Subordinate Judge has is in original suits 
under s. 12 of the Civil Courts Act. In appeals he 
only acquires jurisdiction under the last clause of 
s. 13 of the said Act, which enables a District Judge 
to transfer appeals to him, and, unless that section 
is complied with, the Subordinate Judge has no 
jurisdiction to hear or determine any appeal. S. 13 
does not authorize the transfer to a Subordinate 
Judge of an appeal part heard and pending before 
the District Judge. The fact that objection was 
not taken to the jurisdiction of the Subordinate 
Judge did not confer jurisdiction upon him, the 
Subordinate Court not having inherent jurisdic- 
tion. Kumarasami Reddiar v. Subbaraya Red- 
diar . . , I. L. R. 23 Mad. 314 

29. Act XIV of 

1869, ss. 28 and 24 — Subordinate Judge appointed 
to assist another Subordinate Judge, powers of. 
Where a Subordinate Judge is deputed, under s. 23 
of Act XIV of 1869, to assist another Subordinate 
Judge, the assistance by the Judge so deputed can 
only be afforded within the limits of his jurisdiction 
as fixed by s. 24 of the Act, and cannot be invoked' 
except in matters within his competence. The plaint- 
iff, having obtained a decree against the defendant 
in a suit in which the subject-matter of the suit and 
the amount of the decree exceeded R5,OO0 in the 
Court of a Subordinate Judge of the first class, 
presented it in that Court for execution. The 
Subordinate Judge transferred it for 'execution to 
the second class Subordinate Judge who had been 
appointed, under Act XIV of 1869, to assist him, 
and whose jurisdiction extended to R5,000 only. 
The second class Subordinate Judge ordered exe- 
cution to issue. The defendant appealed, and this 
order was reversed. The plaintiff appealed to the 
High Court, and raised, for the first time, an objec- 
tion that the second class Subordinate Judge had no 
jurisdiction to entertain the application for execu- 
tion. The defendant contended that this objection 
■was taken too late on second appeal. Held, that 
the second class Subordinate Judge has no juris- 
diction to entertain and deal with the plaintiff’s 
application for execution, and that the plaintiff’s 


SUBORDINATE JUDGE, JURXSDIC 

TION O E — contd. 

23 # _ Civil Procedure 

>Code *{Act XIV of 1882), s. 15—Munsif, jurisdic- 
tion of. S. 15 of the Civil Procedure Code does not 
preclude a Subordinate Judge from trying a suit 
within the jurisdiction of the Munsif ’s Court. 
Ledgard v. Bull, L. R. IS 1. A. 134, distinguished. 
.Matra Mondal v. Hari Mohan Mullick 

1. 1). R. 17 Calc. 155 

See Augustine v. Medlycott. 

I. D. R. 15 Mad. 241 

2>4. Bengal Civil 

Courts Act {VI of 1871), s. 18~~Sale in execution 
of decree — Local limits of jurisdiction. Where a 
District Judge, under the authority vested in him 
by s. 18 of the Bengal Civil Courts Act (VI of 1871 ), 
has assigned to a Subordinate Judge the local limits 
of his particular jurisdiction, that officer can only 
exercise jurisdiction within such local limits. 
Obhoy Churn Coondoo v. Golam AH, I. L. R. 7 Calc. 
410 , and Prem Chand Day v. Mokhoda Debi, 1. L. 
R., 17 Calc. 699, followed. Dakhina Churn Chat- 

TOPADHYA V. BlLASH GhUNDER Roy 

I. la, R. 18 Cale. 526 

25. - Concurrent juris- 

diction with District Munsif — Suit of less than 
R2,500, in value. Quaere : Whether a Subordinate 
Judge has not concurrent jurisdiction with a 
District Munsif in suits less than R2,500 in value. 
Matra Mondal v. Hari Mohan Mullick, 1. L. R. 
17 Calc. 155 , and Nidhi Lai v. Mazhar Husain, 
1. L. R. 7 All 230, followed. Krishnasami v . 
LCanakasabai . . I. Jj. R. 14 Mad. 183 

26. Bombay Civil 

•Courts Act {XIV of 1869), s. 28 — Provincial Small 
Cause Courts Act {IX of 1887), s. 33 — Judge exer- 
cising Small Cause Court jurisdiction. S. 33 of 
Act IX of 1887 precludes a Subordinate Judge 
■invested with Small Cause Court pow r ers under 
s. 28 of Act XIV of I860 from entertaining a coun- 
ter-claim beyond the pecuniary limits of his Small 
Cause Court jurisdiction. Barote Gag a Paiisho- 
•tam v. Panju Ram jan . I. L. R. 14 Bom. 371 

; 27. — — — — _ Bengal, W-F. P., 

' and Assam Civil Courts Act {XI I of 1877), s. 13, 
cl 2 — District Judge , power of — Transfer of Pro- 
perty Act {IV of 1882), ss. 88, 90 — Sale in execu- 
tion of mortgage decree — Execution of decree . 
When Subordinate Judges are appointed by the 
■Local Government with jurisdiction over the whole 
-of a district, the District Judge is not competent, 
under s. 13 (2) of the Bengal, X.-W. P., and Assam 
Civil Courts Act, to assign to them different areas 
.-.so as to limit or define their respective jurisdictions. 
.The Court of such a Subordinate Judge which 
passed a mortgage decree is therefore the only 
Court competent to entertain an application for the 
-execution of the decree and to make an order in. 
furtherance thereof, even when the execution is 
-sought by the sale of property other than the mort- 
gaged property lying within the district, but 
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TION OF — contd* 

■ objection should be allowed. An objection to the 
jurisdiction, the validity of which is patent on the 
face of the proceedings, can be taken at any stage 
of the proceedings. Sidheshwar Pandit v. 
Harihar Pandit . 1. 1*. B. 12 Bom. 15o 

30, - - Malicious prose - 

cuiion — Suit against a Mamlatdar for malicious 
prosecution undertaken by him at the instance of Ms 
superior officer , to clear his character — Subordinate 
Jodge, power of, to try such suit. The defendant, 
who was a Mamlatdar, was required by his superior 
officer to clear his character from certain charges of 
bribery which had been brought against him in an 
anonymous letter, and he accordingly prosecuted 
the plaintiffs whom he suspected of having written 
the letter. The plaintiffs were convicted and sen- 
tenced by a Magistrate, but on appeal were acquit- 
ted by the Sessions Judge. The plaintiffs there- 
upon "brought this suit in a Subordinate Judge’s 
Court to recover damages from the defendant for 
malicious prosecution. The jurisdiction of the 
Subordinate Judge to try the suit being questioned, 
he referred the case to the High Court. Held, that 
the Subordinate Judge had jurisdiction to try the 
suit. The defendant was sued in his individual, 
and not in his official, capacity : and the fact that 
he was a Mamlatdar when he prosecuted the plaint- 
iffs could not affect the character in which lie was 
sued. Bankat Hargovind v. Narayan Vaman 
Devbhankar. . . . I. L. R, 11 Bom. 370 

I cution — . 'Prosecution , when official — Bombay Civil 

Ijk Courts Act ( XIV of 1869), s. 32 — Bombay Act X 

R of 1876 , s. 15— Prosecution instituted by order of 

R superior officer . An officer of Government who 

f prosecutes for an injury personal to himself is not 

generally acting in his official capacity as prose- 
cutor. If any particular class of interests is placed 
specifically under his tutelage, with a direction 
to guard them by the appropriate legal proceedings, 
suits instituted in the fulfilment of the duty thus 
[ assigned to the functionary are of course instituted 

in his official capacity. A similar remark applies to 
criminal proceedings. A prosecution by a function- 
ary is official when in carrying it on he is diseharg- 
5 ing a duty expressly or impliedly assigned to him 

I' by law. If the duty of prosecuting in any parti- 

cular case is not assigned to an officer as such, 
y the consent or the order of his superior will not 

make the act an official one which in its nature is 
not so, lying outside his official functions. The 
defendant was a forest officer in the service of Gov- 
ernment, He prosecuted a certain person for theft 
in the Magistrate’s Court at Sirsi. The accused 
was defended by the plaintiff, who was a pleader. 
During the hearing of the case the defendant in 
open Court made use of certain expressions towards 
the plaintiff, which it was alleged were defamatory, 
and were calculated to lower him in the estimation 
of the public, to injure his reputation, and to mar 
his professional prospects. The plaintiff sent him a 
notice claiming R4,50d as damages for the injury 

I I 1 f§ < | i y y , 

t .-Ms';. ; 1 ■ e 






SUBORDINATE JUDGE, JURISDIC- 
TION OF —contd. 

done to him by the defendant. The defendant 
thereupon lodged a complaint before the Divisional 
Magistrate at Sirsi, charging the plaintiff, under 
s. 189 of the Penal Code, with holding out a threat, 
etc., to a public servant for the purpose of inducing 
him to refrain from doing his duty as such public 
servant. The Magistrate dismissed the charge, and 
the plaintiff then filed the present suit against the 
defendant for malicious prosecution. The defend- 
ant pleaded that in lodging the complaint against 
the defendant he had acted in his official capacity 
and under the orders of his superior officer with 
reasonable and probable cause, and not maliciously; 
that the suit was brought with reference to an act 
done by him in his official capacity as forest officer ; 
and that therefore the Court of the Subordinate 
Judge had no jurisdiction. The Subordinate 
Judge held that he had no jurisdiction, being of 
opinion that the defendant had prosecuted the 
plaintiff in his character as a public servant, and that 
therefore the present suit against the defendant was 
one in which an officer of Government in his official 
capacity was a defendant, and as such was cogniz- 
able by the District Judge only, under s. 32 of the 
Bombay Civil Courts Act (XIV of 1869). He 
therefore dismissed the suit. On appeal, the Act- 
ing District Judge was also of opinion that the 
Subordinate Judge had no jurisdiction ; but he- 
held that the Subordinate Judge was wrong inf 
dismissing the suit, instead of returning the plaint 
for presentation to the District Court. He, there- 
fore, reversed the decree of the Subordinate Judge,, 
and referred the plaintiff to the District Judge. On 
appeal by the plaintiff : — Held, by the High Court, 
that the defendant was sued as a private person 
for an alleged wrong to the plaintiff, and that the 
suit was rightly brought in the Court of the Subor- 
dinate Judge. The order appealed from was there- 
fore reversed, and the District Judge was directed 
to dispose of the appeal on its merits. Coin Maha- 
blesvar Beat t\ Sheso Manjtj 

I. D. R. 12 Bom. 35S 

32. — Suit against Col- 

lector — Act done in official capacity — Bombay Reve- 
nue Jurisdiction Act (X of 1870), s. 15. The plaint- 
iff sued the Collector of Dharwar and his chifnis 
for having destroyed certain certificates of efficiency 
which had been given to him by Mamlatdars in 
whose service he had been employed. The defend- 
ants pleaded that the certificates had been destroy- 
ed, because they were not issued by the Mamiat- 
dars in proper form. Held, that the act of the de- 
fendants was an act done by them in their official 
capacity, and that the Subordinate Judge could 
not entertain the suit. Swamirayaoharya v. 
Cora, ector or Dharwar X. L, ,441/ 

33. — Bombay C ml 

Courts Act (XIV of 1869), s. 32, as amended by the 
Bombay Revenue Jurisdiction Act (X of 1876), s. 15, 
and by Bom. Act XV of 1880, s. 3 — Bom. Reg . II of 
1827 , s. 43 — Suit against officer of Government— 
Acts done by the defendant in his official capacity — 
Civil Procedure Code , 2882, s. 424 . On the death 


in '* * * 1 ->■ 




’ ■ X ■; ;i 

sfeBSiiaigf 


( 12211 ) 


DIGEST OP CASES. 


( 12212 ) 


STTBOBDITTATE JUDGE, JtJEISDIC- 
TION OF — contd. 

of the talukhdar of Kenvada, leaving a widow and 
a minor son, the Mamlatdar of Amod, acting under 
the order of the Collector of Broach, entered the 
talukhdar ’s house, made an inventory of the move- 
ables, took possession of the property of the deceas- 
ed and locked up some of the rooms. Among the 
property seized (it was alleged) was certain property 
belonging to the widow. She brought thte suit 
against the Collector and Mamlatdar, claiming 
damages for these wrongful acts. The suit was 
filed in the Court of the Subordinate Judge. Held, 
that the acts complained of were done by the de- 
fendants in their official capacity, and that under 
s. 32 of the Bombay Civil Courts Act (XIV of I860) 
the Subordinate Judge had no jurisdiction to en- 
tertain the suit. Allen v. Bai Shri Dariaba 

I. X«. R. 21 Bom. 754 


34. 


Patti and hub 


u-x# — . — — ■ 

harm of village — Impressment of bullocks by patil 
and kulkarni of village for use of Government officer 
— , Suit for damages for acts done by officer of Govern- 
ment in official capacity— Bombay Revenue Jurisdic- 
tion Act ( X of 1876), s. 15— Bombay Civil Courts Act 
{XIV of 1869), s. 32— Bom. Reg. IV of 1818, s. 52. 
The patil and kulkarni of a village having impres- 
sed a pair of bullocks belonging to the plaintiff for 
the use of an abkari inspector, the plaintiff sued 
them for damages in the Court of a Subordinate 
Judge. The defendants pleaded ( inter alia) that 
the Subordinate Judge had no jurisdiction to try 
the suit under the Bombay Revenue Jurisdiction 
Act (X of 1876). Held, that the suit was properly 
instituted in the Court of the Subordinate Judge, as 
the defendants were sued in their private capacity. 
It is not clear that the rules about impressment 
of carts found in Ch. I of Nairne’s Revenue Hand- 
book actually order village patils to impress carts 
against the owner’s will ; neither it is clear what 
officers are to be supplied. There is nothing to 
show that any law ever imposed this duty on a 
kulkarni, or that provision was made after the re- 
peal of the Regulation of 1818 as regards patils 
except for military bodies. Budho v. Keso 

I. X,. R. 21 Bom. 773 


35. 


Money lent to 


w. — 

public officer— Money lent to him in his official capa- 
city- — Bombay Civil Courts Act {XIV of 1869), s. 32. 
The plaintiff had contracted to supply materials 
requisite for a public building. The defendant was 
the Supervisor, Public Works Department, in 
charge of the works. Prom time to time defend- 
ant borrowed money from the plaintiff and, inter 
alia , four sums amounting to R385 which lie paid 
as wages to labourers working under him. It 
was not proved, however, that he had borrowed 
the moneys as Supervisor, and the defendant did not 
plead that he borrowed them in his official capacity. 
Held, that, inasmuch as a Public Works Supervisor 
has not usually authority to borrow money for 
the purpose of the work of which he may be in 
charge, or any way to pledge the credit of Govern- 
ment, the mere statement of the defendant when he 


SUBORDINATE JUDGE, JURISDIC- 
TION OP — concld . 

borrowed the moneys that he wanted them, to pay 
the labourers was not under the circumstances 
enough to show that the defendant borrowed them 
in his official capacity, and that the Subordinate 
Judge bad authority to entertain the suit in respect 
o f them. In claims arising out of contract the same 
test must be applied to determine the question of 
jurisdiction as in those having their origin in tort, 
viz., was the loan contracted by the defendant in his 
official capacity ? Hanmant Any aba v. Rajmal 
Manickchand . . I L. R 22 Bom. 170 


36. 


Dismissal of suit 


by Munsif on preliminary point — Remand by Sub- 
ordinate Judge on appeal — Fresh appeal before 
Second Subordinate Judge, who disagrees with the 
finding of the former Subordinate Judge. Where 
there are two Subordinate Judges in the same place, 
one of such Judges is not competent to overrule the 
decision of the other. The Court is one, though 
there are separate presiding officers. Suraj Din v. 
Chattar, I. L. R. 3 All. 755, and Ram Kirpal v. Rup 
Kuan, I. L. R. 6 All. 269 , referred to. Kharag 
Prasad Bhagat v. Durdhari Rai 

I. L. R. 14 All 348 

37. — — ■ — — — Application for 


declaration of heirship — Bom , Reg. VIII of 1827 , 
s, 2 — Subordinate Judge invested with function of 
District Court under Act Vll of 1889. A Subor- 
dinate Judge who (under s. 26 of Act VII of 1889) 
has been invested by Government with the func- 
tions of a District Court under Act VII of 1889 
has jurisdiction to hear and determine an applica- 
tion made under s. 2 of Bombay Regulation VIII of 
1827. PlTAMBAR MANCHARAM V. ISHVAR JADU- 

bam . . . I. Xi. R. 17 Bom. 230 

38. Act XII of 1887 

[Bengal Civil Courts Act), s. 10 — Jurisdiction— Act 
XII of 1881 ( N.-W . P. Rent Ad), s. 189 — Powers 
of Subordinate Judge in charge of the office of the 
District Judge — Revenue Court appeal. Held , that a 
Subordinate Judge in temporary charge, under s. 10 
of Act XII of 1887, of the office of the District 
Judge, is competent to take up and decide Revenue 
Court appeals which may be pending on the file 
of the District Judge. Rahmat Alt Khan v. 
Abdxjlla (f.b. 1901) . I. D. R. 23 All. 455 

SUBORDINATE MAGISTRATE. 

refusal of, to take proceedings—- 

Bee Magistrate*— Powers of Magis- 
trates . X. Xi. R. 28 Calc. 242 

SUB-REGISTRAR. 

See Magistrate, Jurisdiction of— 
Transfer of Magistrate during 
Suit . . 1. 1*. R. 15 Mad, 132 

See Registrar. 
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SUBSISTED CE-M035TEY — canid. 

be remanded to jail. Held, also (Peacock, C.J., 
dissentiente), that a prisoner arrested on a ca. sa. 
must, within a convenient time, be brought before 
the Court to have his allowance fixed ; that an 
“ allowance ” within the meaning of s. 276 or 278 
of Act VIII of 1859 meant subsistence-money fixed 
by order of the Court ; that the Court must have 
the prisoner before them to exercise their discretion 
upon a matter which must be determined before he 
can be formally committed to prison, and which 
may be so determined as to entitle him to be dis- 
charged ; that a decree must be carried into exe- 
cution by and under the direction of the Court 
which pronounces it by means of a special appli- 
cation to the Court, and an order passed there- 
upon ; that a jailor or other officer cannot lawfully 
receive a prisoner for debt under commitment un- 
less the preliminary payment of subsistence has 
been made in compliance with the order of the 
Court ; and that the jailor cannot lawfully detain a 
judgment-debtor when the time limited for pay- 
ment of any subsistence-money under the order of 
the Court passes without due payment accordingly. 
In re Sumboo Chunder Haldar. In re Doorga- 
persaud Hitter. In re Rakhab Doss 

Bourk© O. C. 50 

5. Right of debtor to discharge 

— Omission to make order for allowance — Civil Pro- 
cedure Code , 1859, ss. 276, 278 . A debtor, having 
been imprisoned on a writ of ca. sa was brought up 
on a habeas corpus, and applied for his discharge on 
the ground that his arrest and imprisonment were 
illegal, as no order for his allowance under s, 276 of 
Act VIII of 1859 had been made. Sufficient sub- 
sistence-money, however, was paid to the Sheriff 
previous to the arrest, and he was kept amply 
supplied with it. Held, that ss. 276 and 278 of Act 
VIII of 1859 applied as much to the execution of a 
mofussil decree as to an arrest by writ of the High 
Court ; that no one is to be imprisoned in execu- 
tion of a decree unless subsistence-money for a 
month in advance be paid to the person to whose 
custody he is committed ; that a similar payment 
must be received in advance every successive month 
pending the imprisonment ; that if any such pay- 
ment be not made, the prisoner is entitled to be 
released ; that the * 4 allowance ’ J referred to in 
s. 270 of Act VIII of 1859 meant subsistence-money 
of 4 annas per diem; that s. 276 of Act VIII of 
1859 enacted only that the prisoner shall have an 
allowance of 4 annas per diem paid monthly, unless 
the Court shall specially fix a less amount; that 
an order for an allowance to the prisoner was not 
necessary, and was intended only as a relief to the 
execution -creditor ; that the omission to have such 
order made did net render the arrest and imprison- 
ment illegal ; that in the absence of such order, 
s. 278 of Act VIII of 1859 ensured 4 annas a day as 
subsistence-money lor the prisoner. Aqa. Alx 
Kahn v, Joydoyal Persaud Bourke O. C. 52 

0. Non-payment of 

subsistence-money in advance — Civil Procedure Code , 
1859 , s. 276 * The monthly subsistence-money 
under s. 276 of Act VIII of 1859 must be paid in 


SUBBOG-ATIOIL 

See Company — Winding up — Duties and 
Powers op Liquidators. 

X. L. B. IS Calc. 81 

See Transfer op Property Act, 1882, 
ss. 82, 100 . I. li. R. 31 All. 188 


See Attachment. 1. 1*. B. 85 Calc. 641 

See Right op Suit-Subscription. 

10 0. Ii. R. 10 * 

1. L. B. 14 Calc. 64 

SUBSISTENCE -MONEY . 

1 , Payment of subsistence- 

money — Civil Procedure Code, 1859, s. 276. Ac- 
cording to Act VII of 1859, as it stood at the end 
of 1876 and until October 1877, the batta for the 
maintenance of a debtor could not become payable 
until he was arrested, and brought before the Court 
and the order made for his committal to the civil 
-jail. Kasturchand v. Raoji Sadashiv 
J I. It. B. 4 Bom. 65 

. Illegal commit- 
ment— Duty of jailor . Unless subsistence-money 
is paid before the commitment, the commitment is 
illegal. • The jailor is bound by the words of the 
Act. It is for him, and not for the prisoner, Jo see 
that the money is 
son . . 


paid. In the matter of Thom- 

. Bourke O. C. 421 

Fixing subsistence-money — 

Detention in jail on decree of defendant arrested 
prior to deree — Eight to discharge. Where a defend- 
ant is arrested prior to decree under Act VIII 
of 1859, s. 78, and a decree is afterwards obtained 
against him in the suit, the plaintiff, if he wishes 
to detain the defendant in prison, must have him 
brought before the Court, and his subsistence-money 
fixed, in the same way as in the case of an arrest 
in execution of a decree ; and if he fails to do so, 
the defendant is entitled to his discharge from 
prison. In the matter of Oallachand Dabs 

* 1 Ind. Jur. 2L S. 827 

s.c. H amp ers aud Roy v. Oallachand Doss. 

Bourke O. C. 423 
4. — * Order for allow- 

ance — ■. Application for discharge in absence of order 
—Civil Procedure Code,. 1859, ss. 276 , 278. S H 
and two other debtors in the custody of the Sheriff 
on a ca. sa. appeared on a habeas corpus for the 
execution creditor to show cause why they should 
not be discharged. S H had been arrested in exe- 
cution of a decree in a suit which was begun under 
the old procedure in the Supreme Court, and the 
question was whether the procedure in his case 
should be regulated by Act VII of 1855 or Act VIII 
of 1859, The grounds relied on by all three prison- 
ers (besides the above in S H's case) were, that no 
order for the allowance had been made by the/ 
Court, nor had they been brought before it for that 
purpose. Held, that the case of S H was to be regu- 
lated by the old procedure, and as under Act VII of 
1835 no order for allowance was necessary, he must 
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SUBSISTENCE-MONEY— ccmcM. 
it was held that the execution-creditor was en- 
titled to a refund of the balance of subsistence- 
money advanced by him that remained in the 
Munsif *s hands at the time of his debtor’s release. 
S. 10 of Act IV of 1865 (Bombay) was not applicable 
to such a case. Ex parte Kashxnath Balal Ok 

5 Bom. A. C. 84 

11. — — Effect of discharge of 

debtor — Non-payment of subsistence-money — 
Future arrest in execution of same decree , effect of, 
discharge on. The discharge of a defendant from 
confinement in jail, in consequence of the plaintiff’s 
failure to pay subsistence-money at the rate fixed 
by the Court, bars a second arrest and imprison- 
ment in execution of the decree. Appiah Chetty 
v. Chengadoo .... 4 Mad. 76 

SUB-SOIL BIGHTS. 

See Digwari Tenure. 

I. L. B. 84 Calc. 758 
See Lease . I. L. B. 33 Calc. 208 

See Mineral Eights. 

See Mines and Minerals. 

See Service Tenure X2 C. W. N. 198 

SUBSTANTIAL INJUBY 

See? Sale in Execution of Decree— 
I Setting aside Sale — Substantial 
" Injury — Irregularity. 

SUBSTANTIAL QUESTION OF LAW. 

See Appeal to Privy Council — Cases 
in which an Appeal lies or not — 
Substantial Question of Law. 

See Question of Law, 

SUBSTITUTION OF EXECUTOB IN 
PLACE OP SUPPOSED LEGAL BE- 
PBESENTATIVE. 

See Bengal Tenancy Act (VIII of 
1885), s. 106 . . 12C.W.N.8 

SUBSTITUTION OP NAMES. 

See Limitation Act, 1877, Sen. II, Art. 
175A. . . li e. W.N. 156 

See Substitution of Parties. 

■ ■ : Appeal, abate- 

ment of. An application for the substitution of the 
legal representative of a deceased appellant was 
made more than six months after his death. No 
notice of the application was given to the respond- 
ents and the Judge’s attention was apparently not 
drawn to the fact that the application was made 
out of time. Held , that the ex parte order granting 
the application did not preclude the respondents 
from urging at the hearing that the appeal should 
abate, and it was open to the Court to go into 
that question. Tripura Sundari Debi v. D ak- 
shina Mohun Roy (1906) . 11 C. W.N. 698 


'SUBSISTENCE-MONEY— contd. 
advance ; therefore, where a debtor was arrested 
and subsistence-money paid for January, but no 
further deposit was made till 4th February, the 
prisoner was held entitled to his discharge. In re 
Konoy Loll Doss . . Brouke O. C. 51 

— - Application for 

■ payment of subsistence-money— 
’I Procedure Code , 

. ? arrested on the 30th of 
dated the 24th of December, 


discharge on non- ^ 

Petition for discharge — Civil 
1859 , s. 278 . A prisoner was a. 

December on a ca. sa. ... 

on which day the execution-creditor paid subsist- 
ence-money for thirty days. This failing, on the 
29th of January, the prisoner made a fruitless ap- 
plication to the Sheriff for more, and then applied 
to the Court for his discharge, upon which notice 
was directed to be given to the execution-creditor. 
Held,, that no particular form of petition of dis- 
charge was required from a prisoner applying for his 
discharge for non-payment of subsistence-money ; 
that subsistence-money must be paid in advance 
bv the execution -creditor before putting a writ of 
ca. sa. in force ; that the discharge by the Sheriff 
of a prisoner detained on a writ of ca. sa. was 
^equally imperative on the happening of any of the 
contingencies specified in s. 278 of Act VIII of 
1859 ; and that on failure of subsistence-money 
the prisoner should be released, and further deten- 
tion of him by the person in -whose custody he is 
was illegal. Speyer v. Janssen. 

Bourke O. C. 28 

8 Non-payment of 

subsistence-money in advance — Act VIII of 1859, 
ss. 276 , 278. A prisoner was arrested on August 
4th, and committed to prison on the evening of the 
same day. Before his committal, the execution- 
' creditor paid into the hands of the Jailor a sum 
sufficient for his subsistence-money for twenty- 
seven days, at the established rate of 4 annas per 
‘day. On the 5th August a writ of habeas corpus 
was applied for to bring the prisoner up, and on the 
6th a further sum of 4 annas -was paid to the Jailor 
to cover any deficiency in the former payment. 
Held, that the requirements of s. 276, Act VIII of 
1859. had not been fulfilled, and that the prisoner 
was entitled to his discharge under s. 278. Butt v. 
‘Cornelius . . . 5 F. L. B. Ap. 79 

9. Mode of payment 

• of subsistence-money. On the 30th of September, 
the plaintiff, a detaining creditor, paid to the Jailor 
■of the Calcutta Jail subsistence-money for thirty 
-days, for a prisoner confined at the suit of the 
plaintiff, the. Jailor then having a balance of 4 annas 
over from the subsistence-money for September. 
Held, that there was a sufficient compliance with 
■s. 276 of Act VIII of 1859. Haladhar Dey v. 
Ambika CharanBose . 5 B. L. B, Ap. 8 

10, Befund of subsistence- 

money — Release at request of creditor — Bom. Act 
I V of 1865. Where the defendants were arrested 
though the Munsif ’s Court in execution of a decree, 
but were released at the request of the execution- 
creditor before they had begn sent to the civil jail. 
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SUCCESSION — contd. 

See N.-W. P. Rent Act (XII of 1881), s. 9.. 

I. Ii. R. 31 AIL 51 

See Oudh Estates Act, ss. 2, 10, 13, 14* 
15 and 22 I. X*. R. 28 AIL 119 ; 393 

See Oudh Estates Act, s. 8. 

8 C. W. 201 

See Paesis . • ^ 

I. X. B. 2 Bom. 75 
I. X. R. 4 Bom. 537 
I. X. R. 5 Bom. 608 
X. X». R. 6 Bom. 151 
I, X. R. 11 Bom, 1 
I. Xj. R. 22 Bom, 355 ; 909 

See Pleadings . I. Xj. R. 27 AIL 78 
See Practice , * 10 C, W. 1*3*. 230 

gee Privy Council, Practice of— Re- 
vivor of Appeal. n 

I, Xj. R. 21 Calc. 997 
B. R, 21 1. A, 163 

: See Provincial Small .Cause Courts 
a pm Qpxr tt Art. 28. 
s A J I. X. R. 27 AIL 822 

See Raj, Succession to. 

See Religious Endowment. 

X. X. R. 33 Calc. 089 

See Salsette, Law applicable in. 

I. Xi. R. 19 Bom. 680 

See Sees Successions. 

See Succession Act. 

deed altering course of , by 

Hindu law— 

See Compromise — Constk u ction , En- 
forcing, Effect of, and setting 
aside Deeds of Compromise. 

6 B. Xi, R. 202 
18 Moo. I. A. 497 

- sbebait— 

See Hindu Law — Succession.' 


SUBSTITUTION* OR PARTIES. 

See Mortgages . 13 C. W. N. 787 

See Parties— Substitution of Parties. 


SUB-TENANT. 


See Superior Landlord. 


I. Xj. R, 36 Calc. 256 


SUCCESSION. 


See Adverse Possession. 

I. X.. R. 27 AIL 438 

See Civil Procedure Code, 1882, s. 21 5 A. 

I. X. R. 27 All. 374 

See Civil Procedure Code, 1882, ss. 278 
AND 283 . X Xj. R. 27 All. 484 


See Converts. 

See Court Fees Act, s. 7, Sch. I. 

I. Xj. R. 27 All. 447 

See Criminal Procedure Code, 1898, ss. 

87, 88 and 89 . I. Xj. R. 27 AIL 572 

See Cutchi Memons. 

I. Xi. R. 30 Bom. 197 ; 270 

See English Law— Primogeniture. 

5 Bom. O. C. 172 

See Hereditary Offices Act (Bom. Act 
III of 1874), ss. 4, 5. 

I. Xj. R. 25 Bom. 470 

See Hindu Law. : 

X. Xj. R. 31 Calc. 224 
X. Ii. R. 28 AIL 119 ; 472 
I. X. R. 29 Bom. 91 
I. X. R 27 Ail. 96 ; 581 ; 634 
I. X. R. 33 Calc. 187 ; 247 ; 307 ; 345 ; 458 
X. X. R. 30 Bom. 607 
10 C. W. N. 95 ; 510 ; 802 

See Hindu Law — 

Custom — Inheritance and Succes- 
sion ; 

Endowment — Succession in. Manage- 
ment ; 

Inheritance. 

Stridhan . X. Xj. R. 33 Bom. 452 


— to foreign State — 

See Jurisdiction. _ ^ 

X # X. R. 38 Calc, 777. 

— - to istemrari mokurrari tenure— ■ 

See Lease— Construction. 

XX, R. 30 Calc, 88a, 

— to permanent tenure — 

See Bengal' Tenancy Act^s.H 0.' v 

X. X. R, 24 Calc. 241 

— to raj — 

See Hindu, - Law— Custom ^Inhebit'* 
ance and Succession. 

See ' : '■ HINDU"/ i Law^InEErMngeL-Im- 
partible Property— Impartible Raj* 
See Judgment in rem .. 11 B.X. R. 244 


See Inheritance. 

See Joint Property. 

I. X. R. 27 AIL 153 

See Landlord and Tenant. 

10 C. W. N. 17 

See Mahomedan Law — Debts. 

X, X. R. 4 Calc, 142 
X X. R. 4 AIL 381 
X. X. R. 7 AH. 822 

See Mahomedan Law— Inheritance. 
See Malabar Law— Inheritance. 
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to recover profits of sir land in 


an undivided mahal- 
See Limitation 


I. Ii. R. 7 All. 348 


to set aside mortgages on the 

ground of insanity— 

See Contract Act, s. 12. ■ a „■ 

I. L. B. 27 All. 1 

to talnhdari — 

See Oudh Estates Act (I of 1869). 

Nawab of Tank.— Primogeni- 


ture — Impartible estate — Special family custom — 
Effect of British settlement on tenure and its customs 
— Estates appurtenant to Nawabship of Tonic — Grant 
of villages by Nawab as maintenance . Held , upon 
the evidence, that succession to the chiefship of 
Tonk went, by special family custom, in the line of 
primogeniture, and that the ownership of the 
lands of the ilalca in suit went with the chiefship. 
Accordingly, the title of the respondent, being in 
the elder line, was preferred to that of the appellant, 
who was nearer in degree. Held, that the effect- of 
the British settlement of the villages in suit with 
the appellant’s father was not to create a fresh 
estate subject to the ordinary law of inheritance, 
but to continue to the chief for the time being, as 
it were jure coronas, the proprietorship thereof, 
subject to succession by the said family custom. 
The appellant being grantee from the Government 
of a pension fund, part of an hereditary cash allow- 
ance originally graned to his father, and also 
grantee of a village from his father for his subsist- 
ence : Held, that, these grants being independent of 
each other, and derived from different sources, 
there was no ground for putting the appellant to 
his election, and that he was entitled to keep both. 
Muhammad Afzal Khan v. Ghulam Kasim Khan 
(1903) . . I. L. R. 30 Gale. 843 

s.c. Jj. R. 30 I. A. 190 

2 Hindu Daw — Dharwar district 

— Sister— Brother? s ividow. In the district of Dhar- 
war a sister is preferred as an heir to a brother’s 
widow. Rudrapa v . Irava (1904) 

I. Ii, R. 28 Bom. 82 


3. 


- Hindu Law- 


Murali — Married sisters — Exclusive right claimed by 
Murali as ‘unmarried daughter to inherit her father's 
property— Kany a— Maiden — MitaJcshara — Vyava - 
haramayukha — A ct XXI of 1S50. A Vaghya (male 
dedicated to the god Khandoba) had three daugh- 
ters, one of whom was a Murali (female dedicated 
to the god Khandoba) and two married. After the 
Yagya's death his Murali daughter, who lived by 
prostitution and had children by promiscuous in- 
tercourse, claimed her father’s property as heir to 
the exclusion of her sisters under the rule of Hindu 
Law that an unmarried daughter inherits to her 
father before his married daughter. The first 
Court allowed the claim. On appeal by one of the 
defendants (married daughters) the Judge varied 
the decree by allowing the plaintiff a third share in 
the property. On second appeal by the plaintiff 


SUCCESSION — contd. 

the appellate decree was confirmed, there being no- 
appeal or cross-objection by the defendants against 
that portion of the decree whereby the plaintiff was 
allowed to share her father’s property equally with 
her married sisters. Held , further, that a woman, 
who in her maiden condition becomes a prostitute, 
being neither a kany a (unmarried) nor a Jcidastri 
(married), but being at the same time, notwith- 
standing her prostitution, a qualified heir as held 
in Advyapa v. Rudrava , I. L. R. 4 Bom. 104 , would 
be entitled to succeed to her father’s property only 
in default of either married or unmarried daughters. 
Tara v. Krishna (1907) . I, Ii. R. 31 Bom. 495 


4. — 


Hindu law- 


Competiiion between full sister and half -brother' s son 
— MitaJcshara— Sister's place in the line of heirs — 
Yyavahara Mayukha, views of, on the point — Value 
of the commentaries of Balambhatta and Nanda Pan - 
dita— Conflict between MitaJcshara and Yyavahara 
Mayukha — Rule as to harmonising the difference. 
In cases governed by the Mitakshara, a sister comes 
in as heir to a deceased Hindu immediately after 
the grandmother, so that, where the competition is 
between her and a half-brother’s son, the latter 
being higher in the line among heirs specifically 
mentioned in the Mitakshara, is entitled to prefer- 
ence over her as heir, though it would be otherwise 
in cases governed purely by the law of the Vyava- 
hara Mayukha. The interpretation put by West- : 
ropp, C.J., upon Balambhatta ’s texts in Sakha, ram 
Sadashiv AdhiJcari v. Sitabai , I. L. R. 3 Bom. 353, 
commented upon and dissented from, except in 
cases where the Vyavahara Mayukha alone is appli- 
cable. Rudrapa v. Irava , 1. L. R. 28 Bom . 82, ex- 
plained. Per Chandavarkar, J . — The commentary 
of Balambhatta on the Mitakshara is not regarded 
in this Presidency as an authority to be accepted 
in the interpretation of the former work without 
question. These observations apply more or less 
to Nanda Pandita also. It is a well established 
rule of the Bombay High Court that where the 
Mitakshara is silent or obscure, the Court must, 
generally speaking, invoke the aid of the Vyava- 
hara Mayukha to interpret it, and harmonise both 
the works, so far as that is reasonably possible. 
Bhagwan v. Warubai (1908) 

I. D. R. 32 Bom. 3G0 


5. 


Hindu Law— 


MitaJcshara— Stridhan — ■Maiden's stridhan — Prior - 
ity between maternal grandmother and father's 
mother's sister. Under the Mitakshara, the father’s 
mother’s sister is entitled to succeed to the stri- 
dhan of a maiden in preference to her maternal 
grandmother. Janglubai v. Jetha Appaji (1908) 
I. Ii, R. 32 Bom. 409 


6 . 


Hindu Law- 


Mother inheriting to her son lakes a limited estate. 
Under the Hindu Law applicable in Bombay a 
mother succeeding as heir to her son takes a limited 
estate. Vrijbhukandas v. Bax Parvati (1907) 

I, B. R. 32 Bom. 26 


7. 


Hindu law— Mi- 


takshara— Adopted son— Adoptive mothev entitled 
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■to succeed in preference to adoptive father. Under 
the Mitakshara school of Hindu law the adoptive 
mother is entitled to succeed in preference to 
the adoptive father, to a son taken in adoption. 
Anandi v. Hari Sub a ( 1909} 

I. Ii. B. S3 Bom. 404 

8. Maliomedan Law — Shia branch 

— Descendants of paternal uncles and aunts - — Stir- 
piial succession , The heirs by consanguinity under 
the Shia law of inheritance fall into three classes. 
In the first class are, first the parents, and 
secondly children and other lineal descendants. 
In the second class there are first grand- parents 
and ascendants and secondly brothers and 
•sisters and their descendants. And in the third 
class come paternal and maternal uncles and aunts 
of the deceased and his parents and their de- 
scendants. Succession in the third class, like that 
in the first and second class is per stirpes and not 
per capita . Aga Sheralli v. Bai Kulsum 
Rhanam (1908) . . I. Ii.B. 32 Bom. 540 

SUCCESSION ACT (X OE 1865). 

See Administration Bond. 

10 C. W. N. 673 

See Converts . I. L. B. 10 Mad. 69 
I. Ii. B. 20 Bom. 53 

< ss. 2 and 3 — Minor. The definitions 

of “ minor ” and “ minority ” in the Succession Act 
do not apply to cases in which a person enters into 
a contract on his own behalf, and not in any repre- 
sentative character under that Act. Sultan 
Chand v. Smyth 

12 B. Ii. B. 358 : 21 W. B. 221 

ss. 3, 179, 187, 260. 

See Evidence . I. E. B. 32 Cale. 710 


SUCCESSION ACT (X OE l865)—contd. 

- — — — s. 4 — concld . 

plaintiff sought to render liable property settled on 
the marriage upon the wife for her separate use 
without power of anticipation. The marriage was 
contracted after the passing of the Succession Act. 
Held , that s. 4 of that Act did not prevent the oper- 
ation of the clause in the marriage settlement in 
restraint of anticipation. Held, further, that s. 8 of 
the Married Women’s Property Act, 1874, does not 
apply to contracts made before the passing of the 
Act. Semble ; per Couch, G.J. — If the contract had 
been made after that Act came into operation, the 
plaintiff would have had a remedy against the wife’s 
separate estate, notwithstanding the clause res- 
training anticipation. Peters v. Manuk 

13 B. L. B. 383 : 22 W . B. 175 

3. and s, 44 — Husband and wife — 

Parties with English domicile married in India — 
Succession to moveable property. H M, a British 
subject having his domicile in England, married in 
Calcutta, in April 1866, C, a widow, who at the 
time of the marriage had also an English domicile. 
C, after her marriage with H M, became entitled as 
nest of kin to shares in the moveable properties of 
her two sons by her former marriage : these shares 
were not realized nor reduced into possession by G 
during her life. G died in 1872, leaving her hus- 
band, but no lineal descendants. In March 1874, 
H M filed his petition in the Insolvent Court, and 
all his property vested in the Official Assignee. In 
April 1875 letters of administration of the estate 
and effects of C were, with the consent of H M, 
granted to the Administrator- General of Bengal, by 
whom the shares to which G became entitled as 
next of kin of her sons were realized. In a special 
case for the opinion of the Court under Ch. VII, 
Act VIII of 1859 : — Held , that the domicile of the 
parties being in England, the English law was to 
be applied, and therefore the Official Assignee, as 
assignee of the estate of H M, was entitled 
to the whole fund realized by such shares in the 
hands of the Administrator-General. S. 4 of the 
Succession Act does not apply in respect of the 
moveable property of persons not having an Indian 
domicile. Miller v. Administrator- General of 
Bengal . . . . I.L.E.1 Calc. 412 

4. ■ Marriage — Hus- 

band and wife— Domicile— -Sticcession to property. A 
person with an English domicile marrying a wife 
with an Indian domicile is, on her death, entitled 
to inherit the whole of her moveable property to 
the exclusion of the next of kin. Ss. 4 and 44 of 
the Succession Act do not affect the law of succes- 
sion, but relate to the immediate effect of marriage 
on moveable property belonging to either of the 
married persons, and not comprised in an ante- 
nuptial settlement. Hill v. Administrator- 
General 0F"BeNGAL : 


See Divorce Act, s. 35. 

5 B. I. B. Ap. 9 
I. Ii. B. 5 Calc. 357 
I. L. B. 9 Mad. 12 

See Husband and Wife. 

8 B. E. B. 372 
I. Ii. B. 1 Cale. 285 

1. Operation of sec- 

tion — Rights acquired before passing of Act. The 
provisions of s. 4 of the Succession Act are prospec- 
tive, and leave rights unaffected which had already 
been acquired before the Act passed. Sarkies v. 
Prosonomoyee Dossee 

1 1. B. e Cale. 794 : 8 C. I*. B. 76 

: — : •■ ■■ — — 1 - - — - - ■ v Married woman , 

liability of — Separate estate— Restraint on anticipa- 
tion — Husband and wife— Married Women’s Pro- 
perty Act (HI of 1874), s. 8. In a suit against a 
husband, and wife, and the trustees of the wife’s 
marriage settlement on two joint and several pro- 
missory notes given by the husband and wife after 
their marriage, but before the passing of the 
Married Women’s Property Act (III of 1874), the 


Sill - Sil 
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BUCGUSSIOISr ACT (X OF 1865)— contd. 

and s. 10 — 

See Domicile . I. L. R. 4 Calc. 106 

ss. 20, 22, 105 — Relationships contem- 
plated by the Act are legitimate relationships only — 
Gift by will of the residue to such charities as the 
trustees may thinlc deserving , is good . The Succes- 
sion Act (X of 1865) contemplates only those rela- 
tionships, which the law recognizes, that is, those 
flowing from a lawful wedlock. The gift, by will, 
of the residue to 44 such charities as the trustees may 
think deserving ” is a good gift, the objects being 
wholly charitable. Smith v. Massey (1906) 

I. L. B. SO Bom. 500 

s. 35— 

See Converts . I. E. R. 9 Mad, 486 


SUCCESSION ACT (X OF 1865) — contd* 

s. 68— 

See Will — Construction. 

I. L. R. 15 Mad* 448' 

— — - s. 75 — 

See Will — Construction. 

I. E. R. 6 All. 583 

— — s. 78 — Will — Appointment by 

general bequest — Poiver created subsequently to 
the will — Civil Procedure Code (Act XIV of 1882), s . 
527, case stated under. A general power of ap- 
pointment may be well exercised by a will executed 
previously to the creation of the power and that 
too by a mere residuary gift. Dinshaw Sorabju 
v . Dinshaw Sorabji (1907) 

I. E. R. 81 Bom. 472. 

s. 82 — 

See Compromise . I. E. R. 31 Mad. 474 

See Hindu Law — Widow — Power of 
Widow — Power of Disposition or 
Alienation . . 5’ C. W. 353“. 30G 

See Hindu Law — Will — Construction 
of Wills — Estates Absolute or 
Limited . I. E. R. 24 Calc. 646 
I. L. R. 22 Bom. 838 

ss. 82, 111— 

See Hindu Law . I. E. R. 35 Calc. 896 

ss. 82, 111, 116, 117— 

See Hiindu Law. 

I. L. R. 33 Calc. 947; 1306 

s. 84 — Will — Construction of document • 

— Devise to “ eldest son and to his law fid male children, 
according to the law of inheritance ” — Marriage — 
Marriage between Christian and Mahomedan per- 
formed according to Mahomedan rites . Thomas, 
Skinner, domiciled in the North-Western Provinces, 
and the owner of considerable landed property, 
died in 1865, leaving a will, made on the 22nd of 
October 1864, i.e., before the passing of the Indian 
Succession Act, by which, amongst other disposi- 
tions, it was provided that — 44 my private zamin- 
dari, presented to me by Government as a reward 
for services rendered during the rebellion of, 
1857, as well as all villages, houses and other 
property added by me from time to time to the 
original grant, may at my demise descend to my 
eldest son, Thomas Brown Skinner and to his law- 
ful male children according to the law of inherit- 
ance. In the event of my eldest son Thomas Brown 
Skinner dying without lawful male children, the 
above-mentioned private zamindari, ei cetera, shall 
descend to my next male heir, and should all my 
sons die without lawful male children, the zamin-. 
dari, ei cetera , shall descend to my female children 
or in the event of their death, to the female children 
born in wedlock of my sons in succession. 51 Held, 
that the construction of such a will was not 
governed by English law or by the provisions of 
the Indian Succession Act, 1865, which was not 
retrospective ; but the will was to be construed, a& 


r- s. 42— 

See Pars is 


— s, 47— 

See Civil Procedure Code, 1882, s. 440. 

I. L. R. 31 Bom. 413 

— s. 48— 

See Pardanashin Women. 

5 C. W. NT. 505 

— s. 48, Ulus, (g), (h)— 

See Will, Execution of. 

11 0. W. 3ST. 324 

— ss. 48, 54— 

See Will— Validity of Will. 

I. E. R. 7 Mad. 515 

— s. 50— 

See Will — Attestation. 

See Will — Signature. 


- S, 51 

See Will . I. L. R. 29 Bom. 530 
s. 54 — 

See Will — Construction. 

I. E. R. 4 Mad. 244 

— s. 56 — Will of a Jew, — Revocation of 

will — Lawf ul polygamous marriage. The will of a 
Jew,, made subsequently to his first marriage, but 
previously to a second marriage in the lifetime of 
his first wife, held to be revoked by such second 
marriage under s. 56 of the Succession Act. 
Gabriel v. Mordakax . E E. R. 1 Calc, 148 


— - ss. 58, 57— 

See Hindu Law, Will. 

' E E. R. 30 Mad. 369 
S*'58 — pyfWW 

See Probate — Of what Documents 

;y> E E. R. 29 Calc, 31 
See Will— Attestation. 

1 C. W, N7428 
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SUCCESSION ACT (X OF 1865)— contd. 
s. 84 — conoid* 

was laid down by the Privy Council in the case of 
Barlow v. Orde, 13 Moo . I. A * 277, according to 
principles of justice, equity and good conscience. 
So construing the will and having regard to the cir- 
cumstances of the family, at the time of its execu- 
tion, the testator must not be taken to have in- 
tended to confer an absolute estate on his eldest 
son, but that his sons who should acquire the pro- 
perty should have a life estate only, and that the 
absolute estate should devolve upon the eldest son 
■of the testator who should be entitled to the pro- 
perty for life and should leave a son surviving him. 
Secretary of State v. The Administrator- General of 
Bengal, 1 B. L. R. 87 O. 61, Abraham v. Abraham, 
;,9 Moo. I. A. 193, 199, Broughton v. Pogose, 12 B. L, 
R. 74, referred to. Semble ; That a marriage cere- 
mony performed according to Mahomedan rites 
between a Christian man and a Mahomedan 
woman can create no valid marriage between the 
parties. Richard Ross Skinner v. Durga Pra- 
sad (1904) . . , I. Ii. R. 31 AIL 239 

— - s. 90 — 

See Will — Construction. 

I. I. R. 26 Mad. 433 
6 C. W. N. 321 

s. 91— 

See Will — Construction. 

I. Xi. R. 6 All. 583 

s. 93 — 

See Native Christians. 

I. X». R. 31 Bom. 25 

Intestate and testa- 
mentary succession — Native Christians — Converts 
from Hindu religion — Joint family — Co-Parcener ship 
— Inheritance. The Indian Succession Act (X of 
1865) does not affect rights of co-parcenership as 
between those to whom it applies. The purpose of 
that Act was to amend and define the rules of law 
applicable to intestate and testamentary succession. 
It is with the devolution of rights on intestacy that 
the Act deals. It does not purport to enlarge the 
category of heritable property. S. 93 of the Act 
actually recognises a joint tenancy with the right of 
survivorship. Navroji Manoclcji Wadia y. Peroz- 
bai, L L. R. 23 Bom . SO, referred to. Francis 
Ghosal v. Gabri Ghosal (1906) 

I. Ii. R. 31 Bom. 25 

s. 94 — 

See Will — Construction. 

I. Ii. R. 26 Mad. 433 

X. s. 96 — Hindu law— Bequest to 

daughter and her sons from generation to generation 
— Testator predeceased by legatee who left daughters 
— Lapse "of legacy — Succession Act (X of 1865), 

$$ 92, 96. A Hindu testator, who had no male issue, 
bequeathed certain real property to his eldest 
daughter and her sons, from generation to genera- 
tion. The legatee, who had daughters, pre-deceased 
the testator, who then also died, leaving a widow 


SUCCESSION ACT (X OF 1P65)— contd* 

— s. 90 — concld * 

and other daughters him surviving. The daughters 
of the deceased legatee claimed the property as the 
lineal descendants of the testator, contending that, 
although s. 96 of the Indian Succession Act did not 
apply to the case, it should be held to govern it by 
analogy, as affording a guide to justice, equity and 
good conscience : Held, that the words used in the 
will must be construed as meaning “heirs,” and 
that the provision contained in s. 96 of the Indian 
Succession Act could not be extended to such a 
case. Ramamirtham v. Ranganathan (1900) 

1. 1. R. 24 Mad. 299 

2. Hindu Wills Act 

{XXI of 1870), ss. 2, 3— Lapsed legacy — Lapse of 
gift to testator's lineal descendant— Probate and Ad- 
ministration Act (V of 1881), s. 131. A testator, by 
his will, dated the 22nd April 1878, gave a legacy 
of R5,0Q0 to his son’s daughter J, to be paid to her 
out of a certain sum owing to the testator by the 
Rajah of Bettia. The testator died on the 2nd 
February 1881, and J in October 1879 ; the money 
due by the Rajah of Bettia was realized on the 7th 
December 1884. J left an only child B, who was 
born before the death of the testator. B sued to 
recover the legacy left to her mother ; the defence 
was that the legacy had lapsed. Held, that J was 
in point of law, within the meaning of s. 96 of the 
Succession Act, a person in existence at the death of 
the testator, because a lineal descendant of bee’s 
survived the testator. Jitu Lal Mahata v. Bind a 
Bibi . . . . I. Ii. R, 16 Calc. 549 


— - Application of section 

— Vested interests * Semble : S. 98 of the Succes- 
sion Act applies only to vested interests. Maseyk 
v. Fergusson . . I. L. R. 4 Calc 304 


— SS. 98—103— 

See Hindu Law — Will— Construction 
op Wills— Perpetuities, Trusts, Be- 
quests to a Class, and Remoteness. 

— s, 101— 

See Perpetuities”, Rule against. 

I. I. R. 20 Bom; 511 

See Will . I L. R. 30 Bom. 477 

— ss. 101, 102— 

See Will — Construction. 

' I, Ii. R. 4 Calc. 304 
: : II. R. 31Mad. 517 


■ - s. 98 — - 

See Hindu Law — Will — Construction 
op Wills — Perpetuities, Trusts, Be- 
quests to a Class, and Remoteness. 

I. L. R. 8 Calc. 157; 637 
I. I. R. 15 Bom. 326; 052 
I. L, R. 16 Bom. 492 

See Will — Construction. 

I. L. R. 4 Calc. 670 
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SUCCESSION ACT (X OP 1865)— contd. 


SUCCESSION ACT (X OP 1865)— contd. 


8. 105- 

^ee Will — Construction. 

I. L. B. 15 Mad. 448 
6 C. W. N. 321 
1. 1*. B. 26 Mad. 532 

s. 106— 

See Will — Construction. 

I. L. B. 6 AIL 583 

s. 107— 

See Registration Act. 

I. L. B. 30 Bom. 304 

s. Ill— 

See Hindu Law — Will — Construction 
op Wills — Estates Absolute or 
Limited. 

See Hindu Law — Will— Construction 
op Wills — Survivorship. 

I. Ii. B. 23 Calc. 563 
Xj. B. 3 I. A. 18 

See Will — Construction. 

3 a w. N. 478 

— — ss. Ill, 116 — Hindu Law — Will — Con- 

struction — Authority to adopt — Bequest to adopted 
son — Authority to adopt declared invalid — Gift over 
to daughters — Testacy or intestacy— -Nature of interest 
taken by each daughter — Laughter with natural child- 
ren and daughter with adopted child — Preferential 
right to inherit — Meaning of “ to whom and whose 
respective sons I give, devise and bequeath the same ” 
— Limitation , words of — Succession Act (X of 1865), 
ss. Ill , 116 and 117. S. Ill of the Succession Act 
only applies when the prior bequest is capable of 
taking effect and is not ab initio void. If a bequest 
.has failed ab initio, s. 116 applies. A testator by 
his Will authorised adoptions in a manner which, 
in a suit brought by the adopted son, was held to 
be invalid under the Hindu Law. The Will further 
directed that in case “ some of such adopted sons 
•surviving his wife and dying under the age of 18 
years without leaving a son or sons, his executors 
should make over and divide the whole of the 
estate both real and personal into and between his 
daughters in equal shares, to whom and their re- 
spective sons he bequeathed the same.” Held, that 
s. 116 of the Succession Act, incorporated in the 
Hindu Wills Act, applied and this constituted a 
gift over to the daughters. That the gift, a valid 
.gift to the adopted sons, having failed, the daugh- 
ters became entitled to the estate absolutely and 
in equal shares, and the words 44 their respective 
sons ” in the above clause were words of limitation 
and not words of purchase. Though under the 
Hindu Law a Hindu married daughter takes bv in- 
heritance a limited estate, she takes an absolute 
estate under a devise by Will, unless her. interest is 
curtailed by express words or by necessary implica- 
tion . Bamasami v. Papayya, I. L. B. 16 Mad. 
466 , Lola Bam Jewan Lai, v. Dal Koer, I. L. B. 
24 Calc. 406, Kalany Koer v. Lachmee Pershad, 


_ s. Ill — conoid. 

24 W. B. 395, Bhobatarini Debya, v. Peary Lai 
Sanyal, I. L. B. 24 Calc . 646, Alul Krishna Sarcar 
v. Sanyasi Char an Sircar , 9 C. W. N. 784 . The 
Court, following the practice laid down in Lalit v. 
Chukkun, L. B. 24 1. A. 76, left the question, 
whether the gift is defeasible on either daughter 
dying without male issue, open. Under the Hindu 
Law an adopted son holds the same position as a 
son born as regards inheritance from the adoptive 
mother’s relations. Radha Prosad Mullick v. 
Rani Moni Dassi (1906) . 10 C. W. 3ST. 695 

s. 114 — 

See Hindu Law — Will — Construction 
op Wills— Request por Immoral 
Consideration. 

I. Ii. B. 2 3 Mad. 613 

s. 125— 

See Hindu Law — Will — Construction 
of Wills — -Estates Absolute or 
Limited . I. L. B. 24 Cain. 406 

See Will— Construction. 

1. 1*. B. 22 Bom. 774 

s. 128 — Legacy to person appointed exe- 
cutor — Bebuttal of presumption — Parol evidence — 
Hindu Wills Act (XXI of 1870), s. 2. The language 
of s. 128 of the Succession Act is peremptory and 
leaves no room for a presumption, and it is not left 
to the Court to decide whether the legacy is given 
to the person in his character as executor or not. 
The rule as to the admissibility of parol evidence 
to rebut the presumption, which may possibly 
upon the decisions obtain in England, has no force 
in this country where snch evidence is inadmissible. 
Prosono Co omar Ghose v. Administrator- 
General op Bengal . I. I*. B. 15 Calc. 83 

s„ 159 — 

See Hindu Law — Will— Construction 
op Wills — Perpetuities, Trusts, 

Requests to a Class, and Remote- 
ness . . I. Ii. B. 20 Bom. 450 

See Will — Construction. 

I. Ii. B. 15 Mad. 448 

— s. 179 — 

See Administrator. 

I I*. B. 27 Bom. 103 
See Executor . I. It. B. 27 Bom. 281 

See Parties— Parties to Suits— Exe- 
cutors . I. Ii. B. 12 Bom. 621 

See Probate — Power op High Court to 
grant, and Poem of. 

I. Ii. B. 6 Bom, 460 

ss. 179—187- 

See Probate— Effect of Probate. 

s. 181— 

See Administration. 

I. Ii. B. 26 Bom. 267 



See Vendor and Purchaser— Title. 

I. Xi. B. 15 Bom. 657 

- Will — Application by 

legatee for letters of administration — Grant limited 
to recovery of legacy only — Suit by another legatee 
to recover legacy — Maintainability — Proof of Will 
only essential ' Letters of administration with a 
copy of the will annexed in respect of the entire 
estate left by the testator was granted by the Dis- 
trict Judge to a legatee to ■’whom the testator had 
bequeathed an allowance for maintenance. On 
appeal, the High Court directed that the letters 
should be limited to the realisation by the grantee 
of that allowance only. But before fresh letters 
in terms of the High Court’s order could be issued 
by the District Judge the legatee died. Subse- 
quently another legatee to whom also the testator 
had bequeathed an allowance for maintenance 
brought a suit for recovery of the same. Held , that 
s. 187 of the Succession Act was no bar to the re- 
covery of the plaintiffs claim. If a will is once 


ss. 190— 213— 

See Letters of Administration. 

s. 224— 

See Illegitimacy . 11 B. Xj. B. Ap, & 
s. 232— ^v'; 

See Probate — Amendment of Error in 
Probate . I. L. B. 4 Calc. 582, 

• ss. £34 — 261 — 

See Probate — Opposition to, and Re- 
vocation of. Grant. 

s. 235— 

See Judicial Commissioner, Assam. 

12 W. B. 424: 

— — - — s. 237 — Exemplification of will — Pro- 
bate — -jQrder to produce testamentary paper. The 
testator died in Calcutta, leaving a will, whereof 
he appointed A , B, G, and D executors. D, the- 
mother of the testator, had carried on business in 
partnership with the testator in Calcutta, and a 
considerable portion of the testator’s estate was in 
India. A renounced probate, and the will was 
proved in England by B and G t who sent their 
agents in Calcutta an exemplification of the will 
for the purpose of obtaining a grant of probate or 
letters of administration to the estate in India. In 
an application by D for an order directing the agents- 
to bring the exemplification into Court with a view 
to obtaining probate thereof : — -Held, that the ex- 
emplification was an instrument which the Court 
wonld order to be produced under s. 327, Succes- 
sion Act. In re the goods of Newton 


' I.Ii.B.4 Calc. 360 
I. Xi. B. 17 Calc. 272 

— s. 190 — 

See Representative of Deceased Per- 
son . . X. Xu B. 30 Calc. 1044 

See Right of Shit— Intestacy. 

T I. X*. B, 18 Bom. 337 

ss. 190, 191 —Intestate— Sale of pro- 

intestate in execution of decree against some 
lirs— Title to sale-proceeds — Letters of ad- 

iBiliiSIls 
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s. 182- 


See Probate- 


-To WHOM GRANTED. 

7 B. L. B. 563 
I. X*. B. 15 Mad. 360 


s. 187- 


See Administration. 

I. 1j. B. 26 Bom. 267 


See Certificate of Administration — 
Effect of Certificate. 

23 W. B. 252 


See Probate — Jurisdiction in Probate 
Cases . . I. L. B. 14 Calc, 37 

See Representative of Deceased 
Person . . I. X«. B. 14 Mad. 454 


s. 190 — conoid. 


ministration . S sued some of the heirs to a person, 
governed by the Succession Act, 1805, who died, 
intestate, such heirs being in possession of a part of 
the estate of the deceased, for a debt due to him by 
the deceased, and obtained a decree against such, 
persons. In execution of this decree, property 
belonging to the deceased was sold. Before the- 
sale-proceeds were paid to S > B, an heir to the 
deceased, obtained in the District Court letters of 
administration to the estate of the deceased, and 
an order for payment to her of such sale-proceeds.. 
Thereupon S sued B for such sale-proceeds and to 
have the District Court’s order directing payment 
thereof to her set aside. II eld f that, with reference 
to ss. 190 and 191 of the Succession Act, 1865, the 
decree obtained by S against persons who did not 
legally represent the estate of the deoeased, and 
the proceedings taken against such persons in exe- 
cution of such decree, gave S no title to the sale- 
proceeds which formed part of the estate of the 
deceased, and the suit was therefore not maintain- 
able. Sues Nandan v. Renniok 

I. Xu B. 4 All. 193* 


SUCCESSION' ACT (X OF 1865)—contd~ 


SUCCESSION ACT (X OF 1865)— contd. 
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SUCCESSION ACT (X OP 1865 )—contd. 

8. 239 — 

See Receiver . I. X*. R. 17 Bom. 388 
s. 240 — 

See Letters op Administration, 

I. U R. 17 Bom, 689 
I. L. R. 24 Mad. 120 

See Probate — Power op High Court 
to grant . I, Xj. R. 24 Mad. 120 

s. 242 — 

See Administrator. 

I. I*. R. 35 Cale. 955 
12 C. W. N. 802 

See Probate — Effect of Probate. 

8 B. Ii. R. 208 

ss. 242, 257, 209— 

See Administration Bond. 

I. Xs. R. 33 Cale. 713 
10 C. W. N. 673 

— s. 244 — 


— s. 263— 

See Appeal — Certificate of Adminis- 
tration . X. Xi. R. 20 Calc. 245 

See Appeal — Probate. 

I. B. R. 27 Calc. 5 

— s. 264 — 

See Reference to High Court — Civil 
Cases . . 1. 1*. R. 5 Calc. 750 


— s. 268— 

See Right of Suit — Intestacy. 

I. L. R. 18 Bom. 337 

— - s. 269— 

See Administrator. 

I. Ii. R. 27 Bom. 103 

See Executor . I. Xj. R. 1 All. 710 

See Letters of Administration. 

I. X,. R. 23 Cale. 579 

— s. 280— 

See Administrator. 

I. I*. R. 17 Bom. 037 


See Letters of Administration. 

I. Ii. R. 25 All. 355 

. s. 255— 

See Executor . I. Ii. R. 21 Bom. 400 


1. — — — — ~ — Decree, satisfae * 

Hon of — Executor — : Administrator . Where a person 
obtains a decree against an executor or adminis- 
trator, he is entitled to have his decree satisfied out 
of the assests of the deceased, and s. 282 of the 
Succession Act does not interfere with that right. 
Nilkomul Shaw v. Reed 

12 B. B. R. 287 : 17 W. R. 513 

2. — Debt — -Liability to 

pay calls on shares is company. A liability to pay 
calls is a debt within the meaning of s. 282 of the 
Succession Act. Asiatic Banning Company v . 
Viegas • * • * 8 ]Boril ‘ 20 

3 . — ‘Judgment ^creditor 

— Execution of decree — Right io assests in hands 
of Administrator-General —Administrator -General's 
Act {II of 1874), s. 85. A decree for money was 
obtained against a person who afterwards died 
intestate. Letters of administration to his estate 


See Probate — Administration Bonds. 

X. Xj. R. 7 Cale. 84 

3 Mad. Ap, 10 

4 C. Xj. R. 498 
I. Xj. R. 26 Cale. 407 

ss. 256, 257— 

See Administration bond. 

6 35L W. 62 
X. Ii. R. 10 All. 29 

s. 257— 

See Act XL of 1858, s. 21, 

I, X.. R. 5 All. 248 

See Guardian — Liability of Guardians. 

1. 1|. R. 5 Ail. 248 
— — s. 268 — Grant of letters of ad- 

ministration with will annexed — Practice. Letters 
of administration with the will annexed may, under 
s. 258 of the Succession Act, be granted after 
the expiration of seven clear days from the death of 
the testator. In the goods of Willson 

I. Ii. R. 1 Calc. 149 

— s. 261— 

See Probate— Application for Pro- 
bate, etc. , 1. 1*. R, 19 Mad. 458 
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3, — — Village Courts Act (Mad. Act 

I of 1889). The provisions of the Succession- 
Certificate Act apply to suits in a Village MunsiL 
Court. Easibi Ammal v. Qlaga Padayachi 

I, Xj. E. 21 Mad.115 


< 12233 ) 

SUCCESSION ACT (X OP 1865) — condd. 
s. 328— 

See Administrator , 8 Bom O, C 20 


s. 331 : 

— u Hindu includes Sikh. — 

See Probate and Administration Act 
(V of 1881) . 7C.W. N. 895 

See Probate — Power of High Court to 
grant, and Form of. 

I. Xj. R. 6 Bom. 452 

See Will — Form of Will. 

2 B. D. E. A. C. 79 

- — — — — . — - — _ — J aim — 4 ‘H miduP 

The term 44 Hindu ” in s. 331 of Act X of 1865 
means and includes a 44 Jain,” and consequently 
in matters of succession, Jains are not governed 
by that Act. Bacherbi v. Makhan Lal 

I. L. E. SAIL 55 


See Succession Certificate Act. 


— . Hindu law — I nheritance . 
governs the succession in Native Christian families ; 
and since the passing of that Act such families have 
not been at liberty to adhere to the Hindu law of 
succession. Held, that, if the family continued to 
observe the Hindu law of succession until the Suc- 
cession Act altered their rule of succession, the 
members of the family who were born before the 
latter Act came into operation could not be de- 
prived of the rights acquired by them under the 
Hindu law. Ponnusami Nadan v. Borasami 
Ayyan .... I. L. E. 2 Mad. 209 

3. *■ ~ * Native Christian 

— Application under Act XX VI I of 1860 for certi- 
ficate of administration. Petitioner, a Native 
Christian, applied under Act XXVII of 1860 for a 
certificate of heirship to his deceased grandfather. 
The Civil Judge refused it on the ground that 
Native Christians are not 44 Hindus ” within the 
meaning of the term as used in s. 331 of the Suc- 
cession Act (X of 1865), and therefore that they 
are affected by the provisions of that Act, and 
cannot proceed under Act XXVII of 1860. Held, 
upon appeal, that the order of the Civil Judge 
was right. In the matter of the petition of Vathiar 

7 Mad. 121 

4. ■ — ——and s. 2 — Converts to Christianity 

from Hinduism — Inheritance — Evidence of custom 
of inheritance — Koli caste of fishermen. The Indian 
Succession Act (X of 1865), and the rules of in- 
heritance prescribed by it, apply to Hindus who 
have become Christians; and evidence to show 
that they and the community to which they belong 
have retained the Hindu custom of inheritance, 
is inadmissible. Bagree v. Pacotti San Jao 

I. Xi. E. 19 Bom. 783 


costs of- 


— Native Christians 
The Succession Act 


See Hindu Law — Legal Necessity. 

I. E. 36 Gale. 753 

SUCCESSION CEBTIPICATE ACT (VII 
OP 1889). 

See Appeal — Certificate of Adminis- 
tration (Act VII of 1889). 

See Bombay Civil Courts Act, s. 16. 

I. Xj. E. 16 Bom. 277 
See Certificate of Administration — 
Act VII of 1889. 

See Impartible Estate. 

I. Ij. E. 30 Mad. 454 
See Right of Suit . 13 C. “W. N. 509 

Succession Certificate Act 


(VII of 1889) 3 object of . — Succession certificate 
—The object of the Succession Certificate Act 
(VII of 1889) is to obtain the appointment of some 
one to give a legal discharge to debtors to the 
estate for the debts due, and not to have nice and 
intricate questions of law as to the rights of 
parties to the estate of the deceased decided on 
an application under it. Gunindra Prosad v. 
JuGMiLA Bibi (1903) . I. Xj. E. 30 Calc. 581 

2. ■ - ■ --- '■■ . ■ ■ ■ , ■. — — — Enquiry under the 

Act — Debts , existence of — Payment of money due 
into Court — Certificate in respect of the money so paid 
— Practice. The Succession Certificate Act (VII 
of 1889) is intended for the protection of debtors, 
but this only means that where a debtor of a 
deceased person either voluntarily pays his debt 
to a person holding a certificate under the Act or 
is compelled by the decree of a Court to pay it to 
that person, he is lawfully discharged. There is 
nothing in the Act which either expressly or by 
necessary implication requires the Court granting 
a certificate to hold an enquiry into the existence 
of any debt alleged by the person applying to be 
due as a preliminary condition of the grant. The 
Court has merely to ascertain the representative 
title of the applicant for the certificate and not 
the existence or non-existence of the debt. The 
fact that the amount of the debt to recover which 
a certificate is applied for is paid into Court does 
not extinguish the debt or affect the necessity of 
taking out the certificate under the Succession 
Certificate Act (VII of 1889). Bai Kashi v. Par- 
bhu Keval (1904) . I. Ii. B. 28 Bom. 119 


SUCCESSION CERTIFICATE. 


See Bebt . I. L. E. 36 Calc. 936 


See Hindu Law. I. X». E. 35 Calc 631 


See Eight of Suit . 13 C. W. N. 509 
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SUCCESSION CERTIFICATE ACT :<’ VI I 
OE 1889) — contd. 

ss. I (4), 7 ( 3 ) — Certificate of succes- 
sion — Grant of certificate opposed by party setting 
up a will — Procedure — Hindu law. The widow of 
a deceased Hindu applied for a certificate of succes- 
sion under Act Ho. VII of 1889. In opposition 
to this application an alleged will , of the deceased 
was set up, and it was proved that the deceased, 
being of sufficient testamentary capacity, had, 
shortly before his death caused a draft will to be 
prepared, that he had had the draft read to him 
twice and explained to him, that he made it over 
to a person appointed a trustee under the will tell- 
ing him to have it faired out and brought to him 
for signature, but that he died before this was done 
without having expressed any intention, except 
in one small particular, of wishing to alter the draft 
so made. The Court below found in favour of the 
will and dismissed the application for a certificate. 
Held, on appeal, that, although the lower court 
ought not to have tried any question beyond that 
of the existence of the will, as the conclusion that 
the deceased had made a will in the terms alleged 
by the objectors was justified by the evidence, the 
application for a certificate was rightly dismissed. 
Janki v. Kallu Mal (1908) 

I. X R. 31 All. 236 
— — ' ss. 3 (2), 8 and 9 — Grant pf certi- 

ficate — Order to file security— Practice. Where 
a Judge acting under s. 9 of the Succession Certi- 
ficate Act requires security to be furnished by a per- 
son to whom a certificate of succession is granted, 
the amount of the security should be specified in the 
order and a time should be prescribed within which 
the security must be furnished. Semble : That s. 8 
of the Act cannot be apjjlied to the case of the fixed 
deposit in a bank, such not being a security within 
the meaning of s. 3 (2). Gulraji Kunwari v. 
Jagdeo Prasad (1906) . I. E. R. 28 All. 477 

s . 4 — 

Pee Debt . I. X R. 36 Gale. 936 
See Decree ex parte. 

I. Xi. R. 35 Calc. 767 
See Limitation Act, 1877, Sch. II, Art. 
179 — Nature of Application — 

Generally I. X R. 20 Calc. 755 
I. X R. 20 Bom. 76 
See Parties — Parties to Suits — Part- 
nership, Suits concerning. 

I. X R. 18 Calc. 86 

See Superintendence of High Court 
— Civil Procedure Code, 1882, s. 622. 

X X R. 16 Mad. 454 

X. - — — — Certificate not 

necessary in so far as the decree is made enforceable 
against mortgaged property , but necessary so far as 
the decree imposes personal liability. A decree for 
the enforcement of a mortgagee’s rights as against 
the mortgaged property is not a decree for a 
debt ” within the meaning of s. 4 of Act VII of 
1889 ; but it would be otherwise with reference to 


SUCCESSION CERTIFICATE ACT (VII 

OF 1889) — contd. 

s. 4 — conoid. 

personal decree for the debt, and a certificate 
will be a condition precedent to such a personal 
decree. Fateh Chand v. Muhammad Balchsh , I. L . 
R. 16 All. 259 , not followed. Palaniyandi Pillai 
v. Veerammal (1905) . I. X R. 29 Mad. 77 

2. Certificate — Per- 

sonal decree — Suit for sale on a mortgage. S. 4 of 
the Succession Certificate Act (VII of 1889) limits 
the necessity of a certificate under the Act to those 
suits in which the Court is called upon to pass a 
personal decree against a debtor of a deceased 
person for payment of his debt “and does not apply 
to a suit for a sale on a mortgage.” Kanchan Modi 
v. Baij Nath Singh, 1. L. R. 9 Calc. 536 ; Baid Nath 
Das v. Shamcmand Das , 1. L. R. 22 Calc. 143 , and 
Malic mod Yusuf v Abdur Rohim, 1. L. R. 26 Gale. 
839, followed. Fateh Chand v. Muhamad Balchsh, 
/. L. R. 16 All. 259, not followed. Santaji Khan- 
d&rao v. Raoji, I. L. R. 15 Bom. 105, distinguished. 
Hautchand v. Yenawa (1904) 

I. X R. 28 Bom. 630 

3. Application by 

heir of mortgagee for supplementary decree — Succes- 
sion certificate, if necessary— “ Debt Transfer 
of Property Act (IV of 1882), s. 90. Where after 
a preliminary decree had been made in a mortgage 
suit, the mortgagee died, and his sons got them- 
selves substituted on the record and an order abso- 
lute was made in their favour, but the proceeds 
of the sale of the mortgaged property proving in- 
sufficient, they applied for a personal decree for 
the balance under s. 90 of the Transfer of Pro- 
perty Act : Held (on a review of the authorities), 
that until the applicants obtained a certificate 
under the Succession Certificate Act no such decree 
could be made in their favour. Sahadev Sukul 
v. Sakhawat Hossein (1907) . 12 C. W. M. 145 


— s. 4 (1) (a ) — Suit for account— Debt, 

recovery of. A suit for account is not a suit for 
the recovery of a debt within the meaning; of s. 4 of 
the Succession Certificate Act. The plaintiff, as 
heir of a deceased person,* sued the defendant, who 
was the latter’s agent, for an account. Held, that 
he was entitled to judgment against the defendant 
for an account without producing a succession certi- 
ficate. Sabju Sahib v. Noordin Sahib, I. L. R. 22 
Mad. 139, referred to. Bisses' war Ro y v. Durga- 
das Mehara (1905) . I. X. R. 32 Calc. 4X8 

— s. 3— Succession certificate not to be 

questioned by any Court in subsequent proceedings 
based thereon. Where a certificate of sucees sion had 
been granted by a Court empowered under Act 
VU of 1889 to grant such certificate, it is not 
open to a Court, before which such succession certi- 
ficate is produced as authority to collect the debt 
entered therein to question the right of the Court, 

17 b 2 


- a 4(1) (a)— 

See Limitation . I. X R. 32 Calc. 126 

See Succession Certificate. 

I. X R. 32 Calc. 418 
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SUCCESSION CERTIFICATE ACT (VII 
OF 1889 )—cont&> 


, g. 5 — concld • 


which granted the certificate. Durga Das v. Gullu 

(1905) .... I. E. B. 27 AIL 87 

■ s. 6 — 


SUCCESSION CERTIFICATE ACT (VII 
OF 1889)— 


Sec Hindu Law . I. I*. R. 85 Gale. 631 
s. 8, cl. (d) — Guardian and Wards Act 


( VIII of, 1890), s. 27 — M inor — Guardian — Succes- 
sion certificate. A certificate under the Succession 
Certificate Act (VII of .1889) can be granted to the 
guardian of a minor. Gulabchand Gumnaji v. Moti 
Chotraji , 1. L. R. 25 Bom. 523, distinguished. Ex 
parte Mahadeo Gangadhar (1904) 

I L. R. 28 Rom. 344 

ss. 6, 7 and 9 — Summary proceed- 


ings — Questions of disputed adoption not to be deter- 
mined in such proceeding — Security— Guardians 
right to certificate on behalf of the minor — Guardian 
and ward — Minor-Practice — Procedure. Questio ns 
arising under the Succession Certificate Act (VII 
of 1889) are to be determined by a summary pro- 
ceeding, i.e., by a short inquiry leading up to and 
resulting in a rapid decision, in contrast with the 
lengthy investigation which may be required for 
the more tardy determination of a regular suit. 
The nature of the inquiry must depend on the cir- 
cumstances of each ease. An application by a 
guardian of a minor is riot contemplated by s. 0, 
cl. (d), of Act VII of 1889, which only permits the 
petitioner, who claims the right for himself, to 
apply. Where on an application for a certificate 
under the Succession Certificate Act (VII of 1889), 
s. 0, questions of adoption affecting the right 
to the certificate were raised, which could not be 
summarily disposed of : Held, that the Judge ought 
to have decided the primd facie right of the appli- 
cant under cl. 3 or cl, 4 of s. 7 of the Act, 
without waiting to decide the issue raised as to 
the adoption. Gulabchand Gamnaji v. Moti 
Chatraji (1900) . . I. li. R. 25 Bom. 523 

' s. 7— 


1. ‘ Nature of inquiry 

—Summary inquiry— Civil Procedure Code (Act 
XIV of 1882), s. 141 . There must be an inquiry 
before a certificate is granted under the Succession 
Certificate Act ; but the inquiry is to be a summary 
one ; and, when a Judge has legal evidence before 
him on which he comes to a proper conclusion, his 
proceedings cannot be set aside because they seem 
not to have been of a very protracted nature. Such 
a decision does not in any way bar the rights of the* 
parties, nor does it establish the right of the 
party to the debt to collect which the certificate 
' is granted. Hurri Krishna Panda v. Balabhadra 
Panda , I. L. B. 23 Calc. 431 ,* Badka Bani Das si 
v. Brindabun Clmndra Bosach 1. L. R. 25 Calc . 
320 ; Sivamma v. Subbamma, L L. B. 17 Mad . 
437 ; Dharmaya Sangappa v. Say ana Malapa, L L. 


B. 21 Bom . 53, referred to. Jigbi Regum v. Stud 
Ali Nawab (1901) . . 5 C. W. N 

ii ■ 1 1 ■ * 


s. 7 — concld . 


2 . 


Succession certi" 


ficate— Certificate, right to— Title. In a proceeding 
under s. 7 of the Succession Certificate Act (VII of 
1889) the Court is bound to decide, though in a 
summary manner, the question as to the right to 
the certificate, especially when there is a conflict 
between two parties. Baghu Nath Misser v. Pate 
Koer, 6 C. W. N. 345, distinguished. Hurri Krishna 
Panda v. Balabhadra Panda , I. L. B. 23 Calc. 431, 
approved of. Basanta Lal v. Paebati Kobe 
(1904) . . . . I. L. R. 31 Calc. 133 

B.C. 8 C. W. N. 51 

3.-™ i — s. 7 (3) — Application for certificate 

to collect debts — Objection as to status of family of 
deceased — Inquiry necessary. Where, on an appli- 
cation for a certificate to collect debts due to a 
deceased person made by the widow, an objection 
was filed by a nephew of the deceased that he and 
the deceased were members of a joint Hindu family 
and therefore no certificate could be granted to 
the widow ; it was held that the Court was bound 
to make some inquiry, not necessarily an exhaus- 
tive one, into the facts set up by the objector, and 
was not warranted in passing an order granting a 
certificate without making any inquiry at all. 
BaLMAKUND V. IC UNBAN KUNWAR (1905) 

I. Xj. R. 27 All. 452: 

A S. 9 — ■ ifr'V'Byfy 

See ante , ss. 6 , 7 and 9. 

See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

, I. Xi. R. 19 Bom. 790 

■ ss. 9 and 19 — Order granting certifi- 
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cate conditionally on the giving of security by the 
applicant — Appeal. When on an application for 
the grant of a certificate of succession under s. 7 of 
Act VII of 1889, the Court passes an order con- 
ditioned on the previous filing of security, such an 
order is not an order “ granting, refusing or revok- 
ing a certificate within the meaning of s. 19 of the- 
Act, and no appeal will lie therefrom.” Bhagwani 
v. Manni Lal , I. L. B. 13 All 214, and Bai Devkore 
v. Lalchand Jihandas, I. L. B. 19 Bom. 790, follow- 
ed. V enhatasarni Naih v. Chinna Narayana Nails , 
5 Mad. L. J. 28 ; Arya Pillai v. Thangammal 
I. L. R. 20 Mad. 442 ; and Badha Bani Dassi v. 
Brindabun Clmndra Basalc, I. L. B. 25 Calc. 320 r 
referred to. Nannhu Mal v. Gulabo (1904) 

X. L. R. 26 All, 173- 

2. S. 3 of Act XXIV 

of 1839 and rule X of rules framed thereunder — 
General Clauses Act of 1868 , s. 2 {12)— Agent to the 
Governor , Vizagapatam, is a District Judge within 
s. 19 of the Succession Certificate Act, and an appeal 
lies to the High Court against his orders— Scope 
of inquiry in proceedings under Succession Certi- 
ficate Act. S. 2 {12) of the General Clauses Act 
of 1868 defines a District Judge as the Judge of a 
Principal Civil Court of Original Jurisdiction, 
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SUCCESSION CEBTIFICATE ACT (VII 
OF 1889) — conoid . 

s. 9 — condd. 

Under s. 3 of Act XXIV of 1839 and rule X of 
the rules framed thereunder, the Agent is the 

- Judge of the Principal Court of Civil Jurisdiction 
within the Agency. The Agent is therefore a Dis- 
trict Judge within the definition in s. 2 {12) of the 
General Clauses Act of 1S68. The General Clauses 
Act of IS68 was in force in 1889, when the Suc- 
cession Certificate Act was passed and the Agent to 
the Governor, Vizagapatam, is a District Judge and 
the Court presided over by him is a District Court 
as defined in s. 9 of the Succession Certificate 
Act. An appeal therefore lies to the High Court 
under s. 19 of the Succession Certificate Act 
from the order of the agent as from an order of the 
District Court. Chakra'pani v. Varahalamma, 
I. L. R. 18 Mad. 227 , not followed. In inquiries 
under the Succession Certificate Act, the Court may 
decline to decide points which will involve a lengthy 
and complicated inquiry. Babubalendruni Guru- 
varajt in v. Chandrasekaraeaju (1908) 

1. 1*. B. 31 Mad. 382 

— - — ss. 10, 19 — 

See Appeal— Certificate of Adminis- 
tration I. X. B. 25 Mad. 634 

s. 17— 

See Court Fees Act, 1870, s. 26. 

I. Xi. B. 19 Bom. 145 

s. 19— 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. Xi. B. 17 Mad. 167 

— s. 26— 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. X. B. 17 Mad. 187 

See Subordinate Judge, Jurisdiction 

of . . I. X.. B. 17 Bom. 230 

SUCCESSION (PBOPEEPY PROTEC- 
TION) ACT, 1841. 

See Act— 1841— XIX. 

See Hindu Law— Inheritance. 

I. X,. B. 34 Calc. 929 

SUDDEB COUBT. 

— Meaning of term — Act V 111 of 1842 

-—Criminal Procedure Code , 1861, s. 19. Meaning 
-of the term “ Sudder Court ” as defined by Act VIII 
of 1842 and by s. 19 of the Criminal Procedure 
Code. Beg. v. Vyankatasvami 

2 Bom. 2nd Ed. 106 ! 

« SUDDEB KHA J ANA.” 

— Meaning of term. The words u sudder 

khajana” do not necessarily mean a rental payable 
to Government, but may mean a rental payable to 
the zamindar. Kalee Tara Daria v. Nittiantjnd 

-gBAHA . . . . . 12 W. B. 90 


SUDBAS. 

See Hindu Law — Adoption — Requi- 
sites for Adoption — Ceremonies. 

See Hindu Law— Adoption — Who may 

OR MAY NOT BE ADOPTED. 

W. B. 1864, 133 
I. X. B. 1 Mad. 62 
I. X. B. 3 Calc. 443 
I. X>. B. 6 Mad. 43 
I. L. JR. 6 Bom. 524 
7 Bom. Ap. 28 
8 Bom. A. C. 67 
12 Bom. 364 
I. L. B. 10 Calc. 688 

See Hindu Law — 

Inheritance— Illegitimate Chil- 
dren. 

See Hindu Law — Inheritance — Joint 
Property and Survivorship. 

I. X. B. 4 Bom. 37 
I. X. B. 18 Gale. 151 
X. R. 17 I. A. 128 

See Hindu Law — -Maintenance — Bight 
to Maintenance—- Illegitimate Chil- 
dren . . 3 B. X. B. P. C. 1 

13 Moo. I. A. 141 
2 B. X. B. P. C. 15 
5 Mad. 405 
I. X. B. 8 Mad. 325 ; 557 
I. X. B. 1 Mad. 306 
See Hindu Law— Marriage — Validity 

OR OTHERWISE OF MARRIAGE — INTER- 
MARRIAGE . 3 B. X. B. P. C. 1 

13 Moo. I. A. 141 
I. X. B. 1 Calc. 1 
I. X. B. 15 Calc. 708 
I. X. B. 33 Bom. 693 

See Hindu Law— Partition— Bight to 
Partition — Illegitimate Children. 

I. X. B. 12 Mad. 401 
I. X. B. 25 Mad. 429 


SUFFICIENT CAUSE. 

See Dismissal for Default. 

11 C. W. N. 430 

SUICIDE. 

See Abatement . .1 Agra Or, 21 

3 N. W. 316 

See English Law — Suicide. 

1 W. B. P. C. 14 : 9 Moo. I. A. 387 

Attempt to commit suicide — 

Penal Code, s. 309 — Intention — Locus 'poenitentia. 
R, with the intention of committing suicide by 
throwing herself into a well* ran to the well, where 
she was arrested. She was convicted under s. 309 
of the Penal Code of having attempted to commit 
suicide. Held, that the conviction was illegal. 
Queen-Empress v . Ramakka 

I, X. B. 8 Mad, 5 
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change in form of— 

See Plaint — -Amendment of Plaint. 

See Variance between Pleading and* 
Proof. 

civil and political— 

See Privy Council. 

I. X,. R. 33 Calc. 219' 

for adjustment of accounts — 

Appeal . I. L. R. 29 All. 730 

for administration — 

See Hindu Law— Reversioners, Ad- 
ministration Suit by. 

I. Ii. R. 29 Calc. 260 

See Letters Patent, High Courts, 
1865, cl. 12 . LXi. R. 29 Calc. 315- 

for administration of trust — 

See Civil Procedure Code, s. 539. 

I. X,. R. 33 Cale. : :789* 


SUIT* 


See Abatement of Suit. 

See Administration Bond. 

* I, Xi.R. 33 Calc. 713 

See Attachment. 

I. L. R. S3 Calc. 639 

See Benamidar . I. Xi. R. 35 Calc. 551 

See Bengal Rent Act, 1869, s. 101, 

6 B. Ii. R. 569 

See Bengal Rent Act, 1869, s. 102. 

19 W. R. 307 
23W.R. 207 

See Bengal Tenancy Act (VIII of 1885), 
ss. 91, 106, 153, 167. 

See Broach Encumbered Estates Act, 
s. 19 . . I. Xj. R. 5 Bom. 448 

See Civil Procedure Code, 1882, 
ss. 11, 13, 30, 43, 373, 622. 

See Civil Procedure Code, 1882, ss. 
373, 374 . I. X». R. 29 Bom. 219 

See Civil Procedure Code, 1882, s. 424. 

I. Xj. R. 26 All. 220 

See Contribution, Suit for. 

See Court Fees Act, 18,70, s. II. 

I. Xi. R. 24 Calc. 173 

See Court of Wards Act, 1879, s. 20. 

I, Ii. R. 18 Calc. 500 

See Dekhan Agriculturists’ Relief 
Act (XVII of 1879), s. 44. 

X. I,. R. 30 Bom. 101 

See Dismissal of Suit. 

See Ejectment, Suit for. 

See Execution of Decree — Applica- 
tion for Execution and Power of 
Court . .1. Ii. R. 18 Calc. 635 

I. Xi. R. 12 AIL 392 

See Executrix . I. X». R. 35 Calc. 1100 
See Grant . I. Xj. R. 35 Calc. 478 
See Jurisdiction . X. L. R. 31 Mad. 86 
See Jurisdiction — Suits for Land. 

See Limitation Act (XV of 1877), s.’ 14. 

X. Xi. R. 35 Calc. 924 
See Limitation Act, 1877, s. 14 (1871, 
15) . . . .3 Agra 39 

I. Ii. R. 1 All. 97 
Limitation Act, 1877, s. 22. 

I. Xi. R. 35 Calc. 1065 
See Limitation Act, 1877, Soh. II, Art. 
84 (1871, Art. 85). 

I. Xi. R. 1 Bom. 253 
I. Xi. R. 22 Calc. 943 

See Limitation Act, 1877, Sch. II, Art. 
179 (1871, Art. 167) — Period from 
which Limitation runs — Where pre- 
vious Application has been made. 

I. Xi. R. 2 Calc. 


SUIT — contd. 


See Minor — Representation of Minor' 
in Suits. 

See Parties. 

I. Xi. R. 35 Calc. 182 $ 519* 
See Pauper Suit. 

See Pensions Act, s. 4. 

I. Xn R. 16 Bom. 731 

See Practice— Civil Cases— Opening- 
Case for Dependant. 

I. Xi. R. 29 Calc. 32 

See Railways Act, ss, 77 and 80. 

I. Xi. R. 26 All. 20Y: 

See Res Judicata— Adjudications. 

I. L. R. 3 Calc. 340 

See Right of Suit. 

See Trespass . X. Is. R. 36 Calc. 28 > 
See Valuation of Suit. 

— abatement of — 

See Abatement of Suit. 

. — adjustment of — 

See Arbitration— Reference or Sub- 
mission to Arbitration. 

7 C. W. 17. 180 ■ 

— against public officer— 


See Civil Procedure Code, 1882, s. 424 
I. Ii. R. 29 All. 567’" 


— by or against Receiver — 

See Receiver. I. X.. R. 30 Calc. 593 

- — by mortgagee for possession — 
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SUIT-— conid. 

~ for arrears of maintenance — 

See Maintenance I. L. B. 38 Bom. 50 

for compensation — 

See Attachment before Judgment. 

I. U. B. 29 All. 615 

f or declaration of title — 

See Limitation Act. 1877, Sch. II, Art. 
120 . . . I. I». B. 31 Ail. 9 

— for declaration of right to offi- 

ciate in hereditary office — 

See Jurisdiction of Civil Court — 
Offices, Right to. 

See Right of Suit — Office or Emolu- 
ment. 

for a declaratory decree — 

See Specific Relief Act, s. 42 ; Pro- 
vincial Small Cause Courts Act, 
Sch. II, Arts. 13 and 31 ; Limitation 
Act, 1877, s. 20, Sch. II, Art. 148, 
Arts. 110 and 116. 

I. L. B. 26 All. 138 ; 167; 215 ; 358 ; 382 ; 606 

for false imprisonment — 

See False Imprisonment. 

I. X». B. 30 Calc. 872 

for land — 

See Jurisdiction — Suits for Land. 

. — for money charged on immove- 

able property — 

See Limitation Act, 1877, Sch. II, Art. 
132. 

See Mortgage — Sale of Mortgaged 
Property — Money- decrees on Mort- 
gages. 

for money deposited on current 

account— 

See Limitation Act (XV of 1877), ss. 19, 
20 ; Sch. II, Arts. 59 and 60. 

I. I*. B. 29 AIL 773 

for partition of immoveable 

property — 

See Civil Procedure Code, 1882, s. 396. 

I. B. B. 28 AIL 75 

See Contentious Suit. 

I. B. B. 33 Calc. 658 

for possession — 

See Limitation Act, 1877, Sch. II, Art. 
14 . . I. B. B. 29 Calc. 367 

See Sale in Execution of Decree — 
Setting Aside Sale — General Cases. 

I. Xi. B. 29 Calc. 682 


SUIT — contd. 

— for possession by judgment- 

debtor — 

See Civil Procedure Code, 1882, ss* 
244, 583 . I. Ii. B. 31 All. 364 

— for possession of immoveable 

property— 

See Limitation .1. B, B. 30 Mad. 308 

See Specific Relief Act, 1877, s. 42. 

I. L. B. 31 All. 241 

for profits — 

See Lambardar and Co-sharer. 

I. B. B. 29 All. 287 

See Agra Tenancy Act, II of 1901, 
s. 201 (3) . I. L. B. 31 All. 253 ; 257 

for recovery of joint possession — 

See Civil Procedure Code (Act XIV of 
1882), s. 539. 

See Court-fees Act, 1870, Sch. II, Art. 
17 . .1. B. B. 31 Calc. 511 

See Joint Property, Civil Procedure 
Code, 1882, s. 539. 

1. L. B. 26 All. 162 ; 588 

See Malicious Prosecution. 

I. L. B. 31 Calc. 406 

See Specific Performance, Valuation 
of Suit, Appeal, Hindu Law. 

I. L. B. 31 Calc. 262 ; 355 ; 487 ; 584 

- — — — — for redemption — 

See Mortgage, by conditional sale. 

I. B. B. 31 All. 300 

— — — for rent in deposit— 

See Bengal Tenancy Act, s. 149. 

11 C. W. IV. 380 

for restitution of conjugal 

rights — 

See Act XII of 1887, ss. 15, 18 and 19. 

I. B. B. 33 Calc. 545 

See Restitution of Conjugal Rights. 

for share of fees— 

See Jurisdiction of Civil Court— Fees 
and Collections at Shrines. 

See Right of Suit— Office or Emolu- 
ment. 

for turn of worship of idol— 

See Limitation Act, 1877, Sch. II, Art. 
131 . 6B.L. B. 352 : 15 W, B. 29 

I. Xi. B. 4 Calc. 683 
I. B. B. 8 Calc. 807 : 10 C. Iu B. 439 

. for wrongful removal of attach- 

ed property— 

See Attachment, Effect of. 

I. Xi. B. 30 Mad. 207 
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SUIT -com. 

__ — — _ — „ valuation of — 

See Suits Valuation Act (VII of 1887) 

s» 8 . . . I. X. B. 31 AIL 44 

— withdrawal of— 

See Withdrawal of Suit. 

1. Notice of revival. Before a 

suit can be revived, notice should be served upon 
the opposite party to appear in support of the 
decree as originally made. Huro Mohun Mqoker- 
jee v, Mohendro Nath Ghose 16 W. B. 135 

2. Bight to revive suit — Act 

LIII of 1860, s. 2 — Civil Procedure Code , 1859, 
s. 378 , S. 2, Act LIII of 1860, referred to appeals 
and also to suits, and as the suit of the special 
appellant, which had been decreed in the Court of 
first instance, was dismissed by the lower appellate 
Court, the special appellant was held entitled to a 
revival of his suit. S. 378, Act VIII of 1859, 
refers to applications for review of judgment, but 
this was an application for revival of the suit under 
s. 2, Act LIII of 1860. Bungsheedur Mundul 
v. Puddo Lochun Roy . . W. B. F. B. 11 

1 Ind. Jur. O. &. 5 : Marsh. 38 : 1 Hay 90 

3. Bevival of suit by successor 

of Judge — Esc parte decree — Act X of 1859, s. 
58 . Where defendants against whom an epc parte 
decree has been passed by a Collector applied 
to his successor under s. 58, Act X of 1859, for 
a revival of the suit, showing good and sufficient 
cause for that their non-appearance, and there had 
been a failure of justice, the successor was compe- 
tent to alter or rescind his predecessor's decree 
according to the justice of the case. Bughoo 
Mohinee Dossee v. Kashee Nath Roy Chowdhry 
Kashi Nath Roy Chowdhry v. Shabitree 
Soonduree Dossee . . 10 W. B. 156 

4. Effect of revival — Act X of 

1859, s. 58. The revival of a suit under s. 58, 
Act X of 1859, did not reopen the case as regards 
all the defendants, but only as regards the part-y 
who had applied to have his particular case re- 
vived and heard on the merits. Bro.tonath 
Surmah Chuckerbutty v. Anund Moyee Debia 
Chovvdhrain ... .7 W. B. 237 

5. Form of order for revival— 

Abatement-— Civil Procedure Code {Ad XIV of 
1882), 365, 366 , 37 L The plaintiff died on the 

28th August 1883, and in December 1884 letters 
of administration to bis estate was granted to the 
Administrator-General. The defendant died in 
June 1884, leaving a widow and one son him 
surviving. By his will he appointed two exe- 
cutors. On the 3rd February 1885 the Admin- 
istrator-General took out a summons to revive 
the suit. Held, that, notwithstanding the provLions 
of s. 365 of the Civil Procedure Code (XIV of 1882) 
and of the Limitation Act XV of 1 877, it was com- 
petent for a Judge in chambers to revive the 
suit by making an order for abatement under 
s. 366 of the Code, coupled with an order under 


— in forma pauperis — 

See Pauper Suit. 

— institution of — 

See Limitation Act, 1877, s. 4. 

— liability of sons in suit 


See Hindu Law . I, X. B. 31 All. 176 
maintainability of, in Civil 


Court 


See U. P. Land Revenue Act, III of 1901, 
s. 233 (h) . X. I*. B. 31 All. 541 


on bond — 

See Contract Act, s. 16. 

X. X. B. 31 All. 386 

- — restoration of — 

See Civil Procedure Code, 1882, ss. 98, 
99, AND 100. 

— — revival of — 

See Abatement of Suit — Suits. 

I. X. B. 5 Calc. 139 

See Limitation Act, 1877, Sch. II, 
Arts. 171, 171 A, 171B. 

See Limitation Act, 1877, Soh. II, Art. 
178 . . . I. Xi. B. 6 Calc. 60 

I. Xi. B. 8 Calc. 420 
I. X. R. 5 Calc. 139 
I. X. B. 5 Bom. 29 

See Parties — Substitution of Parties. 

title of— 

See High Court, Jurisdiction of — 
Calcutta — Civil. 

2 Ind. Jur. XST. S. 245 

See Practice — Civil Cases — Parties. 

I. X. B. 22 Calc. 270 

to enforce registration — 

See Registration Act (III of 1877), 
s. 21 ... X. X. B. 31 All. 52 

See Registration Act (III of 1877), 
s. 77 . . X. X. B. 30 Calc. 532 

to recover possession of immov- 
able property — 

See Document . I. X. B. 30 Calc. 433 

to recover surplus sale pro- 
ceeds— — 

See Limitation Act, 1877, Sch. II, 
Art. 29 . I. X. B. 30 Calc. 440 

to set aside compromise— 

See Minor . . X. X. B.|34 Gale. 83 
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s. 371 setting aside the order for abatement. 
.Fulvahu v. Goculdas Vallabhdas 

I. L. B. 9 Bom. 275 

6. Mode of revival — Revival by 

Bill — Civil Procedure Code , 1S77. There is nothing 
in the Civil Procedure Code to prevent a suit being 
revised as before it was passed by Bill, if the 
simpler mode of proceeding is for any reason 
not available. Attermoney Dossee v. Hurry 
D oss Dutt I. X,. B. 7 Calc. 74: 9 C. L. B. 357 

7. Suit for possession — Limit- 

ation — Non-occupancy raiyat — Specific Relief Act 
(1 of 1877), s. 9 — Limitation Act (XV of 1877), 
Art 120 and Art 142. Held, by the Full Bench 
(Prinsep, J., dissenting), that the period of limita- 
tion applicable to the case of a non-occupancy 
raiyat, who has been dispossessed from his hold- 
ing, otherwise than in execution of a decree, is 
either six or twelve years as provided for in Art. 
120 or 142 of the Limitation Act (XV of 1877). 
The remedy indicated in s. 9 of the Specific Relief 
Act (X of 1877) is not the only remedy which the 
Legislature has provided for a non -occupancy 
raiyat, who has been dispossessed otherwise than 
in due course of law. Bhagabati Charun Roy v. 
Luton Mondal , 7 C. W. N. 218, overruled. Tamiz- 
uddin v. Ashrub Alt (1904) 

I. L. B. 31 Gale. 647 

8. , Bestoration of suit— Limi- 
tation — Dismissal of suit — Adjournment — 

Civil Procedure Code (Act XIV of 1882). ss. 
120 , 103, 153 — Limitation Act (XV of 1877), 
Sell. 11, Art 163 — Notice of motion — “ Sufficient 
cause ” — Practice. Where a suit is dismissed 
for want of prosecution an application for its 
restoration must be made within 30 days of such 
'dismissal ; and a notice that the application would 
be made on a future date does not prevent limi- 
tation from running. Khetter Mohan Sing v. 
Kmy Nath Sett, 1. Tj. R. 20 Calc. 899. Where 
the long vacation intervenes to save limitation, 
the matter must be mentioned on the first day 
; after the re-opening of the Court — that is, the 
first day on which the Court sits. Semble : An 
appearance by counsel on the calling on of a case 
merely to ask for an adjournment is not such an 
appearance in the suit as will necessarily render 
ss. 102 and 103 of the Civil Procedure Code inappli- 
cable. Hinga Bibee v. Munna Bibee (1904) 

X Ij. B. 31 Calc. 150 
s.e. 8 C. W. IX. 97 

9. — — - Public road— Bight of 

‘Owner of soil — Right of suit— Parties — Civil 
Procedure Code (A ci XIV of 1882) , s. 30 — Right 
of way— Tort— Damages— Injunction — Minor — 
Cause of action. Where a road has been dedicated 
for the use of the public, the owner of the soil, 
over which the road runs, is entitled to exercise 
all rights of ownership so as not to interfere with 
the right of way, which exists in the public. 
Vestry of St Mary Newington v. Jacobs , L. R. Q. B. 
47, referred to. When the owner of such soil is 
responsible for keeping the road in order and in 


SUIT — contd. 

good repair, he is entitled to institute a suit for 
damages and injunction against the destroyer 
of any work of improvement done to the road 
without proving special damage. A minor is not 
responsible for a tort committed by the manager 
of his estate, provided the tortious act was not in 
connection with the management of the estate. 
Maharaj Bahadur Singh v. Paresh Nath 
Singh (1904) . . I. L. B. 31 Calc. 839 

10. Set-off — Maintainability of suit 

—Civil Procedure Code (Act XIV of 1882), ss. 
43, 111 — Previous suit — Omission to claim set-off 
in the previous suit in respect of the sum due ■ — 
Effect of such omission — Cross suit. In a previous 
suit brought by A, against B, the latter had 
claimed a set-off in respect of a portion of the sum 
due to him upon adjustment of accounts be- 
tween the parties, and had omitted to claim a set- 
off in respect of the remainder. In a subsequent 
suit brought by B against A for the remainder, 
the defence w r as that the sait w T as not maintain- 
able. Held, that B having claimed a set-off in 
respect of part of the cause of action in the 
previous suit brought against him, was debarred 
under s. 43 of the Civil Procedure Code from 
bringing this suit. Nawbut P attar v. Mahesh 
Narayun Lal (1905) I. Xi. B. 32 Gale* 654 

11 . Suit for costs incurred in 

Criminal Court — Damages. A suit will not 
lie to recover the expenses incurred by the 
plaintiff in prosecuting thedefandant in a Crimi- 
nal Court. Fazal Imam v. Fatal Rasul, I. L. R. 
12 All. 166, approved. Churamoni Dasi i\ 
Baidya Nath Najk (1905) 

I. X,. B. 32 Calc. 429 

12. — Partition suit — Decree based 

on an agreement — Appeal by plaintiff — Application 
for withdrawal of suit — Decree dismissing appeal 
—Appeal — Civil Procedure Code (Act XIV of 
1882), ss. 373 and 582. Held , that when in a 
partition suit defendants have by concession of 
the plaintiff acquired rights, which otherwise 
could not have existed, it is not open to the 
plaintiff, write has made that concession, after- 
wards to annul its effect by withdrawing from 
the suit in the Appellate Court. Satyabhama- 
bai v. Ganesh Balkbjshna (1905) 

I. X. B.29 Bom. 13 

13 . Withdrawal from suit— 

Suit — Omission of part of claim — Fresh suit for 
claim omitted, if barred — • Leave to withdraw on 
condition — Non- fulfilment of condition— Effect. If 
a plaintiff withdraws from a suit without the 

leave of the Court, s. 43 of the Civil Procedure 
Code is a bar to his instituting a fresh suit in 
respect of any 'portion of the claim, which he 
may have omitted to include in his previous suit. 
The same consequences follow when a plaintiff 
is allowed to withdraw with liberty to bring a 
fresh suit on condition of paying the defendant’s 
costs within a certain time and fails to pay such 
costs within that time. Hare Nath Das v. 
Hossain Ali (1905) . . . 10 C.W. N.8 
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14, — — Rigbit of suit — Parties. S. 315 

of the Civil Procedure Code is only an enabling 
section and not prohibitive of an independent 
action in a Civil Court. A suit was brought by an 
auction purchaser for the recovery of purchase- 
money from the decree-holder, who had received 
it, on the ground that the judgment-debtor had 
no title to the property sold. Held , that the suit 
was not barred by the provisions of s. 315 of the 
Civil Procedure Code. That the judgment-debtor 
was not a necessary party. Surendra Nath 
Ghose v. Beni Madhab Misra (1905) 

10 C. W. 7!t. 274 

15, — — t — - Suit against two defend’ 
ants —Decree against one — Appeal by defend ’ 
ant made liable — No appeal against the other defend * 
ant — Appellate Court's finding against the defendant 
against whom the suit was dismissed. A suit for 
money was instituted against A and K . The 
Court of first instance held that A was liable 
and dismissed the suit against#. A appealed, but 
did not make K a party to it. The lower Ap- 
pellate Court found that K was liable and not A, 
and decreed A’s appeal. Held, that no decree 
could be passed against K, as the plaintiff had 
allowed the decree of the Court of first instance 
dismissing his suit against K to become final. 
Nizam-ud-din v . Abdul Aziz (1909) 

I, L. R. 31 All. 521 

16, Suit for damages against 

joint tort-feasors — Compromise between plaint - 
iff and one of the defendants — Such compromise 
no bar to a decree against the other defendants. The 
plain till sued several defendants jointly to recover 
damages in respect of an alleged assault committed 
on him by the defendants, but entered into a. com- 
promise with one of the defendants. Held, that 
the existence of this compromise did not preclude 
the plaintiff from recovering damages against 
the remaining defendants. Brinsmed v. Harrison , 
7 Sc. & L. 547, and Thurman v. Wild, 11 A. & 
E. 45 3, referred to. Bam Kumar Singh v. Ali 
Hussain (1909) . . I. L. B. 31 All. 173 

SUIT m EORMA FAUFERIS. 

See Pauper Suit. 

SUITS VALUATION* ACT (VII OE 1887) 

See Valuation op Suit. 

See Bengal, North-Western Pro- 
vinces and Assam Civil Courts 
Act (XII of 1887), s. 21. 

I. L. B. 31 Calc. 365 ; 849 

See Court. Pees Act, 1870, s. 7, cl. (iv) 
(b), cl. (v) . I. X.. B. 33 Bom. 658 

See Institution op Conjugal Bights 

I. L. B, 31 Gale. 848 

■“y— • SS. 2, 11 — Restitution of conjugal 

rights — Jurisdiction of Munsiff — Valuations of suit 
—Mahomedan marriage, requirement of. A suit 
for restitution of conjugal rights is not triable 
fey a Munsif under s. 19, sub-s. (1), of Act (II 


SUITS VALUATION ACT (VII OE 1887)^ 

— contd. 

s, 2 — concld. 

of 1887, but is triable by a District Judge or 
a Subordinate Judge under s. 18 of that Act.. 
Matra Mondul v. Hari Mohun Midlick, l.L.R. 
17 Calc. 155 ; Golam Rahman v. Fatima Bibi, 
I. L. R. 13 Calc. 239 ; Mowla Newaj v. Sajidun- 
nessa Bibi , I. L. R. 18 Calc. 378 ; and Shiri v.. 
Shiri, 5 Moo. P. C. 81, referred to. Where a Court 
of first instance exercised jurisdiction with respect 
to a suit by reason of an arbitrary valuation and no 
objection to jurisdiction was taken in that Court : . 
— Held, that the suit ought not to be dismissed by 
an Appellate Court on the ground of want of juris- 
diction, regard being had to s. 11 of the Suits 
Valuation Act. Semble : When a Judge has - 
no inherent jurisdiction over the subject-matter- 
of a suit the parties cannot by their mutual consent 
convert it into a proper judicial process. Ledgard 
v. Bull, 1 L. R. 9 All. 191 ; L. R 13 1. A. 134; 
Munshi Naidor v. Subramaniya Sastri, I. L. R. 11 
Mad. 26 ; L. R 14 I. A. 160, and Raja Har Narain . 
Singh v. Choudhurain Bhagwant Kuar, I. L. R. 
13 All. 300; L. R. 18 1. A. 55, referred to. The 
formal requirements of a valid Mahomedan 
marriage discussed. Badal Aurat v. Queen-Em- 
press, I. L. R. 19 Calc. 79, referred to. Aklema-- 
ness a Bibi v. Mahomed Herun (1904) 

I. L. B. 31 Calc. 849 


See Court-Fees Act, 1870, s. 7, cl. (4) fr- 
aud cl, v. I. L. B. 33 Bom. 325 

See Court-Fees Act (VII of 1870), 

s. 7(4 )c . I. L. B. 31 Mad. 89 

See Jurisdiction. 

I. L. B. 32 Calc. 734 
13 C. W. N. 493' 

See Limitation I. L. R. 32 Calc. 710' 

See Munsif, Jurisdiction op. 

I. L. B. 19 Mad. 50 

See Principal and Agent. 

I. L. R. 32 Calc. 719 

1. — — Suit for redemption of mort- 

gage. — Court Fees Act, cl. (ix) — • Valuation of 
suit. Held, that the value for purposes of juris- 
diction of a suit for redemption of mortgage is 
the amount of the principal mortgage money and 
not the value of the property mortgaged. Kubair 
Singh v. Atma Ram, 1. L. R. 5 All. 332, and 
Amanat Begam v. Bhajan Lai, 1. L. R. 8 All . 438,. 
followed* The law as laid down in these cases has: 
not been affected by the passing of Act No. VII 
of 1887, s. 8. Kedar Singh v. Matabadal Singh 
(1908) . . . . I. L, R. 31 All. 44. 

2. Suit for declaration and con- 

sequential relief — Valuation — Court-fees — Juris- 
diction — Value of the relief stated in the plaint. In 
a suit for declaration and consequential relief 
(injunction) with respect to land the Court must 
accept the value of the relief stated in the plaint 
for the purpose both of the Court fees and juris- 
diction. Hari Banker Butt v. Kali Kumar Pair a + 


s. 8. 



See Appellate Court — General Duty 
op Appellate Court 

I. L. R. 25 All. 174 

See Appellate Court — Objections j 

TAKEN POR FIRST TIME ON APPEAL. 

I. L. R. 18 Mad, 418 
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SUITS VALUATION ACT (VII OR 1887) 
— contd. 


SUITS VALUATION ACT (VII OR 1887) ‘ 
— concld . 


s, 8 — concld. 


/. L. R. 32 Calc. 734 , followed. Dayaram v. 
Gordhandas, I. L. R. 31 Bom. 73, distinguished. 
Vachhani v. Vachhani (1908). 

I. It. R. 33 Bom. 307 

3, ss, ii — Court Fees Act (VII 

of 1870), s. 7, paras, iv, v, vi, ix and x, cl. 
(d) — Suit for a declaration with consequential relief — 
Valuation for the purpose of jurisdiction and for 
the fiscal purpose of Court-fees. Though the valua- 
tion of suits for the purpose of jurisdiction is dis- 
tinct from their valuation for the fiscal purpose 
of Court fees, still s. 8 of the Suits Valuation Act 
(VII of 1887) provides that when in suits other 
than those referred to in the Court Fees Act (VII 
of 1870), s. 7, paras, v, vi, ix and x, clause (d), 
ad valorem Court fees are payable, the value as 
determinable for the computation of Court-fees 
and the value for the purposes of jurisdiction shall 
be the same. Per Russell, Ag. C. J . — The words 
“ as determinable ” in s. 6 of the Suits Valuation 
Act (VII of 1887) mean, as determinable by the 
Court which has to try the case. Per Aston, 
J. — S. 4 of the Suits Valuation Act (VII of 1887) 
seems to indicate that the principle adopted by 
the Legislature for valuing a suit, mentioned in 
Sch. II, Art. 17, of the Court Fees Act (VII of 
1870), which relates to land or an interest in land is 
that the value of such a suit for purposes 
of jurisdiction shall be governed by the value of the 
land or interest in land. It being nowhere enacted 
in the Act that where such value is not determined 
by rules made under s. 3, the value shall he such as 
the plaintiff chooses to adopt, I am of opinion that 
the value must be (where disputed) determined 
by judicial decision in the suit, such determination 
being subject to the provisions of s. 11 of the Suits 
Valuation Act (VI of 1887). Dayaram v. Gordhan 
las (1906). . . . 1. 1*. R. 31 Bom. 73 

— s. 9, Rule 2— 

See Valuation of Suit. 

I. L. R. 30 Mad. 18 

ss. 9, 11. 

See Appeal, Restitution of Conjugal 
Rights I. L. R. 31 Calc. 344 ,* 849 

ss. 9 and 21. 

See Act XII of 1887, ss. 15, 18 and 19. 

I. L. R. 28 All. 545 

See Civil Courts Act (XII of 1887). 

I. L. R. 28 All. 545 

See Suit for Restitution of Conjugal 
Rights . . I. L. R. 28 AIL 545 

s. 11. 


s. 11 — — Refusal to hear appli - - 

cation of appeal — Civil Procedure Code (Act XIV 
of 1882), ss. 557, 582,588 cl. (6), 622— Valuation of [ 
suit — Bengal, N.-W. P. and Assam Civil Courts Act 
(XII of 1887), s . 21, sub-s. 2 — J urisdicUon . No • 
appeal lies against the order of an Appellate 
Court returning a memorandum of appeal for 
presentation to the proper Court. Kunhikutti 
v. Achotti f 1. B. R. 14 Mad. 462, dissented from. A 
brought a suit against B in the Court of a Munsif. - 
B objected to it on the ground that the suit had 
been undervalued, and, if properly valued, it 
would not lie in that Court. The Munsif overruled 
the objection, and gave judgment for the plaintiff 
on the merits. B appealed to the District Judge 
who held that, the proper value of the suit being 
over rupees five thousand, he had no jurisdiction 
to entertain the appeal, and he accordingly re- 
turned the memorandum of appeal to the appel- 
lant’s pleader. A rule having been obtained against 
this order : Held, that the District Judge was bound 
to hear and dispose of the appeal, having regard 
to the provisions of s. II of the Suits Valuation Act 
(VII of 1887), and to determine, amongst other 
questions, whether the under valuation of the suit 
had prejudicially affected the disposal of it on its 
merits. Raghunath Charan Singh v. Shamo • 
Koeri (1904) . . I. L. R. 31 Calc. 344 

ss. 11, 21 — 

See Restitution of Conjugal Rights. 

I. L. R. 34 Calc. 352 - 

SUMMARY DECISION. 

See Limitation Act, 1877, Sch. II, Art- 
178 (1859, s. 22). 

SUMMARY JURISDICTION. 

See Receiver . I. L. R. 36 Calc. 52 

SUMMARY ORDER. 

suit to set aside — 

See Limitation Act, 1877, Son. II, Art,- 
13 (1871, Art. 15). 

SUMMARY PROCEDURE. 

See Magistrate, Jurisdiction of— 
General Jurisdiction. 

I.L. R. 15 Mad. 83* 

See Maintenance, Order of Criminal - 
Court as to . I. L. R. 20 Calc. 351 

See Negotiable Instruments, Sum- 
mary Procedure on. 

See Practice— Civil Cases— Leave to 
Sue or Defend. 

I. L. R. 3 Calc. 539 

See Succession Certificate Act, ss. 6, 

7 and 9 . I. L. R. 25 Bom. 523 

SUMMARY PROCEEDING. 

See Insolvency . I. L. R. 36 Calc. 489* 
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case — Criminal Procedure Code, 1872, s. 222 — 
Jurisdiction to try summarily . It is the nature of 
the complaint which should determine whether 
a case should be tried summarily under s. 222 of 
the Code of Criminal Procedure. Where the acts 
complained of amount to an offence which a 
Magistrate cannot try summarily, he is not com- 
petent to hold a summary trial. Dwarkanaih Ma~ 
zoomdar v. JSfahe Das , 21 W. R. 829 , and Chundar 
Shekur Thakoor v. Nitaloo, 2 W. R. 29, followed. 
In the matter of Beputoolla v. Najim Sheikh 

2 C. L. B. 374 

5, Criminal Pro - 

<pedure .Code, 1872, s. 222 — Criterion for testing . 
Whether a case is triable summarily or not, must 
be determined by the complaint, not by an estimate 
formed by the Magistrate {e.g., of the worth of the 


stated in the record of a summary trial— 

Criminal Procedure Code, 1882 , ss. 260, 263 — 
Offence under Gambling Act ( 111 of 1867), ss. 3 
and 4. Where a Magistrate invested with powers 
under s. 260 of the Code of Criminal Procedure is 
trying a case summarily, it is desirable that he 
should set- out under the column reserved for that 
purpose so much of the reasons that have influenced 
him as to satisfy the accused that the Magistrate 
has considered each of the ingredients necessary 
in law for the conviction to which the Magistrate 
has proceeded, and that, while this should be re- 
corded with brevity, the brevity should not be 
such as to tend to obscurity. The record of a 
summary trial contained in the column corre- 
sponding tool, (h) of s. 263 of the Code of Criminal 
Procedure the following entry ; “ The police made 
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cross claim in — 

See Compensation — Civil Cases. 

I. X,. R. 18 Bom. 717 

■SUMMARY* TRIAL. 

See Cattle Trespass Act, s. 20. 

I. Xi. R. 23 Calc. 248 

See Criminal Proceedings. 

5 C. W. 252 

See False Charge. 

X Xi. R. 28 Calc. 251 

See Practice — Criminal Cases— Signa- 
ture of Magistrate. 

I. L. R. 6 Mad. 396 

See Workmen’s Breach op Contract 
Act, ss. I, 2 . I. Xj. R. 33 Bom. 22 
1 . Requisites for legal convic- 

tion — Criminal Procedure Code, 1872 , ss. 222-230 — 
— Procedure. In summary cases under Ch. XVIII, 

, ss. 222-230, of the Code of Criminal Proce- 
dure, 1872, the formalities provided by that chapter 
should be most strictly observed. If they are not 
a conviction will be set aside. Queen v. J oheie 
Singh .... 22 *W. R. Cr. 28 

% . .. ■ ■ ■ . . .. ■ Criminal Proce- 

dure Code , 1872, s, 222 — Procedure. In a case 
tried under the summary procedure authorized 
by s. 222 of the Criminal Procedure Code, 1872, 
it must appear clearly on the face of the convic- 
tion that the case was dealt -with as one of those 
which come under the purview of that section. 
If the case be one of theft, it should appear what 
the value of the property alleged to have been 
stolen really was. Queen v. Abheen Parrida 

20 W. R. Cr. 17 

3. — Test of summary trial — Cri- 

minal Procedure Code, 1872 , s. 222 — Care in re- 
cording 'proceedings and in decision . Where the 
procedure is of a summary nature, the trial is sum- 
mary, notwithstanding the length and carefulness of 
the record and decision. Queen v. Bom a Ram 

24 W. R. Cr. 66 

Test of summary 
Code, 1872, s. 222— 
It is the nature of 
determine whether 


SUMMARY TRIAL — contd. 

stolen) after evidence has been recorded : and 
such estimate cannot retrospectively warrant a 
mode of trial which was originally illegal. Ram 
Chunder Chatterjee v. Kanye Laha 

25 W. R. Cr. 19 


6 . 


Criminal Pro m 


cedure Code, s. 2 60 — Complaint including charge nefi 
summarily ■ ttiable^Surnmary ■ jurisdiction- not we* 
cessanly ousted thereby. The mere circumstance 
of a complaint charging an accused perso n with 
offences not summarily triable along with other 
offences so triable w r ould not necessarily oust the 
summary jurisdiction of a Magistrate under s, 26 
of the Criminal Procedure Code. Whether a 
complaint affords sufficient grounds for a sum- 
mary trial or requires a trial according to the 
ordinary procedure, must be left in a great measure 
to the discretion of the Magistrate, exercised with 
due the care according to judicial methods with 
reference to the circumstances of each case. Ram 
Chunder Chatterjee v. Kanye Laha , 25 W. R. Cr. 19 ; 
Chunder SeeJcar Soolcul v. Dhurarn Nath Tewaree, 
l. C. L.R. 431; Repuioolla v. Najim Sheikh, 2 
0. L. R., 474 ; and Empress v. Abdool Karim, I L. 
L. R., 4 Calc., 18, referred to. Queen-Empress v. 
Jagjiwan . XL. R. 10 All. 55 


Value stolen in 


case of theft as determining jurisdiction to try sum- 
marily — Evidence , ?node of taking. In a case in 
which the accused was charged with theft of a 
box containing RoO in cash and of the box w^orth 
8 annas 6 pies, the Magistrate considered the box 
to be of no value, and struck out the 8 annas 6 pies, 
and thereupon tried the case summarily under s. 222 
of the Criminal Procedure Code, 1872. Held, 
that the Magistrate w r as not at liberty, upon his 
own authority and without taking evidence, to 
throw the box entirely out of consideration, as 
upon that depended his jurisdiction to dispose 
of the case summarily. Such evidence should 
have been taken precisely in the same way as 
evidence upon the merits of the case, and as it 
was not taken, the Court held that the Magistrate 
had no jurisdiction in this case. Queen v Buzleh 
Alt 22 W. R. Cr. 65 

8. — Matters necessary to be 



Offences one triable sum- 


See Empress v. Abdul Karim. 

I. X». B. 4 Calc. 18 

IQ* ^ Alteration of 

charge for purpose of trying case summarily — 
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a raid on information received, and caught all the 
accused gambling. The defence of Mukundi, 
Mannu, Kali Charan, Ballan, and Gulzan Lai 
involves the absurdity that the police obtained 
a warrant to raid a house m which they could have 
no reason to suppose they would find any one.. I 
convict Mukundi of keeping a common gaming- 
house— s. 4, Gambling Act. I convict the other 
six defendants of gaming in a common gaming - 
house — s. 3, Gambling Act.” Held , that this entry, ; 
though it should have been more explicit, was a ; 
sufficient compliance with the requirements of the ■ 

law ’ Quben ' BmPKESS M Tx.rk 21 All. 189 
9 A - - Case instituted by Magis- 

trate without complaint — Criminal Procedure \ 
Code, 1872 , 6*. 222 — Where an accused person has, 
at the instance of the Magistrate, who had come j 
across him while out walking one morning, en- j 
crouching on an embankment, been placed on his j 
defence 'for mischief, and summarily tried and j 
sentenced to two months’ rigorous imprisonment j 
Held, that, in a case of this kind, where Govern- ; 
ment had been made prosecutor, but no complaint j 
had been offered to the Magistrate, who had acted j 
on his own impulse, the Magistrate had erred j 
seriously in dealing with the case summarily and i 
sentencing of the accused to imprisonment. In the j 
matter of the petition of Pran Nath Shaha. In \ 
the matter of the petition of Roma Nath Baker- j 
JOT . . -V . . . 25W.-B.Cr.e9 i 

10. Criminal trespass and mis- 1 

chief — Magistrate , jurisdiction of-— Code of Cri- 
minal Procedure {Act X of 1882), s. 260 . A person 
may be tried summarily for criminal trespass and 
mischief unless there is a bond fide claim of right 
depriving the Magistrate of Jurisdiction. 

Mahomed v. Chunder Mohan Sha , 21. n . R Or. 
38, disapproved. Issur Chunder Mundle v. Rolnm 
Sheikh , 25 W. R Cr . 65, distinguished. Gamir- 
mxAH Sabkab * Awm. Shehch^ ^ ^ ^ 

11 ^ Mischief combined with 

theft— Criminal Procedure Code , . 1812, s. 222. 

A charge of mischief, even if combined with one 
of S, is triable summarily under Act X of 1872, 
s. 222. Queen v. Ramaotar Panre 

25 W, R. Cr. 5 

12. Offence under Aet XXI of 

1850 — Criminal Procedure Code, 1872, s. 222 and 
s 148— Illegal possession of opium. On a convic- 
tion, under Act XXI of 1856, of having in possession 
opium not supplied from Government stores, the 
Magistrate tried the case summarily under s. 222, 
Code of Criminal Procedure, and passed a sentence 
of fine or imnrisonment, and confiscation of the 
opium. Held, that the case could not be tried 
summarily, the additional sentence of confiscation 
not coming under s. 148, Code of Criminal Pro- 
cedure. Queens JodooNath^Shaha.^ ^ ^ 

See In the matter of the petition of Khbttbb 
Mohun Chowranghee . Cr - 43 


SUMMARY TRIAL — contd. 

18. Illegal posses- 

sion of opium — Offence punishable by fine and con- 
fiscation. An offence under s. 49 of Aet XXI of 
1856 can be tried summarily under s. 222 of the 
Criminal Procedure Code, the confiscation provided 
by s. 49 being merely a consequence of the convic- 
tion and not forming part of the punishment for 
the offence. Empress'?;. Eaidanath Dass 

I. L. B. 3 Calc. 366 : 1 C. L. R. 442 

Criminal Pro - 

Act XIII of 1859 , .9. 2. 


14. 

cedure Code , ,9. 260- 
Offences under s. 2 of Act XIII of 1859 are triable 
summarily under s. 260 of the Criminal Procedure 
Code. Queen- Empress v. Indarjit 

1. 1*. R. 11 All. 262 

15. _ Criminal intimidation— 

Criminal Procedure Code , 1872, s 222. Where a 
head constable of police of many years’ service was 
charged with criminal intimidation with a view to 
prevent a person from giving evidence against 
serious offenders, and the District Magistrate 
tried the case summarily under the special power 
given by s. 222 (70) of the Code of Criminal .Proce- 
dure, 1872 : — Held that the case ought not to have 
been tried summarily. Subramanya v. Queen 

I. L, R. 0 Mad. 390 


16. 


marily and the other not— Criminal Pro- 
cedure Code , 1882, s. 260— Omission of charge so as 
to give summary jurisdiction . Where; an accused 
is charged with offences one of which is triable 
summarily and the other not so triable, it is not 
open to a Magistrate ■ to discard the latter charge 
and to proceed to try the case summarily. Rama- 
nund Mahton v. Koylash Mahton 

I. L. R. 11 Gale. 236 

17 . — Alteration of charge to* 

make it triable summarily — Criminal Proce- 
dure Code, 1872, ss. 222-230— Power of Magistrate. 
The powers conferred upon Magistrates under' 
the 18th Chapter of the Criminal Procedure Code, 
1872, were not intended to give them the power 
of altering a charge brought against an accused per- 
son so as to bring his case within the provisions of 
that chapter ; but when a charge of a serious offence 
one which the Magistrate is not competent to in- 
quire into summarily — -is preferred, it is the plain 
duty of the Magistrate to apply the procedure pre- 
scribed for such cases, and either to convict or 
acquit, or commit for trial, the person implicated.. 
The procedure under Ch. XVIII is to be followed 
when a charge is plainly and directly one of those 
specified in s. 222. ChVnder Shekhur Tharoor 
v. Nitaloo . . * 22 W. R. Cr. 29 

Haran Sheikh v. Ramdhan Biswas. 

24 W. R. Cr. 21 

Em aral Sheikh v. Mohammad^ Sh^kh. ^ ^ 
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Practice condemned. The action of Magistrates in 
not trying accused persons for offences which the 
•acts attributed to them constitute, but in trying 
the case as one under s. 143, Penal Code, for the 
-purposes of holding the trial under summary 
procedure is highly improper. Sheo Bhanjun 
Singh v. Mosawi . . . 4 C. W. 1ST. 795 

19, - Alteration of 

.charge of dacoity to one of unlawful assembly. In 

a case where the charge was originally one of 
dacoity, but in the course of the proceedings that 
charge was ignored and the accused put on their 
. defence on a charge of being members of an un- 
' lawful assembly, and the proceedings continued in 
a summary wav : — Held, that, the original charge 
being one "of dacoity, the Magistrate had no juris- 
diction to alter it and try the case summarily. 
Dwarkanath Mazoomdar v. Lalu Dass 

21 W. R. Cr. 89 

20. — Rioting altered 


Ho charge of mischief. Where a charge of rioting 
was tried summarily by the Magistrate as one of 
- mischief and unlawful assembly, the Sessions J udge, 
relying on the case of Chunder Shekhar Thakoor v . 
Nitaloo , 22 W. R.Cr. 29, submitted, at the request 
of the accused, that the summary order might be 
set aside and the accused might be tried for rioting 
under Ch. XVII of the Criminal Procedure Code. 
The High Court declined to interfere at the instance 
• of the accused persons, and distinguished this from 
the case cited by the Sessions Judge, as the reference 
there was made by the Magistrate in the interests of 
Dublic justice. Queen v. Aboo Sheikh 
1 23W.E. Cr. 19 


21 . 


Alteration of assault on 


public servant to one of assault — Criminal 
Procedure Code, 187 2, s. 222 — ~P encd C ode, ss. 3o2 , 
353. The accused in this case were convicted by 
the Magistrate summarily of offences under ss. 352 
and 341, Penal Code, although it was contended 
.. on their behalf that, if guilty, they ought to have 
been convicted under ss. 353, in respect of which 
a summary trial could not be held. The Sessions 
.. Judge, on the Magistrate’s own judgment, recom- 
mended that the convictions should be set aside, 
■on the grounds (i) that the facts showed that the 
. accused should have been convicted under s. 353 
■or under s. 342, and (ii) that the Magistrate had 
no power to convict of the lesser offence, and so 
-give himself jurisdiction to try the case summarily. 
Jleld, in concurrence with the Sessions Judge, that 
the accused ought to have been tried under s. 
353 : the Magistrate’s summary proceedings were 
•accordingly set aside and afresh trial directed. 
.Queen v. Banee Mahdub Doss 23 W, R. Cr. 8 

22. - — Alteration of charge from 

lurking house-trespass or house-breaking 
at night to receiving stolen property — Ma- 
gistrate, jurisdiction of —Penal Code , ss. 411, 457 
— - Criminal Procedure Code , 1872, ss. 141 , 222 — 
Alteration of charge from one offence to another . 
A Magistrate, who is otherwise competent, has, 


SUMMARY TRIAL— contd. 

under s. 141 of Act X of 1872, a discretion to in- 
quire into and try a person on any charge which he 
may consider covered by the facts complained 
of by any person, or reported by the police, without 
reference to the particular charge that may have 
been preferred by the complainant or by the police, 
and without reference to the procedure which, 
when he has determined the offence with which 
he will charge the accused, it will be competent to 
him to adopt. Held , therefore, when a person was 
brought before a Magistrate by the police, charged 
with an offence under s. 457 of the Penal Code, 
an offence not triable in a summary way, that the 
Magistrate was competent to alter the charge 
to one under s. 411, and to try the accused summari- 
ly under the provisions of s. 223 of Act X of 1872. 
In the matter of Mewa . . . 0 RT. W. 254 

23. — Appeal from summary trial 

— Insufficiency of evidence — Criminal Procedure 
Code, 1872, ss. 222 to 230. If on appeal from a 
summary trial under Ch. XVIII of the Criminal 
Procedure Code (Act X of 1872), the evidence 
before the Judge is not sufficient to reasonably 
satisfy him that the prisoner has been rightly con- 
victed, he ought to acquit him. Queen v. Kheraj 
Mullah , . . . 11 R. L. R. S3 

24. . Magistrate, power of, to 

try ease summarily — Criminal Procedure Code 
(Act X of 1882), s. 260. A complainant applied to 
a Magistrate for process against certain persons 
under ss. 447, 146, 148, and 149 of the Penal Code. 
The Magistrate, having perused the petition 
of the complainant and examined him on oath, 
issued summonses against the persons named under 
those sections. The complainant was not him- 
self an eye-witness of the occurrence, and merely 
stated in his petition and evidence what he had 
been told by his servants. Subsequently, before 
the accused appeared, the Magistrate examined an 
eye-witness, and issued a fresh summons under 
s. 447 only, and then proceeded to try the case 
summarily and convicted one of the accused. 
It was contended that he had no power so to try 
and dispose of the case. Held, that that the Ma- 
gistrate had power to try the case summarily. 
When a Magistrate ascertains that the facts which 
are alleged to have taken place disclose only an 
offence triable summarily, he can dispose of such 
case summarily, and the mere fact that a com- 
plainant enumerates sections of the Penal Code 
relating to offences not triable summarily does not 
affect the jurisdiction of the Magistrate, unless 
the facts of which he really complains disclose 
such offences. Golab Pandey v. Boddam 

I. L. R. 10 Calc. 7X5 

25. Criminal Pro- 

cedure Code (Act V of 1898), s . 260 — Summary pro- 
cedure under Penal Code , s. 323, after enquiry into 
the graver charges under ss. 147 and 324 not triable 
summarily. A first class Magistrate took a case 
on his file and commenced a regular enquiry there- 
in under ss. 147 and 324 of the Indian Penal Code ; 
but after hearing evidence and being of opinion 
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that only an offence under s. 323 of the Indian Penal 
Code had been made out, he proceeded to deal 
with the ease summarily. Held, that, inasmuch 
as the evidence adduced was not sufficient to 
justify a committal, but clearly disclosed an 
offence over which he had summary jurisdiction, 
the Magistrate was right in acting as he did. 
Such a course is different to disregarding part 
of a charge for the purpose of dealing with a case 
summarily. The High Court will not interfere 
where a Magistrate lias bond -fide acted in the in- 
terests of justice. Empress v. Abdool Karim , 
/. L. R. 4 Calc . 18, distinguished. Queen-Em- 
press v. Rangamani . I. Xj. R. 22 Mad. 459 

26. Complaint disclosing facts 

•constituting offence of a graver nature — 
Process, issue of — Trial for minor offences — Magis- 
trate, jurisdiction of — Illegality — Criminal Pro- 
cedure Code ( Act V of 1898), s . 260. Where the 
complaint stated that the accused with a large num- 
ber of other persons armed with swords and other 
deadly weapons came upon the complainant’s land, 
threatened him, and, in spite of his remonstrances, 
cut his paddy, and the Magistrate in examining 
ijhe complainant recorded merely the fact that the 
complainant stated that his paddy had been cut 
by the accused, and thereupon tried the accused 
summarily and convicted them under ss. 143 
and 379 of the Penal Code :—Hdd, that, 
as the petition of complaint disclosed the com- 
mission of a much more serious offence than the 
offences for which the Magistrate had held a sum- 
mary trial, and the examination of the complainant, 
which had not been properly recorded, did not show 
that such offence had not been committed, the 
Magistrate had acted without jurisdiction, and it 
was ordered that he should hold a regular trial. 
Bjshu Sheikh v. Saber Mollah (1902) 

I. Ii. R. 29 Calc. 409 ; s.c. 6 C. W. ‘N. 713 

27. Jurisdiction — 

Pacts determining jurisdiction to try summarily — 
4 Criminal Procedure Code ( Act V of 1898) s. 260 — 
Distraint, legality of — Form of the distress-warrant 
— Bengal Municipal Act {. Bengal Act III of 1884), 
s. 122. It is not the complaint alone, which de- 
termines the jurisdiction of the Magistrate to try 
a case summarily, but the complaint and the sub- 
sequent examination of the complainant taken 
together. Where it appeared from the complaint 
and the sworn examination of the complainant 
that the facts amounted to an offence under s. 186 
of the Penal Code :—Held, that the Magistrate 
had jurisdiction to try the case summarily. Bishu 
Sheikh v. Sober Mollah , I. L. B. 29 Calc. 409 , 
referred to. Where the distress -warrant autho- 
rized the distraint of the moveables of the defaulters 
wherever found within the Municipality, or any 
other moveables found within the holding specified, 
it was held that the Tax Daroga -was justified in 
attaching goods proved to belong to the defaulters, 
which were found within the municipal limits. 
Fanindra Hath Chatterjee v. Emperor (1908) 

I.D.R.36 Calc. 67 


SUMMARY TRIAD — concU. 

28. Record of reasons for con- 

viction — Code of Criminal Procedure ( Act V of 
1898), s. 263 (h) — Omission of Magistrate to record 
reasons for conviction. In a summary trial, the 
Magistrate is bound to record his reasons for con- 
viction ; and the _ omission to do eo is fatal, especi- 
ally v r hen the evidence recorded is not such as 
would enable the Court of Revision to deal with the 
case on its merits. Dina Nath Talukdar v. 
JOGENDRA NARAIN MaJUMDAR (1900) 

8C.¥. N*. 40 

29 . — — — Workmen’s 

Breach of Contract Act (XIII of 1859) — In- 
quiry under the Act — Summary trial not permissible. 
An offence under the Workmen’s Breach of Con- 
tract Act, 1859, cannot be tried summarilv. Em- 
peror v. Dhondu Krishna, 2. L. B. 33 Bom. 22, 
followed. Emperor v. Baltt (1908) 

I. L. R. 33 Bom. 25 

SUMMING UP EVIDENCE. 

See Assessors . 7 B. D. R 63, 67 note 
I. Ii. R. 9 Calc. 875 
4 Mad. Ap. 39 

See Charge to Jury. 

SUMMONS. 

See Summons, Service of. 

See Inspection of Documents— Crimi- 
nal Cases . I. D. R. 19 Calc. 52 
See Production of Documents. 

W. R. 1864, 164 

See Witness — 

Civil||Cases — Summoning and At- 
tendance of Witnesses. 

I. L. R. 24 Mad. 200 

Criminal Cases — Summoning Wit- 
nesses. 

application for — 

See Limitation Act, 1877, Sch. II, Art. 
178 . . I. Xj. R. 3 Calc. 312 

I. D. R. 5 Calc. 126 
in chambers — 

See Company — Winding up— Lia- 
bility OF OFFICERS 

I* Xj.-R. 19 Bom. 88 

: issue of— 

See Pardanashin Women. 

I. D. R. 21 Calc. 588 

leave to amend— 

See Small|Cause Court, Presidency 
Towns— Jurisdiction— Immoveable 
Property. I. D. R. 2 Bom. 91 

— not served — 

See Principal and Surety— Discharge 
of surety . I. Xi. R. 14 Bom. 267 

See Withdrawal of Suit. 

I. Ii. R. 15 Bom. 160 
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BUMMOMB—condd 

had been adjudged an insolvent by the Insolvent- 
Court at Madras under a. 9 of the Insolvent Act. 
On the 6th May 1 896 the Official Assignee, Bombay,., 
took out a summons to have the attachment re- 
moved. By mistake the summons in this case 
purported to be taken out by the Official Assignee 
of Bombay, omitting to describe him as consti- 
tuted attorney of the Official Assignee of Madras,. 
Held , that the summons might be amended at the 
hearing by substituting the name cf the Official 
Assignee of Madras and disposed of on that basis. 
Sardamal Ja go nath v. Aranvayal Sabh apathy 
Moodliar . . . I. Xi. B. 21 Bom. 205 

6. — Irregularity in procedure- 

Summons, issue of — Fresh summons issued on ike 
same information , Where on an information a 
summons is issued to the accused, and owing to 
its disclosing no offence a fresh summons is issued 
to the accused, without any fresh or supplemental 
information, the errors, omission or irregularity 
in the fresh summons is not sufficient under s. 
537 of the Criminal Procedure Code to upset 
the finding and sentence unless it has in 
fact occasioned a failure of justice,” that 
is, unless it has unfairly affected the accused’s 
defence on the merits. Emperor v. J eevanji 
(1907) .... I. Ii. B. 31 Bom. 611 


SIJMMOKS — contd. 

■ • refusal to grant receipt for — 

See Penal Code, s. 173. 

5 Bom. Cr. 34 

I. B. B. 3 Calc. 621 
I. X*. B. 20 Calc. 358 

— — to attend taxation — 

See Costs — TaXxItion of costs. 

7 B. X,. B. Ap. 50 

See Limitation Act, 1877, s. 4. 

I. Xj. B. 20 Calc. 899 

1. Issue of summons — Issue after 

'period of limitation . A summons ought not to be 
ordered to issue after the lapse of the period of 
limitation prescribed for a suit, unless the plaintiff 
has, in the meantime, done what he can to prose- 
cute his suit with proper diligence. If a defendant 
is aggrieved by an order directing a summons to 
issue in such a case, he ought to apply to set 
aside the order and the summons under it. 
Gerender Coomar Butt v. Juggadumba Dabee 

I. L. B. 5 Calc. 126 

2. Issue of fresh summons — 

Return of old summons. A fresh writ of summons 
will not be granted till the old one is returned into 
Court. ISSURCHTJNDER SeIN V. ASHTJTOSH CHAT- 
terjee ... 1 Ind. Jur. XL S. 283 

3. Application for fresh sum- 

mons — Practice, An application for a fresh sum- 
mons to appear, etc., should be issued on petition 
showing that a fruitless endeavour had been made 
on the part of the plaintiff to serve the first sum- 
mons, and that it was not by any default of his 
that he had failed. Urquhart v. Gilbert 

1 Ind. Jur. XL S. 224 

4. Grant of second summons — 

Discretion of Judge — Practice — Rule 12 of High 
Court Rules , 1st May 1875 — Laches . A Judge 
has, under rule 12 of the Buies of 1st May 1875, 
discretion as to granting a second summons, and is 
bound to inquire into the circumstances under which 
it is applied for; and when there has been great 
and unexplained laches, he should refuse it. Un- 
less such discretion is clearly shown to have been 
improperly exercised, the Court will not interfere 
on appeal; but under the circumstances of this 
case, the Court on appeal finding there was no defi- 
nite rule of practice as to the time within which a 
second summons might be applied for, allowed a 
second summons to issue. Gomt Churn Soob v. 
Peary Ball Paul. . 1 5 B t X B. Ap. 12 

, 5 /. Mistake in summons — Amend- 

ment of summons at hearing — Practice. The de- 
fendant was manager of a joint Hindu family 
carrying on business ir Bombay, Madras, and 
other places.^ In a suit in the High Court of 
Bombay against him as such manager, a decree 
was passed on the 11th April 1896, in execution 
m which on tl r same day certain property, in 
which the joint family was interested, was attached. 
On the 9th April 1896, however, the defendant ; 


SUMMONS, SERVICE OF. 

See Civil Procedure Code, 1882, s. 80. 

13 C. W. XL 490 

I. L. B, II Mad. 475 


See Soldier 

See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

I. X,. B. 18 Bom. 606 

See Transfer of Property Act, s. 132. 

I. X>. B. 21 Bom. 60 

See Witness — Criminal Cases-— Sum- 
moning Witnesses . 5 Bom. Cr. 20 
3 Mad. Ap. 5 
6 Mad. Ap. 20 

- date of service — 

See Limitation Act, 1877, Sch. II, Art* 
159 . . I. L. B. 23 Gale. 573 

fine for avoiding— 

See Witness— Civil Cases— Defaulting 
Witnesses . 1 B. L. B. A. C, 186 

— ■ on juror — 

See Jury— Jury in Sessions Cases. 

6 a w XT. 887 

on wrong person — 

See Costs — Special Cases — Service op 
Summons by Mistake. 

I. B. B. 4 Bom. 619 

1. Proof of service — Presumption 

. — Objection taken on appeal . No legal decree can 
be passed ex parte without a Court being satisfied 
of the due service of the summons. From the 
mere fact of the plaintiff obtaining an ex pane 
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SUMMONS, SERVICE OF — contcl. 
decree, it is not to be presumed that the service of 
summons was proved. To satisfy a Court of 
appeal if the objection is raised, there must be 
proof that the service of summons was actually 
made. Ram Lochtjn Soor v. Nittya Kallee 
Debia ... . . 12 W. R. 211 

2. Onus probandi — 

Civil Procedure Code, 1859 , s. 119. Under Act VIII 
of 1859, s. 119, the onus of proving non-service 
of summons was on the party claiming the 
benefit of that section. Torab Alt v. Chooramttn 
Singh Chowdhttry . . 24 ¥, R. 262 

3. Omission to serve sum- 

mons — Appearance of defendant. Where a sum- 
mons has not been issued to a defendant, the 
defect is cured by his appearance. Khaltjt 
C ha nder Ghose v. Saroda Sttndari Dossee 

Bourke O. C. 244 

4. Mode of service — Personal 

service. — Act XlX of 1853 , s . 26, Suit under. To 
maintain an action under Act XIX of 1853, s. 26, it 
was necessary that the summons to attend should 
have been personally delivered. Dhunpttt Singh 
v. Prem Bibee . . . 24 W. R. 72 

5. Substituted 

service. — Civil Procedure Code , 1859, s. 57 — Appli- 
cation to set aside ex parte decree. Substituted service 
if duly effected under the provisions of the law 
is as valid as personal service ; and therefore, 
where substituted service had been effected under 
s. 57 of Act VIII of 1859, an ex parte judgment 
would not be set aside on an allegation of no notice, 
and of good defence on the merits. Kissur Chund 
v . Bhoobunessur Chttnder 

Bourk© O. C. 25 : Cor. 151 

6* __ Practice — Setting 

aside ex parte decree — Civil Procedure Code, 1877, 
ss. 82, 84. Where substituted service of the 
summons is ordered under s. 82 of the Civil Proce- 
dure Code (Act X of 1877), a sufficient time ought, 
under s. 84, to be given for notice of the fact to 
reach the defendant, wherever he may be; and, 
if an ex parte decree be obtained by the plaintiff, 
the Court on being satisfied that the time fixed 
was insufficient, will set aside the decree. Ally 
Debanee v. Ryder Hqosein 

I, B. R 2 Bom. 449 

7. Procedure in 

case of non-service. Every summons not actually 
served on a defendant or respondent, or his re- 
cognized agent, must be stuck up on the house 
in which the defendant or respondent is dwelling. 
If the defendant or respondent cannot be found, 
the summons should be returned to the Court and 
an order obtained from the Court as to the mode 
of service. Gopaul Doss v. Greedharee Doss 

0 W. R. 13 

8. — — Civil Procedure 

Code (Act XIV of 1882), ss. 78, 80, 82—, Substi- 
tuted service — Duty of process-server. Mere tem- 
porary absence of a person to be served does not 
justify the process-server in fixing the summons 

VOL. V. 


SUMMONS, SERVICE OF — contd* 

to a door. It is the duty of the process-server to 
take pains to find out the person to be served in 
order that, if possible, personal service may be 
effected. Stjbramania Pillai v. Subramania 
Ayyah . . . . I. L. R. 21 Mad. 419 

9. . v — — — —- /v ■ — — — 'Service of summons : ; 

on minors carrying on partnership business with 
others— Affixing summons on home in which business,: 
is carried on — Civil Procedure Code (Act XIV of 
1882), ss. 74, 76, and 443. In a suit for the 

enforcement of an equitable mortgage of certain 
property belonging to a partnership buisness, 
brought against certain minors and other persons 
who constituted a firm carrying on business within 
the jurisdiction of the Court in which the suit was 
brought, but the minors resided outside its jurisdic- 
tion, the summonses were neither served upon the 
minors nor upon their guardian personally, but were 
affixed on the house in which the business was 
carried on. Held, that there was no service of 
summons, either personal or substituted, upon the 
minors either under s. 74 or under s. 76 of the 
Code of Civil Procedure, even assuming that 
those sections can apply to a case in which 
some of the defendants who were interested in 
the partnership or buisness are minors. Held, also, 
that ss. 74 and 76 of the Code of Civil Procedure 
are controlled by s. 443 of the said Code. 
Jatindra Mohan Poddar v. Srinalk Pv.oy 

I. Xi. R. 26 Gale. 207 
3 C. W. 1$. 261 

10. Affixing copy of 

summons to door of defendant's residence—* Dwell- 
ing.” Service of a copy of the summons on 
the door of the house in which the defendant 
is dwelling is one of the modes of service provided 
in lieu of personal service, but it is necessary that 
the defendant should be residing in the house in 
such a manner as to make it probable that know- 
ledge of the service of the summons will reach 
him. There may be a dwelling sufficient to give 
jurisdiction, and yet not the kind of dwelling 
necessary to make a good service. Anantha 
Xarayana r. Peri yana Kone . 5 Mad. 101 

It should be shown he was dwelling in the house, 
and that he could not after diligent search be found, 
i Khtjdeertjn Ball v. Chtitterdharee Lall 

21 W. R. 242 

11. — — : House service — 1 

Civil Procedure Code, 1882, ss. 80-82— Practice. 
Where a defendant is temporarily absent from 
home, and is not represented at Ins house by an 
agent or male member of his family, a Judge is not 
justified in treating the fixing of a summons to 
his door as due service. The summons should be 
again sent to the defendant’s house to be served 
upon him when the inquiries made show that he is 
likely to be at home and to be found there. The 
Civil Procedure Code (Act XIV of 1882) in the 
matter of the service of a summons does not take 
into account the female members of a defendant’s 
family, and does not rely upon the presumption 
that they will take steps to inform the defendant 

17 s 
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SUMMONS, SERVICE 03? — contd. 
of what takes place in his absence. Bhomshett 1 
JlNAPPASHETTI V. UmABAI 

I. R. R. 21 Bom. 223 

12, — ... - Civil Procedure, 

Code {Act XIV of 1882), s. 80— Ex parte decree— 
Substituted service of summons. A decree was 
passed ex parte against defendants on whom the 
summons was served by affixing it to their house. 
The defendants who had applied unsuccessfully 
under Civil Procedure Code, s. 101, to be heard in 
answer to the suit, now preferred a petition under 
s. 108 that the decree be set aside. This application 
was dismissed. On an appeal by one the de- 
fendants Held , as it appeared from the serving 
officer’s return, that, according to the information 
given to him, there was no prospect of his being 
able to serve the defendant personally within a 
reasonable time, that he was justified in affixing 
the summons to the door of the house. Sankara- 

LINGA MUDALI V. RATNASABHAPATI MuDALI 

I. L. R. 21 Mad. 324 

, 13,. Substituted ser- 

vice — House — Dwelling-house. A mofussil Judge 
stated, in his return to the Sheriff of Calcutta, 
that substituted service had been effected by 
fixing a copy of the summons to the “ house ” 
of the defendant. Held , that the return was 
insufficient, and that the word “ dwelling-house ” 
must be expressly mentioned. Buddoo Baboo 
v. Lambodar Mullick . . 1 Hyde 132 

14. Substituted ser- 

vice — Defendant not found and not heard of for 
some years. In an application for substituted 
service it was shown that diligent inquiries and 
attempts to find the defendant had proved futile ; 
that at the house where the defendant had last 
ordinarily resided his relatives informed the serving 
officer that the defendant had left the house some 
years ago, and they did not know where' he was 
residing ; and that the defendant had not been 
heard of for two years. Jenkins, J., and Sale, J., 
followed the procedure in the English case of 
Wolverhampton and, Staffordshire Banking Co. v. 

■, Bond, 29 W. B. (Eng.) 599 , and ordered substi- | 

- -tuted service to be made by affixing a copy of the j 

summons on the notice board of the Court-house, 
by affixing another copy on the outer door of the 
house in which the defendant w r as known to have 
last resided, and by advertising the summons in 
such of the newspapers as the registrar should 
direct. Bajnarain Ghose v. Teioi Lal Shaba 

lc.w.ir. 104 

|§|gy |||§:| i A Substituted ■ . ser- 

vice — Persons not found , but serving officer saying 
. he knew where he was — Civil Procedure Code , 1882, 
s.' 80. .Where the return of the peon of the service 
:bf a summons upon a witness was in these terms: 
tc The remaining witness No. 1 being in Calcutta, 

• the copy of summons in his name has been hung 
upon the mat wall of the kutchery house of the 
defendant’s residence,” — Held, that the circumstance 
that the peon 'could not find the witness 
Vhen he says he knew where the witness was, 

lili ill |§ ;|illiil|fc|| Jlilll : : 


SUMMONS, SERVICE OE— contd. 

is not sufficient per se to warrant the peon in affixing 
a copy of the summons to the house of the wit- 
ness, so as to constitute good substituted service 
under s, 80, Civil Procedure Code. Kalinarain 
Roy Chaudhuri v . Bajoo 8 O. W. Iff* 807 

10. Service on 

railway company. For the purposes of sum- 
mons a railway company must be deemed to dwell 
at its principal office. Hanlon v. India Branch 
Railway Company . . .1 Hyde 197 

17. Service in 

foreign territory. — Act VIII of 1859 , ss, 60 and 
66. A summons cannot be sent by post to any 
place to which letters are not registered by a post 
office. A special bailiff cannot be sent to serve 
civil process in a foreign territory. Kasim Ajim 
Duplay v . Kasim Mohammed Barucha 

2 B. Is. R. A. C. 59 

s, c. Kassim Azim Dooplay v. Cassim Mahomed 
Baroocha .... 10 W, R. 349 

18. — Service by 

post — Return through the post of packet containing 
the summons endorsed “ refused ” — Civil Procedure 

I Code , 1882, s. 82. A Small Cause Court having 
forwarded the summons to the defendant in a 
registered packet through the post office, the packet 
was returned endorsed “refused.” The Small Cause 
Court held the service of the summons to be good 
service and passed an ex parte decree against the 
defendant. Held, that the delivery of the summons 
by the post to a person who was not shown to be 
the defendant was not good service. Jag anna th 
Brakkbhau v. Sassoon^ I. R. R. 18 Bom. 006 

19. Where a sum- 

mons was sent by the Sheriff by registered letter 
to the defendant at Colombo, Ceylon, and deli- 
vered by the postman in the presence of a witness 
who knew the defendant and his address, and who 
saw the letter delivered to the defendant who re- 
fused it, it was held a sufficient service of the 
summons. Abdul Ali v. Corun jee Japferjee 

' 1 C. W. 35T. 56 

20. — — — Affixing sum- 

mons to place of business — Civil Procedure 
Code, 1859, s. 55, Quaere / Whether the affixing of a 
summons, to the outer door of the place of business 
of a defendant was good service upon him under 
s. 55 of the Code of Civil Procedure. Chanba- 
sappa bin Sang appa v. Main aba bin Makadshet 

7 Bom. A. C. 138 

21. Service on Agent — Civil 

Procedure Code , 1877, s. 87, cl. {a) — Non-resident- 
Recognized agent. The term ** non-resident ” in s. 
37, cl {a), of the Code of Civil Procedure (Act X of 
1877), covers every absence which may reasonably 
fee supposed to have been within the contemplation 
of the Legislature in using that term : thus, where 
"a Marwadi had resided for forty years at . Pen, 
and had also a place of business there, but who had 
gone to his native country to get his sisters married, 
and had been absent upwards of four months, 
it was held that he was “non-resident” within 
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the local limits of the jurisdiction of the Pen Court 
and that a person holding a general power of 
•attorney from him was a recognized agent within 
the meaning of the section. Ramchanbra Sa- 

EHARAM V . IvESHAV DTTRGA.TI 

I. D. R. 6 Bom. IDO 

22. Service on agent 

■ — Suit to obtain relief respecting imm,oveable pro- 
perty — Civil Procedure Code ( Act XIV of 1882 ), 
ss. 16 and 77. In a suit for foreclosure or sale of 
immoveable property, it appeared that the mort- 
gagee had conveyed the mortgaged premises to 
trustees. The summons to one of the trustees 
was personally served upon his duly constituted 
agent, who was at the time of service in charge of 
the mortgaged premises. Held, that the service 
was sufficient, the suit being one to obtain “ relief 
respecting immoveable property ” within the 
meaning of s. 16 of Act XIV of 1882. Michael v. 
Ameena Bibi 

I. Ii. B. 9 Calc. 738 : 13 C. Is. B. 161 

23. — - — - Service of sum- 

mons on agent — Principal and agent — Civil Proce- 
dure Code ( Act X of 1877), ss. 76 and 87, cl. (c) — 
Carrying on business. To satisfjr the conditions 
of s. 76 of the Civil Procedure Code (Act X of 1877) 
as to service of summons on an agent there must 
be a person residing without the local jurisdiction, 
but carrying on business or work within those limits 
by a manager or agent, and sued' on account of 
of such work, that is, business either actually 
-itself carried on by the agent or manager, or form- 
ing part of the business in the sense of a connected 
course of transactions to the management of 
which he has been duly appointed. S. 76 and s. 37, 
cl. (c), are to be construed together, and are in- 
tended to carry out the scheme of relief which 
rests upon the idea that where an agent has been 
put forward substantially to take the place of his 
principal within a particular jurisdiction, he 
should take the place of such principal (at the 
option of any person who has dealt with him) in any 
legal proceedings that may arise out of the business 
or work in which the agent has been virtually 
a local principal. The manager or agent contem- 
plated’ by the Code is one who has an initiative 
and' independent discretion, albeit subject possibly 
to principles and general orders prescribed for 
his guidance. A mere servant employed to carry 
out orders or to execute a particular commission, 
or a factor or common agent who is not identified 
with the firm for which he acts, is not such an 
agent. The firm of G $ carried on business at 
Agra. It had no place of business in Bombay, 
but it employed G as its agent in Bombay, in 
certain dealings which it had with the plaintiff. 
The letters and telegrams of the firm to G were 
sent to the plaintiff’s place of buisness, or addressed 
-to G as an individual, not in the name of the firm. 
■G did not himself initiate any business or in any 
way stand between his employers’ firm and the 
plaintiff. Held, that G was not the defendants’ 
manager or agent within the meaning of the Civil 
Procedure Code, s. 76., and that in an action against 


SUMMONS, SERVICE O'F—conid. 
the defendants service of summons upon him was 
not due service. Q in particular instances drew 
hundis on the firm of G S which that firm duly 
a ^ e P^ e d and paid. Held , that he might reason- 
ably be deemed their agent or manager for this 
particular kind of business, if for no other, and 
service on him might probably suffice in the case of 
a plaintiff suing on hundi transactions as with the 
firm through him. Service unduly made under s. 76 
does not become effectual by reason of the fact 
of service being subsequently notified to the parties 
really interested as defendants. Semble : Service 
duly effected under s. 76 is effectual without 
reference to the circumstances of its being or not 
being communicated to tbe real defendants. 
Gokuldas v. Ganeshlal. I. Is. B. 4 Bom. 416 

24. Agent to whom 

ship * is consigned — Matters connected with ship . 
Service of summons on an agent to whom a ship 
is consigned is good service on the owner in respect 
of matters connected with such ship. Rajaram 
Govinbram v. Brow . . 7 Bom. O. C. 97 

25. — — — — — Civil Procedure 

Code, 1859, s. 1.7 — Recognized agent— Carrying 
on business in name of principal— Ship' s agents . 
Messrs. R S & Co., European merchants, carrying 
on business in Bombay, received a letter from the 
owner of the ship Rialto by which Messrs. R S 
<& Co. were constituted agents to obtain freight for 
the Rialto on a voyage from Bombay to Liverpool, 
the ship being placed in their hand for that pur- 
pose. Acting on this letter, Messrs R S <£• Co. 
obtained freight for the Rialto , signing the shipping 
orders in their own name as agents for the 
master of the Rialto. Messrs. R. S. <&. Co. held 
no other authority from the owner of the Rialto 
than that contained in the above letter. Held, 
that Messrs. R S & Co. did not carry on business 
for, and in the name of, the owner of the Rialto , 
and were not therefore his recognized agents within 
the meaning of s. 17, cl. 2, of the Code of Civil 
Procedure, to accept service of a summons on his 
behalf in respect of a cause of action that arose 
out of the loading of the Rialto. Whether, in 
order to constitute a recognized agent within the 
meaning of the above section, the business carried 
on by him must be continuous, and not an 
occasional or desultory business. Semble : A 
Bombay firm simply employed by the owners 
of ship visiting Bombay to procure freight for her 
for a particular voyage cannot, under ordinary 
circumstances, be regarded as carrying on business 
in the name of the owners of such ship. Eatahsi 
Pancham v. Saunders . 8 Bom. O. C. 159 

26. — - — — • — Civil Procedure 

Code, 1859 % s. 49— Agent. Persons merely looking 
after the affairs of a defendant are not agents on 
whom service of summons will be sufficient under 
s. 49, Act VIII of 1859. Ram Soohduree Dassia 
v. Shrift Sqohbttree Debia . 17 W. R. 33 

27. Service on eo-partner 

for partner. Service of a summons intended 
for one partner upon another partner of the same 

17 s 2 
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firm is not a sufficient service. Partners are not 
the recognized agents of each other 'within the 
meaning of cl. 2, s. 17, Act VIII of 1809. Luchme- 
put Dog abe v. Sibnarain Mundle . 1 Hyde 97 

28. Services on 

partner for co-partner — Agent — -Act Till of 1859, 
s. 17 , ct 2. — Service of summons on one partner 
for his co-partner is a good service. Luchmeput 
Dogare v. Sibnarain Mundle, 1 Hyde 97, dissented 
from. Ramchandra Bose v. Sneads 

7 B. lx. R. Ap. 58 

29. - — ..... — .... — Service on part- 

ner for co-partner. Service of summons on one 
partner for his co-partner is not sufficient 
service unless the service is effected at the place 
where the partnership business is carried on. Kus- 
toor Mull v. Joreeram ♦ 11 B. X», R. Ap. 26 

30. — ■ Brothers living in the same 

house. Where an ex parte decree had been given 
against three brothers, and it was shown that 
there had been only one summons, and that 
the serving officer had merely posted the summons 
on the door of one of them without attempting to 
serve it personally on him : — Held; that the notice 
had not been properly served even on the one 
brother, still less on the two others ; and that the 
defendants were entitled to have the suit restored 
on their application. Shiboo Boy v. Kashee Roy 

25 W. R. 894 

31. Summons transmitted to 

local Court for service — Issue of summons — 
Return of local Cowl when sufficient evidence of ser- 
vice — Form of return to be made by Civil Court. 
Where the service of summons has been effected 
on a defendant by affixing a copy of the sum- 
mons on the door of his dwelling-house, the 
Court must decide whether the summons has been 
duly served by such affixing or not, and if it decides 
in the negative, a new summons must be issued, 
or substituted service directed. Before the Court 
can decide in favour of the sufficiency of this mode 
of service, it must be satisfied that the defendant 
is keeping out of the way for the purpose of avoid- 
ing service. Where a summons has been trans- 
mitted by one Court to another for service by the 
latter, the transmitting Court is not bound, in 
every case, to satisfy itself that the law as to 
service has been strictly followed. The presump- 
tion in favour of the proceedings of a Court of justice 
is that everything has been duly performed, 
and if the return made by the Court serving the 
summons states that the summons has been duly 
effected, that presumption must prevail, unless the 
return discloses some patent irregularity or clear di- 
vergence from the law. As a rule, on a return from 
a competent Court that summons has. been duly 
effected it may be presumed that either personal ser- 
vice has been effected, or substituted service under 
s. 82, or under ss, 80 and 82 combined, of the Civil 
Procedure Code (Act XIV of 1882). As proof 
of due service of summons, a return from the 
Court of Small Causes at K was relied upon in 
the High Court. The return was in the following 


22nd December 1884, at 9 A.M.; and proof of the- 
same having been duly taken by ine, it is ordered 
that the summons be returned.” Held , that 
there was no sufficient service. The return it- 
self proved the insufficiency. There was no 
statement, under the hand of the Judge, that the 
summons had been duly effected, and. did 
not appear that anything had been done beyond 
fixing the summons on the defendant's door. That 
affixing was not sanctioned after inquiry by the 
local Court, as required by s. 82. All that appeared 
to have been done was the affixing prescribed 
bys. 80, which was insufficient until confirmed 
under s. 82. Beg. v. Tulcaya , I. L . B. 1 Bom. 214 
Nusur Mahomed v. Kazbai 

I. lx. R. 10 Bom, 202 

82 . — — — — : — . .. 1 ■ - - Summons trans- 

mitted to local Court for service — Question of suffi- 
ciency or otherwise of service of summons — Civil 
Procedure Code , 1882, s. 85 — Practice. When a 
summons is issued by one Court to persons resident 
outside its jurisdiction, and is sent to another 
Court for service to be effected, it is for the Court 
from which the summons originally issued to de- 
termine whether the service of summons by the 
Court to which it has been sent for service is suffi- 
cient or not. Nusur Mahomed v. Kazbai , I. L B. 10 
Bom. 202, distinguished. Roman ath Bubal 
v . Guggodonandan Sen I, I*. R. 22 Calc. 889 

33. Sufficiency of service — * 

Evidence of service — Substituted service — Evidence of 
serving peon. The evidence of the serving peon 
that he endeavoured to serve the summons on the 
defendants, and that, not being able to serve 
them personally, he affixed a copy of the sum- 
mons on the outer door of their dwelling-house 
if believed by the Judge, is perfectly legal evidence 
of the fact that these defendants were served. 
Ramcoomab Singh v. Ramsoondur Singh 

17 W. R. 862 

34. . Evidence of ser- 

vice ■ — Peons’ return of service. A Collect orate 
peon’s return of service is not admissible as legal 
evidence. Moinoollah v. Goluck Monee Chow- 
drain . . . . . 15 W. R. 270 

35. — Service on military officer— 

Army Act of 1881, ss. 114 , 151 — Civil Procedure 
Code, s. 468. In a suit against a soldier to recover 
a debt not amounting to £30, semble : The Com- 
manding Officer of the defendant is bound to cause 
the summons of the Small Cause Court to be served 
on him. Mahomed v. Aggas . 

I, E. R. 10 Mad. 319 

36. _ Military officer. 

Service of summons on a military officer was effected 
by transmitting a copy by post to the Command- 
ing Officer at Secunderabad, where the defendant 
was stationed, and it was returned with the de- 
fendant’s acknowledgment endorsed on it, and 
with a certificate that it had been duly served,. 







45. - — . Mad. Act III 

of 1869 , ss. 2, S. Where a summons to a witness, 
issued under Madras Act III of 1869, was shown 
to a person and^taken back i—Held, that the sum- 
mons had not been served, In re Kuppan 

I. L. R. 11 Mad. 137 

40 , — - — defendant resi- 
dent in another district — -Act X of 1859 , ss. 47, 56. 
In a suit for rent under Act X of 1859, service of 
summons on a defendant, whose abode in is another 
district by a peon from the Court of the Collector 
of the district in which the suit is brought, instead 
of through the Collector of the district in which 
the defendant resides, as required by s. 47 of the 
Act, is not such an irregularity as vitiates the whole 
proceedings and renders the decree, and a sale in 
execution thereof, void. Per "Jackson, J . — The 
words in s. 56 “ upon proof that the summons or 
proclamation has been duly served according to 
the provisions of this Act,” refer to the mode in 


40. Affidavit of service of 

summons — Civil Procedure Code f 1882 , s. 80 — 
—Practice, An effidavit in support of service of 
,a writ of summons under s. 80 of the Civil Proce- 
dure Code should show that proper efforts have 
been made to find out when and where the defendant 
is likely to be found. Cohen v. Nursing Pass 
Auddy . . . . I. "L. B. 19 Calc. 201 

41. . - - - - Civil Procedure 

Code ( Act XIV of 1882), ss. 79, 80— Affidavit of 

service of summons, sufficiency of. Where a defend - 
.ant cannot be found, the affidavit of service must 
show (i) that proper efforts were made to find him, 
and (ii) that the copy of the summons was affixed 
,on the door of the house in which the defendant 


SUMMONS, SERVICE OU—contd. 

but there was no affidavit of service : service was 
held to be sufficiently proved. Harrison v. 
Hope .... 11 B. B. B. Ap. 43 


Army Act , 1881, 


$. 144 — Sub -Conductor, Ordnance Department , is a 
soldier — Civil Procedure Code, s. 468 . A Sub- 
Conductor of Ordnance on the Madras Establish- 
ment of Her Majesty’s Indian Military Forces, 
holding a warrant from the Government of Madras, 
is a soldier within the meaning of s. 144 of the 
Army Act, 1881. In a suit to recover B183-7-0, 
a summons having been sent by the Court to the 
Commissary of Ordnance to be served on the defend- 
ant, his subordinate, the Commissary of Ordnance 
returned the summons unserved and referred to 
s. 144 of the Army Act, 1SS1, as his reason for such 
action. Held, that the Commissary of Ordnance 
was bound to serve the summons under s. 468 
of the Code of Civil Procedure, although the defend- 
ant might be entitled to the privilege given by 
s. 144 of the Army Act, 1881. Abraham v. Holmes 
I. L. B. 11 Mad. 475 


38 . 


Return by 


N azir — Proof of service of notice . A return by the 
Nazir to the effect that the peon swears that a 
notice has been served is insufficient in law to proof 
the service without the deposition on oath of the 
serving peon taken before a competent authority. 
Raj Kishore Dutt, v. Bydonath Shaha 

12 W. B. 365 | 


Nazir’s report . 


A Nazir’s report of service of summons or of 
issue of proclamation is not legal evidence on 
which to punish a witness failing to attend a Court 
of justice when duly summoned. In the matter of 
the petition of Nilkant Bhattacharjee 

W. B. 1864, Mis. 9 

Okhoy Chunder Dutt v . Erksine. 

3 W. B. Mis. 11 

Sreenath Thakoor v. Watson. 

4 W. B. Mis. 4 

Bam Soondur Chuckerbutty v. Ivalee Komul 
Dutt . . . . 9 *W\ B. Act X, 92 

Koondun Lall v. Nook Ali . 10 W. E. 3 

See Meah Khan v. Narain Chunder 
Chowdhry . . 13 W. B, 197 


SUMMONS, SERVICE O F—contd. 

ordinarily resided at the time of service. Whether 
or not these conditions are established to the 
satisfaction of the Court must in each case depend 
on its own particular circumstances. Rajendro 
Nath Sanyal v. Jan Meah 

I. L. R. 26 Calc. 101 
2 C. W. N. 574 


Discretion to issue second 


summons — Absence of return to first summons. 
When there is no return of service to a summons, 
the law gives a Court full discretion either to issue a 
second summons or to take or not take stronger 
measures. It is not imperative on one Court to 
take measures to expedite the service in another 
Court, hut it is the business of the party interested 
to move the Court to do what is necessary. 
Dowlut Mundur v. Omrao Singh Ban a 

14 W. R. 336 


_ Civil Procedure 


Code, 1882, ss. 99 A and 72 — Application for fresh 
summons — Limitation. An application for a, fresh 
summons to a defendant, the summons originally 
issued having been returned unserved, is within the 
period prescribed by s. 99 A of the Civil Procedure 
Code (Act XIV of *1882), if made within one year 
from the date of the Nazir’s countersignature below 
the bailiff’s endorsement of non-service, the nazir 
being the proper officer of the Court to whom under 
s. 72 of the Code the summons is delivered for service 
and who is to return it tc the Court if unserved. 
Parsotam Vithal v. Abdul Bekmanbhai 

I. B. R. 13 Bom. 500 

44. Irregular service — Ground 

for objecting to decree — Joint promissory note. 
A n irregular service of summons on two out oi 
three defendants to an action brought on a joint 
promissory note does not give the third defendant, 
who has been properly served, grounds for objecting 
to a decree which has been passed against bim 
under Act V of 1866. Ewing v. Gosai Das 
Ghuse .... 2 B. I*. R. Ap. 7 
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SUNDAY — concld. 

arrest on — 

See Arrest — Civil Arrest. 

4 Mad. Ap. 62' 

See Lord’s Day Act. 

delivery of goods on — 

See Contract— Construction- of Con- 
tracts . . I. L. R. 15 Bom. 338 

— disposal of suit on — 

See Civil Procedure Code (Act XIV of 
. 1882), s. 578 . I. Xj. R. 29 All. 582 
I. Ii. R, 30 All. 136 

presentation of plaint on — 

See Holiday. 

3 B. D. R. Ap. 72 ; 11 W. R. 53 T 

16 W. R. 231 

— time expiring on — 

See Limitation Act, 1877, s. 5. 

See Written Statement . Cor. 39 

— trial on — 

See Holiday . 8 B. R. R. Ap. 12 

W. R.1864, Cr. 2 

17 W.JEfc. 230 

See Lord’s Day Act . 6 1ST. W. 177 


SUMMONS, SERVICE OF — condd, 
agency by which it is to be served. Mackintosh 
v. Rally Doss Mullick 

11 B. B. R. 1 : 19 W, R. 234 

47. — _ — . Service on ivrong 

person — Erroneous description of defendant in 
plaint — Dismissal of suit In a suit brought by 
the plain tills against A, the summons was by 
mistake served upon B, who thereupon filed, a 
written statement denying his liability and alleging 
that he was erroneously described in the title 
to the plaint. On the day of the hearing of the 
case the plaintiff’s agent saw B for the first time 
and ascertained that he was not the real defendant 
in" the suit. Meld, that the ease having come on 
for hearing, and there being nothing to show 


iUl CliJUU. IjUUIC UCiUg UMWUAiJg w WAXV/YT 

that the plaintiff’s had been in any way deceived 
by B, the proper order to be made was for the 
dismissal of the suit. London, BomBxIY, and 
Mediterranean Bank v. Mahomed Ibrahim 
ParivAr . . . . I. Xj. R. 4 Bom. 819 

48. Ex parte decree — Civil Proce- 

dure Code, ss. 89, 100, 104. — App al — Service of 
summons on defendant residing out of British India 
— Burden of proof. Where a defendant, against 
whom an ex parte decree has been passed, appeals 
against that decree, it is sufficient in ^ the first 
instance to establish that in the Court which passed 
the ex parte decree the necessary proof of service 
of summons on the defendant was not given by 
the plaintiff. It is not incumbent on the appellant 
to show that the summons was in fact not duly 
served. Where a summons is sent by post to a 
defendant residing out of British India, it is not, 
in the absence of evidence that the person to be 
served was at the time residing at the place to 
which the summons was sent, sufficient proof 
of service to show that the summons was posted, 
but there must be some evidence of its having 
been received by the defendant, S. 100 of the 
Code of Civil Procedure is not limited in its applica- 
tion to defendant’s residing within British India. 
Pakhr-ud-din v. Ghafur-ud-din (1900) 

I. Ii. R. 23 All. 99 


Beng. Reg. Ill of 1828, s. 18.. 

S. 13, Regulation III of .1828, was intended to make 
provision for the immediate settlement of the limits 
of the Sunderbuns ; hence it fixed peremptorily a 
period after which the demarcation of those limits, 
made by the special Commissioner to that end 
appointed, should be final. No person could come 
in after that period (namely, three months from the 
date of the Commissioner’s proceeding fixing bound- 
ary) pleading infancy or other ground for re-open- 
ing the question of boundary, since the geographical' 
boundary line was necessarily to be one and the 
same for all the world. Even within the period of ' 
limitation allowed, no one could be heard to object 
to the line, unless he declared and offered proof that 
at the time of the survey he was in the occupation*, 
of a definite quantity of land cleared and under cul- 
tivation within the line. After the line had once 
become final, no party could be heard to say that 
even cultivated lands within it were part of his 
settled zamindari. Baradakant Roy v. Commis- 
sioner of the Sunderbuns 

2 R. X,. R. P. C. 33: 11 W. R. P. C. 14 


49, — — — — — — — Civil Proce- 

dure Code , ss. 80, 108 — Application to set aside 
a decree passed ex parte — Irregular service of sum- 
mons. Where a serving officer finds a defendant 
to be away temporarily from home, and knows 
where he is, it is not a good service if he thereupon 
does no more than fix the summons to the outer 
door of the house; but he must make further 
efforts to effect personal service. Sakina v. 
Gatjri Sahai (1902) . X L. R. 24 All. 302 


SUMMONS OASES. 

|| trial of— ’ ' 

See. Jurisdiction I. Xj. R. 36 Gale. 869 


SUNDERBUNS ESTATE. 

See Bengal Act VII of 1864, s. 1. 

I, X,. R. 14 Calc. 440 


SUNDAY 


, Procedure Code (Act XIV 
2), s. 578 I. Xj. R. 80 All, 136 


sifSi'; 
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SIJHDEBBTJ NS SETTLEMENT BE GTJ- | • SUPEBINTEUTDENCE OF HIGH 
LATIOH (BEHG. BEG. Ill OF 1828). COURT- contd. 


r- Lease granted by duly -consti- i 

tuted Bevenue authority. Effect of settle- j 
ment on. Per Baker jee, J.— Though certain j 
provisions of Regulation III of 1828 go to show | 
that the Sunderbuns, up to that date, ’'continued j 
the property of the State and had not been j 
permanently’' settled with any one, that was j 
intended to be said generally with regard to the | 
tract of country known as the Sunderbuns as a | 
whole, and it could not have been intended to un- j 
do the effect of any lease granted by any duly i 
constituted Revenue authority. Tam ash a Bibi v. j 
Ashtttosh Dhur . . 4C. ¥. F. 513 j 

STOTHI LAW. j 

See Mahomed an Law. 

I. L.B. 32 Calc. 982 j 

I. L. B. 31 All. 136 | 

StJPEBIHTENDEhrCE OF HIGH j 

COUBT. 

Col. 

1. Act XXIII of 1861, s. 35 . . 12276 [ 

2. Bombay Regulation II or 1827 . 12281 

3. Charter Act (24 & 25 Vigt., c. 304), 

s. 15— 

(a) Civil Cases . . . 12281 

(b) Criminal Cases . . 1230? 

4. Civil Procedure Code, 1.882, s. 622 12318 

See Bond . . 5 B. L. B. 167 

See Calcutta Municipal Consolidation 
Act (1888), s. 135. 

I. L. B. 26 Calc. 74 
W 8C.W.E 70 

See Charter Act. j 

See.CiYiL Procedure Code, 1882, s. 622. j 
See Criminal Procedure Code, s. 345. ! 

, . - I, L. B. 31 Gale. 685 | 

See Criminal Procedure Code, s, 195. ! 

" I. L.B. 27 Mad. 223 j 

See Criminal Procedure Code, s. 439. j 
; ■ , . I. L„ B. 26 All. 1; 249 ! 

See High Court, Jurisdiction of — 
Bombay — Civil ' 9 Bom. 249 

See Land Acquisition Act, 1870. 

• , . ' ' , , 15 B. L. B. 197 

See Revision — Civil Cases — Small 
Cause Court Cases. 

See Security eor Good Behaviour. 

' /' ' \ ; ' ' 6 a¥.E593 

- Charter Act (24 & 25 Viet. e. 

104), s, 15 — Criminal cases — 

See Criminal Procedure Code, s. 146. 

, ' I. L. R. 29 Gale. 382 

See Possession, Order op Criminal 
Courts as to — Likelihood op Breach 
op the Peace. I. L. B. 28 Gale. 4X6 ■ 1 


- — - Charter Act -'24 & 25 Viet, e. 

104), s. 15— Criminal eases— -covrtd. 

See Witness — Criminal Cases — Sum 
honing Witnesses. 

I. L. B. 30 Gale. 508 

Civil Procedure Code, 1882, 

s. 622— 

See Appeal — Arbitration. 

I. L. B. 29 Gale. 167 

See Attachment — Subjects op Attach- 
ment — Trust Property. 

I. L. B. 28 Gale. 574 

See Calcutta Municipal Consolidation 
Act (Ben. Act II op 1888), s. 135. 

6.C.W.N.480 

See Compromise — Construction, En- 
forcing, Effect op, and Setting 
aside, Deeds op Compromise. 

I. X». B. 30 Calc. 613 

See Decree— Alteration or Amend- 
ment of Decree. 

I. L. B, 24 Mad. 646 

See Sale in Execution op Decree — 

: Setting aside Sale— General Cases ■ 

I. L. B. 25 Bom, 631 

See Special or Second Appeal — Order 

SUBJECT OR NOT TO APPEAL. 

6 C. W. N, 614 

criminal eases — 

See Be vision — Criminal Cases. 

1. ACT XXIII OP 1861, S. 35. 

1. — : Exercise of superintendence 

— Orders of Court of first instance and Appellate 
Court. The High Court could interfere, under 
s. 35, Act XXIII of 1861, with the order of the 
Court of first instance, as well as of the Appellate 
Court where the orders of both the Courts appeared 
to be without jurisdiction. Sheo Dyal Singh v. 
Mahomed Xam.il|)|u *■■■■ ' ‘pTi . . .,'8 Agra ; Biis^': y 

2. ~ Case tried in two 

Courts without jurisdiction . Where a case properly 
cognizable by a Small Cause Court had been heard 
and determined by the Subordinate Judge, and on 
appeal by the District Judge, the High Court, in the 
exercise of its extraordinary jurisdiction, annulled 
the proceedings of the two lower Courts. Bhimrav 
Jivaji v. Bhimrav Govind < 11 Bom. 194 

3. W ~~ . - . Trial with juris- 

diction — Error in decision on facts. The High 
Court cannot, where an inferior Court has jurisdic- 
tion to try a case, and has tried it, merely because 
there is an error apparent in the decision on the 
facts alter, that decision, where the law allows no 
appeal. In the matter of the petition of Fearee 
Lall Sahoq . • . . 7 "W. B* ISO { 

4, __ — ~~ — „ — Courts of Pemnm 

officers — Courts acting without jurisdiction. The 
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SUPERINTENDENCE OP HIGH 
COURT — contd. 

1. ACT XXIII OP 1861, S, 35— contd. 

provisions of s. 35 of Act XXIII of 1861 extended 
to the Courts of Revenue officers acting without 
jurisdiction under Act X of 1859. Hurpershad v. 
Laltj, 

3 N. W. 00 : Agra F. R. Ed. 1874, 248 

5. Act X of 1859 

s. 108 — & ale by Deputy Collector — Appeal. A 
Deputy Collector sold an under-tenure in execution 
of a decree for rent. An appeal was made to the 
Collector on the ground that the tenure could not 
be sold unless execution had been previously issued 
against the moveable property of the judgment- 
debtor. The Collector affirmed the decision of the 
Deputy Collector, but on review set aside his for- 
mer order, on the ground that he had no jurisdic- 
tion, the sale having taken place under the provi- 
sions of Act X of 1859. An application was made 
to the High Court under s. 35 of Act XXIII of 1861 
to set aside the order of the Collector, on the ground 
that the Collector had no power to review his own 
judgment, and consequently his first order stood, 
which the High Court ought to set aside, and pass 
such order as it might think right, and reverse the 
order of the Deputy Collector. The question was 
referred to a Pull Bench whether s. 35 applied to 
the order of the Collector. The Pull Bench refused 
to consider the question referred, on the ground 
that it was the intention of Act X of 1859 that the 
sale by the Deputy Collector should be final. In 
the, matter of the petition of Docowri Kazi 

B. D. R. Sup. Vol. 517 
8 W. R. Act X, 53 

0. Order illegally 

made — Appeal entertained without jurisdiction. 
In execution of a decree, the District Munsif made 
an order which he was not legally authorised to 
make at the instance of the purchaser of the pro- 
perty sold in execution. No appeal could be made 
against the order, but the Civil Judge entertained 
an appeal and reversed the order of the District 
Munsif. The High Court set aside the order of the 
Civil Judge under s. 35, Act XXIII of 1861, but, 
by virtue of the powers given by the section, the 
order of the District Munsif was also annulled. 
Subraya Gourdes v. Venkatagiri Atyar 

6 Mad. 22 

7. . Court exceeding 

its jurisdiction — Appeal heard without jurisdiction. 
The true construction of s. 35 of Act XXIII of 
1861 was, that the High Court might call for the 
record in any case in which a subordinate Court 
exercised a jurisdiction when it had none, or exceed- 
ed it when it had jurisdiction. The words in s. 35, 
“ the Sudder Court may set aside the decision 
passed on appeal in such case by the subordinate 
Court, or may pass such other order in the case as 
to such Sudder Court may seem right,” meant that, 
where a Court exceeds its jurisdiction, the High 
Court .may set aside that part of the order which 
'fs in excess of jurisdiction, and, that, whore the deci- 
sion of the subordinate Court is made on appeal in 


SUPERINTENDENCE OF HIGH 
C OU RT — contd. 

1. ACT XXIII OP 1861, S. 35— contd. 

a case in which it has no appellate jurisdiction, the 
proper order is to set aside the decision altogether. 
If an appeal be heard by a subordinate Court which 
has no jurisdiction to hear it, when it ought to be 
heard by another subordinate Court which has 
jurisdiction to hear it, the Court may set aside the 
decision of the Court which had no jurisdiction, 
and may, if it think right, refer the case to the 
Court which had jurisdiction, even if it be too late 
to prefer a fresh appeal to that Court. The Judge 
having entertained an appeal where none lay, is 
no ground for interfering with a decision which 
the legislature intended to be final. Jackson, J., 
differed. In the matter of the petition of Sub j an 
OSTAGTTR 

B. E. R. Sup. Vol. 531 :6¥,R. Mis. 77 

8. — Power to call for 

record — Discretion of Court. Under s. 35 of Act 
XXIII of 1861, there was a discretion in the 
Court to call for the record or not ; and in eases 
where the application was made a considerable time 
after the decree, the Court refused to call for it 
Boodhee v. Allee Hyder 

1 N. W. Ed. 1873, 271 

9 # — — ______ Appeal from order 

refusing to rectify a decree. The general powers of 
the High Court do not enable it to hear an appeal 
from an order of a Zillah Judge refusing to rectify 
a decree. Mahomed Busheeroollah Chowdhry 
v. Ramkant Chowdhry . . 9 W. R. 394 

10. — — Application to 

transfer appeal—^Laches. An application to the 
High Court, under s. 35 of Act XXIII of 1861, 
to order a subordinate Court to receive an appeal, 
which in ordinary course ought to have been re- 
ceived within fifteen days of the original decision 
(in this case to transfer an appeal from a Court 
which had dealt with it without jurisdiction) ought 
to be made either immediately upon the quashing 
of the order of the subordinate Appellate Court, or 
promptly and without any avoidable delay. In 
the matter of Russick Lall Chatterjee 

15 W. R, 518 

11. Appeal preferred 

in Court having no jurisdiction — Extension of time 
for appealing. When an appeal had been preferred 
by the plaintiff to the Judge which ought to have 
been preferred to the Collector, the Court made an 
order giving the plaintiff thirty days within which 
to prefer his appeal to the Collector instead. Adhi- 
rani Narain Kttmabt Rajrani oe Burdwan V. 
PURIKHIT RaWTEA 

7 B. It. R. Ap. 15 : 15 W. R. 426 

12. ~ Decision by Col- 

lector as to genuineness of deed. W 7 here a Collector 
decided upon the genuineness of a deed of sale, he 
was held to have exceeded his authority, and his 
order could be set aside by the High Court under 
s. 35, Act XXIII of 1861. Toyluckonath Sirdar 
v. Baluckram Doss , W. R. 1884, Act X, 28 
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-SUFERIH TENTDENT CE OF HIGH 

C OURT — contd. 

1. ACT XXIII OF 1861, S. 35 —contd. 

18. Illegal order of 

Deputy Collector. Where a Deputy Collector, who 
had decreed a suit for ejectment on proof of arrears 
■due, held afterwards in execution that as the arrear 
had been paid up within fifteen days the tenant 
could not be ejected in accordance with s. 78, Act 

IX of 1859, his order in execution was declared to 

be ultra vires and illegal, and was set aside by the 
High Court under its general powers of revision. 
Been Dyal Puramanick v. Ramcoomar 
Ghowdhry ... 10 W. R. 345 

14. : . Order of Collec- 

tor ejecting gantidar. Where a gantidar on the suit 
of the patnidar was ejected from his holding, not- 
withstanding a right of occupancy independent of 
his ganti, an appeal lay to the Collector, whose 
order could only be questioned by a civil suit, and 
not under s. 35, Act XXIII of 1861. Rughoonath 
Mitter v. Woomanath Chowdhry 

W. K. 1804, Act X, 47 

15. — Extraordinary 

jurisdiction of High Court — Dower to deal with 
order staying execution. Where a Subordinate 
Judge, in consequence of a fresh suit by the plaintiff, 
stayed the execution of a decree which was passed in 
the defendants’ favour for costs, the High Court, 
in exercise of its extraordinary jurisdiction, reversed 
the stay order. Gambhirmal v. Chejmal Jodh- 
tvial ..... 11 Bom. 151 

16. — - Refusal to set 

•aside Collector's order made without jurisdiction , 
where it reversed an illegal order. A rule having 
been issued calling on a judgment-debtor to show 
cause why an order of the Collector in appeal, 
reversing an order made by a Deputy Collector in 
execution, should i.ot be set aside, the rule w r as dis- 
charged with costs, inasmuch as, although the Col- 
lector had no jurisdiction to make the order which 
he made, the Deputy Collector’s order was wrong, 
being a violation of the provisions of s. 92 of Act 

X of 1859, and could not be upheld. Tarachund 
Mundtjl v . Bhyrxjb Chunder Chuckerbutty 

15 W. R. 551 

17. — Right of appeal 

— Sale for arrears of rent , irregularity in. A Civil 
Court had no power, under s. 35 of Act XXIII 
of 1861, to reverse a sale for arrears of rent under 
Act X of 1859 on account of irregularity or damage, 
without the aggrieved party having first appealed 
to the Commissioner of Revenue. Act XXIII of 
1863 gave no power to the High Court to consider 
the legality or otherwise of the Collector’s order 
without such appeal. Sudder Golab Singh v. 
Ram Buddul, Singh 

1 Ind. Jur. H. S. 1 : 4 W. R. Act X, 28 

18. * Setting aside sale 

in execution — Courts exceeding jurisdiction. If the 
Judge exceeded his jurisdiction in hearing the 
appeal from the order of the Sudder Ameen setting 
aside a sale in execution on the ground of the non- 


SUFERIHTEHDEHCE OF HIGH 

COURT — contd. 

1. ACT XXIII OF 1861, 8. 35— contd. 

payment of the purchase-money within the proper 
time '.—Held, that it was competent for the High 
Court, exercising its power under s. 35, Act XXIII 
of 1861, to set aside the order of the Sudder Ameen. 
Amanee Begum v. Koorban Ali 3 Agra 204 

Mahesh Pandey v. Baldut Pandey 

3 Agra Rev. 10 

19. Act XXIII of 

1861 , s . 35 — Order made without jurisdiction — 
Interference with order of lower Courts. Petitioner 
bought at a Court-sale certain property which had 
been attached in 0. S. No. 30 of 1860 on the file of 
the District Munsif s Court. Before, however, the 
sale certificate was issued to him, the plaintiff in 
0. S. No. 79 of 1866 presented a petition praying 
for a re-sale of the property, on the ground that it 
had been sold at an undervalue. On this petition 
the Munsif cancelled the former sale and ordered 
a re-sale. Before this re-sale took place, the pro- 
perty was sold in execution of the decree in suit 
No. 3 of 1*866 on the file of the Civil Court, and 
purchased by the plaintiff in that suit. Thereupon 
petitioner applied to the Munsif to re-sell the 
property in satisfaction of liis claim. The Munsif 
refused to do so, and the Civil Judge, upon appeal, 
confirmed the Munsif ’s order. Held, on special 
appeal, that the Munsif’s first order, annulling the 
sale, was a nullity, and the subsequent attachment 
and sale under the decree in 0. S. No. 3 of 1866 was 
inoperative against the property ; that consequently 
the appellant was entitled to have these proceedings 
set aside and the validity of his sale upheld, if the 
respondent’s objection that the orders were not open 
to question in the High Court should not prevail. 
Upon the latter point: — Held, that no right of appeal 
existed, but that therefore the Civil Court had no 
jurisdiction to entertain the appeal to the Court, 
and, giving effect to the petition of special appeal 
as a petition under s. 35 of Act XXIII. of 1861, that 
the orders of the lower Courts should be annulled 
and the petitioner declared entitled to an order 
and certificate perfecting his title. Annamalai 
Chetti v. Muthulinga Pillai . 6 Mad. 360 

20. Order remanding 

suit — Application to set aside order from which 
appeal could have been brought. Where a Judge on 
regular appeal by a defendant had remanded a 
ease for re-trial to the Court- of first instance:— Held, 
on a miscellaneous petition to the High Court, that, 
as it was competent to the petitioner to have pre- 
sented an appeal from the order of the Judge re- 
manding the suit, the High Court had no power 
under s. 35, Act XXIII of 1861, to entertain a 
miscellaneous application to set aside the Judge’s 
order. Tukee Ali v. Saadut Ali . 5 N. W. 14 

21. . Power of Judge 

to interfere with order sanctioning complaint in offence 
against public justice. The District Judge having 
reversed on appeal the order of the Subordinate 
Judge sanctioning the prosecution of the defendant 
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SUPERINTENDENCE OP 
COURT — contd. 


HIG-H SUPERINTENDENCE OP 
COURT — contd. 


HIGH 


1. ACT XXIII OE 1861, S. 3 5—concld. 

in a suit in Ills Court for an alleged false statement, 
the High Court set aside the Judge’s order under 
the provisions of s. 35 of Act XXIII of 1861. In 
the matter of the petition of Bulwunt Rai 

6 N. WV 124 

22. Power of High 

Court . Under this section, the High Court should 
not only reverse the illegal order, but pass the order 
that should have been made. Adurmonee Dossee 
v . Kaminee Sondureb Debia 

3 W. R. Act. X, 145 

Raj Chunder Roy Chowdhry v. Greesh 
Chunder Roy . . . 5 W. R. Mis. 45 

2. BOMBAY REGULATION II OE 1827. 

- Plaint, presentation 

of — Return of plaint for presentation to 
proper Court — Jurisdiction of Subordinate 
Judge — High Court, power of, to interfere under 
Bom . Reg. II of 2827, s. 5, cl. 2. A 

second class Subordinate Judge returned a plaint 
for presentation in the proper Court on the 
ground that the subject-matter exceeded his 
pecuniary jurisdiction. The first class Subor- 
dinate Judge, to whom the plaint was then 
presented, also returned it for presentation in 
the proper Court on the ground that the sub- 
ject-matter was below his pecuniary jurisdiction. 
The plaintiff thereupon presented the plaint to the 
successor of the second class Subordinate Judge 
who had originally returned the plaint. That 
Judge held that he had no 'jurisdiction to review 
the order passed by his predecessor. The plaintiff 
appealed, and the Judge rejected the appeal, hold- 
ing that no appeal lay against an order refusing 
to grant a review. The plaintiff applied to the 
High Court under its extraordinary jurisdiction. 
Held, that the case was one in which the High Court 
ought to interfere under cl. 2, s. 5 of Bombay 
Regulation II of 1827. The order of the second 
class Subordinate Judge was set aside with a 
direction that he should admit the plaint as of the 
date of its original presentation. Girdharlal 
HaRGO VANDAS V, LaLLTT JaCJXVAX ' 

I. L. R. 20 Bom. 50 

3 . CHARTER ACT (24 & 25 VICT., C. 104), S. 15. 
{a) Civil Cases. 

1. _ Functions of High. 

Court under s. 15 of the Charter Aot—Nature 
of superintendence. Held (per Stuart, C.J.), that 
under s. 15 of 24 & 25 Viet., c. 104, the power 
of superintendence to bo exercised by the High 
■Court is not merely administrative or ministerial, 

but also judicial Bjj.ee Kooer v. Damodur Bass 

5 N. W. 55 

2. — — * Object of superin- 

tendence,, It was not the intention of s. 15 of the 
Charter Act to confer any rights upon litigant 
praties, its whole object being to give the High 


! 3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15- 
— contd . 

(a) Civil Cases — contd. 

Court some control over the Courts subject to its 
appellate jurisdiction. Dossee v. Srinibash Dey 

12 W. R. 74. 

3. — — Beng. Act VIII 

of 1869, s. 102. The Court held that in a suit for ■ 
rent, even if no appeal lay under s. 102, Bengal Act 
VIII of 1869, the Court on special appeal could 
interfere under s. 15 of Act 24 & 25 Viet., c. 104, 
On appeal under the Letters Patent : — Held, that 
the power conferred by that section ought not to • 
be exercised in such a way as to do indirectly that 
which the law forbids to be done directly. Karim 
Sheikh v. Mukhoda Soondery Dassee 

15 B. L. B. Ill : 23 W. R. 268 

Reserving decision in Mokhoda Soonduree 
Dassee v. Kureem Shaikh . 28 W. R. 11. 

4. Existence of re- 

medy by suit. Where the applicant has a remedy 
by regular suit, the Court is reluctant to interfere. 
Madhub Chunder Giree v. Sham Chand Giree. 
In the matter of‘ the petition of Madhub 
Chunder Giree . I. L. R. 3 Caie. 243 

Mahasankar Harisankar v. Valirhai Umanji 
6 Bom. A. O. 174 

Bishno Chunder Bhuttacharjee v. Shoshee 
Mohun Pal Chowdhry 22 W. R. 277 

Hureehur Mookerjee v. Nobin Chunder Doss 

20 W. R. 202 - 

5 . — Existence of re- ■ 

?nedy by suit. The High Court cannot interfere 
under s. 15 of the High Court Act where the lower 
Court has not acted without jurisdiction, or where 
there is a remedy by a regular suit. Khorshed 
Ali v. Chowdhry Wahid Ali . 15 W. R. 170 • 

Doorga Soonduree Debia v. Kashee Kant 
Chuckerbutty ... 14 W, R. 212 - 

6. — — — Existence of' 

other remedy. Where a petitioner had his remedy 
under s. 269, Act VIII of 1859, and the Munsif 
had, whether right or wrong, acted within his juris- 
diction, the Court held it had no power to interfere - 
under s. 15 of the Charter Act. Hur Kishore. 
Audhicary v. Sudoy Chunder Nundee 

17 W. R. 80 

7. — * Existence, of re- 

medy by regular suit. S was adjudicated an insol- 
vent in the Insolvent Court, Calcutta: R there- 
upon deposited in the Court at Shahabad. a sum 
for which S had obtained a decree against him- 
This decree had been attached by T under a decree 
obtained by him against S, and they applied to 
the Shahabad Court for satisfaction of their decree 
out of the money deposited by R. The Official 
Assignee opposed the application, which was 
granted. The Official Assignee petitio led the High 
Court to interfere under s- 15, 24 & 25 Viet,, 0 . 104, 
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10. — — — — * — ■ — Order of Judge 

under s . 269, Civil Procedure Code , 1859 — Resist - 
ance to delivery of possession in execution of decree. 
The Court declined to interfere under s. 15 of 
the Charter Act in order to set aside an order law- 
fully made by a Judge under s. 269, Act VIII of 
1859, upon a complaint made to him of resistance 
or obstruction to the delivery of possession under 
s. 264, and stated that it would not have interfered 
even if the order had been made without jurisdiction 
after the delay that had taken place, the petitioner’s 
remedy being a regular suit to establish their 
right. Zuhqorun Begum v. Mahomed Wajed 

. 18 W. B. 87 

, 11. — ; Laches — Exist- 
ence of another remedy. Petitioner, a deeree-hcdder, 
allowed another decree-holder to obtain a decree 
upon a regular suit declaring him entitled to follow 
the properties in dispute in execution of his decree, 
and did nothing even after that decree was obtained 
until another decree-holder applied for the attach- 
ment and sale of the properties in execution of his 
decree, and the lower Court having all the parties 
arrayed before it, and having passed an order re- 
jecting the petitioner’s application, petitioner, after 
more than ninety days (the period limited for an 
appeal) had elapsed, invoked the aid of the High 
Court under s. 15 of the Charter Act, but the Court 
declined to exercise that jurisdiction, leaving the 
petitioner to his remedy in a regular suit . Ealee 
Kishore Sen v. Wise . . . 17 W. B. 477 


Nath Hooker jee . . 25 W. B. 344 

14 . — Exercise of jurisdiction— 

Giving appeal inhere none lies. The High Court 
cannot admit an appeal which Act VIII of 1859 
ands. 11, Act XXIII of 1861, do not allow. & 15 of 
the Charter Act held not to apply to the question. - 
Gobindnath Sandyal v. Bam Coomar Chose 

9W.B.115' 

15. Giving appeal 

where none lies— Order doing injustice . The High 
Court should not, in the exercise of its extraordinary 
powers, give an appeal in a case where the lay 
provides none. Nor should the Court in the exercise 
of those powers interfere when such interference, 


SUPER nSTTENTDENTCE OP HIGH: 
COUBT — contd: 

3. CHAPTER ACT (24 & 25 YICT., C. 104), S. 15* 
— contd. 


{a) Civil Cases— contd. 

12. — — Order rejecting ' 

claim of attorney to lien on document for his costs — 
Existence of other remedies. A firm of solicitors, 
having been summoned to produce certain docu- 
ments before the Court, objected to do so claiming 
a lien upon them for costs due to them from the 
party at whose instance the documents were called 
and ' their objection having been overruled, they 
moved the High Court under s. 15 of the Charter 
Act. Held, that the High Court is not compelled 
to use the power of superintendence created by the 
Charter Act unless, in the interests of justice, it 
finds it necessary to do so, and that in the present 
case there is no danger of any such failure of justice 
as would render it necessary for the High Court to 
interfere, specially having regard to the fact that 
the loss of this particular remedy, assuming the 
attorney to he entitled to it, does not involve the 
loss of his costs, as he still has all the other remedies 
for the recovery of his claim. Seville : The power 
of superintendence under s. 15 would be exercised 
by the High Court to correct judicial errors where, , 
in the interest of justice, it is necessary to do so. 
Swinhoe & Chunder v. Hera Lal Sir'kar 

2C W. H. 727' 


Effect as to merits 


of case of rejection of claim to exercise of extra- 
ordinary jurisdiction. The extraordinary powers 
conferred on High Court by s. 15 are only exercised 
when firstly, there has been a capital error in the 
judgment of the lower Court ; or secondly, the 
plaintiff has entitled himself to special interference. 
The rejection of an application under s. 15 does not 
necessarily amount to a decision on the merits. 
Where a suit for rent was thrown out by a Munsif 
and subsequently thrown out by a Small Cause 
Court and in either case the High Court refused to 
interfere under s. 15, but a different Munsif inter- 
preted the second order of the High Court as a 
variation of the first and entertained the suit:— 
Held, that, though the action of the High Court did 
not affect the merits, yet, as plaintiff had a sub- 
stantial claim, the second Munsif did right in re- 
ceiving it. Shoovankurry Dabee v. Dwarka 


SUPEBIHTENDEHCE OF HIGH 
COUBT — contd . 


3. CHARTER ACT (24 & 25 VIOT., C. 104), S. 15 
— contd . 


{a) Civil Cases — contd . 

but the Court refused to interfere, on the ground 
that there was a remedy by suit for injunction and 
application for a preliminary order under s. 92, 
Act VIII of 1859. In re Miller 

4 B. lx. B. A. C. 72 note : 12 W. B. 103 

8. Delay in making 

application . The Court refused to extend assistance 
by the exercise of its extraordinary powers under 
the High Court Act, s. 15, to parties who were 
chargeable with great and unexplained delay. 
Radha Mohun Roy v. Raj Chunder Shah 

22 W. B. 522 


Bhuggobutty Kowar v. Money. 

2 C. X,. B. 545 


9. Laches of appel- 

lant — Power of High Court. Where the Court 
below adopted a different procedure, and, after 
partitioning the property, put up for sale the divi- 
ded share of the execution -debtor, the High Court 
in the exercise of its extraordinary jurisdiction 
refused to interfere, in consequence of the laches 
of the applicant in neglecting to avail himself of an 
opportunity which the lower Appellate Court had 
given him, of showing that the partition which had 
been made was injurious to him. Mathuradas 
Govardhandas v. Fatma Ulka Begam 

5 Bom. A. C. 63 
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STJPEROTTENDEHCE OP HIGH 

COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

{a) Civil Cases — contd. 

21 . — Award under the 

Nawdb Nazim's Debts Act, 1873, on matter already 
decided by decree. Where certain judgment-cre- 
ditors submitted a decree of Court to the Commis- 
sioners appointed under the Nawab Nazim’s Debts 
Act, 1873, as if it were a new and unascertained 
claim and the Commissioners expressed their opinion 
on the matter involved in it (although it has been 
already determined), the High Court held it had no 
authority to inquire into their award. Omrao 
Begums. Commissioners under Act XVII op 1873 

24 W. R. 394 

22. Power over Col- 

lectors. Under s. 15 of the High Courts Act, the 
High Court had a power of superintendence over 
Collector’s Courts, and could interfere to restrain 
a Collector from exercising a jurisdiction which 
properly belongs to a Zillah Judge. Bhyrub 
Chunder Chunder v. Shama Soonderee Debia 

6 W. R. Act X, 68 

( Contra ) Huro Mohttn Mookerjee v. Kedar- 
nath Doss . . .5 W. R. Act X, 25 

23. — — — Setting aside- 

decree made ultra vires. Where a decree is ultra 
vires, the debtor’s remedy is either by an application 
for review or by an application to the High Court to 
exercise its powers under the Charter Act, s. 15. 
Doorga Doss Sandyal v. Panchoo Ram Mundul 

23 W. R. 271 

24. Refusal of appli 

cation under Act VIII of 1859, s. 119 — Ex parte 
decree. Judgment was passed ex parte against a 
defendant who had not appeared. The defendant 
failed to show cause for setting aside the judgment 
under s. 119 of Act VIII of 1859. He then applied 
to the High Court under s. 15 of 24 & 15 Viet., 
c. 104, to set aside a portion of the decree as 
having been passed without jurisdiction. The Court 
refused to intefere. In the matter of the petition 
of Leslie . 10 R. X,. R. 68 : 18 W. R. 474 

25. •- — — - • Discretion of 

Municipality — Rates for cleaning tank. Case in 
which the Munsif held that the Municipality had 
expended more money than was necessary in clean- 
ing the petitioner’s tank, and the Judge on appeal 
set aside Munsif ’s decision and gave the Municipal- 
ity a decree, on the ground that under the law the 
matter was purely within the discretion of the 
Municipality. Held, that, even though the . rates 
charged by the Municipality where higher than those 
which could be obtained by other persons, that was 
no ground for the interference of the High Court. 
In the matter of Jogesh Chunder Dutt 

16 W. R. 285 

26. • — — Exercise of dis- 

cretion under Act XX of 1863, ss. 4 and 5-— : Refusal 
of jurisdiction. Where an application by a peti- 


would have the effect of working an injustice. 
Narayanbhai Lalbhai v . Gangakrishna Bal- 
KRISHNA . 4 Bom. A. C. 87 

16. Party bringing 

-appeal without right of appeal. Per Birch, J . — 
A party who has preferred an appeal to the High 
Court when the law gave him no right of appeal is 
not entitled upon the hearing to ask the Court to 
treat it as an application for the exercise of its ex- 
traordinary jurisdiction under s. 15 of 24 & 25 
Viet., c. 104. In the matter of the petition of 
Boorja Kant Acharj Chowdhry 

I. B, R. 1 Calc. 383 

17, — Admission of 

appeal after time — Appeal — Delay in filing — Act X 
•of 1859, s. 25. The High Court, under its general 
power of superintendence, set aside an order of a 
lower Appelle te Court admitting an appeal filed 
beyond time, on the ground that the lower Appellate 
•Court had no jurisdiction to entertain an appeal 
passed by the Collector under s. 25, Act X of 1859. 
Amra Nashya v. Gagan Shutar 

2 B. B. R, Ap. 35 

s.c. Omra Nushyo v. Gugun Shooter 

11 W. R. 130 

13. Appeal withdrawn 

without authority — Application to set aside order 
refusing to restore appeal. An appeal which had 
been preferred to the Judge was withdrawn the next 
day through another pleader. Shortly after an ap- 
plication was made to have the appeal restored, on 
the ground that the second pleader had no author- 
ity to withdraw the appeal. The Judge refused the 
.application. Held, that no appeal lay from that 
order and the High Court refused to interfere under 
s. 15, 24 & 20 Viet., c. 104, as under the cir- 
cumstances they thought the Judge should not be 
directed to take further action in the matter. 
Mudhoomutty Debia v. Dhunput Singh 

13 W. R. 167 

19, Order releasing 

property from attachment. An order of competent 
•Court releasing property from attachment after in- 
vestigation of a claim put forward ought not to be 
interfered with on any ground of mere irregularity 
unless a failure of justice has oceured. Bishno 
■Chunder Bhuttaoharjee v. Shoshee Mohun Pal 
Chowdhry . . . . 22 W. R. 277 

20. - — Illegal arrest in 

« Court of Magistrate — The High Court declined to 
exercise the extraordinary powers described in s. 15 
•of the High Courts Act, where a Magistrate did not 
interfere with the arrest in his Court, under a civil 
process, of a person who had been accused before the 
Magistrate, but was acquitted at the time of his 
.arrest. In the matter of the petition of Guzeree 

. . . is w. u. 393 
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SUPERIHTEHDEHCE OF HIGH 

COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

{a) Civil Cases — contd . 

tioner under Act XX of 1863, s. 5, to be appointed 
manager of a religious endowment, was rejected 
by the Judge after hearing both sides, on the ground 
that there had been no transfer of the property by 
the Local Government under s. 4, the Court refused 
to interfere under s. 1 5 of the Charter Act, holding 
that the Judge had not declined to accept juris- 
diction in the case, and that he was right in refusing 
to exercise the jurisdiction vested in him by s. 5. 
Ashrub Hossein v. Hazara Begum 

18 W. R. 390 

27. — Order rejecting 

document under s. 129 , Civil Procedure Code , 1859. 
The High Court refused to interfere under s. 15 of 
the Charter Act to set aside an order rejecting a 
document made by a Court under Act VIII of 
1859, s. 129, an appeal from such order being bar- 
red by s. 363. In the matter of Ekskine 

18 W. B. 511 

28. — Error of law. — Queer e : 

Is a conflict between a Judge’s order and a 
direction of law ground for the High Court to 
exercise its powers of interference ? Dossee v. 
Sreenibash Dev . . 12 W. R. 74 

29. — — - Error of law — 

Case where no appeal lies to High Court. Mere 
errors of law committed by a lower Appellate Court 
in cases in which the High Court has no appellate 
jurisdiction do not give the latter Court power to 
interfere under s. 15 of the Charter Act, its inter- 
ference being restricted to cases in which the lower 
Court exercises a jurisdiction which it has not, or 
refuse to exercise a jurisdiction which it has. 
Kalee Hue Dass v . Roodressur Chuckerbutty 

15 W. R. 90 

Issue Chunder Poddar v. Shoshee Dhur Sen 

18 W. R. 289 

30. Court acting 

without jurisdiction — Error in law. The inter- 
ference of the High Court under s. 15, 24 & 25 
Viet., c. 104, should be confined to cases in which 
the lower Court has acted without jurisdiction, or 
has improperly declined jurisdiction, and should 
not be extended to cases in which the Court, though 
competent in respect of the subject-matter, has 
misconceived the law in deciding a case. In re 
Kasinath Roy Chowdhby 

7 B. Xj. R. 146 note 

s. c. Kasheenath Roy Chowdhby v. Shari- 
TREE SOONDUREE DOSSEE , 11 W. R. 402 

31. — — » Error in law — - 

Injustice , Prevention of. Where there has been 
a manifest error of law, and to prevent manifest 
injustice, the High Court in the exercise of its ex- 
traordinary jurisdiction will remand a case to the 
lower Court, though the value of the claim may be 


SUPERINTENDENCE OF HIGTT 
C CURT — contd. 

3. CHARTER ACT (24 & 25 VIC T., C. 104), S. 15 
— contd. 

[a) Civil Cases — contd. 

under R50Q and the case may he one in which a 
special appeal is not allowed. Ramabai v. Trim- 
bak Ganesh Desai . . 9 Bom. 283 

32. — Erroneous order 

in law made in consequence of false statement of 
party. The High Court will interfere, under s. 15 
of the Charter Act with an order made by a lower 
Court which is merely contrary to law, when that 
order has been passed in consequence of a wilfully 
false statement made by the opposite party. 
Rogho Nundun Lall v. Mohesh Lall 

3 G. E. R. 137 

33. — - — Wrong decision- 

where no special appeal lay. Where the lower 
Court’s decision was fundamentally wrong in law', 
and the liability of the defendants in the essential 
matter of the suit had not been properly tried, the 
High Court, although not warranted in interfering 
in special appeal (by reason of the suit being a- 
money claim under R500), was justified in inter- 
fering under its general powers of .supervision. 
Shamdanee v. Bhojoo Ram . 22 W. R. 44 

34. * Refusal of order 

of confirmation of sale — Error of law. A certified 
purchaser of property sold in execution of a decree 
applied to the Judge for an order of confirmation of 
sale, and was refused. Held, that the High Court 
had no power to interfere with the Judge’s decision, 
even though erroneous on a point of law, upon a 
matter entirely within his jurisdiction, and from 
which there was no appeal. In the matter of the 
* petition of Burg a Ciiaran Sirkar 

2 B. X,. R. A. C. 105 

s. c. Boorga Churn Sircar v. Boorga Churn 
Ghossal 11 W. R. 28 

35 . Error of law . 

The High Court will not, under s. 15 of 24 & 25 
Viet., c. 104, interfere with judgments, decrees, 
or orders of lower Court on the bare ground that 

1 they are erroneous at law, or are based upon a 
wrong conclusion of facts ; there must be some 
special ground justifying the High Court to exercise 
such powers. Madhub Chunder Giree v. Sham 
Chand Giree. In the matter of the petition of 
Sham Chand Giree . I. X»„ R< 3 Calc. 243 

33 . — • Error of law— 

Revision of judicial proceedings — Jurisdiction. 

The High Court is not competent, in the exercise 
of the powers of superintendence over the Courts 
subordinate to it conferred on it by s» 15 of 24 ; & 
25 Viet., e. 104, to interfere with the order of a 
Court subordinate to it, on the ground that such 
order has proceeded on an error of law or an error 
of fact. Where, therefore, on appeal by the judg- 
ment-debtor against an order confirming a sale of 
immoveable property in the execution of a decree, 
i the lower Court set aside the sale on a ground not* 
‘ provided by law, and the auction- purchasers applied 


( 12289 ) 


DIGEST OF CASES. 


( 12290 ) 


'll ' 


i? 


tSUPEBIHTEHDEHCE 
COURT — contd. 


OF HIGH 


:3. CHARTER 'ACT (24 & 25 V2CT., C. 104), S. 15 
— contd. 


(«) Civil Cases — contd. 

under the abovementioned section to the High Court 
to cancel the lower Court’s order, the High Court 
refused to interfere. Tej Ram v. Harsukh 

I. Ii. R. 1 All. 101 


— — Revision 


of 


.judicial proceeding — Jurisdiction of High Court 
— Civil Procedure Code , s. 622 . Held by Edge, 
C.J., and Oldfield and Brodhurst, JJ., that 
under s. 15 of 24 & 25 Viet., c. 104, it is compe- 
tent to the High Court, in the exercise of its power 
of superintendence, to direct a subordinate Court 
to do its duty or to abstain from taking action in 
.matters of which it has no cognizance ; but the 
High Court is not competent, in the exercise of 
"this authority, to interfere with and set right the 
orders of a subordinate Court on the ground that 
the order of the subordinate Court has proceeded on 
. an error of law or an error of fact. The High 
Court’s power to direct a Subordinate Judge to do 
his duty is not limited to cases in which such Judge 
declines to hear or determine a suit or application 
within his jurisdiction. Held, by Straight and 
Tyrrell, JJ., that the word <c superintendence ” 
used in s. 15 of the Charter Act contemplated and 
now includes powers of a judicial or quasi- judicial 
character, apart from those conferred on the Court 
by s. 622 of the Civil Procedure Code ; but that the 
'last- mentioned provision may properly be accepted 
as indicating the extent to which the Court should 
. ordinarily interfere with the findings of such subor- 
..dinate tribunals as are invested with exclusive 
jurisdiction to try and determine all questions 
. of law and fact arising in suits within their ex- 
clusive cognizance, and in which their decisions 
are declared by law to be final. Tej Ram v. 
Harsukh, I. L. R., 1 All. 101 ; Girdhari Singh v. 
Hardeo Narain Singh , L. R. 3 I. A. 230 ; and In 
■the matter of the petition of Mathra Parshad, I. L. R. 
1 All. 296 , referred to. The judgment of Pethe- 
Ram, C.J., in Rada, mi Kuar v. Dina Rai , 1. L. R. 
8 All. ill , explained. Muhammad Sulemax 
Khax v. Fatima . . I. L. B. 9 All. 104 


38. 


Civil Procedure 


- Code , IS 82, s. 622 — Failure of duty by a Sub- 
ordinate Court. Where a subordinate Court had 
; signally failed to do its duty , and there had been no 
patent neglect on the part of the petitioner : — Held, 
• on an application for revision, that it is competent 
for the High Court under the general powers of 

■ supervision vested in it by s. 15 of 24 & 25 Viet., 
c. 104, to direct the subordinate Court to do its 
.duty, and complete the case according to law. 

Mulmmmad Suleman Khan v. Fatima , I. L. R. 9 All. 
. 104 , referred to. Abdullah v. Salaru 

I. R. 18 All. 4 

■ : a'fl : 


39. - — — -' Error of law 

. — Rejection of claim to attached property without 
decision on necessary questions « Where it was 


SUFEBIHTEHDEHCE 
COURT — contd. 


OF 


HIGH 


3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 


(a) Civil Cases — contd. 

found that the Court below was wrong in disallowing 
the claim without determining certain questions 
of law which it should have determined, the error 
was held to be not such that it ought to be rectified 
by the High Court in the exercise of its power of 
revision under s. 15 of the Stat. 24 & 25 Viet., 
c. 104, or under s. 622, Civil Procedure Code. S. 
15 of the Stat. 24 & 25 Viet., c. 104, gives the High 
Court, in general terms, power of “ superintendence 
over all Courts which may he subject to its appel- 
late jurisdiction.” The law having advisedly and 
wisely left this power unlimited, it is not desirable 
to limit it by any hard-and-fast rule, and it is not 
every error of law that would be a ground for the 
exercise of this power, and a party’s claim to the 
interference of the High Court is very much weak- 
ened when he has another remedy provided for 
him by law. Madhuh Chunder Giree v. Sham 
Chand Giree , I. L. R. 3 Calc. 243, and Tejram v. 
Harsukh, I. L. R. 1 All. 101 . Bhagwan Ramauuj 
Das v. Khetter Moni Dassi . 1 C. W, H. 817 

40. — Execution-proceedings 

- Supervision as to execution of order. The High 


Court has jurisdiction to direct a lower Court in 
what manner its own (the High Court’s) decree or 
order shall be carried into effect by that Court, and 
to see that the lower Court does not pervert the 
order or do that which was not intended to be done, 
even when such order constitutes a part of the order 
in execution of a decree which the lower Court ought 
to have passed. Kalee Doss Sandyal v. Roy 
Luchmeeput Doogur . . 14 W. B. 145 

41. — Act X of 1859 , 

*9. 151 — Execution- proceedings. Where a Deputy 


Collector refused to entertain an application by a 
defendant for realization of costs a wared by a 
Court of appeal, and for refund of the amount 
which the plaintiff had realized from the defendant 
in execution of the decree of the lower Court, but 
which had been disallowed by the Court of appeal, 
and where, on appeal, tie Judge held that no 
appeal lay under s. 151 of Act X of 1859:-— Held, 
that the High Court had power, under 24 & 25 Viet., 
c. 104, s. 15, to order the Deputy Collector to en- 
force restitution of the amount realized from the 
defendant in excess of the amount allowed by the 
Court of appeal, and also to execute that part of 
the decree which awarded costs to the defendant. 
In the matter of the petition of Gobiud Koo- 
mab Chowdhry . B. Xi. B. Sup. Vol. 714 
Ind. Jur. S. 199 : 7 W. B. 520 

42. Order of Col- 

lector giving possession, reversal of. Where a 


ng possession , 

Collector, having passed an order for possession of 
a certain tenure in. favour of the applicant on his 
purchase thereof at a sale for arrears, reversed such 
order at the instance of an objector who had already 
purchased the same at a sale under Bengal Act 
VIII of 1865 for arrears" of rent due upon it, and 
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HUPERmTEHDEFCU 

COURT — conid . 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

( a ) Civil Cases — conid . 

had been put in possession, the High Court refused 
to exercise its powers under s. 15 of the Charter 
Act. Narayani Dayi Debi v. Chandi Charan 
Chowdhby . . . 3 B. L. R. Ap. 65 

NARAINEE DaBEE V . CltUNDEE Churn Chow- 
dhry .... . 11 W, R. 512 

43. - Letters Patent, 

• cl. 16 — Release of person imprisoned in execution 
of decree. Where, in execution of a summary decree 
for rent obtained under Regulation VII of 1799 in 
1851 against the father of the petitioner and 
-another, the petitioner was arrested and lodged in 
jail in January 1867 : — Held, by the majority of the 
Court (Norman, J., dissenting) that the High 
Court could not, under the general powers of super- 
intendence vested in it by s. 15 of the High Courts 
Act or s. 16 of the Letters Patent, interfere to 
order the release of the petitioner. Gopal Singh 
v. Court of Wards . . . 7 W. R. 430 

44. Assignment of 

decree — Civil Procedure Code, 1859, ss. 246, 265 — 
Duty of Judge. Where a judgment-creditor seeks 
to attach and sell a decree on the allegation that 
the assignment of it was not a bond fide conveyance, 
and the conveyance purports to be one of property 
specified in s. 265, Act VIII of 1859, it is the duty 
of the Judge under s. 246 to enquire whether the 
assignee of the decree was or was not in bond fide 
possession of the property. If the Judge inquires 
into the facts, no appeal lies from his order ; but 
if he refuses an inquiry, the High Court, under its 
general powers of superintendence, can and ought 
to require the Judge to make the inquiry. Greesh 
•Chunder Lahoree v. Kasheessurbe Debia 

8 W. R. 26 


HIGH SURE RXNTEHDENCE 
I COURT — contd. 


3. CHARTER. ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

{a) Civil Cases — contd . 

47. Order exempting 

debtor from liability on ground of limitation. S. 15 
of the 24 & 25 Viet., o. 104, does not enable the 
High Court, by way of motion, to deal with an 
order made by a lower Appellate Court in cases 
■where the latter has jurisdiction, and the law 
declares that its order should be final. An order 
exempting a debtor from liability on the question 
of limitation, even though erroneous, is an exercise 
of jurisdiction. Showdaminee Dossee v. Manick 
Ram Chowdhry . . 9 W. R. 386 

Kalee Persaud Chowdry v. Ram Soondur 
Sircar 12 W. R. 129 

48. — Postponement of 

execution sale without taking security. Where, in a 
case under Bengal Act VIII of 1869, a Munsif, on a 
claim being preferred to property attached in exe- 
cution, postponed the sale of it without taking 
security or having the amount of the decree deposi- 
ted : — Held, that his proceeding, though erroneous, 
was in a case in which he had exercised jurisdiction, 
and that his decision ought not to be set aside 
under the 15th section of the Act 24 & 25 Viet., 
c. 104. In the matter of the petition of Bag ram 

20 W. R. 10 

49. '> - Execution of 

decree, refusal to stay — Allegation of fraud and 
finding against it. W got a decree against M in 
the Court of the Sudder Ameen, and in execution 
attached certain property of the judgment-debtor 
J , who had a decree against the same judgment- 
debtor in the Court of the Principal Sudder Ameen, 
to stay its proceedings, on the ground that IPs 
decree had been obtained by fraud. The Sudder 
Ameen refusing the application, J appealed to 
the Judge, who saw no ground for the imputation 
of fraud. Held (by Hobiiouse, J . ), that the J udge’s 
judgment w r as on the face of it good and in a case 
within his jurisdiction, and that it did not call for 
an exercise of the extraordinary powder given to the 
High Court by s. 15 of the Charter Act. Jemal 
Ali v. Wahed Ali . . . 11 W, R. 97 

50. — — Order within 

jurisdiction — Suit for arrears of rent and eject- 
ment. A suit for arrears of rent, where the plaint 
contained also a prayer for ejectment, having been 
dismissed by the first Court, an appeal was preferred 
to the Collector, who heard the ease without any 
objection as to jurisdiction, and decreed it solely 
upon the question of the extent and character of 
the land and the arrears of rent thereupon. Held , 
that, as the Collector exercised a jurisdiction which 
he had no question of ejectment having been decided 
by the first Court, and no appeal having been made 
to him upon the point, the High Court refused to 
exercise the power they had to interfere under s. 15 
of 24 & 25 Viet., c. 104. Dursun Bhugut v, 
Mahomed Ali ... 18 W. R. 438 


45. - — Execution of 

decrees for rent— Act X of 1859 , ss. 23, 77, and 160 , 
Whether a decree for rent, under Act X of 1859, 
made in one district, can be transferred to another 
for execution, is a question which the High Court 
■can decide in the exercise of its ‘’superintendence 
over all Courts subject to its appellate jurisdiction,” 
under 24 & 25 Viet., c. 104, s. 15. Nilmoni Sing h 
Deo v. Taranath . Mukerjee 

I. Ii. R. 9 Gale. 295 : 12 C. L. R. 361 
Ii; R. 9 I. A. 174 


46. : - - Acting in excess 

of, or refusal of , jurisdiction. A party dissatisfied 
with a legitimate finding under s. 15, Act XIV 
■of 1859, has a special remedy by a suit in a Civil 
Court, and cannot claim the High Court’s inter- 
ference under s. 15, 24 & 25 Viet., c. 104, except 
where the Judge has exercised a jurisdiction 
which he has not, or has refused to exercise a juris- 
diction which he has. Doorga Soonduree Debia 
Kaskee Kant Chuckerbutty 14 W. R. 122 
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— contd. 

(a) Civil Cases — contd. 

Code , 1859 , 5 . 246. Where an order was made by a 
Mnnsif under s. 246 of Aet VIII of 1859, and a 
regular appeal was preferred, and then a special 
appeal to the High Court, that Court, while refusing, 
to entertain the appeal, on the ground that the 
Mun^f’s order was final, or to set aside the order 
under s. 15 of 24 & 25 Viet., e. 104, expressed 
an opinion that the order was contrary to law, and 
left it to the Munsi| to act upon sUch opinion. 
Kali Churn Gir Gossain v. Bangshi Mohan Das 
6 B. Ii. R. 727 : 15 W. R. 339* 

56. Order contrary • 

to law — Civil Procedure 'Code, 1859, s. 246— Want 
of jurisdiction— A ct Till of 1859, s. 248* order 
under. In a case decided by the Munsif, in which, 
it was found by the High Court that there was no 
appeal to the judge, the Judge’s order was set aside? 
as passed without Jurisdiction, and the Munsif s- 
order was also set aside as not having been passed 
under s. 246, Act VIII of 1859, under which section 
the objection had been perferred. Harris Chundra 
Gfpto v. Shashi Mala Gufti 

6 B. Xi. R.' 721 : 15 W. R. 163 

57. — — Order 'passed 

without jurisdiction— Claim overvalued for purpose 
of giving jurisdiction. The plaintiff brought a suit, 
in the Court of the Subordinate Jfodge of Dacca,, 
under s. 15, Act XIV of 1859. The defendant 
pleaded that the Judge had no jurisdiction, inas- 
much as, if the suit had been properly yalued, it. 
was one cognizable by the Munsif. The Judge 
found that the value of the property did not exceed 
R500, and that the plaintiff had over-estimated 
the value of the claim in order to exceed the juris- 
diction ; hut instead of returning the plaint, he pro- 
ceeded to try the case on its merits, and dismissed 
the suit. On an application on behalf of the plaint- 
iff to set aside the judgment as passed without 
jurisdiction, the High Court refused to interfere 
under s. 15 of 24 & 25 Viet., c. 104. In the matter of 
the petition of Wise . , 10 B. L. R, Ap. 20 

58. Order passed 

without jurisdiction — Revival of suit — Act X of 
1859 , ss. 54, 55, and 58. A suit for arrears of rent 
was dismissed by the Deputy Collector for default 
under s. 54, Act X of 1859. Thereupon a fresh suit 
was brought by the same plaintiff for the recovery 
of the said arrears, and a decree was obtained. On 
appeal, the Judge reversed the decision of the 
Deputy Collector and dismissed the suit. The 
plaintiff then applied under s. 58, Act X of 1859, 
for revival of the former suit, but the Deputy Col- 
lector rejected the application. On appeal, the 
Judge held that the suit might he revived, and 
remanded the case for trial. The High Court, 
under its general power of superintendence, set. 
aside the order of the Judge as passed without, 
jurisdiction, holding that, although the Deputv 


SUPERINTENDENCE OE HIGH 

COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

{a) Civil Cases — contd. 

51. Order made without 

jurisdiction. The High Court exercised its 
powers of superintendence to set aside a judgment 
of a Judge reversing a judgment of a Munsif passed 
in accordance with the award, the Judge’s order 
being without jurisdiction. In the matter of 
Ilahi Bus 5 B. I*. R. Ap. 75 

s.c. Elahee Buksh v, Hajoo . 14 W. R. 33 

52. __ Suit brought . in 

wrong Court. The plaintiff brought a suit, which 
was cognizable by a Small Cause Court, in a Mun- 
sif s Court having jurisdiction within the local limits 
of the jurisdiction of the Small Cause Court. He 
obtained a decree, but the decree was reversed on 
appeal. On special appeal the Court, though hold- 
ing that no special appeal would lie, set aside the 
decrees of both the lower Courts as having been 
passed without jurisdiction. Tarini Charan 
Mookerjee v. Purna Chandra Roy 

6 B. L. R. 717 : 15 W. R. 397 

53 . Order made 

without jurisdiction — Appeal in rent suit to wrong 
Court . A suit to recover R254 as arrears of rent 
having been decreed by the Deputy Collector for 
R49, the defendant appealed to the Judge, but 
plaintiff appealed to the Collector. The Judge dis- 
missed the defendant’s appeal, and the Collector 
gave plaintiff a decree for the full amount originally 
claimed. The High Court, under s. 15 of the 
Charter Act, set aside the Collector’s decree as 
made without jurisdiction. Rooknee Roy v. 
Amrith Lall . . . 14 W. R. 254 

; 54. ■ .. — Order of Col- 

lector made without jurisdiction . N sued his 
gomashta M and M's surety C under s. 24, Act 
X of 1859, and got a decree ex parte as against the 
surety. Upon N's proceeding to execute the decree, 
C applied for a revival of the suit, which was gran- 
ted and a re-hearing was appointed for the 4th May 
1869, hut subsequently postponed to the 8th, on 
which date the case was struck off by the Deputy 
Collector, under the provisions of s. 54. Subse- 
quently N applied for a fresh execution of his 
original decree to the Collector, who sent the record 
to the Deputy Collector, with instructions to carry 
out the execution. Thereupon C obtained a rule 
from the High Court calling on I to show cause 
why the Collector’s order should not be set aside. 
Held, that the Deputy Collector’s order striking the 
case off the file annulled the decree so far as C was 
concerned, and that the Collector’s order directing 
execution was without jurisdiction and the High 
Court would set it aside under their powers of 
superintendence. Gudadhur Chatterjee v. 
Nhnblall Mookerjee . . 12 W. R. 406 

55. Order contrary 

to law from which no appeal lay — Civil Procedure 
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— contd . 

(a) Civil Cases — contd. 

Collector had formerly struck off the case under 
s. 54, yet it was in fact an order under s. 55, and 
therefore under s. 58, Act X of 1859, no appeal 
lay to the Judge. Habib Sorhan v. Mahendra 
Nath Roy . 2 B. L. B. Ap. 32 : 11 W. B. 129 

59, Order made vrith- 

out jurisdiction — Omission to object to illegal 'pro- 
ceeding. Where a respondent in a Collector’s Court 
applied in special appeal to the High Court to exer- 
cise the general powers of supervision vested in it 
by s. 35, Act XXIII of 1861, and s. 15 of 24 & 25 
Viet., c. 104, to set aside the Collector’s proceedings 
as without jurisdiction, it was held that, as he had 
allowed the appeal to be heard without objection, 
he was not entitled to the relief sought. Drobo 
Moyee Dabee v. BrpiN Munditl . 10 W. R. 6 
00 , — — Error in revers- 

ing judgment for want of jurisdiction. Where the 
District Judge reversed the decree of the Munsif 
for want of jurisdiction, although the amount of the 
claim was under R500, the Court, in the exercise of 
its extraordinary jurisdiction, interfered. Ratan- 
SHANKAR ReVASHANKAR V. GtILABSHANKAR LaL- 

shankar . . . .4 Bom. A. C. 173 

61. 


SHPEBOTTENDE 5f CE 
COURT — contd. 


[OP 


HIGH 


Judge exceed- 
ing his powers under s. 246, Act VIII of 1859. 
Where a Subordinate Judge, under Act VIII of 
1859, s. 246, declared that the decree-holder was 
entitled to enforce his mortgage lien against certain 
attached property, although that property was in 
the possession of the claimant on his own account, 
and not on behalf of the judgment-debtor, inasmuch 
as the claimant professed to derive his title under 
a ladavee executed in his favour by the judgment- 
debtor — Held, that the Subordinate Judge had 
proceeded beyond the authority given him by the 
section, and the High Court would therefore exer- 
cise the extraordinary jurisdiction given by s. 15 
of the Charter Act, by setting aside the Judge’s 
order and directing the property to be released. 
In the matter of Khellat Chunder Chose v. 
Gohrchtjrh Mojoomdar . . 18 W. R. 402 

02. Improper exercise or 

improper refusal to exercise jurisdiction. 
The High Court will not exercise its extraordinary 
powers under the Charter Act, s. 15, except where 
jurisdiction has been either exercised or refused 
improperly : it will not interfere under that section 
even where a wrong decision has been arrived^ at, 
if the Court which arrived at such decision exercised 
a jurisdiction which it properly possessed. Kjhowaz 
Ram Bux Singh v. Bishendhareb Geer 

23 W. B. 402 

Refusal to enter- 


63 . 


3. CHARTER ACT (24 & 25 VICT.;C. 104), S. 15 
—contd. 

(a) Civil Cases — contd. 

which it has jurisdiction, the High Court may, 
under its general power of superintendence, order 
the Court below to entertain such suit, notwith- 
standing that no appeal would lie to the High Court 
from the decree in such suit. Hard ay al Manual 
v. Tirthanand Thakur 

4 B. X. B. Ap. 28 : 13 W. B. 34 

64. - _ — Refusal to make 

inquiry as to possession in claim under s. 246 , Civil 
Procedure Code, 1859. In a case of a claim to 
attached property where the Subordinate Judge did 
not consider himself competent to make the inquiry 
as to the nature of the possession necessary under 
s. 246, Act VIII of 1859, the High Court declined 
to interfere under the special provisions of the 
Charter Act, because the decree-holder had a remedy 
by regular suit. In the matter of Httreehtxr 
Mookerjee. Htjreehur Mookerjee v. Nobin 
Chunder Doss . . 20 W. B. 202 

05 .. Decision onirre- 


tain suit by Court from which there is an appeal , 
When a Court, subject to the appellate jurisdiction 
of the High Court, refuses to entertain a suit over 

VOL. V. 


gular procedure under s. 230, Civil Procedure Code , 
1859. A decree-holder in execution having got pos- 
session of certain property, application was made 
for an investigation under s. 230, Act VIII of 1859. 
The Munsif, without going into evidence, rejected 
the application, and the Judge, in the same 
manner, reversed the Munsif’s judgment and 
gave the applicant possession. The High Court on 
application set aside both decisions as not being 
decisions on the investigation of a suit within the 
section. The question still remained for decision 
whether the property was bond fide in the possession 
of the applicant on his own account or on account 
of some person other than the defendant. 
Woomesh Chunder Roy v. Bidhoo Mookhee 
Dossee . . * * * El W. B. 197 

Order rejecting 


66 . 


OU. Y i » 

application by party dispossessed m execution of 
decree— Act VIII of 1859 , s. 230. Whether or not 
an appeal lies from the decision of a lower Court 
rejecting an application by a party other than a 
defendant, under s. 230, Act VIII of 18.59, disputing 
the right of the decree-holder to dispossess him, the 
Hivh Court may, under the 15th section of the 
Charter, compel the lower Court to exercise its juris- 
diction. Qoluchnarain Butt v. Bistooprea Dossee* 
1 W. R. 140, referred to and questioned. Collec- 
tor *oe* Bogra v. Krishna Indra Roy ^ _ 

2 B. Xu B. A. O. 301 : 11 W. B. 191 


67. 


Denial of 


diction— Act X of 1859 , 77. A sued B, a rayiat, 
for arrears of rent. 0 was added as a party under 
s. 77, Act X of 1859. The Collector on appeal 
refused to try C’s claim under s. 77, because she 
had not produced her title-deeds. Held, that the 
refusal to try G’s claim by the Collector was a denial 
of jnrisdiction on his part, and the High Court sent 

17 T 



DIGEST OR CASES. 


( 12298 ) 


( 12297 ) 


SUPERINTENDENCE OF HIGH 

COURT — contd. 

3. CHARTER ACT (24 & 25 VICE, C. 104), S. 15 
— contd. . 

(a) Civil Cases — contd. 

District Judge, who ordered that the petition for 
review should stand over until the result of the 
special appeal should be known. The High Court 
having on special appeal restored the decision of the 
Munsif dismissing the suits, the application for 
review was renewed before the successor of the 
former District Judge. He refused to admit the 
application. Held , that the District Judge had not 
declined jurisdiction or acted beyond his jurisdic- 
tion, and that the High Court had therefore no 
power under s. 15 of the Charter Act to interfere. 
Ram Lall Singh v. Janki Mahatoon 

4 a I*. R. 14 

73. — Wrongly declin " 

ing to exercise jurisdiction. Where a Judge de~ 
dined jurisdiction on a wrong ground, as that of a 
question of title having arisen, when even if that 
were the case he had jurisdiction, the High Court 
interfered under s. 15 of the Charter Act. Ram 
Jeeben Koyee v. Shahazadee Begem 

9¥.E. 888 

74. — Orders of Courts es- 

tablished under Band Acquisition Act (X. of 
1870). The Courts established under Act X of 1S70 
are subject to the appellate jurisdiction of the High 
Court, and not the less so because an appeal lies to 
the High Court from their decisions in certain cases 
only. The High Court consequently has the power 
of superintendence over those Courts under s. 15 of 
the Charter Act. In the matter of the petition of 
Abdool Ali . . . 15 35. I*. R. 197 

75. Dismissal of minis- 

terial officer. With reference to the rule that 
its extraordinary powers of superintendence should 
not be exercised except for the purpose of protecting 
a complainant in a matter wherein otherwise he 
would not be able to obtain redress, and where the 
applicant showed himself worthy of its interference, 
the High Court declined to interfere on behalf of a 
party who complained that a District Judge had 
acted ultra vires in dismissing him from the post 
of serishtadar of the Munsif s Court, seeing that 
it was open to the applicant, under the Civil Courts 
Act, to seek his remedy from the Local Government. 
In the matter of the petition of Akbar Ali 

19 W. R. 148 

76. — * Dismissal of 

ministerial officer. A Munsif, having charged his 
serishtadar with carelessness and irregularities, 
recommended' his transfer to some other Munsifi. 
The Judge, after calling for and receiving an ex- 
planation from the serishtadar, dismissed him from 
office. The High Court refused to interfere in the 
exercise of its general power of superintendence, 
holding that, although the Judge had exercised an 
original power where he had only an appellate 
jurisdiction', he had done so on a complaint made 
by the Munsif, and the petitioner, if aggrieved, had 


SUPERITSTTEHOEHCD OF HIGH 
COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., 0. 104), S. 15 
— contd. 

{a) Civil Cases — contd. 

back the case to the Collector for trial of C’s claim- 
In the matter of the petition of Nassib Jan 

7 B. X,. R. 144 : 15 W. R. 418 

88. — Refusal to attach 

property — Refusal of jurisdiction. Where a Mun- 


super vision. Mgnohgr Paul v. Wise 

15 W. R. 246 

69. Refusal to execute 

decree— Refusal of jurisdiction. Where a Deputy 
Collector who had passed an informal decree re- 
fused to execute it on application, the decree- 
holder was held to be entitled to an order from the 
High Court, in the exercise of the powers it possesses 
under s. 15 of the High Courts Act directing the 
Deputy Collector to do his duty. Khemenkeree 
Dabee v. Sheret Soonderee Dabee 

14 W. R. 9 

70. % Refusal of De- 

puty Collector to sell in execution of decree where 
plaintiff has obtained declaration of his right in 
Civil Court. If a decree of a Civil Court declares 
that the plaintiff has a right to bring certain pro- 
perty to sale in a Deputy Collector’s Court, and the 
Deputy Collector, at the instigation of the defend- 
ant, declines to proceed with the sale, his declin- 
ing to do his duty does not give a fresh cause of 
action for the purpose of obtaining a second decla- 
ration, though it may be a good ground for asking 
the High Court to use its extraordinary powers to - 
put the Deputy Collector right. Reghooneneen 
Singh v. Cochrane . . . 20 W. R, 16 

% Refusal to ■ con " 
sider grounds — Review of judgment of predecessor • 
Where a Court subordinate to the High Court 
rejected an application for a review of judgment, 
refusing to consider the grounds of the same, be- 
cause the decree of which a review was sought was 
given by its predecessor, the High Court, in the 
■exercise of its powers of superintendence under 
s. 15 of the High Courts Act, directed such a Court 
to consider the grounds. In the matter of the peti- 
tion of Mathra Parshad . I. Ii. R. 1 All. 296 

72. -• — Refusal to grant 

application for review . of judgment of predeces- 
sor — Refusal to exercise jurisdiction. Forty-six 
suits were brought against the defendants and dis- 
missed by the Munsif of B. The plaintiff s in each 
■case appealed to the District Judge, who reversed 
the decision of the Munsif. In both Courts all 
forty-six cases were disposed of in one judgment. 
.Six ui the cases being appealable, special appeals 
in BUch cases were preferred to the High Court, 
and pending such appeals an application for a re- 
view of the remaining forty cases was made to the 

■A;- . o ' ' ' 
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, > 1 1 - - ,■ / 


( 12299 ) 


DIGEST OF CASES. 


( 12300 ) 


OTPERINTENDE NCE OP HIGH 

COURT— contd. 

■3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

{a) Civil Cases — contd. 

-a remedy under Act VI of 1871 in an application 
to the Local Government. In the matter of 
Barber Chand Lall . . 20 W. R. 470 

77. - Parties, addition of— 

Dismissal of suit in absence as original plaintiff , 
after adding third party of plaintiff. Per Norman, J. 
(Seton-Karr, J ., dissenting). Where a Court 
added a third party as a plaintiff, and, in the 
absence of the original plaintiff, improperly dis- 
missed the suit, it was held that the suit was still 
pending, and undisposed - of by the lower Court as 
regards' the plaintiff ; and the lower Court was 
ordered, under the High Court’s power of superin- 
tendence vested in it by the 24 & 25 Viet., c. 204, 
s, 15, to take up and try the case accordingly. 
Chunber Kant Bhuttacharjee v. Binbabun 
Chunber Mookerjee . . .7 W. R. 277 

s.c. in the matter of the petition of Chunber 
Kant Bhuttacharjee 

B. X. R. Sup. Vol Ap. 43 

78 Erroneous order 

— Putting on the record party not a legal repre- 
sentative. Where a decree had been obtained 
against a British subject domiciled in India, who 
subsequently died intestate, and an order was made 
reviving the decree against one of his children, 
and' ordering execution to proceed before letters of 
administration to his state had been taken out, 
and without inquiry being made as to who were 
his legal personal representatives : — Held , that, al- 
though no appeal lay against the order, yet that, 
as it was clearly erroneous and as, under the cir- 
cumstances of the case, it must lead to the greatest 
confusion and injury to the interests of the 
parties if the execution was proceeded with, the 
Court was justified i 1 interfering under s. 15 of 
the Charter Act. Pogose v. Catchick 

•, ■ I. X. R. 3 Calc. 708 : 2 C. X, R. 278 

But See Pogose v. Ahsanoollah 

1 I. X. R. 3 Calc.’ 710 note 


79. 


Order substituting 


SUPERINTENDENCE OP HIGH 
C O UBT—contd. 

3. CHARTER ACT (24 & 25 VICT., 0. 104), S. 15 
— contd. 

(a) Civil Cases— contd. 

■ 80. — — Recorder of Moulmein 

— Act XXI of 1863, ss. 16 and 17 — Sus- 
pension of pleader. The High Court has, under 
s. 15 of 24 & 25 Viet., c. 104, general superin- 
tendence over the Court of the Recorder of Moul- 
mein established under Act XXI of 1863. An 
order passed by the Recorder of Moulmein under 
e. 16 or 17 of Act XXI of 1863, granting or with- 
drawing a license to practise as a pleader in the 
Small Cause Courts of Moulmein, is an exercise of 
power which comes under the superintendence of 
the High Court. In the matter of Thomson 

6 B. X. R. 180 : 14 W. R. 257 


81 . 


-Pauper, rejection of 
sue as — Civil Procedure 


application to 
Code , 1859, s. 304 — Case where there is no appeal. 
Where a decision (e.g., the rejection of an applica- 
tion under Act VIII of 1859, s. 304) is declared by 
law not to be subject to appeal, the High Court 
cannot interfere under 24 & 25 Viet., e. 104, a. 15. 
Babur Ali v. Gokul Lall 24 W. R. 62 


82 . 


Refusal of ori- 


ginal Court to entertain application for review — 
Refusal of leave to site in forma pauperis. Under 
s. 15 of 24 & 25 Viet., c. 104, the High Court 
set aside an order of a Court of original jurisdic- 
tion, refusing to entertain an application to review 
an order refusing a petition for leave to sue in formd 
pauperis , on the ground that the Court had no 
jurisdiction to entertain it. In the matter of the 
petition of Umasundari Debi 5 B. X. R. Ap. 29 

83. — Review, admission 

of, after' prescribed time. The High Court 
refused to interfere with the order of a Court grant- 
ing a review of its judgment, although the applica- 
tion for review was not made until three years after 
the date of the decree, the party who preferred the 
application for the review having satisfied such 
lower Court of the existence of just and reasonable 
cause for his not having preferred his application 
for review within ninety days. Ajonnissa Ribeb 
v. Surja Kant Acharji 

2 B. X. R. A. C. 181 : 11 W. R. 08 


name of purchaser instead of plaintiff— 
Jurisdiction of Civil Court. A Civil Court is not ; 
competent to order the name of a purchaser of the ! 
rights of the plaintiff in a suit to be substituted 
for that of the plaintiff, or, upon the application 
of the party so substituted, to allow the suit to be j 
withdrawn. Such an order, if made, is made with- 
out jurisdiction, and is not an order of the descrip- 
tion in respect of which the legislature intended j 
either to give or to deny the right of appeal. But j 
the order is one -which the High Court may set ! 
aside in the exercise of the superintendence vested I 

■ it by s. 15 of 24 & 25 Viet., c. 104. Judooput- ; 
e Chattebjee v. Chunber Kant Bhuttachar- : 

'' ' ' 9 VV. R. 309' ■ i 


84. 


Review , admis- 


sion of, after prescribed time. The lower Appellate 
Court admitted a petition for a review of its judg- 
ment after a lapse of ninety days from the date of 
the decision without recording that just and rea- 
sonable cause for the delay had been shown. 
On an application under $. 15 of the Charter Act 
to the High Court to set aside the order of the lower 
Court, on the ground that that Court had no juris- 
diction to entertain an application for review after 
a lapse of ninety days without recording that there 
was just and reasonable cause for the delay, the 
High Court refused to interfere, Asraeannissa 
Begum v. Inaet Hossein 

5 B. X. R* 318 :■ 13 WVB* 439*= 
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DIGEST OF CASES. 
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SUPERINTENDENCE OE HIGH 
COUBT — contd, 

3. CHARTER ACT (24 & 23 VICT., C. 104), S. 15 

• — COTltd. 

(a) Civil Cases — canid, 

why the decree should not be executed against him. 
A, being advised that the suit was a nullity, and 
that under no circumstances could execution be 
had against him as heir or legal representative 
•of any of the judgment-debtors, neglected to ap- 
pear, and certain prox>erty belonging to him ^ was 
sold in execution of the decree without opposition 
•on his part, and the sale having been duly con- 
firmed, the purchaser, who was also the decree - 
holder, was put into possession. A thereupon 
• a xiplied to the Court executing the decree to have 
the sale set aside, and. his application being refused, 
petitioned the High Court under s. 15 of 24 & 25 
Viet., c. 104, for the same relief. The High Court, 
however, refused to interfere, both upon the prin- 
ciple above stated, and likewise because the pur- 
chaser, being also the decree-holder, could not 
successfully oppose a suit by A to have the sale set 
-aside. In the matter of the petition of Cochrane 
14 B. I*. B. 330 : 23 W. B. 310 


91. 


Setting aside 


• order properly made for rateable distribution of 
sale-proceeds — Claim , Order on. A claim was dis- 
allowed to certain property which had been attached 
n execution of a decree. The property was sold, 
and after satisfaction of the decree it was ordered 
that the surplus proceeds should be rateably dis- 
tributed among other judgment-creditors who had 
subsequently attached. On the application of the 
unsuccessful claimant again preferring his claim to 
the property, the Principal Sudder Ameen made 
another order, setting aside the previous order for 
distribution so far as it affected some of the credi- 
tors. Held , that the Principal Sudder Ameen had 
no jurisdiction to make the latter order. The 
High Court would therefore interfere to set it aside 
under its general power of superintendence. In 
the matter of the petition of Dhiraj Mahtab Chand 
Bahadur . * * 2 B. 3j. B. A, O. 217 

s.c. Maharajah op Burdwan v. Heeralall 
■Seal .. - , • • H W. R 54 

92, — — — Order giving sanction to 

prosecution — Grant of certificate of _ adminis- 
tration to one holding under forged will The 
.application of a widow for a certificate having 
been opposed by a third party ( K ), who produced 
an alleged will of the deceased, the Judge ordered 
the grant of a certificate to K. Subsequently the 
widow petitioned for an inquiry into the genuine- 
ness of the will, and the Judge, after examining 
witnesses, considered there were sufficient grounds 
for investigating the charge of forgery, and direc- 
ted that K should be sent to the Magistrate for 
that purpose. Held, that the Judge ought not to 
have granted the certificate to the party who 
produced the will unless he wfvs quite satisfied that 
the will was genuine. As the order, however, 
.directing that K should be sent to a Magistrate was 


SUPBBIK’TBKDBNCE OF HIGH 
COTJBT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

(a) Civil Cases — contd . 

made with jurisdiction, the High Court could not 
interfere. In the matter of Koonj Beharee Chur 

11 W„ B. 171 

93 . — — Rejection of security 

offered for stay of execution pending suit 
brought. Where the security offered by a judg- 
ment-debtor with a view to execution against her 
being stayed until tbe decision of a suit for an 
account which she had brought against the decree- 
holder was rejected by tbe lower Court, it was held 
that the order of rejection could not be interfered 
with by the High Court under s. 15 of the High 
Courts Act. In the matter of the petition o/ Jonoo 
Monee Dossee 31 W. B. 4:9! 

94 . Interference with decision 

of Small Cause Court — Act XI of IS 65, s. 4-~- 
The powers conferred by 24 & 25 Viet., e. 104, 
s. 15, and Act XI of 1865, s. 4, do not enable 
the High Court to interfere with the decision ot 
a Court of Small Causes refusing an application 
on the part of a defendant to send for a copy 
of a letter which was filed in another suit, and 
which the defendant desired to put in as evidence. 
In the matter of the petition of Munnoo Singh 

19 w . B. outs 

95 . ■ ■■■ ■ ■ " V- — — Order made by 

Acting Judge and set aside by permanent incumbent. 
Where an Acting Judge of a Small Cause Court had 
made an order which the permanent incumbent on 
his return considered to have been made withou 
authority of law : — Held that the High Court was 
not competent to take up the ease on a reference 
from the Judge, but that tbe party aggrieved should 
apply to the High Court, if he thought fit, to exer- 
cise its extraordinary yiowers under s. lo ot tne 
High Courts Act, Deep Chand v . Gouree ^ ^ 

gg Cases where no 

special appeal lies and no question of jurisdiction 
arises — Act XXIII of Ml, s. 27. Under s. 15 
of 24 & 25 Viet., o. 104, the High Court will 
not interfere with the decision of the Courts below 
in cases in which a special appeal is forbidden by 
s. 27 of Act XXIII of 1861, and where there is no 
question of jurisdiction involved. In the matter 
of the petition of Lmwft Bo£E^ x — ^ 

s.c. Ketiki Chctiasv v . Lushes Kant 

24W.B.440 

grj* ’ Interference W 

High Court in case cognizable by Small Cause Court 
—Act XXIII of 1861, s. 27. In a suit congizable 
by the Small Cause Court, ahd in which no special 
appeal lay to the High Court under s. 27, Act 
XXIII of 1861, the High Court exercised its extra- 
ordinary powers and dismissed the suit. Dhiraj 
Mahtab Chund Bahadur v . Shagor^I^hdu ^ 



DIGEST OF CASES, 


purporting to come from the secretary oi » 
Association framed and published the name of the 
petitioner in the list of touts — Held , that tho 
words “ proved to his or their satisfaction m s* 3b 
of Act XI of 1896 (amending the Legal Practition- 
ers’ Act XVIII of 1879) refer to proof by any of the 
means known to the law of the fact upon which the 
Court is to exercise its judicial determination, and 
the Judge had acted without having before him any 
legal evidence as required by s. 36 of the Legal 
Practitioners’ Act. In such a case the High Court 
may interfere under the wide powers of superinten 
dence given by s. 15 of the Charter Act. In re 
SlBDESHWAR BoHAL . .4 0. w , JN. do 

, 104 : : " ' ■ ' ■ - a - ~ Order under 

hl I Legal ' Practitioners' Act , XV III of 1879 , s. 36— 
Order including a person name in the list of 
touts . Held, that in the case of an order passed 
under s. 36 of Act XVIII of 1879 the High Court 
could only interfere in the exercise of the powers 
of superintendence conferred upon it by s. 15 of 
the High Courts Act, 1861, and that it would not 
interfere even then, where the sole ground upon 
which its interference was asked for was that the 
170 of the Civil Procedure decision of the District Judge was against the weight 

tempted to move the High of the evidence. In the matter of the petition of 

& & 25 Viet., e. 104, do set Madho Bam * - L 1XB, 21 All. lol 

sed without legal evidence. 

i would he substantially a iq 5. Order for rateable distri- 

ould not he allowed with butio n—Sale of property to satisfy order for rateable 

)httnput SitfGH V. Iisdtjr- distribution— Bate varied on appeal— Application for 

. . IS W. B. 121 restitution of property sold— Appeal— Revision— 

Ixeeution-proeeedingS— Restitution. Petitioner and counter-petitioners held 
nd as witness. A Principal decrees against the same judgment-debtor Peti- 

ed the attendance as a tioner having realized a large sum m execution, th 

ring by his vakil to enforce District Court held that petitioner and oounter-peti, 

eerie, and, on his refusal tioners were each entitled, on a rateable totobutaon 

• 0 the Magistrate. On an to about one-half of the entire siim realized, xh 

, order set" aside, a Division District Court realized from petitioner the amount 

t was of opinion that under ordered to be paid to counter-pentionera, sir items 

rder of the Principal Sudder of property being attached and sold, ' 

vexatious, and unnecessary ; petitioners being the purchiwiM.^ and 
he absence of any provision being subsequently confirmed. Hie High Couit then. 


are such as to render it proper to do so. Hank of 
Hindustan, China, and Japan ». Premchand 
Raichand. Ahkedbhai Habibhai v. Premchand 
Raichand . . • 5 Bom. Q. C. 83 

100 ______ Recorder of Rangoon, 

errors in trial before— Decision against 
validity of will. The mere fact of arrow of pro- 
cedure having been committed in a trial before a 
Decoder would not warrant the High Court in say.- 
in<* that in pronouncing against the validity oi a 
wSl after investigation he had acted without juris- 
diction or in interfering with his decision. In 
the matter of Mm Tsee . . lo W. B. dQl 

■ _ Order passed without 

legal* evidence — Civil Procedure . Code , 1859, 
o 9 46 A party to a certain proceeding instituted 

under s. 246, Act VIII of 1859, having been sum- 
moned to give evidence did not attend. The Court, 
considering that his absence was without lawful 


*■ i; 'v- 
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SUPERINTENDENCE OE HIGH SUPERINTENDENCE OP HIGH 
COURT — contd. COURT — contd. 

S. CHARTER ACT (24 & 25 VICE, C. 104), S- 15 3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 

— contd. — contd • 

(b) Criminal Cases— contd. (b) Criminal Case s— contd. 

revising of orders passed, under the Code of Grimi* out jurisdiction. Abaybswari Debi v . Sidheswari 
nal Procedure, s. 5X8. Ghoshain Luchmun Per" Debi , . . . IL, B. 16 Calc. 80 

shad Pooree v. Pohoop Narain Pooree 117 , ; Criminal Pro - 

24 W s B. Or. 30 Qedure Code ( Act y 0 fyjs9S), ss. 145 , 435— Power 

113, Order unde r of local Legislature — Power of revision by High 

Criminal Procedure Code (Act X of 1872), 8. 518 — Court — Order concerning a ferry purporting to be 

Nuisances. The High Court cannot interfere, under made under s. 145. The local Legislature has 

s. 15 of the Charter Act, with orders duly passed power to overrule a statutory power conferred on 

by a Magistrate under s. 518 of the Criminal Pro- the High Court ,• but this was not the object and 

cedure Code. In the matter of the petition of result of the legislation expressed in s. 435 of the 

Chtjnder Nath Sen . . I. ti. B. 2 Calc. 293 Criminal Procedure Code of 1898. Empress v. 

H4. Orders under Burah, I. L ' £ ^Oalc., 172 : L. R. 51. A. 178 , 

Criminal Procedure Code, 1872, s. 518-Criminal referred to. The terms of s. 435 mean that orders 

Procedure Code, 1872, s. 287— Orders in judicial "nder the exempted sections mentioned m cl. (3) 

■proceeding. Held, that, orders legally made under must have been passed with jurisdiction. If 

t 518 of the Code of Criminal Procedure not being such orders are challenged as made without juris- 

orders made in a judicial proceeding, the High Court dlctl ° n > th f “fre fact of their purportmg to be 

had no power to deal with them under s. 297 of the passed under the exempted sections would not 

Code of Criminal Procedure ; but where an order *fng them within those sections so as to debar 

under that section was illegal, the High Court set it *>» ***<*» %[ Pf™* h J th ® High Court under 

aside under s. 15 of the Charter Act, 24 & 25 | M of the Charter Act. Abayeswan Debi, v. 

Viet., e. 104. In the matter of the petition of Sedheswan Debi, I. L. R. 16 Calc. 80 ; Ananda 

Chmder Nath Sen, I. L. R. 2 Calc. 293, followed. CtoMdm Bhuttacharjee r Stephen I L R. 19 Calc. 

Bradley e. Jameson . I. L. R. 8 Gale. 580 M f %oop Lai Das v. Manool, 2 C W. N. 572; 

„ „ _ _ and Queen-Empress v. Pratap Chunder Chose, 

Chunder Coomar Boy v. Omesh^-/ httnder j L. R. 25 Calc. 852 , followed. Hurbullubh 

Mojoomdar . . . 22 W. B. Or. 7o Narain Singh v . Ltjchmeswar Prosad Singh 

Banee Madhttb Ghose v. Woomanath Roy I. L. B. 26 Calc. 188 

Chowdhby • 21 W. B. Cr. 26 3 C. W. H. 49 

Sreenath Butt v. Unnoda Chttrn Putt 118. CriminalJPro- 

23 W. B. Cr. 34 cedure Code, 1898, ss. 145 , 439 — Dispute as to owner - 

115 - V Order of Magis- $ hip of land — Non- joinder of necessary parties— 

irate under a. 518, Criminal Procedure Code' 1872. Alteration of proceedings by succeeding Magistrate 
The High Court, in the exercise' of the jurisdiction — Addition of parties during proceedings— Matter 
given to it by s. 15 of the Charter Act, issued a rule °f jurisdiction of Magistrate. Where there 

nisi at the instance of the party aggrieved calling ) vas a dispute as to the ownership of the lands 

upon the opposite party to show cause why an order between certam zamindars and their tenants on the 

made by a Magistrate which was complained of °, ne Sld e and other zamindars and their tenants on 

should not be set aside for want of jurisdiction, al- the other, and the real matter for determination 

though the matter had already been brought to the Y as not mere ty which of the two parties of zamm- 

notice of the Court on a reference made by the dars were entitled to collect the rents of the lands. 

Sessions Judge. Kali Narain Roy Chowdhry v . but also which set of rival tenants was entitled to 

Abdool Gtjffoor Khan 22 W. B. Cr. 24 ^ old a ° tual P? s f ss i°“ of ^ e ld>1 } d A? n ^ n ] ^P roc « ed " 

mg under s. 145 of the Code of Criminal Procedure 

116. . Criminal Pro - the zamindars only were made parties and not the 

cedure Code (Act X of 1882), s. 144— Order to db- tenants. Held (Ameer Ali and Stanley, JJ.), 
stain from certain act. A Deputy Commissioner that the tenants were necessary parties to the pro- 

passed an order under s. 144 of the Code of Criminal ceeding, and the omission to make them parties 

Procedure, prohibiting a person from collecting any went to the root of the case and was an illegality 

rent or attempting to collect rent, either herself or affecting jurisdiction which would justify the High 
through any of her officers or servants, from the Court in setting aside the order. Prinsep, J . — 

raiyats of two specified pergunnahs ; and also from The omission to join the tenants could not vitiate 

effecting any sale or putting in hand any transac- an order as between the zamindars on an objection 

tion with regard to standing trees or collected tim- that it was without jurisdiction, and that no ques- 

bers in an estate, or erecting any adda or kuehari tion of jurisdiction arose in the matter. The 

in such pergunnahs for a period of two months. High Court’s powers are under the Charter Act, 

Upon an application to set aside such order : — Held, and these could be exercised only in respect of 

that the High Court had jurisdiction under s. 15 of jurisdiction. Where a Magistrate recorded pro- 

the Char ter" Act to set it aside if it were made with- ceedings under s. 145 of the Code of Criminal Pro- 
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^24. - - rower oj nig » 

Court’ to revise order of Presidency Magistrate 
dismissing complaint — Letters Patent, Kiyh Q? UT \ 
cl. 28 — Order for further enquiry. The High Court 
has powers of revision in respect of an order of 
discharge passed by a Presidency Magistrate, by 
reason not of cl. 28 of the Letters Patent, I860, 
but of s. 15 of the Charter Act (24 & 2o Viet., 
c. 104). That section has always been interpreted 
in a very extended meaning so as to give ample 
powers of superintendence, that is to^ say , powers 
of revision over proceedings of subordinate^ Courts. 
But the High Court has no power under the Code 
of Criminal Procedure to interfere in revision with 
an order of dismissal passed by a Presidency 
Magistrate. Colville v. Kristo Kishore Bose, I. L. 
E. 26 Calc. 746 , dissented from. Opoorha Kumar 
Sett v. Probod Kumari Dassi, 1 C. W. A. 4J, 
referred to. A Presidency Magistrate acting under 
s 203 of the Criminal Procedure Code dismissed a 
complaint of the report of the police without exa- 


120 , — Order by Judge 

of High Court in its origina l criminal jurisdiction. 
A Judge of the High Court making an order in 
the original criminal jurisdiction of the Court is not 
a Court subject to the control of the High Court 
under g. 15, 24 & 25 Viet., c. 104. In re Govern- 
ment of Bengal. Queen v. Ameer Khan 

7 B. L. R. 250 note : 15 W. R. Cr, 60 

121 , Order by J udge 

of High Court in its original criminal jurisdiction. 
Where an application was made to the Judge 
/sitting on the origina 1 side of the High v Court to 
transfer a case from Patna in the exercise of the 
extraordinary jurisdiction of the High Court, and 
the application was adjourned, and an order made 
calling on the Government to show cause why it 
should not be removed, the High Court on the 
appellate side, on a petition setting forth that the 
order was without jurisdiction, as the rules of the 
Hivh Court had appointed a particular Bench to 
hear cases from Patna, refused to interfere. In 
re Government of Bengal. Queen v. Ameer 
Khan . . . > 7 B. X.. R. 244 note 


mining the complaint and without finding that, 
there was no sufficient groxmd for proceeding. 

The High Court acting under s. 15 of the Charter 
Act ordered a further inquiry to be made mto the 
matter of the complaint. Charoorala Babee v. 
Barendra Nath Mozumdar 

I, I*. R. 27 Calc. 126 
8 C. W. N, 601 

Opoobba Kttmab Sett v . PiioBOD^Kxi-MAMDASS^ 

125 — ; Griminal Pro « 

cedure Code, ss, 145 and 435 (3)-High Court’s 
Mowers of revision. Held , that s, 15 of the Charter 
Act 24 & 25 Viet., Cap. CIV, does not override 
s 435 of the Code of Criminal Procedure, so as to 
enable the High Court, in the exercise of its powers 
of superintendence to interfere with an order passed 


intendence to quash an order made by a Magistrate 
without jurisdiction for the issue of a warrant. 
In the matter of Banka Behabi Ghose 

2 B. L. E. A. Cr. 17 : 11 w. it. 26 
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SUPERINTENDENCE OP HIGH 
COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— contd. 

(b) Criminal Cases— contd. 

■cedure and his successor on the same materials 
revised those proceedings altering their entire 
■character, converting the dispute, which was ori- 
ginally stated to he a dispute regarding the actual 
possession of the land, into a dispute regarding the 
-collection of rent between the persons named 
therein, — Held (Ameer Alt and Stanley, JJ.) } that 
it was an abuse of jurisdiction on the part of the 
Magistrate so to alter the proceedings, and an abuse 
which would justify the intervention of the High 
Court under the powers conferred by the Charter. 
Ameer Alx, J.— The High Court has the power to 
interfere both under its revisional jurisdiction as 
also under cl. 15 of the Charter. Hurbulluhh 
Narain Singh v. Lachmeswar Proscid Singh , I. L. E. 
26 Calc. 188 , referred to. Laldhari Singh v. 
Sukdeo Narain Singh I. D. R. 27 Calc. 892 

4 C. W. NT. 618 

119 # Order of remand 

. — Criminal Procedure Code {Act XX.V of 1861), 
s. 224. Where a Magistrate had adjourned an 
inquiry for a cause not contemplated by s. 224 of 
the Criminal Procedure Code, the High Court, in 
exercise of the power of superintendence conferred 
by s’. 15 of 24 & 25 Viet., c. 104, set aside the order 
of remand. In the matter of the petition of 
Mathuranath Chuckerbutty 

9 B. X». R. 354 : 17 W. R. Cr. 55 


SUPERINTENDENCE OF HIGH 

GOTTRT—contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 

— contd. 

(&) Criminal Cases— contd. 

p23. — Power of High 

Court to revise an order as to sanction under s. 197 
of the Criminal Procedure Code — Criminal Proce- 
dure Code ( Act V of 1898), s. 19 / and s. 439. A 
pleader applied to the Chief Presidency Magistrate 
for sanction under s. 197 of the Criminal Procedure 
Code to prosecute an Honorary Magistrate for using 
insulting and defamatory language towards him m 
the course of the trial of a case and sanction was 
refused. Ou application to the High Court,— Hek?, 
under the revisional powers conferred by the Crimi- 
nal Procedure Code, the High Court has no autho- 
rity to interfere with an order made by a Subordi- 
nate Court granting or refusing sanction under s. 
197 of the Code, but it has sufficient authority for 
that purpose under s. 15 of the Charter Act (24 
& 25 Viet., e. 104). Nando Dal Basak 

3 C. W. N. 539 

Power of High 
Magistrate 
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SUPERINTENDENCE OE HIGH | 

COURT— contd. COUB1 —contd,. 

3 . CHARTER ACT (24 & 25 VICT., C. 104), S. 15 ; 3. CHARTER ACT (24&J!B VICI., 0. 104), S. 15 

( b ) Criminal Cases— contd. | $) Criminal Cases— contd. 

by a Court having jurisdiction under Cap. XII of : ment in the affidavit The defeM^ts appealed 
the Code interference -with which in revision is- | (under s. 195 of the Code ol Criminal Procedure) 

? „ ^(qp; { ffoirhulhihh Narain Singh \ against the refusal to grant sanction for offences, 

excluded by s. 435 (3) H un bull MkJXMamzMy* | ^ 196 an( f 20 0, to the District Judge 

andjSr^^ I ^ ho accorded sallction for Prosecution of the 

referred to Mahabaj Tewabi v. Hab Chaeab j petitioner under those sections also. on 

•Rat nooA\ I X» B. 28 All. 144 | revision, that the District Judge had not exercised 

±UI {iw*} - * * * , A * 2 ? 'i a sound discretion in according the sanction, for 

126. 7 — i although the petitioner had not stated in his affi- 

vocaUon of sanction — Power of Hign Oowt. unuer davit that the statements therein were made on 
sub-s. (6) of s. 195 of the Code of Criminal Procedure | hear | aad stated s0 in his oral evidence and 

a petition by way of appeal lies to the tLigli Court i ^ affidavit was not inconsistent with that 

every case in which a Civil or Criminal Court sudo- ev j dence# n U€ere ; Whether a Village Magistrate is a 
dinate to it, within the meaning of sub-s. {/) { ), I Magistrate within the meaning of s. 197, cl. (a) of 
gives or refuses a sanction, whether m respecr oi | the Code of Civil Procedure, as that expression 
an offence committed before it pr of one committe . g defined j n the Imperial General Clauses Act. 
before a Court subordinate to it, and, m the latter Palaniappa Chetti v. Ankamalai Chettx (1904) 
case, whether it gives a sanction refused by the x< Xi. B. 27 Mad. 223 

Subordinate Court or revokes a sanction accorded ; Penal Code, (Act 

theTancrioti^ay^b^Sioorded in the firstlnstaace XLv'of I860), s. 192-EMon^ of time under 
i, r« nr , r t to which the Court in which the $. 195 — Judge on Criminal Side is High Court, 

offence was committed is subordinate, even though within the meaning of s. 195, subs. (6). A Judge 

^rfnnl^ation for ^notion has been made to the sitting on the Original Side, who granted sanction 

SgB Tor the purposes of els. (b) and (e) to prosecute under s. 193 of the Penal Code is a 

jTv, n\ t sanction accorded by the High “ High Court ” withm the meaning of sub-s. (d) of 

d’onerlte aH sanction accorded by a s. 195 of the Criminal Procedure Code. Fakir- 

SSt subordinate d it suet as the District Court. nddin v. ft L. Garth, 3 0. W. N. 91, referred to. 

An order passed by an Appellate Court is, in law. He may, therefore, extend the time for such prose- 

de order which ought to have been passed by the cution, if good cause be shown Darba, . Mardar 

Subordinate Court, and will in consequence, have v. Jogoo Led, P L. It 22 Calc. 575, dissented 

the me efficacy and operation as the order which from. Joydeo Smgh v. Hanhar Parshad 

rZht to b ave been passed by the latter. S. 439 I. L. P. 11 Calc . 571; Mangoram v. Behan, 

of^the Code of Criminal Procedure provides that L L. P. IS All 358; Karuppana v. Sinna Gounden, 

TTifrVi Court as a Court of revision, may exer- J. L. P. 26 Mad . 480 ; In re Muthu Kudum, I. L. 

Z dfpowscottoe°d L°l Court of Appeal by B.26 Mad. 191, refered 

s. 195. In a case in which both the Original Cn- t>. Hubby Mtettty Dassee (1904) 8 C. W. N. 797 

minai Court and the Appellate Criminal Court 

refuse sanction, the High Court, as a Court of 128 - - of superior 

revision may call for the record and if the Court to revoke sanction after . complaint lodged, r 

refusal proceeds on an error of law, it may obtained sanction from a Stationary Sub-Magistrate 

accord the sanction which ought to have been to prosecute S for offences under ss. 211 and 193, 

^ranted by the Appellate Criminal Court and Penal Code, alleged to have been committed before 

such sanction will be operative for the purposes that Magistrate. P did not prefer any complaint 

of els. (b) and (c) of. sub-s. (1). A plaintiff in a in pursuance of the sanction, but the police, reiy- 

suit applied for attachment before judgment mg on it, preferred a charge sheet to the Joint 

and filed an affidavit in support of that appli- Magistrate against the accused in respect ot all 

cation, in which he stated that the defendants alleged offences under s. 211. . The Joint Magistrate 

intended to alienate their properties with mala struck the case off his file, giving as his reason for 

fide intentions. He did not state in the affidavit so doing that the suo motu quashed the Sub- 

that this statement was based on what he had Magistrate’s sanction under s. 195 (b) of the Code 

been told. He was, however, orally examined, of Criminal Procedure. Held, that the Joint 

and then deposed that he had heard that the Magistrate’s action in striking the case off his hie 

defendants were intending to alienate property. was legal and proper, though the reason given by 

:TKe petition was dismissed. Thereupon sanction him for so doing was erroneous and his act in quash* 

fBl /ftgheci for, the Subordinate Judge according ing the sanction ultra vires. A Joint Magistrate, 

„ 'sanction, only for an offence under s. 199 of the though authorised under s. 497- (2) to entertain 

Penal "Cede, and refusing sanction for offences appeals preferred by persons convicted on a 

under ss. r 193, 195 and 200. The sanction accorded by' the Stationary Magistrate, is not the Court to 

was hot! btod on ,i;he oral evidence But on the state- which appeals from the Court of the Stationary 
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SUPERINTENDENCE OF HIGH 
COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104), 8. 15 
— contd. 

(b) Criminal Cases — contd. 

Magistrate ordinarily lie, within the meaning of 
s, 195 (7). The Court, to which the Court of the 
Stationary Magistrate is, within the meaning of 
s. 195 ( 6 ) and (7), subordinate is that of the District 
Magistrate. Eroma Yariar v. Emperor , I. L. R. 
26 Mad. 656, and Sadhu Lall v. Ram Churn Pasi , 
I. L. R. 30 Calc . 394, followed. The Joint Magis- 
trate could not, therefore, revoke the sanction 
given by the Stationary Sub-Magistrate, the Dis 
trict Magistrate alone having the power to revoke 
or grant a sanction given or refused by the Station- 
ary Sub-Magistrate. Nor was it competent to a 
District Magistrate, under s. 407, to direct that 
applications "for revoking or granting a sanction 
given or refused by a Sub-Magistrate may be 
presented to the Joint Magistrate. Whether the 
Court authorised to exercise such a power funder 
sub-s. ( 6 ) can exercise it suo motu, as if it were a 
Court of revision, where no application has been 
made to it either to give a sanction, which has been 
refused or to revoke a sanction, which has been 
given. Queer e : The course pursued by the police 
in sending a police report in respect of the offence 
was contrary to law ; but whether, on the strength 
of the sanction accorded to P, a police officer or 
other stranger might have preferred a complaint 
against S. Quaere : The mere fact that a com- 
plaint has been made, in pursuance of sanction, 
will be no bar to a Court competent under sub-s. 
(6) to deal with an application for revoking such 
sanction, entertaining such application and dis- 
posing of it according to law, even if the complaint 
in pursuance of the sanction has been preferred to 
itself. In the matter of Subbamma (1904) 

I. Xi. R. 27 Mad. 124 
129, _ — _ — — — . — - — -Sanction — Notice 
to accused — Reference to High Court — Re-visional 
power. S. 215 of the Code of Criminal Procedure 
is not applicable to a case in which a commitment 
in question has not been made under any one of 
the four sections therein specified, but has been 
made under the directions of the High Court under 
s. 526 (I) IV. An order of a Sessions Judge or 
District Magistrate passed under s. 436, directing 
commitment, may be quashed by the High Court 
in the exercise of its re visional powers, though not 
under s. 215. Rut an order passed by the High 
Court itself under s. 526 cannot be so revised. 
Sanction accorded by Government under s. 197 is 
not null and void for the reason that no notice was 
given to the accused to show cause, why it should 
not be given. It is a matter left to the discretion 
of Government whether such opportunity should 
be given to the person concerned before sanction- 
ing his prosecution. There is a marked distinction 
between the classes of offences dealt with in s. 195, 
els. (6) and (c), and those dealt with in s. 197. A 
Court granting sanction under s. 195 ( b ) and (c) 
does so in connection with offences committed in 
or in relation to any proceeding in such Court^and 


SUPERINTENDENCE OF HIGH 
COURT — contd. 

3. CHARTER ACT (24 & 25 VICT., C. 104) & 15 
— contd. 

(5) Criminal Cases — contd . 

the Court therefore acts in its judicial capacity in 
granting the sanction on legal evidence. But the 
Government in according or withholding sanction 
under s. 197 (for the prosecution of a public servant 
in respect of an offence alleged to have been com- 
mitted by him as such public servant), acts purely 
in its executive capacity and the sanction need not 
foe based on legal evidence. The Criminal Proce- 
dure Code does not prescribe any particular form 
for the sanction required by s. 197 as it does in the 
case of sanction accorded under s. 195. In the 
matter of Kalagava Bapiah (1904) 

I. Xi, R. 27 Mad. 54 

130. — Sanction to pro- 

secute — Revision— Appeal — Penal Code (Act XLV 
of 1860), s. 211. Held, that an application made 
under cL 6 of s. 195 of the Code of Criminal Proce- 
dure may properly be regarded as an application 
by way of appeal, though it is not material by 
what name the application is called in pursuance 
of which the appellate Court revokes (or grants) 
a sanction granted (or refused) by a subordinate 
Court. Mehdi Hasan v. Tola Ram , I. L. R. 15 
All 61, discussed. Held, also, that to constitute 
the offence provided for by s. 211 of the Penal 
Code is sufficient that a false complaint should 
be made against any person. It is not necessary 
that a summons should be issued upon such com- 
plaint. Hardeo Singh v. Hangman Dat Narain 
(1904) . . . I. X*. R. 26 All. 244 

131. - High Court 9 b 

powers of revision— Criminal Procedure Code, s. 195 
— Sanction to prosecute— Sanction granted by a 
Civil Court. Where sanction to prosecute in re- 
'spect of several offences under various sections of 
the Penal Code was granted by a Munsif, and his 
order was upheld by the District Judge in revision,, 
it was held that the High Court had jurisdiction to 
interfere in revision under s. 439 of the Code of 
Criminal Procedure. In re Chennanagoud , I. L. R. 
26 Mad. 189, dissented from. Held, also, that it 
is not expedient that a sanction to prosecute should, 
be given to a debtor to use against his creditor. 
Nazir Hasan v. Dost Muhammad (1904) 

I. I*. B. 26 All. 1 

132. Sanation to pro- 

secute, power of Appellate Court to grant — Rule <m- 
District Magistrate to show cause— Right of opposite 
party to be heard — Criminal Procedure Code (Act 
V of 1898), ss. 195, 438. The power of granting 
sanction by an Appellate Court ought to be exer- 
cised carefully, especially when sanction is refused 
by the Court of first instance. Where sanction 
had been granted by the Sessions Judge to prosecute 
the petitioner for the purpose of public justice, 
and a rule had been issued by the High Court upon 
the District Magistrate only to show cause why 
the sanction should not be set aside, it was held at 
the hearing of the rule that the opposite side had 
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OTPEBBN'TEHDEiN'CE OP HIGH 

COUBT— contd. 

3. CHARTER, ACT (24 & 25 VICT., C. 104), S. ifi- 
— contd. 

(b) Criminal Cases — contd , 

no locus standi and should not he heard, Jhalan 
Jha v. Buchar Gope (1904) 

I. B. B. SI Calc. 811 

133. — High Court's 

■powers of revision — Order passed by a Munsif 
directing the prosecution of a party to a civil suit . 
Where a Munsif acting under s. 476 of the Code 
of Criminal Procedure directed the prosecution of 
•a party to a civil suit pending before him, it was 
held by Stanley, C.J., and Blair, J., that the 
High Court had no jurisdiction in the exercise of 
its ~ re visional powers of the criminal side under 
s. 439 of the Code of Criminal Procedure to inter- 
fere with such order. Eranhol i Athan v. King- 
Emperor , I. L. R. 26 Mad . 8 ; Kali Prosad Chatter jee 
v. Bhubon Mohini Dasi, 8 C. W. N. 73, and Em- 
peror v. Mohammad Khan Jf AIL W eekly Notes, (1902), 
.202, referred to. Per Banerjee, J., (contra). — The 
High Court has power under s, 439 of the Code of 
/Criminal Procedure to revise an order made under 
s. 476 of the Code, whether such order be made 
by a Civil, Criminal, or Revenue Court. Emperor 
v. Muhammad Khan , All. Weekly Notes, (1902), 
p. 202 ; In the matter of the petition of Mathura Das, 
I. L. R. 16 All. 80 ; In the matter of the petition of 
Alamdar Hussain, 1. L. JR. 23 All 249 ; Khepu 
Nath Sikclar v. Gris Ghunder Moolcerjee , I. L. R. 
It $ Gale. 730 ; Ghudhura Mahomed Isarul Hug v. 

• Queen-Empress , I. L. JR. 20 Calc. 349 ; Queen-Em- 
press v» Srinwasalu Naidu, 1. L. R. 21 Mad. 124 ; 
Queen-Empress v. Rachappa, I. L. R. 3 Bom. 109 ; 
In re Bal Gangadhar Tilak, L L, R. 26 Bom. 785 ; 
Eranholi Athan v. King-Emperor , I. L. R. 26 
Mad. 98 ; and Kali Prosad Chatterjee v. Bhubon 
Mohini Dasi , 8 C. W. N. 73, referred to. Beep 
Kith war. In the matter of the petition of. (1904) 

I. B. B. 26 All. 249 

134. — — - — - — Sessions 1 Court 

— Charge , power to amend — Amendment not to go 
beyond subject-matter of indictment— Remand order 
by High Court, effect of — Discretion of Sessions 
Judge — Jurisdiction. The Sessions Court is not a 
Court of Original Jurisdiction and though vested 
with large powers for amending and adding to 
-charges can only do so with reference to the imme- 
diate subject of the prosecution and committal 
and not with regard to a matter not covered by 
the indictment. Where a remand order of the 
High Court directed the accused to be tried under 
s. of the Penal Code and the Sessions Judge 
•altered the charge to one under s. iff: Held, that 
the Order of the High Court was not intended to 
fetter the discretion of the Sessions Judge, and he 
had the power to alter the charge. It was found, 
however, that these charges related to events, 
which did not form the subject-matter of the 
complaint as originally lodged and the Magistrate 
-also did not commit the case with reference to" them : 
Meld, that the Sessions Judge should not try the 

■ 'dv v!"' ' \ ; 


3. CHARTER ACT (24 & 25 VICT., C. 104), S. 15 
— concld. 

(b) Criminal Cases— concld. 

accused on the amended charge, notwithstanding 
the remand order of the High Court, this objection 
not having been raised and dealt with, when that 
order was made. Birendra Lal Bhaderi v. 
King-Emperor (1904) . .8 0. W. BT. 784 


4. CIVIL PROCEDURE CODE, 1882, S. 622. 

1. Order made by 

High Court, application to review . S. 622 of the 
Civil Procedure Code (XIV of 1882) does not apply 
to a case where the order, of width review is 
sought, is made by the High Court. The Court 
referred to in s. 622 is a Court other than the High 
Court. In re Premji Trikemdas 

I. B. B. 17 Bom. 514 


2. Application 

where it ivas found an appeal lay— Application 
treated as appeal. Where an application was made 
for the exercise of its superintendence under s. 622 
of the Civil Procedure Code, and the Court found 
that an appeal lay in the case, and that therefore 
it ought not to exercise such superintendence, the 
application was allowed to be treated as an appeal 
(the appeal from its value lying to the High Court 
and the application under s. 622 having been made 
before expiry of the time allowed for an appeal) 
on the proper Court-fees being paid. Mahomed 
Wahiudin v. Hakiman , I. L. R. 25 Calc., 757, 
referred to. Sridharae Somayajipad v. Pera- 
mathan Somayajipad . I. B. B. 23 Mad. 101 


o. — — - Delay m mov- 

ing Court. Where an auction-purchaser applied to 
the High Court to set aside, in the exercise of its 
powers under s. 622 of the Civil Procedure Code, an 
order setting aside a sale of immoveable property 
in execution of a decree, on the ground that such 
order was illegal, such application being made near- 
ly seventeen months after the date of such order, 
the Court, having regard to the tirhe that had 
elapsed before such application was made, refused 
to interfere. In the matter of the petition of Derga 
Prasad . . . I. B. B. 4 All. 154 


4. On the question 

whether the High Court should refrain from exer- 
cising its powers under s. 622 by reason of the long 
time which had elapsed from the date of the decree, 
— Held , that the petitioner was not fairly charge- 
able with laches. Balmakend v. Sheo Jatan Lal 

I. B. B. 6 AIL 125 

■&: — — - 

without | application by a party to suit. A High 
Court can interfere under s. 622 of the Code of Civil 
Procedure without an application made to it by 
a party to the suit. Anthony v. Defont 

L B. B. 4 Mad. 217 
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g — Interference 

without application by party to suit Reference 
from District Judge . It is only on the application 
of a party interested that the High Court can act as 
a Court of revision under s. 622 of the Civil Proce- 
dure Code. Accordingly, where a Munsif, consider- 
ing that the Subordinate Judge had acted without 
jurisdiction in setting aside on appeal certain orders 
made by him, brought the matter to the knowledge 
of the District Judge, who took the same view and 
the latter referred the case to the High Court 
under that section, it was held that the Court had 
no power to interfere. Mahomed Foyez Chow- 
DHEY V. GoLTTCK DaSS . . 7 U Jj. J*. 

Revision of order 


7 _ — . . 

of lower Court— Power of High Court , on the appli- 
cation of * third party— Original order passed for 
delivery of possession to auction-purchaser Dis- 
possession of auction-purchaser by a claimant— 
Order for registration of name of claimant — Juris- 
diction of Court to re-open execution-proceedings. 
On a dispute arising between two contending par- 
ties A and B, for registration of their names, a 
reference was made to the District Judge under 
s 55 of the Land registration Act, and a decision 
was passed in favour of A, the petitioner, who was 
put in possession of the property notwithstanding 
the objection of one C, the opposite party, that he 
held possession of the village as a permanent tenure- 
holder, having acquired a title by auction-purchase 
in execution of a mortgage decree. No steps were 
taken by 0 to obtain any recognition of bis title 
from the District Judge, but some time after he 
applied to the Subordinate Judge for an amendment 
of his safe certificate, and having obtained an order 
of the Court re-opening the execution-proceedings 
he applied for a fresh writ of possession in pursuance 
of the amended sale certificate. The Subordinate 
Judge issued a fresh writ of possession but A, re- 
sisted the execution of that writ and possession, 
could not be given without complaining of the re- 
sistance to the Subordinate Judge. 0 applied for 
and obtained a fresh writ for possession. Before 
any action could be taken upon that writ, -the peti- 
tioner presented an application to the Subordinate 
Judge representing his right in and possession of 
the property, but the Subordinate Judge declined 
to take any action upon it. Several resistances 
were made to the delivery of possession to the 
opposite party, and several successive write of 
possession were issued by the Subordinate Judge. 
Held , that, under the above circumstances, A had 
sufficient interest in the orders complained against 
to justify him in moving the Court under s. 622, 
Civil Procedure Code. Semite: Under certain cir- 
cumstances, the High Court can act under s. 622, 
otherwise than on the application of a party to 
the proceedings against which revision is sought 
to be taken. Mahomed Foyez Chowdhry v. Golueh 
Dass t 7 C . L. R. 191, explained and distm- 


SUPSHIKTENDENrCE OF HIGH: 
C OXJ RT —contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622' 
— contd. 

guished, Raghu Hath Gufrati v. Red Chair apt J 
Singh 1C. W. N: 633, referred to. That it was 
not open to the Subordinate Judge to make the 
original order for delivery of possession over 
a<min, and the proceedings of the Subordinate 
Judge were bad ah initio. Golam Mahammad v. 
Saroda Mohan Moitra . 4 C. W. IN. 895* 


8 . 


Case where other • 


specific remedy exists — Bom. Reg. II of 1827, s. 5- 
CeHiorari — Mandamus — Prohibition — Specific Re- 
lief Act (I of 1877) Ch. Till. A Division Bench 
(Pinhey and Nanabhai Haripas, JJ .) of the 
Hi^h Court referred the following question for the 
determination of the Full Bench : 44 Whether the 
Hi oh Court should exercise its extraordinary juris- 
diction under s. 622 of the Code of Civil Procedure, 
or otherwise, on behalf of persons who feel them- 
selves aggrieved by orders passed by Courts^ below 
in cases in which it appears the law has specifically 
prescribed another remedy by suit or otherwise f r 
Held that the question did not admit of a precise 
categorical reply ; that the High Court could not 
impose on itself limitations without regard to cir- 
cumstances ; hut that the general principles gov- 
erning the exercise, by the High Court, of its visi- 
tatorial or superintending powers to be deduced 
from a general survey of the authorities on the sub- 
ieet might be reduced to the form of the following 
seven propositions, the fifth of which Wuld^ or dn 
narilv govern in the class of cases alluded to m the 
auestion ; (i) The visitatorial or superintending, 

rawer of the High Court is so necessary and almost 
indispensable, that it is not to be wholly excluded 
even by a clause in a statute withdrawing cases, 
under the statute from its control. When such a 
statute has been made a mere pretext, or has been' 
wholly misapplied, the case will be treated as one 
rat really arising nnder the statute, hut on am 
evasion or perversion of the statute, and as such 
subject to the general control of the Court, (ii) 
The Court having called up the record or proceed- 
ings of a subordinate Court, will itself investigate 
the fact on which a jurisdiction has been assumed 
or declined ; on which it depends whether the sub- 
ordinate Court could or could not legally deal with 
the matter in question, either at all or on the 
ciple to which it has referred the ease ; or accord- 
ing to which its mode of inquiry or of action may 
or may not have been in contradiction rather than 
obedience to the rules of procedure, or the pnn- 
ciples implied in them, to such a material extent 
as 1 to defeat the purpose of the law. (m) If the 
Court finds that the external conditions of juris- 
diction, of investigation, and of command, have- 
been satisfied by the inferior Court, it will not sub- 
stitute its own appreciation of evidence, or its i own 
judgment thereon, for the determination of the 
inferior Court in any matter committed by the 
Legislature to the discretion of such Court, (iv) 
Where an appeal is provided, the Court will not 
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4. CIVIL PROCEDURE CODE, 1882, S. 622 
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interfere by any peremptory order with the ordinary 
course of adjudication, save in cases wherein a 
defeat of the law and a grave wrong are manifest, 
and are irremediable by the regular procedure, 
(v) Where a decree or order of a subordinate Court 
is declared by the law to be, for its own purposes, 
final or conclusive, though in its nature provisional, 
as subject to displacement by the decree in another 
more formal suit, the Court will have regard to 
the intention of the Legislature that promptness 
and certainty should, in such cases, be in some 
measure accepted instead of juridical perfection. 
It will rectify the proceedings of the inferior Court 
where the extrinsic conditions of its legal activity 
have plainly been infringed ; but where the alleged 
or apparent error consists in a misappreciation of 
evidence, or misconstruction of the law intrinsic 
to the inquiry and decision, it will respect the inten- 
ded finality, and will intervene peremptorily only 
when it is manifest that by the ordinary and pre- 
scribed method an adequate remedy, or the inten- 
ded remedy, cannot be had. (vi) The Court will, 
in all cases, regard its exercise of the extraordinary 
jurisdiction as discretional, and subject to con- 
siderations of the importance of the particular case, 
or of the principle involved in it of delay on the 
part of an applicant, and of his merits with respect 
to the case in which the interference of the Court 
is sought. Should other special causes appear for 
or against the Court’s intervention, due weight is 
to be given to them, regard being always had to 
the, principles already enunciated, (vii) The Court 
■ will “sedulously abstain” from making any order 
or refusing to make it on grounds the appreciation 
of which is exclusively assigned by law to some 
other authority, provided the legal competence be 
exercised in good faith on matters that may reason- 
ably be understood as within its lawful range. 
Shiva Nathaji v. Joma Ivashin ath 

I. I*. B. 7 Bom. 341 

9. Gases m which 

appeal lies — “Decree ” — Order rejecting memoran- 
dum of appeal An order rejecting a memorandum 
of appeal as barred by limitation is a “decree” 
within the meaning of s. 2 of the Civil Procedure 
Code ; it is therefore appealable, and not open to 
revision by the High Court under s. 622 of the Code. 
Gulab R-ai v. Mangli Lal . I. B. B. 7 All. 42 

10. Civil Procedure 

Code, 1882, s. 381 — Order dismissing suit on fail- 
ure to give security for costs. Held by the Full 
Bench, that an order passed under s. 381 of the 
Civil Procedure Code, dismissing a suit for failure 
by the plaintiff to furnish security for costs as 
ordered, was the decree in the suit, and appealable 
as such, and' consequently was not open to revision 
by the High Court under s. 622 of the Code. 
Williams v. Bbown . . 1. 1*. B. 8 All. 108 


SUPERLNTEHDEHCE OE HIGH 
COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— - contd . 

by an order passed under s. 206 of the Civil Proce- 
dure Code, altered a decree passed by his predeces- 
sor in the terms, “ I dismiss the appeal,” to read 
“ I accept the appeal,” on the ground that his pre- 
decessor had obviously meant to say that he accep- 
ted the appeal, and that the decree as it stood 
failedfto give effect to the judgment. Per Old- 
field, J. — That the order passed by the Judge 
under s. 206 could not be made the subject of re- 
vision by the High Court under s. 622 of the Civil 
Procedure Code, because there was an appeal from 
the amended decree, which became the decree in 
the suit, and superseded the original decree. Per 
Mahmood, J. — That an order passed under s. 206 
of the Civil Procedure Code constituted an adjudi- 
cation separate from that concluded by a decree 
under the Code passed after the parties had been 
heard and evidence taken, and that the order in 
the present case was therefore a separate adjudi- 
cation, and was not appealable under s. 588. Also 
that, in saying that by “ dismissed ” his predecessor 
meant “ decreed,” the Judge had altered the decree 
in a manner not warranted by the terms of s. 206 ; 
that he had therefore exercised his jurisdiction 
“ illegally and with material irregularity,” within 
the meaning of s. 622 of the Code ; and that the 
Court was consequently competent to revise his 
order. T Paghunath Das v. Paj Kumar , 1. L. P. 
2 All. 276, referred to. Surta v. Ganga 

I. B. B. 7 AIL 411 

s.c. on appeal under the Letters Patent revers- 
ing the judgment of Oldfield, J., and affirming 
that of Mahmood, J. Suet a v. Ganga 

I. B. R. 7 All.^875 

12. — Civil Procedure 

Code, s. 206~Order amending decree in respect of 
Court-fee in pre-emption suit. An order as to costs 


Court-fee in pre-emption suit. 
contained in a decree for pre-emption directed that 
the pleader’s fees should be calculated with refer- 
ence to the value of the claim as set forth in the 
plaint. Subsequently the Court, professing to act- 
under s. 206 of the Civil Procedure Code, passed an 
order directing the amendment of the decree by 
calculating the pleader’s fees upon the actual value 
of the property. Held per Oldfield, J . — When 
an original decree is amended under s. 206 of the 
Civil Procedure Code, it, as amended, is the decree 
in the suit; and an appeal therefore lies from it 
under the provisions of s. 540, when the validity 
of the amendment can be questioned. The matter 
of amending a decree under s. 206 does not by itself 
constitute a “case” within the meaning of s. 622 
of the Civil Procedure Code, but forms part of the 
proceedings in the suit in which the decree is made. 
Held , therefore,^ per Oldfield, J., that where an 
original decree, ^which was appealable, was amend- 
ed by the Court of first instance, under s. 206 of 
the Civil Procedure Code, the High Court had no 
power to revise such amendment under s. 622 of the 
Code. Per Mahmood, J. {contra). Raghunath 
Das v. Raj Kumar . I, Xs. B. 2 All. 276 
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Held, on appeal under the Letters Patent, that the 
alteration of the decree was improper, and was not 
.an amendment of the kind authorised by s. -06 
of the Civil Procedure Code. An order passed under 
s. 206 amending a decree is a separate adjudication, 
and is not merely a part of the original decree, and 
such an order is not appealable under s. 5S8 of the 
'Code. Such an order therefore can be revised by 
the High Court under s. 622. The judgment of 
Oldfield, J., reversed, and that of Mahmood, J., 
affirmed. Raghunath Das S78 

23. Civil Procedure 

(Code, s. 206—, Amendment of decree— Munsif acting 

illegally but in exercise of jurisdiction. The holder 
of a decree passed in a suit on a hypothecation -bond 
applied under the Civil Procedure Code, s. 206, to 
have the decree amended by bringing the descrip- 
tion of the land contained therein into accordance 
•with that contained in the hypothecation-bond, 
and the Court made an order accordingly. On a 
revision petition preferred under the Civil Proce- 
dure Code, s. 622, by the judgment-debtor :—Held 
(reversing the judgment of Parker, J., but on 
different reasoning by the two learned Judges con- 
stituting the Court), that the High Court had no 
power to interfere on revision. Narayanasami : v. 
Nates a . . I. L. R. 16 Mad. 424 

24 , Civil Procedure 

-Code . ’ 1882, s. 44— Order refusing leave to join 
claims — Rejection of 'plaint. In a plaint filed in 
the Court of a Subordinate Judge, the plaintiff 
■claimed to recover possession of a house, together 
with some grain which was stored in it. The plaint- 
iff applied to the Subordinate Judge for leave, 
under s. 44, rule (a), of the Civil Procedure Code, 
to join the claim for grain with the claim for pos- 
session of the house. The Subordinate Judge ^ re- 
fused leave and returned the plaint, with direc- 
tions that the plaintiff should institute two . suits 
for recovery of the house and the grain, respectively, 
in the Court of the Munsif :■ — Held, that the Subor- 
dinate Judge’s order was substantially an order 
rejecting the plaint, on the ground that the plaintiff 
had joined a cause of action with a suit for recovery 
■of immoveable property ; that, although this might 
have been a misapplication of s. 44, rule (a), of the 
Code, its effect was to reject the plaint ; that such 
an order was a decree with reference to the defini- 
tion in s. 2, and was appealable as such to the Dis- 
trict Judge, and that therefore a second appeal lay 
in the case to the High Court, and that Court was 
not competent to interfere in revision under s. 622. 
Bandhan Singh v. Solhu I, Ii.pt* 8 All. 191 

■ ■■ A ' Case in which 

appeal lies. A tenure having been sold in execu- 
tion of an ex parte decree for rent due in respect 
•of it, the judgment-debtor made an application, to 
■which the purchaser was not made a party, to set 
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aside the decree, and the decree was set aside. 
The decree-holder thereupon applied under s. 622 
of the Civil Procedure Code to set aside the order 
of the Munsif. Held, that, inasmuch as an appeal 
lay, under s. 55S (cl. 6), from the order of the 
Munsif, the court ought not to interfere under 
s. 622. Ram Kristo Roy v. Naik Tara Dass 

12 C. L. R. 449 

26. — Case in which 

no appeal lies— Calling for record in case— Per 
Pe arson, J., Oldfield, J., and Straight, J. — 
When, under s; 622 of Act X of 1877, the High 
Court has called for the record of a case in which 
no appeal lies to it, it may, under that section, pass 
any order in such case which it might pass if it 
dealt with the case as a second appeal under Ch. 
XLII of that Act. Per Stuart, C.J.—The High 
Court may, under that section, pass in such case * 
any order, whether in regard to fact or law, as it 
thinks proper. In the matter of the petition of 
Muhammad v. Husain * . I. i. R- 3 All. 203 

27 . Interference of 

High Court where no appeal lies. Where an appeal 
preferred to the Distict Court against an order 
refusing an application for execution of a decree 
for costs was allowed, the High Court, on a second 
appeal being instituted, held that no appeal lay, 
either to the District Court or to the High Court, 
but entertained the matter under s. 622 of the 
Civil Procedure Code, and upheld the order of the 
District Court. Bhoyrur Chunder Doss v. 
Wajedunnissa Khatoon . 6 0, L, R. 284 

18 . _ — Objection to 

attachment of property — Objection allowed — Costs 

Huit to establish right — Appeal — Refund of costs 

Civil Procedure Code , 1882, ss. 244 , 280 , 283. 

Art objection to the attachment of property at- 
tached in execution of a decree was allowed, the 
decree-holder being ordered to pay the costs of the 
objector. The decree-holder thereupon brought a. 
suit to contest the order allowing the objection. 
He did not seek in this suit relief in respect of the 
costs. He obtained a decree setting aside the 
order allowing the objection. He then applied to 
the Court which had made the order to order a 
refund of the amount of the costs which had been 
paid to the objector. Held, that, the application 
regarded as one with regard to a portion of an order 
made under s. 280 of the Civil Procedure Code, 
the Court was fundus in the matter, and could not 
make or enforce such an order as was sought for ; 
and that its order disallowing the application 
was not appealable as it was not one made under 
s. 244, and if taken to be one passed with reference 
to s. 280, an appeal was barred by s* 283 : the 
Court therefore would interfere under s. 622 of 
the Civil Procedure Code. In the matter of the 
petition of Raghu Nath Das. Raghu Nath Das 
l\ Badri Prasad ■ 



DIGEST OF CASES, 


( 12326 ) 


SUFERINTEHDE]NrCE OF HIGH SUPERIHTEHDEHCE OF HIGH 
COURT — contd. ; COURT — contd. 

4 CIVIL PROCEDURE CODE, 1882, S. 622 4 CIVIL PROCEDURE CODE, 1882, S. 622* 

— contd . — contd. 

of Civil Procedure, to set aside the award mads 
by the arbitrators, on the grounds (i) that his 
pleader had not been authorized in writing, as re- 
quired by s. 506 of the Code, to apply for arbitra- 
tion ; and (ii) that he himself had not consented' 
to the reference. — Held, that, under the circum- 
stances, It M was not entitled to relief. Unnira-- 
man v. Chathan , . I. L. R. 9 Mad. 451. 

24. — Arbitration — - 

Award-— Application to file award , objection to — 
Decree on award , finality of — Private arbitration 
— Bevisional powers of High Court — Jurisdiction 
• — Civil Procedure Code (Act XIV of 1882), ss. 520,. 
521, 525, 526, and 622. Certain disputes between 
parties were referred under a written agreement 
to an arbitrator, who, in due course, made his. 
award. The plaintiff then applied to the Subor- 
dinate Judge to have the award filed in Coiirt under 
the provisions of s. 525 of Code of Civil Proce- 
dure. The defendants came in and objected to 
the award on the following amongst other grounds : : 
(i) That the value of the property in suit was 
R500 only, and therefore that the application should 
have been made in the Munsifs Court and not in 
that of the Subordinate Judge, (ii) That the agree- 
ment of submission was vague and indefinite, "and 
did not clearly set out the matters in dispute. . 
The Subordinate Judge overruled the objection 
without tailing any evidence, and directed the award 
to be filed and a decree to be passed thereon. The 
plaintiff appealed. The defendants contended 
that no appeal lay, and that, if it did, it lay to the 
District Judge, and not to the High Court. Held, 
that, assuming that on a proceeding under ss. 525 - 
and 526 the Court has power to consider such ob- 
jections as are mentioned in ss. 520 and 521, the • 
above objections did not fall under either section, 
but that the Subordinate Judge, before entertain- 
ing the application, was bound to satisfy himself 
that he had jurisdiction to entertain it, and for 
that purpose to take evidence regarding the value- 
of the property ; and that, even if no appeal lay, 
the High Court could interfere under its revision 
powers, because the Subordinate Judge had acted, 
in the exercise of his jurisdiction illegally in assum- 
ing jurisdiction without taking such evidence. . 
Rindessttri Pershad Singh v. Jankee Pershad 
Singh . * . I. L. R. 16 Calc. 482 

25. — Attachment — 

Power to set aside order for attachment by another 
Court. No Court, other than a Court of appeal or 
a High Court acting under s. 622 of the Code of 
Civil Procedure, can discharge an order of attach- 
ment issued by another Court. Kolasheebi 
Illath Naranian v . Kolasheebi Illath Nila- 

KANDAN 

26. — '■■■■■ —; , ■ ' 

Order refusing issue of — Civil Procedure Code, 
ss. 180, 387 — Interlocutory orders . Under s,M>22; 


v' — — - Arbitration — 

Illegal procedure on arbitration— Invalid award . 
Where two of five arbitrators nominated by the 
parties to a suit and appointed by the Court had 
not consented before, and, after appointment, 
declined to act, and the Court appointed two arbi- 
trators in their place against the consent of one of 
the parties to the suit, and the appointment of the 
new arbitrators was not warranted by the provisions 
of s. 510 of the Code of the Civil Procedure, and the 
order of reference to such arbitrators, the award 
made by them and the decree passed upon the 
award were consequently illegal : — Held, that the 
High Court could set aside the decree under the 
powers^given by s. 622 of the Code of Civil Proce- 
dure. Ptjgabdin Ravdtan v. Mo id ins a Ravutan 

I. L. R. 6 Mad. 414 

p .'SO* — Arbitration — 

Order refusing to file an award. ‘Where an order is 
made refusing to file an award, no appeal lies from 
it, but the High Court -can interfere under s. 622 
of the Civil Procedure Code. Mana Vikrama 
v. Mallichebey Kristnan Nambudri 

I. L. R. 8 Mad 68 

21. il — ~ : Arbitration — 

Order setting aside award for misconduct of arbi- 
trator. An order under s. 521 of the Civil Pro- 
cedure Code, setting aside an award, made on a 
reference to arbitration in the course of a suit, 
under Ch. XXXVIII of the Code, on the ground 
of the arbitrator’s misconduct, is not subject to 
revision by the High Court in the exercise of the 
powers conferred on it by s. 622 of the Code. 
Chattab Singh v. Lekhraj Singh 

I. L. R. 5 All. 293 

22. — Arbitration — 

Act VIII of 1859 , s. 318 — Award made after time 
allowed by Court. An order of reference to arbitra- 
tion was made on 21st January. Six weeks’ time 
was allowed for the return of the award. No appli- 
cation was made for extension of time. The award 
having been returned on 8th May, the Court refused 
to give judgment in accordance with it under s. 522 
of the Code of Civil Procedure, on the ground that 
it was not valid. The plaintiffs then petitioned 
the High Court under s. 622 of the Code of Civil 
Procedure : — Held , that the award was invalid, and 
the Court had not failed to exercise jurisdiction 
within the meaning of s. 622 of the Code of Civil 
Procedure. Simson v. Venkatagopalam 

I. Ii. R. 9 Mad. 475 

23. ■ ■ — Arbitration — 

Award — Error of procedure — Belief refused on 
equitable grounds . B M, party to a sait, having 
authorised his agent to conduct the suit, the agent 
consented to the case being referred to arbitration 
by the Court. The arbitration was carried on to 
the knowledge and with the assent of B M. On 
an application by B. M, under s. 622 of the^Code 
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•of the Code of Civil Procedure, interlocutory orders 
passed under s. 367, refusing applications for the 
issue of a commission to examine witness, or under 
s. 130, directing the production of documents, 
•cannot be revised. In re Nizam of Hyderabad 
I. Xi, R. 9 Mad. 256 

27. Decree , con " 

sir notion of — Order misconstru ing decree. Where 
in a case of the execution of a decree in which no 
second appeal lay to the High Court, the Appel- 
late Court held, on the construction of the decree, 
that it awarded interest on the principal amount 
of the decree, the High Court, under s. 622 of Act 
X of 1877, holding that the Appellate Court had 
misconstrued the decree, and that the decree did 
not award such interest, modified the order of the 
Appellate Court accordingly. In the matter of the 
petition of Muhammad v. Husain 

I. L. R. 3 All. 203 

28. Decree — Order 

reversing refusal to set aside ex parte decree. After 
a decree had been made ex 'parte, the defendant 
applied to have it set aside. The Subordinate 
Judge refused the application, but his order was 
reversed by the District Judge. Held , that no 
appeal lay, nor would the Court interfere under s. 
622 of the Civil Procedure Code. Aubinash 
Chttnder Mookerjee v. Martin 

I. Ii. R. 8 Calc. 832 

$j; 29. ? " ■ ■ . A ■ Discretion , ; : in- 
terference with exercise of — Collector — Hereditary 
Offices Act {Bom. Ill of 1874), s. 10 — Collector's 
certificate . The Collector, when granting a certi- 
ficate under s. 10 of the Bombay Hereditary Offices. 
Act (Bom. Ill of 1874), exercises a judicial function, 
and is subject to the supervision of the High Court ; 
but the High Court will not interfere with his dis- 
cretion, unless there is violent misuse of authority, 
obvious bad faith, or reckless disregard or wanton 
perversion of the law on his part. Collector of 
Thana v . Bhaskar Mahadev Sheth 

I Xj. R, 8 Rom. 264 

30. Suit for arrears 

of rent — Decision of Collector on appeal from 
Assistant Collector — JV.-W. P. Pent Act {XII of 
1882), ss. 188 , 199. The High Court has no power 
to revise, under s. 622 of the Civil Procedure Code, 
an order passed by a Collector under s* 183 of the 
N.-W. P. Rent Act (XII of 1881) on appeal from 
an Assistant Collector of the second class. Hur 
Per shad v. Lalu, 8 N. W. 60, distinguished. Ram 
Dayal v. Ramadhin I. Xi, R. 12 All. 198 

: inter- 
ference with exercise of — Refusal to grant certi- 
ficate of sale under Madras Rent Recovery Act- 
Civil Procedure Code, 1882, s. 4. A sale of the 
tenant’s interest in certain land having taken place 
under ss. 39 and 40 of the Rent Recovery Act, 
the Deputy Collector refused to issue a sale-certi- 

VOL. V. 
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ficate to the purchaser, on the ground that the sals 
had been irregularly conducted. Held , that- tbo 
High Court had no power to review the proceedings 
of the Deputy Collector under s. 622 of the Code 
of Civil Procedure. Veli Periya Mira Ravuthan 
v. Mo id in Padsha Ravuthan 

I. Ii. R. 9 Mad. 332 

32. — — _ - Discretion , inter- 

ference with exercise of — Admission by District 
Court of appeal presented out of time. Where a 
District Court admitted an appeal presented out of 
time, on the ground that the appellant, having 
filed an application for review within the time 
allowed for an appeal, was entitled to exclude the 
time occupied in prosecuting the review : — Held , 
that the High Court could not interfere on revision. 
Vasudeva v. Chinn as ami I. X». R. 7 Mad, 584 

33. ■ ■ . Madras Rent 

Recovery Act {Mad. Act VIII of 1865), ss. 10 and 
76. The defendant in a suit under the Madras 
Rent Recovery Act was evicted in pursuance of 
an order made under s. 10. That order having 
been reversed on appeal, he applied to be replaced 
in possession, but the Sub-Collector dismissed that 
application. Held, that the High Court could not 
interfere in revision under the Civil Procedure 
Code, s. 622. Appandai v. Srihari Joishi 

I. X*. R. 10 Mad. 451 

34. —-A- ■ ' ' 4 — - — Madras Rent Re ~ 

cover y Act {Mad. Act VIII of 1865), s. 76. Order 3 
passed by a Collector under the Madras Rent 
Recovery Act are not open to revision under s. 622 
of the Civil Procedure Code. Velli Periya Mira v. 
Moidin Padsha, I. L. R. 9 Mad. 332 , followed. 
Venkatanarasimha Naidu V . Sttranna 

I. Xi. R. 17 Mad. 298 

35 . Error in law- 

— Civil Procedure Code, 1882 , s. 32 — -Interpleader 
suit , application to be made a parly to — Power of 
High Court on revision — Erroneous construction 
of Act. A merely erroneous construction of the 
provisions of an Act is not a ground, for relief under 
s. 622 of the Civil Procedure Code. M J instituted 
an interpleader suit against two rival claimants, 
N and A, in respect of a sum of R20,000. R 
subsequently claimed a portion of the money and 
applied to be made a party to the suit, but was 
opposed by M J and N. The Subordinate Judge 
refused the application, on the ground that, though 
it was probably made under s. 32 of the Civil 
Procedure Code, M's right or claim not having been 
admitted by the plaintiff, nor asserted to his know- 
ledge, she "was not a necessary party under the 
special provisions of Ch. XXXIII of the Civil 
Procedure Code, and referred her to a regular suit. 
Held, that the order, though based upon an erro- 
neous construction of the provisions of s. 32 of the 
Code, did not come within the scope of s. 622, in- 
asmuch as it could not be said that the Subordi 

17 u 
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nate Judge had failed to exercise a jurisdiction 
vested in him by law. Rabbaba Khanum v. \ 
Noorjehan Begum alias Dalim Shahiba 

I. L. R. 13 Calc. 90 

30, — — Error in law — 

Dismissal of suit by Small Cause Court — Legal 
Practitioners * Act A Small Cause Court having 
dismissed a suit brought by a pleader to recover 
from Ms client a fee chained for the conduct of a 
suit, on the ground, that such a suit would not lie, 
because it was based on an oral contract, and such 
contract could not be enforced by reason of the 
provisions of the Legal Practitioners’ Act, the 
High Court, under s. 622 of the Code of Civil Pro- 
cedure, reversed the decree of the Small Cause 
Court. Rama v. Ktjnji 1. 1*# R. 9 Mad. 375 

37, — — Error of law — ] 

Application to bring decree into conformity with 
judgment, A Small Cause Court rejected an appli- 
cation made under s. 206 of the Code of Civil Pro- 
cedure to bring a decree into conformity with 
the judgment, on the ground that a former appli- 
cation had been dismissed for default and the peti- 
tioner was bound to apply within one month from 
the date of dismissal and was now too late. On 
an application to the High Court under s. 622 of I 
the Code to set aside this order : — Held, that the { 
High Court could not interfere. Jivraji v. Pragji | 

I. L. B, 10 Mad. 51 l 

38. . Court acting j 

without jurisdiction — Suit for rent entertained by j 
Small Cause Court under erroneous impression ! 
it was due under a contract, A Small Cause Court, | 
which had jurisdiction under Act XI of 1865 to 
entertain suits for rent only where the claim was 
founded on contract, erroneously assumed that a 
sub-tenant, by entering on land with notice that his 
lessor was bound to pay rent to the landlord, be- 
came liable by an implied contract to pay the rent 
to the landlord, and passed a decree against the 
sub-tenant for the rent in arrears : — Held , that 
under s. 622 of the Code of Civil Procedure, the 
High Court had power to set aside the decree. 
Amir Hassan Khan v. Sheo Bahsh Singh , I, L . R. 

11 Calc. 6 , discussed and explained. Manisha 

. Eeadi v. Siyali Koya . I. L. B. 11 Mad. 220 

89. ^ — Material irre- 

gularity — Small Cause Court , motion for new trial 
of case in. The defendant contracted to sell to 
the plaintiffs a quantity of rapeseed, April-May 
delivery. On the 23rd of April the defendant 
endorsed over to the plaintiffs a delivery order for 
the seed given him by L M & Co., which plaintiffs 
presented to L M & Co. On the 26th April and 
on three or four subsequent occasions, L M & Co. 
refused to , deliver, on the ground that they had 
till the 31st May for delivery. On the 15th May 
L M & Go. failed, and th« n, but not before, plain- 
tiffs informed the defendant that they had riot had 
delivery from L M & Co., and demanded it of him* 
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The defendant failing to deliver, the plaintiffs sued 
for damages as of the 31st May. The learned. 
Judge of the Small Cause Court, on this statement 
of facts, and before evidence was gone into, ruled, 
that the damages were assessable as of the 25th 
April, on which day it was admitted the market 
rate was as high or higher than the contract rate. 
The plaintiffs, on this ruling, without going into 
their case further, accepted judgment for nominal 
damages, and took out a rule for a new trial on 
the ground that the Judge was in error in assign- 
ing the 25th April, and not the 31st May, as the 
date which ruled the question of damages. On 
the argument of the rule, the Full Court decided 
against the plaintiffs, not on this point, which they 
did not decide one way or the other, but on another 
point altogether, viz., that the plaintiffs ought to 
have given defandant notice of L M & Cols refusal 
to give delivery on the 25th April, and, not having 
done so, could not call on the defendant to deliver. 
The plaintiffs now moved the High Court under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882) to set aside the order of the Full Court of 
the Small Cause Court as one, which at that stage 
of the proceedings that Court had no right to make. 
Held, that in making the order in question under 
the circumstances of the case, and the state of the 
record, the Full Court had acted with material 
irregularity within the meaning of s. 622 of the 
Civil Procedure Code, and that the case must be 
remanded to be dealt with according to law r . 
Ralli v. Parmanand Jewraj 

I. L, R. 13 Bom. QA% 

40. — — — Execution of 

decree-— Application for execution of decree — Civil 
Procedure Code , 1877, s. 244 — Registration Act, 
1866 , s. 53. An application was made to a District 
Munsif on the 16th July 1877 to issue execution 
on a decree, dated 6th November 1869, obtained 
on a bond registered under s. 53 of the Registration 
Act of 1866. He made an order refusing execu- 
tion, the decree being one passed, not in a regular 
suit, but in a summary suit, and governed by the 
period of limitation prescribed by Art. 166, Sch. II, 
Act IX of 1871. On appeal the Subordinate 
Judge reversed the order of the Munsif, holding 
that Art. 167, Sch. II of Act IX of 1871, applied. 
Held, that under s. 622 of Act X of 1877, the High 
Court could not interfere, as the Subordinate Judge 
had jurisdiction to hear the appeal Suryapragasa 
Rau v. : Vaisya Sannyast , Razit ^ CCV' jvy. : ? \’"v 

I. Ij. B. 1 Mad, 401 

41. — Execution of 

decree — Civil Procedure Code, 1882, s. 335 — 
Resistance to execution of decree . An order under 
s. 335 of the Civil Procedure Code is subject to 
revision by High Court under s. 622 of that Code. 
Shiva Naihaji v. Jama Kashinath , 1. L. R. 7 
Bom. 341 , followed. Sheoraj Singh v. Banwari 
Das .... I. Is. R. 6 All. 172 
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42. — Order for pos- 

session on application by usufructuary mortgagee 
ejected by auction-purchaser to be restored to pos- 
session — Civil Procedure Code, 1SS2, s. 335. In a 
suit for sale upon a mortgage the plaintiff, having 
obtained a decree, assigned the same, and the as- 
signee brought the property decreed to be sold to 
sale and purchased it himself and obtained posses- 
sion. A usufructuary mortgagee of the property 
who had been a party to the suit, and in whose 
favour the decree was, in so far that it declared his 
right to continue in possession, applied to be re- 
stored to possession and obtained an order in his 
favour. Thereupon the assignee, auction -purcha- 
ser, applied in revision to have the order restoring 
the usufructuary mortgagee to possession set aside. 
Held, that the order in question was an order which 
could properly be made under s. 335 of the Code of 
Civil Procedure, and, being unappealable, an appli- 
cation for revision thereof might lie. See Sheoraj 
Singh v. Banwari Das, I. L. B. 6 All. 172. 
Sabhajit v. Sri Gopal . I. L. R. 17 All. 222 

43. Jurisdiction, ex- 

ercise of — Erroneous decision in suit tried with 
jurisdiction — Act X2I of 1879, s. 92. A court 
that has decided a suit over which it had jurisdic- 
tion cannot, only on the ground that it has arrived 
at a wrong decision, be said to have exercised its 
jurisdiction illegally, or with material irregularity, 
within the meaning of s. 622 of Act X of 1877, 
as amended by s. 92 of Act XII of 1879. Amir 
Hassan Khan v. Sheo Raksh Singh 

1. 1*. R. 11 Calc. 6 : L. R. 11 1. A. 237 

44. Discretion of 

Court exercised with jurisdiction. S. 622 of the 
Code is one of very limited operation ; and where a 
lower Court has jurisdiction to decide a question of 
law or fact, the High Court has no power to inter- 
fere on revision with the decision on those ques- 
tions. Amir Hassan Khan v. Sheo Bahsh Singh, 
2. L. E. 11 Calc. 6, followed. Krishna Mohini 
Dossee v. Kedernath Chuckerbutty 

I. li. R. 15 Calc. 446 

45. ~ Decision by 

competent Court. A decision by the judgment of a 
competent Court, whether right or wrong, which by 
law is final and without appeal, where the Court 
has not acted in the exercise of its jurisdiction 
illegally, or with material irregularity, cannot be 
set aside under s. 622 of the Civil Procedure Code. 
Muhammad Yusup Khan v. Abdul Rahman 
Khan . . . I. L. R. 16 Calc. 749 

HR. 16 I. A. 104 

46. Jurisdiction, in- 

terference with exercise of — Civil Procedure Code, 
1882, s. 320 — Transfer of decree to Collector for 
execution — J Rules made by Local Government A 
decree passed by a Subordinate Judge upon a 
bond, in which certain immoveable property was 
mortgaged, was, in accordance with the rules 


SUPERXHTEHDENCE OP {HIGH 

COURT — contd . 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

made by the Local Government under s. 320 of 
the Civil Procedure Code, transferred to the Col- 
lector for execution, A sale in execution took 
place and the Collector gave the purchaser a 
certificate of the sale. Upon this certificate the 
purchaser applied to the Subordinate Judge to 
give him possession of a larger amount of property 
than that specified in the certificate, and, upon 
the refusal of the Court to do so, applied to the 
Collector to amend the certificate. The amend- 
ment having been made as desired, the purchaser 
again applied to the Subordinate Judge for posses- 
sion of the amount claimed by him, and the Subor- 
dinate Judge again rejected the application, hold- 
ing that only the lesser amount had been sold in 
execution of the decree. The Court held that the 
Subordinate Judge had jurisdiction to decide the 
question : — Held, that, inasmuch as the Subordinate 
Judge had jurisdiction to decide the question, 
and inasmuch as, even if his decision were wrong, 
the purchaser had a remedy by bringing a regular 
suit, the matter did not fall within s. 622 of the 
Civil Procedure Code, so as to call for the inter- 
ference of the High Court in revision. Shivanathaji 
v. Joma Kashinath, I. L. E. 7 Bom. 341, and 
Amir Hassan Khan v. Sheo Bahsh Singh, I. L. E. 
11 Calc. 6, referred to. Sundar Das v. Mans a 
Ram .... I. L. R. 7 All. 407 

47. U Jurisdiction, in 

terference with exercise of — Limitation. A Court 
which admits an application to set aside a decree 
ex parte after the true period of limitation has ex- 

L pired, acts in the exercise of its jurisdiction illegally 
and with material irregularity within the meaning 
of s. 622 of the Civil Procedure Code, and such 
action may therefore be made tbe subject of revi- 
sion by the High Court under that section. Amir 
Hassan Khan v. Sheo Bahsh Singh , I. L. E. 11 
Calc. 6, and Magni Earn v. Jiwa Lall, I. L. E. 7 
All. 336, commented on by Mahmood, J. Per 
Mahmood, J . — The term “ jurisdiction 59 as used by 
their Lordships of the Privy Council in Amir 
Hassan Khan v. Sheo Bahsh Singh must be under- 
stood in its broad legal sense signifying the power 
of administering justice according to the means 
which the law has provided, and subject to the 
limitations imposed by the law upon the judicial' 
authority. Har Prasad v. Jaear Ali 

I. X,. R. 7 All. 345 

48. Erroneous deci 

sion on point of limitation. The fact that,a Court 
having power to decide whether or not a certain 
matter was barred by limitation wrongly decided 
that it was not barred, and proceeded to deal with 
it, affords no ground for revision under s. 622 of 
the Code of Civil Procedure. Amir Hassan Khan 
v. Sheo Bahsh Singh, I. L. E. 11 Calc. 6 ; L.E. 11 
I. A. 237, and Sarman Lalv. Klmban, I. L. E. 17 
All. 422, referred to. Sundar Singh v. Doru 
Shankar . . . I. L. R. 20 All. 78 
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SUPERINTENDENCE OP HIGH 

COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

relief under the extraordinary jurisdiction con- 
ferred by s. 622 of the Civil Procedure Code (Act 
XIV of 1882). The subject-matter of the suit was 
within the jurisdiction of the Subordinate Judge, 
and his jurisdiction continued, whatever might be 
the result of the suit, in all such matters in the suit 
as were within his cognizance, amongst which 
were matters in execution in the suit. The mere 
circumstance that the amount actually due by 
process of accumulation exceeded R5,000 could 
not oust him from the jurisdiction he hitherto had 
over the suit. Shamrav Pandojt v. Niloji Ramaji 
I. L. R. 10 Bom. 200 

52. * Jurisdiction , in- 

terference with exercise of — Error of Mamlatdar 
— Possessory suit in a Mamlatdar' s Court. The 
opponents had obtained a decree for the posses- 
sion of certain land against the brother and father 
of the applicants in the Court of the Mamlatdar at 
Karad, in the Satara district. The applicants 
were not parties to the suit. The decree was 
executed, and the opponents were put into pos- 
session. Thereupon the applicants, on the 19th 
May 1884, presented a petition in the Mamlat- 
dar’s Court, under s. 4 of Bombay Act III of 1876, 
alleging that they had been in actual possession 
of the lands and had been ousted from them in 
execution of the .decree, and praying that they 
might be again put into possession. The Mam- 
latdar was of opinion that the matter was res 
judicata , and dismissed the petition. He relied 
on a circular of the Executive Government as 
his authority. The applicants applied to the 
High Court under its extraordinary jurisdiction. 
Held, that it was not a case for the exercise of the 
extraordinary jurisdiction of the High Court. 
The Mamlatdar was no doubt guilty of a formal 
error. In the exercise of his judicial functions 
he was bound to be governed by the law as he 
understood it, or as it had been expounded by 
superior judicial authority, not as it was under- 
stood or expounded by unjudicial persons. This, 
however, was merely an irregularity on the part 
of the Mamlatdar not apparently involving an 
injustice to the applicants, who might bring a 
suit on their title if they had a title. Naha Bayaji 
v . Pandttrang Vasudev . I. Xi. R. 9 Bom. 97 


STJPER1HTEHDENCE OE HIGH 

COURT — cotitd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd . 

49 . Where the lower 

Courts have entertained an application which is on 
the face of it barred by limitation, without advert- 
ing to the question of limitation the High Court 
can interfere under s. 622 of the Civil Procedure 
Code. Semble : In dealing with a case under s. 622 
the High Court can look into the evidence and 
itself investigate the facts. Kailash Chandra 
Haldar v . Bissonath Paramahic 

1C. W.N.67 

50. — — T — Jurisdiction , 

question not relating to — Alleged errors in decision 
of suit for 'pre-emption. In a suit to enforce the 
right of pre-emption in respect of a usufructuary 
mortgage of immoveable property, the plaintiffs 
alleged that the consideration-money was less than 
that stated in the mortgage-deed. The Court of 
first instance gave the plaintiffs a decree for pos- 
session of the property, on payment of an amount 
less than that mentioned in the deed ; and this 
decree was affirmed on appeal. The mortgagees 
appealed to the High Court on the following 
grounds : 41 (i) Because it was for the respondents 
to prove that any portion of the consideration was 
not paid, (ii) Because the lower Court has not 
considered the evidence of the appellants, (iii) Be- 
cause the finding of the lower Court is based on 
conjecture . 55 Held, on the question whether such 
grounds not being grounds on which a second 
appeal is allowed by Oh. XLII of the Civil Proce- 
dure-Code, the appeal should not proceed rather 
under Ch. XLVI, s. 622 of that Code, that the ap- 
peal could not proceed under s. 622 of the Civil 
Procedure Code, in consequence of the decision of 
the Privy Council in Amir Rassan Khan v. Sheo 
Baksh Singh , I. L. B. 11 Calc. 6, that only ques- 
tions relating to the jurisdiction of the Court could 
be entertained Tinder that section. Magni Ram v. 
Jiwa Lal . . I. Is. R. 7 All. 338 

vT T' 1 -" : Jurisdiction, 
interference with exercise of — Second class Sub- 
ordinate Judge — Subject-matter of suit under Bo ,000 
and within jurisdiction — Amount of decree with 
accumulations of interest exceeding R5Q0Q- — Ap- 
plication for execution — Second appeal. The plaint- 
iffs obtained a decree in tbe Court of a second 
class Subordinate Judge for a sum less than R5,G00, 
which with accumulations of interest subsequently 
exceeded R5,000. The plaintiffs applied in execu- 
tion to recover the total amount The application 
was rejected by the Subordinate Judge, on the 
ground that the Court had no jurisdiction under s. 24 
of Act XIV of 1869. On appeal the District Judge 
made an order confirming the decision of the Sub- 
ordinate Judge. The plaintiffs filed a second appeal 
m the High Court. Reid, that no second appeal 
lay to the High Court from such an order ; but as 
the Subordinate Judge was wrong in refusing to 
exercise his jurisdiction, the High Court would give 


53. - — — Jurisdiction , in- 

terference with exercise of — Civil Procedure Code , 
1882, s. 315. Where an order was passed under 
s. 315 of the Code of Civil Procedure directing 
refund to a purchaser in execution of a decree in 
a suit in which a second appeal lay to the High 
Court: — Held, that under s. 622 of the Code of 
Civil Procedure ^the High Court could set aside 
the order, because the judgment-debtor having 
been found to have a aleable interest the lower 
Court had no power to order a refund. Koh- 
hamed v. Chathu . . I. Xi. R. 9 Mad. 437 
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— " Jurisdiction, in- 
terference with exercise of — Excess of jurisdiction 
— Arbitrators exceeding jurisdiction. In any case 
where there is a disregard of the law amounting 
to an excess off jurisdiction, or a perversion of the 
purposes of the legislature, the High Court will 
interfere under its extraordinary jurisdiction where 
no other remedy is available. Dagdusa^ Tilak- 
ceard v, Bhukar Govind Shet 

1. 1». R. 9 Bom. 82 

• 55. - Judge flitting 

erroneous construction on section of Act — Civil Pro- 
cedure Code , 1882, s . 329. Where a Judge took an 
erroneous view of s. 329 of the Civil Procedure 
Code, and proceeded on such erroneous construc- 
tion to make orders which on a proper construction 
of the section lie would have no jurisdiction to 
make : — Held, that it was a proper case for the 
exercise of the powers given to the High Court 
under s. 622 of the Code. Salambha v. Mabtyava 
I. Ik R. 16 Bom. 711 note 
See&ho Vishvambhar Pardit v. Vastjdev 
Band it . I. B. R. 16 Bom. 70S 
a case where his erroneous construction of s. 9 of 
Bombay Regulation VIII of 1827 resulted in 
similar action being taken by a Judge. 

€>8, Jurisdiction * 

interference with exercise of — Civil Procedure Code » 
2882, s. 492 — Civil Procedure Code , 1859, s. 92 — 
Injunction to f stay sale fending suit to establish 
title. A claim by R to certain property which had 
been attached by B in the course of execution -pro- 
ceedings in the Court of the Eirst Subordinate 
Judge of Dacca having been rejected, R instituted 
a suit in the Court of the Second Subordinate Judge 
to establish bis title to the property. In 
that suit he applied to the Court in which his 
suit was brought for an injunction under s. 492 
of the Civil Procedure Code to stay the sale of the 
property attached by B in the execution-proceed- 
ings ; but that application was rejected, and R there- 
upon applied for and obtained from the Court of the 
Hirst Subordinate Judge an order staying the sale 
of the attached property until the hearing of the 
suit brought by him to establish his right to it. 
Held , in an application under s. 622 of the Code to 
set the latter order aside, that s. 492 of the Code 
of 1882 has, and was intended to have, a wider 
application than s. 92 of Act VIII of 1859 had, 
and provides a remedy where property is 
“ in danger of being wrongfully sold if the 
circumstances justified it, an order could have 
been obtained under that section from the Court 
of the Second Subordinate Judge to stay the sale. 
There being this alteration in the law, and such 
a remedy provided and no express provision in 
the Code for stay of execution by a Court execut- 
ing a decree on the application of third party, the 
order of the first Subordinate Judge was made 
without jurisdiction, and should be set aside. In 


SUPERXHTEHDEHCE 
;CO ; ORT~-cow f ld', • 


OF 


HIGH' 


4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

the matter of the petition of Brajerdra Kumar 
Rai Chowbhurl Brojerdra Kumar Rai 
Chowdhurx v. Rup Lall Doss 

I, I*. R. IS Calc. 515 


57. 


Jurisdiction-—:, 


Sale set aside on account of irregularity only. 
Where a Court, professing to act under s. 31.1 
of the Code of Civil Procedure, set aside a sale 
in execution of a decree without proof of substan- 
tial injury having been suffered by the applicant ; 
—Held, that such order was passed without juris- 
diction within the meaning of s. 622 of the said 
Code. Lakshmara v. Najimudir 

I. IvR. 9 Mad. 145 


58. 


Sale in execu- 


tion of decree set aside. — Material irregularity — 
Inadequacy of price— Exercise of jurisdiction by 
District Judge . A judgment-debtor applied to 
have a sale in execution of a decree set aside 
on the ground that the sale proclamation had 
not been duty published and that it referred to only 
5 bighas instead of some 700, the actual amount, 
and that in consequence thereof a grossly inade- 
quate price had been obtained for the property. 
The Munsif found these allegations to be proved 
and set aside the sale. On appeal the District 
Judge, while agreeing with the Munsif as to these 
findings, held that there was no proof that the 
inadequacy of price was due to irregularities 
alleged and proved, and that such could, not be 
presumed. He accordingly reversed the Munsif 's 
order. The judgment-debtor, having appealed 
to the High Court against the order of the District 
Judge and failed in such appeal by reason of no 
second appeal lying from such order, applied to 
the High Court under the provisions of s. 622 
of the Code to have the order set aside. Held, 
that the District Judge having full jurisdiction 
to determine whether the sale was good or bad, 
it was impossible to say that, in arriving at the 
decision he did, he either acted without juris- 
diction or illegally in the exercise of his jurisdiction, 
and that the High Court could not therefore inter- 
fere with the order under that section. Gopae 
.'Koeri r. ; 'GopiDAE-. ; ; v,;ty DuIL 


59. 


- Jurisdiction, in- 
- Possession given to 


terfermce with exercise of - 
purchaser — Restitution sought in execution by judg- 
ment-debtor — Remedy by suit Certain land having 
been attached in execution of a decree by a District 
Court, S, the representative of the judgment- 
debtor, preferred a claim to the land in his own 
right, which was rejected, and the land was sub- 
sequently sold to a stranger, and the sale was con- 
firmed on the 23rd Eebruary 1884. On the same 
date the High Court, on appeal by S, set aside 
the order rejecting his claim. The District Court, in 
ignorance of the order of the High Court, having' 
subsequently put the purchaser in possession of 
the land, S applied for restitution, but Ms petition 
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COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882/ & 822 

— — COTltd • 

was rejected by the Distract Judge. In an 
application under s. 622 of the Civil Procedure 
Code to revise the Judge’s order, on the ground 
that he refused to exercise his jurisdiction to 
restore #8 to possession : — Held , that the order of 
the District Judge confirming the sale was passed 
without jurisdiction, and that the District Judge 
had no power to restore possession to S. The 
High Court therefore could not interfere under 
s. 622. The remedy of 8 was by a separate suit. 
Subbaya «. Yallamma I. It. B. 9 Mad. ISO 


60. 


Jurisdiction, in- 


terference with exercise of — Trial of case cogniz- 
able only by Small Cause Court. S instituted a 
suit against T in the Court of an Assistant Collector 
of the first class, who dismissed the suit. On 
appeal by S the District Court gave her a decree. 
On second appeal by T the High Court held that, 
as the suit was one of the nature cognizable in 
a Court of Small Causes, a second appeal would not 
He in the case, and dismissed it. T thereupon 
applied to the High Court to set aside, under 
the pro* visions of s. 622 of Act X of 1877, the 
proceedings of both the lower Courts, on the 
ground that both those Courts had exercised 
a jurisdiction not vested in them by law. Held, 
that the High Court was competent to entertain 
such application and to quash the proceedings of 
both the lower Courts, under the provisions of 
s. 622 of Act X of 1877, and the proceedings of 
both those Courts should, be quashed. Observ- 
ations by Stuart, O.J., on the powers of revision 
of the High Court under s. 622 of Act X of 1877. 
Sarstam Tewari v. Sakina Bibi 

I. Jj, B, 3 All. 417 


61, 


-Jurisdiction, in- 


terference with exercise ,of~~~Beng. Meg. XVII of 
1896 — Redemption of mortgage. After a mortgage 
had been foreclosed under the provisions of Re- 
gulation XVII of 1806, the representative of the 
mortgagor deposited the mortgage money in Court. 
The District Judge ordered that the money should 
be paid to the mortgagee, on the ground that the 
mortgagor had not been personally served with 
the notice required by s. 8 of that Regulation, 
and that it did not appear that she had been aware 
of the foreclosure proceedings. The District 
Judge subsequently ordered the mortgagee, who 
was in possession of the mortgaged property 
under the terms of the mortgage, to surrender 
the property. The mortgagee applied, to the 
High Court to revise these orders under s. 622 of 
. Act X of 1877. Held, that the application was enter- 
. t&inable under the provisions of that section, 
and that the orders of the District Judge were 
: ’made without jurisdiction and should be set aside. 

K 1 v. Kheru Rai . I. X«. B. 3 AIL 576 


62, — Jurisdiction, in- 

terference with exercise of— -Improper refusal of 
Where a Munsif improperly refused 




SUPEBIHTENDEHCE OF HIGH 
COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
":/■ — contd. 

to investigate a claim under ss. 278-280, Civil 
Procedure Code, 1877, he was held to have refused 
to exercise jurisdiction he was bound to exercise, 
and the Court set aside his order and ordered the 
investigation to be made. Jammela v. Luchmun 
Pakday . . . . 4 C. Xi. B. 74 


63. 


Appeal 


appellate decree by party to suit who did not appeal 
against original decree. S, having mortgaged land 
to K as security for a debt, sold it to V, who under- 
took to pay the debt. K, alleging that Chad under- 
taken either to make V pay the debt or to execute 
a mortgage of his own land to secure its repay- 
ment, and that V had dispossessed him, sued 8, V , 
and C to recover the debt by sale of the land 
mortgaged, mesne profits from V, and costs from 
S, .V, and C. The District Munsif decreed pay- 
ment against S ; mesne profits, and, in default 
of payment by S, a sale of the land against V ; and 
costs against 8, V, and C. V and G 
appealed against this decree. The Subordi- 
nate Judge found that the debt had been paid* 
and held that, even if the debt had not 
been paid, K had no cause of action against 
V or 8, but, if at all, against G, and dismissed 
the suit as against P. The Subordinate Judge 
also held that he had no jurisdiction to interfere 
with the decree against S, and saw no reason 
to interfere with the decree against C. 8 appealed 
against the decree. Held, that, even if 8 was 
not entitled to appeal in order to have the decree 
against him set aside, the error of the Subordinate 
Judge could be corrected under s. 622 of the Code 
of Civil Procedure by a direction to exercise the 
discretionary power given by s. 544 of the said 
Code. Seshadri v. Krishran 

I. Xi. B. 8 Mad. 192 


Jurisdiction, in- 
Minors Act 


64. — 

terference with exercise of- 
(XL of 1858), s. 3 — Refusal to admit person with 
certificate of administration to defend suit on be- 
half of minor. Under s. 3 of the Bengal Minors 
Act (XL of 1858), the Civil Court has no power 
to refuse to admit a person who has obtained 
a certificate of administration under the Act, to 
defend a suit on the minor’s behalf, as guardian 
of such minor. Where a Subordinate Judge 
had so acted : — Held,, that the High Court has no 
power to revise his order under s. 622 of the Civil 
Procedure Code. Baldeo Das v. Gobirfd Shankar 
I. L. L. 1 AIL 914 

65. : Jurisdiction, in- 

terference with exercise of — Decree, refusal to amend. 
Where a Court improperly refused to amend 
a decree which was at variance with the judg- 
ment : — Held , that in so acting the Court had acted 
in the exercise of its jurisdiction illegally and with 
material irregularity within the meaning of s. 622 
of the Civil Procedure Code, and its order was 
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HIGH SUPER IHTEHDEHCE OE HIGH 
COURT — contd. 

4. CIVIL PROCEDURE CODE, 1SS2, S. 622 
— jontd. 


mrPEHINTENDEHCE OP 

C OURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

consequently subject to revision under that section, 
Balmaktjnd v. Sheojatan Lal 

I. D. R, 6 All. 125 

66. _ Jurisdiction , in- 

terference with exercise of — Material irregular - 
itfy affecting merits of case. The words “ a material 
irregularity ” in s. 622 of the Code of Civil Procedure 
include an irregularity of procedure materially 
affecting the merits of the case. An application 
of a section of the Code to a case to which it does 
not apply is a material irregularity within the 
meaning of the section. Magni Bam v. Jiwa Lal, 

1. L. B. 7 All. 332 , observed on. Sew Bun 
Bogla v. Shir Chunder Sen 

I. L. R. 18 Calc. 225 

67. — — — — Jurisdiction in- 

terference with exercise of — “ Illegality ” — “Ma- 
terial irregularity .” A suit was instituted in the 
Court of a Munsif to recover from the defendants a 
sum of R49, being the amount due under a bond 
and which the plaintiff alleged had been recovered 
on her account by one of the defendants ..from 
the obligor. The Munsif, being of opinion that 
the determination of the plaintiff's right to the 
bond involved the question of her heirship to the 
•estate of a certain deceased person, and that con- 
sequently the case before him raised a question 
affecting the title to property exceeding R 1,000 
in value, held that he had no jurisdiction to en- 
tertain the suit, and accordingly returned the 
plaint for presentation to the proper Court under 
s. 57 of the Civil Procedure Code. Held 
by the Full Bench, that the Munsif had acted 
upon an erroneous view, as the only subject-matter 
of the suit was the R49 ; that he had consequently 
failed to exercise a jurisdiction vested in him, 
and the High Court was therefore competent 
to revise his order under s. 622 of the Civil Pro- 
cedure Code. The result of Amir Hassan v. Sheo 
Bahsh Singh, I. L. B. 11 Calc. 6, and Magni Bam 
v. Jiwa Lal , 1. L. B. 7 All. 336 , is that the ques- 
tions to which s. 622 of the Civil Procedure Code 
applies are questions of jurisdiction only. The 
meaning of the cieciJon of the Privy Council in the 
former case is that, if the Court has jurisdiction to ! 
hear and determine a suit, it has jurisdiction to hear 
and determine all questions which, arise in it, 
•either of fact or law, and that the High Court has 
Ho jurisdiction under s. 622 to inquire into the 
correctness of its view of the law, or the soundness 
•of its findings as to facts ; but that, when no 
appeal is provided, its decision on questions of 
both kinds is final. Per Straight and Tyrrell, 
JJ . — Clauses (a) and (&) of s. 584, specifying 
the grounds on which a second appeal lies to the 
High Court, embody what s. 622 refers to in 
the word u illegally,” that is to say, to cases 
where the Court below has, in the exercise of its 
jurisdiction, come to a decision which is 
contrary to some specified law or usage having 


the force of law, or failed to determine some 
material issue of law or usage. Cl. (c) of s. 584 
indicates the meaning of the words 44 material 
irregularity ” in s. 622, — i.e., some material ir- 
regularity in procedure, “which may possibly 
have produced error or defect in the decision 
of the case upon the merits.” Muhammad v. 
Htisain, 1. L. B. 3 All. 203 referred to. Bab ami 
Kuar v. Dinu Rai . . I. It. R. 8 All. Ill 

68. Jurisdiction, in- 

terference with exercise of — M e aning of u juris- 
diction ” — Amendment of decree — Civil Procedure 
Code, s. 206— Act XV of 1877 , Sch. II, Art. 178. 
In execution of a decree for partition of immove- 
able property passed in 1872, a dispute arose as 
to the execution in reference to portion of the 
property, and in 1881 it was finally decided that 
the decree was defective in its description of the 
property, and therefore incapable of execution » 
In May 1885, on application by the decree- 
holder, the Court passed an order amending the 
decree, the amendment having reference to an 
arithmetical error. The judgment-debtor applied 
to the High Court for revision of this order, on the 
grounds that the amendment of the decree was 
barred by limitation, and that the decree itself 
being barred by limitation and finally pro- 
nounced to be incapable of execution, the Court 
had acted beyond its jurisdiction in amending it. 
Held, that the application for revision must be 
rejected. Per Oldeielb, J., that the High Court 
had no power to entertain the application under 
s. 622 of the Civil Procedure Code with reference 
to the decision of the Privy Council in Amir Hassan 
Khan v. Sheo Bahsh Singh, I. L. B. II Calc. 6, 
and of the Full Bench in Badami Kuar v. Dinu 
Bai, I. L. B. 8 All. Ill and further that, upon the 
facts stated, the Court ought not to interfere. Per 
Mahmood, J., that the Court was not precluded 
from entertaining the application for revision 
under s. 622 of the Civil Procedure Code. Amir 
Hassan Khan v. Sheo Bahsh Singh, I- JJ. B. II 
Calc . 6 ; Badami Kuar v. Dinu Bai , I. L. B. 8 A M. Ill 
Baghunath Das v. Baj Kumar , I. L. B. 7 All. 
876 ; Surta v. Ganga, L L. B. 7 All. 411 / Magni 
Bam v. Jiwa Lal, I. L. B. 7 All. 336; Har 
Prasad v. Jafar AM, I. L. B. 7 All. 345, referred 
to. Bhagwami Singh v. Jagesher Singh, All. 
Weekly Notes (1886), 57 ; and Aim Saib Khan y. 
H amid- un-n issa. All. Weekly Notes {1886), 39, 
dissented, from. The meaning of the term “ juris- 
diction ” used in s. 622 of the Civil Procedure Code 
must not be confined to the territorial or pe- 
cuniary limits of the powers of a Court or to the 
nature of the class to which the case belongs. 
It implies, in addition to questions of these kinds, 
the presence or absence of a positive authority 
or power conferred by the law upon tribunals in 
cases which satisfy the other conditions referred 
to. In framing the section, the Legislature gave 
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SUPEEIKTEFTDElSrCEl OF HIGH 
COURT — conid. 

4. CIVIL PROCEDURE CODE, 18S2, S. 622 

— contd. 

in so far as such interest had passed from him. 
be brought under the operation of the execution - 
proceedings ; that this was an application under 
s. 372 of the Civil Procedure Code ; and the order 
passed on it, being appealable under s. 588 (21 ). 
was not open to revision by the High Court under 
s. 622. Raynor v. Mtjssoorie Bank 

I. Ii. R. 7 All. 681 


SUPERIHTENDEHCE OF HIGH 

COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

in execution of a decree obtained by the senior 
widow against a debtor of their deceased husband, 
the High Court declined to interfere under s. 622 
of the Code of Civil Procedure. Lingammal v. 
Chinn a Venkatammal . I. L. R. 6 Mad. 227 

74. — — Jurisdiction , in- 

terference with exercise of — Death of sole defendant 
— Application to add representative. In a suit 
for the recovery of lands against a sole defendant, 
the latter died before the hearing. Sixty-three 
days after the death of the defendant the plaintiff 
applied to the Court to enter on the record the 
legal representative of the deceased defendant. 
On the 22nd November 1880 the Court rejected 
the application under the provisions of Art. 17 IB 
of Act XV of 1877, and ordered the suit to abate. 
On the same day the plaintiff applied to the Court 
to set aside the order directing the suit to abate, but 
the application was also rejected on the 20th Sep- 
tember 1881. On appeal to the High Court, — 
Held, that no appeal lay against the latter order, 
and an appeal against the order of November 
1880 was out of time, but that the High Court 
would take cognizance of the case under s. 622 
of the Civil Procedure Code. Benode Mohini 
Ciiowehrain v. Sharat Chunder Dey Chow- 
dhry . . . I. In R. 8 Calc. 837 


s. 18 — Order refusing permission to sue. An order 
passed under s. 18 of Act XX of 1863, refusing 
leave to sue, is not appealable, nor, if the Judge 
has exercised his discretion, liable to revision under 
s, 622 of the Code of Civil Procedure. In re 
Venkateswara . . I. Xj. R. 10 Mad. 98 

See Anonymous. 

I. HR. 10 Mad. 98 note 


77, — Revision of in * 

terlocutory order when appeal lies from final decree 
— Power of High Court. There is nothing in s. 622 
of the Code which prevents the High Court from 
setting aside an interlocutory order if made without 
jurisdiction. The word 4 4 case V in that section is 
wide enough to include such an order, and the words 
44 records of any case ” include so much of the pro- 
ceedings in any suit as relate to an interlocutory 
order. Omrao Mirza v. Jones , 12 C. L. R. 148 ; 
Harsaran Singh v. Muhammad Raza , I. L. R. 4 A ll. 
91 : Chatter Singh v. Lekhraj Singh , 1. L. R. 5 All. 
293 ; Farid Ahmad v. Dulari Rihi , I. L. R. 6 AIL 
233 , dissented from. Dhapi v. Ram Persiiad 

I. D. R. 14 Calc. 768 


78. : .Application and 

purpose of s. 622 — Civil Procedure Code, 1882? 
s. 591 — Interlocutory orders. An application under 
s. 622 of the Civil Procedure Code cannot be 
entertained in the case of those interlocutory 
orders against which, though no' immediate appeal 
lies, a remedy is supplied by s. 591, which pro- 
vides that they may be made a ground of objec- 
tion in the appeal against the final decree. The 
purpose with which s. 622 was framed was to enable 
a party to a suit to get a decision or order* of a 
lower Court rectified by the High Court where 
there would otherwise be no remedy. Motilal 
Kasbcibhai v. Nana ' . I. L. R. 18 Bom. 85 

79. — - Intclocutory order 

r~Rejection of application to appeal as a 
pauper. An application for permission to appeal 
as a pauper was presented, not by the applicant 
personally, but by his pleader, and was on that 
ground rejected. Held, on an application to the 
High Court for revision, that s. 622 of Act X of 
1877 did not apply to a proceeding of so purely 
an interlocutory character as mentioned in s, 592, 
and such application therefore could not be enter- 
tained, Harsaran Singh v. Muhammad R-aza _ 


* -f - 1 ; 
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SUPEMHOTDBNCE OF HIGH 

COlflttT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 

— contd. 

80. Rejection of ap- 

plication to sue as a pauper — Refusal on ground 
'of suit being barred . An application to sue as a 
pauper having been refused, on the ground that 
the suit was barred by limitation, the High Court 
•on revision permitted the applicant to renew 
his application to the Court below. The Subordi- 
nate Judge verbally rejected this second application, 
stating that he would deliver a written judgment. 
Before the written judgment was delivered, the 
applicant offered to pay the usual Court-fees 
(although not actually tendering them at the 
time), and asked that the petition might be 
taken as a plaint filed on the date of the first 
•application : this offer was mentioned and re- 
fused in the written judgment. Held , on the 
ease coming up to the High Court under s. 622 
of Act X of 1877, that the circumstances of the 
ease were not such as would justify the Court 
in interfering under that section. Ram Sahai 
Sing v. Maniram 

I. D. R. 5 Calc* 807 : 6 0. L. R. 223 

81. Rejection of ap- 

plication to sue in forma pauperis — “ Right to 
sue 55 — Limitation . Where an application for leave 
to sue as a pauper was rejected with reference to 
s. 407 (c) of the Civil Procedure Code, on the 
ground that the claim was barred by limitation, 
•and therefore the applicant had no right to sue : — 
Held , by the Full Bench that the Court had acted 
within its powers, and that its jurisdiction not 
having been exercised illegally or with material 
irregularity, the High Court had no power of 
interference in revision under s. 622 of the Civil 
Procedure Code. Amir Hassan Khan v. Sheo 
Baksh Singh, I. L. R. 11 Calc. 6 , referred to. 
Per Mahmood, J . — The word 44 case 55 as used in 
s. 622 of the Civil Procedure Code should be 
understood in its broadest and most ordinary 
sense, including all adjudications which might 
•constitute the subject of appeal or revision subject 
to the rules governing the exercise of the appellate 
■and revisional jurisdictions respectively ; and it 
comprehends adjudications under s. 407, which 
fall under the same general category of adjudi- 
cations as the rejection of an ordinary plaint- 
under s. 53 or s. 54. Phul Singh v. Jagan Nath, 
AH Weekly Notes (1882) 39 ; Bhulneshri Dat 
v. Bidiadhis, All Weekly Notes (1882) 69 ; and 
Sital Sahu v. Bachu Ram, All. Weekly Notes 
(1882), 92, referred to. Also Per Mahmoob, 
J. — The provisions of s. 407 must be interpreted 
strictly, inasmuch as they operate in derogation 
of the right possessed by every litigant to 
seek the aid of the Courts of justice, and an 
-exercise of jurisdiction under that section when 
r sucli exercise of jurisdiction is open to the 
objection of illegality or material irregularity, 
would form a proper subject of revision by the 
High Court. Mar Prasad v. Jafar AM, I. L. R. 
7 All 348, and Animal v. Nayudu, I. L. R. 4 Mad. 


4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

323 , referred to. Chattarpal Singh v. Raja 

Ram . . . . I. Ii. R. 7 All. 661 

82. Res judicata , 

erroneous decision on. A wrong decision on a 
question of res judicata is not a subject for the 
interference of the High Court under s. 622 of the 
Code of Civil Procedure (Act XIV of 1882). 
Hari Bhikaji v. Naro Vishvanatii 

I. L. R. 9 Rom. 432 

83. y- : • High Court's 

power of revision — Res judicata — Jurisdiction, 
meaning of the term. The plaintiff sued the de- 
fendant to recover arrears of an annual allow- 
ance to which the plaintiff claimed to be entitled 
under a sanad dated 1846. The defendant in 
his defence raised certain points most of which 
he had raised in a previous suit brought against 
him by the plaintiff for the recovery of arrears 
of the same allowance, and w T hich in that- suit had 
been decided against him. The lower Court 
held that the decision in the former suit operated 
as res judicata, and refused to allow the defendant 
to put forward any new matter which might and 
ought to have been urged as a defence in the former 
suit. A decree was made in favour of the plaintiff. 
The defendant applied to the High Court, under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882). Held, following Hari Bhikaji v. Naro 
Visvanath , 1. L. R. 9 Bom. 432, that the decision, 
even though wrong, of a question of res judicata 
was not a failure or a cause of failure, to exercise 
jurisdiction and did not warrant the interference 
of the High Court under s. 622 of the Civil Pro- 
cedure Code. Amritrav Krishna Despanbe v. 
Balkrtshna Ganesh Amrapurkar 

I. lx. R. 11 Rom. 488 

84. -> ••• ■ ■■ Sale in execu- 

tion of decree — Fraud — Setting aside order con- 
firming sale. The purchaser at a sale by public 
auction succeeded, by the exercise of fraud 
and collusion with the agent of the execution - 
creditors (though without the creditors 5 personal 
knowledge), in becoming the purchaser at a de- 
preciated value. There was no material irregularity 
in publishing or conducting the sale. Held, that 
the High Court had power, under s. 622 of Act X 
of 1877, to rescind the order made by the Court 
of first instance confirming the sale. Surhaji 
Rah v. Srinivasa Rah . I. Xi. R. 2 Mad. 298 

85. — — - — — Sale in execul 

Hon of decree — Pre-emption — Civil Procedure Code, 
1877 , ss. 310, 311 — Locus standi of pre-emptor in 
execution-proceedings. A person claiming to be 
a co -sharer in certain undivided immoveable 
property, a share of ’which had been sold in execu- 
tion of a decree, objected to the confirmation 
of the sale in favour of the person recorded as the 
auction purchaser, and prayed that it might be 
confirmed in his favour, with reference to the 
provisions of s. 310 of the Civil Procedure Code, 
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SUPERINTENDENCE OP HIGH 
COTT B T — contd. 

4. CIVIL PROCEDURE CODE, 1S82, S. 622 
— contd . 


SUPEBOTTEHDEHCE GB HIG- H 

COTXRT — c<mM. 

4. CIVIL PROCEDURE CODE, 1SS2, S. 622 

— contd. 


The Court disallowed the objection and confirmed 
‘the sale in favour of the auction purchaser. The 
objector thereupon applied to the High Court 
for revision of the order of the lower Court under 
s. 622 of the Civil Procedure Code. Held , that, 
having been allowed to object to the confirmation 
of the sale and treated as a party to the proceed- 
ing held therein, it was competent for him to 
make, such application, notwithstanding that he 
was not one of the persons mentioned in s. 311 of 
the Code ; that there being no appeal in the case, 
sopar as he was concerned, the High Court was 
competent to entertain the application under 
s. 622 of the Code ; but that, as he was not one 
•of the persons who was competent to avail him- 
self of the provisions of s. 311, he had no turns 
standi to justify his application to the lower Court, 
•and the application for revision must therefore 
be dismissed. Bisheshar Kuar v. Harx Singh 

1. 1*. K. 5 All. 42 

86. 'Distribution of 

assets — Application of decree-holder struck off. 
Where a rateable distribution was ordered among 
decree -holders whose applications had been struck 
off the file prior to realization of assets: — Held, 
that it was open to the party injured to apply to 
the High Court under s. 622 to reverse the order. 

T IRTJCHITTAMEALA GhETTI V. SeSHAYYANGAR 

I. L. R. 4 Mad. 383 

87. — Execution-pro - 

•ceedings — Rateable distribution — Application, for 
further execution — Notice. A and subsequently B 
•obtained decrees against X , in execution of which 
the same land was attached, and B obtained an 
•order for rateable distribution. Neither decree was 
satisfied. A then applied for attachment of other 
property, and the sale was fixed for 28th September, 
On 25th September B filed a petition for further 
attachment under ss. 250, 274, and also a petition 
for rateable distribution under s. 295 of the Code of 
Civil Procedure. The District Judge rejected the 
application for execution as being too late, and then 
the application under s. 295, because no application 
for execution was pending. Held, on appeal, that 
the petition for execution was wrongly rejected, but 
that the High Court could not, under s. 622 of the 
Code of Civil Procedure, revise the order rejecting 
the application under s. 295 for rateable distribution. 
Venkataraman v. Mahalingayyan 

I. !L. R. 9 Mad. 508 

88. u. Failure to exer- 

cise jurisdiction — Refusal of application for rate- 
able distribution of sale-proceeds. A debtor against 
whom several decrees had been passed filed his 
petition in the Insolvency Court at Madras and 
the usual vesting order was made, One of the 
decree-holders had already attached property of 
the insolvent and had obtained an order for sale 
in a District Court, and another decree-holder 
now applied to the same Court in execution of his 
decrees, for attachment of other property, and 




for rateable distribution of the proceeds of sale 

to be held in execution of the attachment already 

made. The District Judge held that the vesting I 

order .was a bar to both these applications. Held, 

that the order rejecting the application for rate- ; 

able distribution was w rong, and that the High 

Court had power to set it aside on revision under | 

s. 622 of the Civil Procedure Code, the Judge having 

failed to exercise a jurisdiction vested in him I 

by law. Viraraghava v. Parasurama ; 

I. L. R. 15 Mad. 372 

80, — — — -Sanction for pro - 

sedition — Act X of .1872 (Criminal Procedure 
Code),ss. 468 , 469 . The discretionary powder 
of a Civil Court, before or against which an offence 
mentioned in s. 468 or 469 of Act X of 1872 is 
alleged to have been committed, to grant or with- 
hold sanction to the prosecution for such offence, 
is not subject to revision by the High Court [under 
s. 622 of Act X of 1877. In the matter of the 
petition of Madho Prasad . I. L. R, 3 All. 508 

80. Power of revi- 

sion over Small Cause Court , Calcutta — Alleged 
excess of jurisdiction by Small Cause Court — Tres- 
pass to immoveable property. The plaintiff brought 
a suit in the Calcutta Court of Small Causes to 
recover damages for trespass to certain immoveable 
property of which he proved he was in possession. 

The defendant contended that such a suit was 
one for the determination of a right to or interest 
in immoveable property, and was therefore not 
maintainable in the Small Cause Court. The 
Small Cause Court decided the case, and the 
High Court, on an application under s. 622, granted 
a rule to show cause why the judgment should 
not be set aside as being without jurisdiction. 

Held, on such application, that the Court had 
jurisdiction to entertain such a suit. Peary 
Mohun Ghqsatjl v. Harran Chttnder Gangooey 
I. Ii. R. 11 Calc. 261 

81. 1 ~~~ — — - fr — — - ; Civil ; Procedure 

Code, 1882, s. 43 — Cause of action — Splitting a 
claim — Separate suits for rent due for successive 
years. Petitioners filed two suits in a Small Cause 
Court on the same day to recover rent due for 
two successive years under the same lease. The 
sum of the two claims exceeded the pecu- 
niary limit of the Court’s jurisdiction. The 
suit for the rent of the first year was dismissed 
under s. 43 of the Code of Civil Procedure, on the 
ground that the claim ought to have been included 
in the suit for the second year’s rent. Held, in an 
application under s. 622 to the High Court to set 
aside the order, that although s. 43 did prevent 
the maintenance of the two suits, yet as the peti- 
tioners had no intention of abandoning either 
claim, the proper course was to allow them to 
withdraw both suits and file a fresh suit in a 
competent Court. Aragxt v. Abdoola 

1. 1* R. 8 Mad. 147 
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105. — — — — — Irregular 

decree of Mamlatdar made by consent of parties — 
Subsequent refusal of Mamlatdar to order execution 
of decree — Questions of fact. The applicant brought 
two possessory suits against the opponent in the 
Mamlatdar 5 s Court for the recovery of certain 
pieces of land. By consent, decrees were passed in 
these suits, that unless the opponent paid a certain 
sum of money to the applicant within two months, 
the latter should get possession. After the expira- 
tion of two months, the applicant, alleging that the 
money had not been paid as agreed,* applied for 
execution of the decrees. The Mamlatdar found 
that the money had been tendered to the applicant, 
but had been wrongfully refused by him. He 
ordered execution to issue as to costs, but declined 
to make any order as to possession. The applicant 
thereupon applied to the High Court in its extra- 
ordinary jurisdiction, and alleged that the money 
had not been duly tendered Held, that the decrees 
were such as the Mamlatdar could not legally make 
under the provisions of the Mamlatdars 9 ’ Act (Bom- 
bay Act III of 1876), and the consent of parties 
could not give him power to do so. Held, also, 
that the High Court would not go into the question 
as to the due tender of the money. It was not 
open to the High Court, in the exercise of its extra- 


102. — Special Judge , 

discretion of — Dekkan Agriculturists 5 Belief Act 
(XVII of 1879)— Binding of fact . When the 
Special Judge under the Dekhan Agriculturists’ 
Belief Act (XVII of 1879) entertains a clear opinion 
that the findings of the Subordinate Judge. on the 
questions of fact are erroneous, and exercises his 
discretion in setting aside the decree, the High 
•Court will not, in its extraordinary jurisdiction, 
interfere with that discretion except under most 
-exceptional circumstances. Rayachand Maya- 
chaxtd v. Rahimbhai . I. R. 18 Bom. 347 

103* — — — — — — Revisionary 

power of the Special Judge — Gases in which failure 
of justice appears to have taken place — Jurisdic- 
tion — Discretion of Court — Dekkan Agriculturists' 


OF 
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SUFERIHTB3STDEIVCE OF HIGH 

COURT— contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

all the .tenants respondents. The appeal was 
•dismissed by the Special Judge, on the ground that 
as many Court-fees of RIO each as there were 
tenants defendants had not been paid, and the 
appellants petitioned the High Court to set aside 
the order under s. 622 of the Civil Procedure Code. 
Held, by a Full Bench (i) that the Special^ Judge 
refused to exercise a jurisdiction vested in him 
by law ; that the Court of Special Judge is a Court 
subordinate to the High Court ; and the High Court 
had power to interfere under s. 622 of the Civil 
Procedure Code. Shewbarat Koer v. Nirpat Roy , 
1. L. R. 16 Calc. 596, dissented from, (ii) That 
the Local Government acted within the powers 
conferred by s. 189, cl. 1, of the Bengal Tenancy 
Act, in making rule 25 of Ch. VI of the Govern- 
ment rules under the Act, by which a landlord 
is authorized to join as defendant several tenants 
in one application for settlement of rents. Upadhya 
Thaktjr v. Persidh Singh 

I. L. R. 23 Calc. 723 

101. - - — Refraining from 

exercise of jurisdiction — Special Judge acting under 
Bengal Tenancy Act ( VIII of 1885), ss. 106 , 
S — Boundary dispute — Decision of settlement 
officer acting a>s survey officer under Bengal Sur- 
vey Act ( Beng . Act V of 1875). Where the Special 
Judge under the Bengal Tenancy Act (VIII of 
1885), in a case of a boundary dispute which had 
been tried and decided by a settlement officer 
acting as a survey officer under part V of the Bengal 
Survey Act (V of 1875), dismissed an appeal on 
the ground that no appeal lay to him in such 
a case, the High Court declined to interfere under 
s. 622 of the Civil Procedure Code, being of opinion 
that the settlement officer had power under s. 189(b) 
of the Bengal Tenancy Act, and rule 1, Ch. VI 
■of the Government rules under the Tenancy Act, 
to act as he had done, and that therefore, in 
holding that no appeal lay to him, the Special Judge 
had not refrained from exercising any jurisdiction 
which he ought to have exercised. Irshad Ali 
•Chowdhry v. Kanta Persiiad Hazaree j 

I. Xi. R. 21 Calc. 935 
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SUPER XHTEHDEHCE OF HIGH 
COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— - contd . 

Relief Act , s. 58. S. 622 of the Civil Procedure 
Code (Act XIV of 1882) gives to the High Court 
jurisdiction to interfere only where the lower Court 
acts without jurisdiction or has exercised its juris- 
diction “ illegally or with material irregularity. 59 
Under s. 53 of the Dekkan Agriculturists’ Relief 
Act (XVII of 1879), the Special Judge has a 
revisionary power in all cases where a failure 
of justice appears to have taken place. It is for him 
to decide whether the finding on a question of 
fact by a Subordinate Judge is of that nature, 
and in doing so he is entirely within his’jurisdiction. 
Shidhu v. Bali., I. L. R. 15 Bom. 180 , dissented from. 
Guru Basaya v. Chanmalafpa 

I. U. R. 19 Bom. 286 


104. 


Courts Act (Bom. Act III of 1876), s. 15, cl. (a), 
sub-cls. (1) and (2), s. 18— Execution of decree 
for possession against a third party — Jurisdiction 
of Mamlatdar. A obtained an order in a Mamlat- 
dar’s Court against G for possession of a house, 
and in execution N, who was found in possession 
of the house and who was reported by the village 
officers as ^holding possession for Q, was evicted 
by order of the Mamlatdar. N then applied to 
the High Court. Held, that the Mamlatdar’s 
order was, strictly speaking, beyond ‘his authority, 
but that, as N's petition to the High Court con- 
tained no distinct denial that he was occupying 
merely on behalf of the defendant, the High Court 
would not interfere in its extraordinary juris- 
diction. Nathekha v. Abdtjl Alli 

I. L. R. 18 Bom. 449 
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4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

ordinary jurisdiction, to go into this question of 
fact, nor would it be proper to further the execution 
of an irregular decree, especially as the applicant 
had a clear remedy by suit. Ramrao Tatyaji 
Patil v. Babaji Dhondji Bibye 

I. L. B. 20 Bom. 630 

106 . — — Mamlatdar » 

jurisdiction of. The plaintiff sued in a Mamlatdar’s 
Court for possession of certain lands, alleging 
that the defendants held them under a lease, 
the time of which had expired. The Mamlat- 
dar found the execution of the lease proved, 
but held it to be colourable, and that the defend- 
ants did not hold under it. Be therefore re- 
jected the plaintiff’s claim. The plaintiff applied 
to the High Court in its extraordinary jurisdiction 
and obtained a rule to set aside the order, con- 
tending that the Mamlatdar had no jurisdiction 
to decide that the lease was colourable, and that 
he ought not to have admitted evidence upon 
that point. Held (discharging the rule), that the 
matter was not one for the extraordinary juris- 
diction of the High Court under s. 622 of the 
Civil Procedure Code (Act XIV of 1882). The 
Mamlatdar had not declined jurisdiction. He 
had considered the materials laid before him, 
and had come to a conclusion. That conclusion, 
if erroneous, ought to be corrected in a regular 
suit and not by an application to the High Court 
under s. 622 of the Civil Procedure Code (Act 
XIV of 1882). Kashin ath Sakharam Kul- 
karni v. Nana . . I. Xi. B. 21 Bom. 731 

107. - — Dispossession of 

a third person not a party to suit — Remedy of person 
so dispossessed — Mamlatdar acting ivithout juris- 
diction. G got a decree for possession against 
P in a Mamlatdar’s Court. In execution the Mam- 
latdar directed the ouster of P, who was in posses- 
sion, and who was not a party to the decree. 
Held , that the Mamlatdar’s order for the execution 
of the decree by the ouster of P was without 
jurisdiction, and that it should be set aside under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882). China y a v. Gangava 

I. X,. B. 21 Bom. 775 

108. Order of District 

Judge acting under Bombay District Municipal 
Act {Bom. Act II of 1884), s . 23 — Application to 
set aside a Municipal election — Order made as to 
costs — ■“ Court!' meaning of. A District Judge 
acting under s. 23 of the Bombay District Muni- I 
cipal Act (Bombay Act II of 1884) is not a 
“Court” within the meaning of the w'ord in 

s. 622 of the Civil Procedure Code (Act XIV of 
1882), and the High Court has no jurisdiction 
to revise his order refusing to set aside an election 
nor can it interfere with an order made by him 
that the applicant shall j>ay the costs incurred 
H by the opponent. Balaji Sakharam; v. Mer- ; 

1 WANJI Nowroji . . I. Xi. B. 21 Bom. 279 

r.-- : ' 


SUPERINTENDENCE OP HIGH: 

COURT — contd . 

4. CIVIL PROCEDURE CODE, 1882, S. 622: 
— ~ contd . 

109. — Revision — 

Illegality in exercise of jurisdiction — Judge's duty 
to decide secundum allegata et probata. The plaintiffs, 
sued upon two bonds executed by the defendant 
in their father’s favour, one for R200 and the 
for R99-15 annas. The defendant in his written 
statement, as well as in his deposition, admitted ex- 
ecution of the bonds in question, but pleaded 
non -receipt of the consideration. JThe Subordinate 
Judge held that the bond for R200 was not proved,, 
but awarded the claim upon the other bond. On 
appeal, one of the issues raised by the Assistant 
Judge was — are the bonds in suit proved ? He 
held that the plaintiffs had failed to prove execu- 
tion of the bonds, and dismissed the claim in ioio. 
On an application to the High Court under s. 622 
of the Civil Procedure Code (Act XIV of 1882),— 
Held , reversing the decision of the lower Court, that 
the defendant having admitted execution of the 
bonds in question, the Assistant Judge acted 
illegally in the exercise of his jurisdic- 
tion in raising the question of the execution. The 
first rule of adjudication is that a Judge shall; 
decide secundum allegata et probata. The only 
question that could be tried in the present case 
was non-receipt of consideration. Gorakh Babaji 
V. VlTHAIJ NaRAYAN JoSHI 

I. L. B. 11 Bom. 435 

110. — — Passing decree 

unsupported by proof— High Court's powers of 
revision — Bailment — Negligence. A Judge lias no? 
jurisdiction to pass, in a contested suit, a decree 
adverse to the defendant where there is no evi 
dence before him to support the decree, and 
where the burden of proof is not or has not conti- 
nued to be upon the defendant. If he passes such 
a decree it is liable to be set aside in revision 
under s. 622 of the Civil Procedure Code. Moulvi 
Muhammad v. By ad Husain , I. L. R. 3 All. 203,. 
and Harnam Tewari v. Bakina Bibi, I. L. R.. 
3 All 417 , referred to. 8 hired a horse from IF, . 
and while it was in his custody, it died from rupture 
of the diaphragm, which was proved to have been 
caused by over -exertion on a full stomach. In 
a suit by IF against 8 to recover the value of the- 
horse, the defendant gave evidence to the effect 
that the horse became restive and plunged about, 
that he might then have touched it with his riding 
cane, that it shortly afterwards again became 
excited, bolted for two miles and at last fell down 
and died. This evidence was not contradicted' 
on any point, nor was any other evidence offered 
as to how the horse came to run away. There was 
evidence that the horse was a quiet one, that for* 
some time previously it had done hardly any work, 
that it was fed immediately before it was let out 
for hire, and that rupture of the diaphragm was; 
a likely result of the horse running away while 
its stomach w r as distended with food. The Court 
of first instance held that the defendant was bound; 















DIGEST OF CASES. 


SUPERINTENDENCE OF HIG-HT 
COURT '—contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622: 
— contd. 

decree against the sons of the debtor of whom 
two ; were minors. Held, that, under s. 622 of the 
Code of Civil Procedure, the decree against the 
minors should be reversed, but that the Court 
has no power to revise the decree against the 
other defendants. Bh ash yam v. Jayaram 

I. 3b. R. 11 Mad, 80S 


SUPERINTENDED CE 
COURT — contd. 


4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

to prove that he had taken such care of the horse 
as a man of ordinary prudence would under 
similar circumstances have taken of his own 
property, that he must have used his whip freely 
or done something else which caused the horse 
to bolt, and that in so doing he had acted without 
reasonable care and had thus caused the animal’s 
death. The Court accordingly decreed the claim. 
Held, by Edge, C.J., that if the burden of proof 
was originally upon the defendant, it was shifted 
by the explanation which he gave and which was 
neither eontradicated nor primd facie impro- 
bable ; and that the decree of the lower Court, 
being unsupported by any proof, and based on 
speculation and assumption, was one which that 
Court had no jurisdiction to pass, and should con- 
sequently be set aside in revision under s. 622 of 
the Civil Procedure Code. Per Rrodhurst, X, that 
as the decree was not only unsupported by proof 
but opposed to the evidence on the record, the 
lower "Court had 44 acted in the exercise of its 
jurisdiction illegally ” within the meaning of s. 622. 
Collins v. Bennett, 46 New York Rep . ; Byrne v. 
Boadle , 2 H. & C. 722 ; Gee v. Metropolitan 
Railway Company , X. R. 8 Q. B. 161 ; Scott v.. 
London Dock Company , 3 XT. <& C. 596 ; Manzoni 
v. Douglas, 6 Q. B. D. 145 ; Cotton v. Wood, 8 C. B. 
N. S. 569 ; Davey v. London and South Western 
Railway Company , 12 Q. B. D. 70 ; and Hammack 
v. White, 11 C. B. N. S. 588, referred to. Shields 
v . Wilkinson . • .1. D. R. 9 All. 398 

XXI. — Civil Procedure 

Code, 1882 , s. 516 — Material irregularity — Omis- 
sion' to give notice of proceedings. A District Munsif 
passed a decree in the terms of an award without 
giving notice of the filing of the award under 
s. 516 of the Code of Civil" Procedure. Held, that 
the District Munsif acted with material irregu- 
larity within the meaning of s. 622 of the Code 
Civil Procedure. Rang as a mi 


114. Civil Procedure- 

Code, s. 373— -Leave given by District Court on- 
appeal to withdraw suit-— Material irregularity. A 
District Munsif having dismissed a suit, plaintiff 
appealed to the District Court, and at the same 
time applied to the Court to allow him to with#, 
draw his suit with permission to bring a fresh suit 
on the same cause of action. The District Court 
granted the application without assigning any 
reasons for its order. Held, under s. 622 of the 
Code of Civil Procedure, that the District Court 
had acted with material irregularity. Tibet ati 
v. Mlttta . . .I.L. R. ll Mad. r 322 


115. . - ■ ■ ■■ : IX Immoveable 

property — R ight of fish ery — Possess i on — Dispos- 

session — Specific Relief Act (1 of 1877 ), s. 9 ■ — Civil 
Procedure Code {Act XIV of 1882 ), ss. 30 and 622 *. 
— Objection under s. 30 where suit is under s. 9 of 
Specific Relief Act. The plaintiffs were fishermen 
belonging to the village of N. They claim in. 
this suit for themselves and the other fishermen 
of their village the exclusive right of fishing in 
the Nagothna Creek between high and low- water- 
marks, within certain limits set forth in the 
plaint, and. under s. 9 of the Specific 
Relief Act, I of 1877, they sought to recover- 
possession of that right from the defendants, 
who, they alleged, had dispossessed them within 
six months before this suit was filed. The Sub- ■ 
ordinate Judge held that they had established 
their right, and made an order directing that 
possession should be restored to them. The de- 
fendants then applied to the High Court under 
its extraordinary jurisdiction, contending that 
the order made by the first Court was beyond 
its jurisdiction, the right of fishing not being im- 
moveable property within the meaning of that 
section. Held, that the first Court did not act 
without jurisdiction, the right claim coming within 
the denomination of immoveable property. It 
was contended by the defendants that the plaint- 
iffs, iwho claimed on behalf of other fishermen 
of the village, should have proceeded under s. SO* 
of the Civil Procedure Code (Act XIV of 1882). 
Held, that the objection was a good one ; but, 
inasmuch as it was still open to the defendants 
to establish their right by a regular suit, the irregu- 
larity in the present suit was not such as to calk 
for the exercise of the powers of the High Court 
under s. 622 of the Civil Procedure Code. Bhuntdal.. 
Panda v. Pandol Pos Patil 

I. D. R. 12 Rom. 22L 


filed in Court that no notice of filing of the award 
was given by the Court to the parties as required 
by s? 516 of the Code of Civil Procedure, even 
though the applicant in revision might have received 
information aliunde that the award had been filed, 
Rangasami v. Muiiusami , X X. R. 11 Mad. 144, 
followed. Chatarbitj Das v. Ganesh Ram 

I. D. R. 20 All. 47 4 

X13. Error of law — 

Material irregularity— Personal decree against minors 
for debt of deceased Hindu father. In a suit to 
recover a debt incurred by the deceased father of 
a Hindu[family, the District Judge gave a personal 
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4, CIVIL PROCEDURE COLE, 1882, & 622 
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X16. - Jurisdiction, 

.Presumption of — -Maxim, omnia prmumuntur 
■rite et solernniter esse acta — Civil Procedure Code, 
.ss. 103 , 2S3, 647 . The consideration of an objection 
under s. 278 of the Civil Procedure Code, having 
first been entertained and adjourned by an 
.Additional Subordinate Judge, subsequently came 
before the Subordinate Judge, who struck of? 
the case for default. No order under s. 25 trans- 
ferring the case to the Subordinate Judge was 
on the record, nor was it otherwise shown how he 
-obtained jurisdiction to deal with it. Held, that 
the High Court, in the exercise of its revisional 
powers under s. 622 of the Code, should not pre- 
sume that the Subordinate Judge had taken up 
the case without jurisdiction : that- the proper 
remedy of the petitioner was an application under 
s. 103, read with s. 647, or a suit under s. 283, 
and that the High Court should not interfere in 
revision. Sheo Prasad Singh v. Kastura Kuar 
I. Xj. R, 10 All. 119 




( 12360 ) 


124. Landlord and 

tenant — Suit for rent. In a suit in a Small Cause 
Court for rent due in respect of two pieces of land, 
the Court passed a decree in favour of the plaintiff. 
The defendant preferred a petition to the High 
Court under the Civil Procedure Code, s. 622, 
which came on for hearing before one Judge. He 
held that the Small Cause Court had failed to give 
effect to a former decree between the parties in 
respect of one piece of land, and made an order 
reversing the decree as to that, and calling for a 
report of what was due on the other piece of 


128, — . — Erroneous de- 

cision with jurisdiction — Succession Certificate Act 
{711 of 1889), s. 4 . A person applied for leave^ to 
sue in formd pauperis to recover assets forming 
part of the estate of a deceased person. His 

17 X 
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4. CIVIL PROCEDURE CODE, 1882, S. 622 
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way of appeal from the final decree at the re- 
hearing. Gopal Das v. Alaf Khan 

1. 1*. R. 11 All. 383 


DIGEST OF CASES. 


122 . 


Pauper suit- 


judge applying to suit a course of inquiry not 
applicable — Civil Procedure Code , 1882 , ss. 407 , 
622. Where the Judge in the Court below in 
making an inquiry under cl. (c) of s. 407 of the Civil 
Procedure Code 'found that the applicant was a 
pauper, but having addressed himself to the 
merits of the case, to the rights of parties and to 
matters which were entirely foreign to the enquiry 
that he had to make, rejected the application upon 
the ground that the allegations of the petitioner 
did not show a right to sue : — Held , that the High 
Court could interfere under s. 622, Civil Procedure 
Code, inasmuch as the Judge of the lower Court 
applied a course of enquiry to the matter he had 
to investigate under s. 407, Civil Procedure Code, 
which was not applicable to it, and he thereby 
failed to apply to the matter a course of enquiry 
which was applicable ; and that upon the allegations 
contained in the plaint there was nothing to 
show that the petitioner had no right to sue 
within the meaning of s. 407, Civil Procedure 
Code. Mathuranath SarJcar v. Umesh Chunder - 
Sarhar , 1 C. W. N. 626 ; Amir Hassan Khan v. 
Sheo Balcsh Singh , I. L. B. 11 Calc. 6 ; Sew Bux 
Bogla v. Shib Chander Sen , 1. L. B. 18 Calc. 225 ; 
Bahim Bux v. Nundo Lai Gossami, 1. L. B. 14 
Calc. 321 ; Jagbandhu Pattuck v. Jadhi Ghose, 
I. L. B. 15 Calc. 47 ; and Birj Molmn Thakur v. 
Bai Umanath Chowdhury , I. L. B. 20 Calc. 8 , 
referred to and explained. Debo Das v Ram 
Charan Das Chella . . 2 C. W. 1ST, 474 

123, — — — — : Civil Procedure 

< Code (Act XIV of 1882), s. 412 — Dismissal of 
suit in formd pauperis without trial — Liability of 
plaintiff for Court-fee. A plaintiff who sues in formd 
pauperis is liable to pay the stamp duty if his suit 
is dismissed without trial ; and where in such a 
case the Judge decided that the plaintiff was not 
liable for the Court-fees, it -was held that he 
had by misconstruing s. 41 2 of the Code failed to 
exercise a jurisdiction vested in him by law ; 
his order was rectified under s. 622. Collector 

03? VlZAGAPATAM V. ABDUL KhARIM 1 

I, D. R. 21 Mad. 113 


SUPERINTENDENT CE OR HIGH 

COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

land. The plaintiff preferred an appeal under 
|he Letters Patent, cl 15. Held , that, even if 
the Subordinate Judge had failed to give effect 
to the previous decree, the error was not such 
as to give the Court jurisdiction to revise his pro- 
ceedings under the Civil Procedure Code, s, 622. 
Vanangamudi v. Ramasami 

I. D. R. 14 Mad. 400 

125 * — Revision, powers 

of High Court in — Jurisdiction, want of, by lower 
Court. Unless the facts from which want of juris- 
diction on the part of a subordinate Court may be 
inferred are patent upon the face of the record, 
the High Court will not interfere in revision. Mum 
Ali Shah v. Muhammad Husen 

1. 1*. R. 14 All. 413 

12 6. -- - — -- Transfer of Pro- 

perty Act (IV of 1882), s. 87, Order under — Bight 
of appeal. An order under s. 87 of Act IV of 1882 
extending the time for pay of the mortgage- 
money by a mortgagor is a 44 decree ” within the 
meaning of ss. 2 and 244 of the Code of Civil Pro- 
cedure, 1882, and sine© an appeal lies from it, 
no application will lie under s. 622 of the Code for 
revision of such order. Karima v. Nepal Rai 

1. I», R. 14 All. 520 

See Kedarnath v. Lalji Bahai 

1. 1,. R. 12 All. 61 

12 7 . . — Order made 

without jurisdicion — Order cancelling sale in exe- 
cution of decree under s. 308 , Code of Civil Proce- 
dure-Appeal. A person who had attached a 
decree and obtained leave to bid at the sale of 
land ordered to be sold in execution, and to have 
the purchase -money and the amount due under 
the decree set off against each other, became the 
purchaser for a sum less than the amount due under 
the decree. The Court made an order under 
the Civil Procedure Code, s. 308, cancelling the 
sale and ordering are-sale on the ground that the 
purchaser had not paid the full amount due on Ms 
purchase within the time limited. The purchaser 
preferred a revision petition under the Civil Pro- 
cedure Code, s. 622. Held , that the petitioner 
was the representative of the decree-holder within 
the meaning of the Civil Procedure Code, . s. 244, 
and might have preferred an appeal against the 
order sought to he revised ; and. that therefore 
the petition for division was not maintainable, 
although, under the circumstances above stated, 
the Court had no jurisdiction to make an order 
under the Civil Procedure Code, s. 308. Sah 
Man Mull v. Kanagasabapathi 

I. Xi* R. 10 Mad. 20 
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4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd. 

of summons as good- — Material irregularity . Where 
a Judge of the Small Cause Court, Bombay, treated 
the delivery of a summons by post to a person who 
was not shown to be the '.defendant as good 
and had passed a ( 


STTPEBOTTEMDEHCE OE HXG-H 
COTJBT — contd, 

4. CIVIL PROCEDURE CODE, 1882, S. 622 
— contd . 

application was dismissed on the ground that he 
produced no certificate under Act VII of 1889. 
Held, that the application was wrongly dismissed ; 
and that the High Court had jurisdiction to 
interfere on revision under the Civil Procedure 
Code, s. 622. Kammathi v. Mangappa. 

I. E. B. 16 Mad. 454 

129. Order allowing 

withdrawal of suit — Civil Procedure Code. s. 373 — 
Revision . A Subordinate Judge, in granting the 


w l service 

„ decree against the defendant, 
he was held to have acted with material irregu- 
larity, and the High Court reversed his decree 
in the exercise of their powers under s. 622 of the 
Civil Procedure Code. Jagannath Brakhbhatx 
v. Sassoon . * X- X*. B. IB Bom. 606 

X33. — _ Decision on un- 

stamped hundis. Where a Judge acted on hundis 
which were unstamped and therefore inadmissible 
in evidence, the High Court set aside his decision 
under s. 622 of the Civil Procedure Code. Chen- 

BASAPA V. LAKSHMAN RaMCHANDRA 

I. Xi. B. 18 Bom. 869 
£34, - Decision on in- 

admissible evidence. A decision taking into con- 
sideration as evidence an unregistered lease was set 
aside under s. 622. Qhrttnath Shrinivas Desai 
v. Chenbasappa . . X- Xi. B. 18 Bom. 745 

135. Construction of 

document. The fact that a Court has misunderstood 
the effect of a document in evidence does not 
constitute a ground upon which the High Court 
can interfere in revision under s. 622 of the Code 
of Civil Procedure. Dasrath Rax v . Sheodin Rax 

I. Xu B. 16 All. 39 

£30. Alloiving objec- 

tion to application in execution of decree by person 
not party to decree — Failure of exercise of jurisdic- 
tion vested by law — Decree against wrong person as 
representative. A person not a party to a suit is 
not entitled to object to the issue of an order for 
execution of the decree. A Judge having at the in- 
stance of a person not a party to a suit refused to 
pass an order for the execution of decree on the 
judgment-creditor’s application. Held, that in 
omitting to make such an order the Judge failed to 
exercise a jurisdiction vested in him by law, and 
thats. 622 of the Civil Procedure Code (Act XIV 
of 1882) was therefore applicable. Kathubhai 
Mttlchand v. Nana Babu I. Xi. B. 19 Bom. 454 

137. ' - a Dismissal of 

appeal “ for default of prosecution ,” appellant and 
Ms pleaders being present— Refusal to reinstate 
appeal — Civil Procedure Code , 1882, ss. 556 and 
$58 — Appeal from order rejecting appeal. A civil 
appeal was being heard before a Subordinate Judge, 
the appellant and two/pleaders on his behalf being 
present. During the argument one of the pleaders 
was called *a way to another Court and remained 
absent, and, as neither the other pleader nor the 
appellant was in a position to continue the argu- 
ment-, the Subordinate Judge pas - id m order, pur- 
porting to be under s. 556 of the Code of Civd 
Procedure, dismissing the appeal “for default of 
prosecution.” An application under s. 558 to 


expenses, etc., incurred in the case, except those 
already refused to the defendants. For travelling 
and incidental expenses defendants to put in a bill 
in one week, this to be subject to the. decision 
of the Court after hearing both parties. The 
application under s. 373 of the Code of Civil Pro- 
cedure is granted with leave to the plaintiff to bring 
a fresh suit for the same matter. Cost allowed 
to defendants as above.” Held, that the order 
under s. 373 of the Code of /Civil Procedure was 
an order liable to revision, as it was not open to 
appeal. Kalian Singh v. Lekhraj Singh , 1. L. R. 
6 All. 211, referred to. Dick v. Dick 

I. Ii. B. 15 All. 169 

£30. — ; Order refusing 

to discharge surety for insolvent judgment-debtor 
. — Civil Procedure Code , ss. 336, 344 — Appeal. 
One B M became surety under s. 336 of the Code 
■of Civil Procedure on behalf of one G R, a judgment- 
debtor, to the effect that G R would appear before 
the Court when called on and would within one 
, month file an application to be declared an insol- 
vent. G R did so apply, but, on the surety’s asking 
the Court to declare himdischarged of his liability, 
the Court refused to do so. Held, that- the surety’s 
liability was discharged by the judgment-debtor 
applying to be made an insolvent, and that the 
order refusing to discharge him was not appealable, 
and was therefore open to revision under s. 622 
of the Code. Banna Hal v. Jamna Das 

I. L. R.15 All. 183 

181. -Transfer of 

execution-proceedings from one subordinate Court 
to another — Discretion of Court. The High Court 
will not in its extraordinary jurisdiction interfere, 
except under circumstances of a very special 
nature, with the discretion of a Judge who has 
transferred execution-proceedings under a decree 
: from one subordinate Court, to another. Krishna 
, Velji- Marwad i v. Bhatt Mans ar am 

I. Xi. B, 18 Bom. @1 

132, Judge of Small 

Cause Court erroneously treating defective service 
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4. CIVIL PROCEDURE CODE, 1882, S. 622 
M •-r.ft&isi. — •contd. j; -^ssk 

reinstate the appeal was rejected. The appellant 
appealed under s. 588 to the High. Court against 
the order under s, 558, Held, that no such appeal 
lay, as the order in question could not have been 
made under s. 556. But the appellant was allowed 
to apply in revision under s. 622 against the order 
under s. 556, and upon that application it was held 
that the Court below had acted illegally and with 
material irregularity in dismissing the appeal 
for default under s. 556. Jawahir Singh v, 
Disbi Singh . . . I. D. R. 18 All 119 


188. 


Discretion of 


■Court in exercising revisional powers — Civil Proce- 
dure Code, ss. 623 et seg.— Review of judgment- 
granted on ground not allowed by s. 629. A Munsif 
granted a review of judgment on a ground which 
was no ground in law for granting a review, but 
his order in review had the effect of making the 
■decree in the suit a right decree instead of a wrong 
■decree. The District Judge allowed an appeal 
from that order on grounds which, having regard 
to s. 629 of the Code of Civil Procedure, were not 
open to him. On an application for revision of 
the Judge’s appellate order, it was held that the 
proper course was to set aside only the District 
Judge’s order and to leave standing the order of 
•the Munsif granting a review of judgment, which 
■order, though wrong in principle, was, it appeared, 
right in its results. Abdul Sadiq v. Abdul 
Aziz . . . I. L. R. 21 All. 152 


139. 


Land Acqui- 


140. 


OF 


HIGH 


sition Act (X of 1870), ss. 3, 24, and 25 — Exercise 
of jurisdiction by Judge 'under the Act — a Material 
irregularity ” — Mistake in regard to the 'principle 
of calculation of the value of the land acquired. If ! 
a Judge and assessors, sitting to determine the j 
amount of compensation to be awarded for land | 
acquired under the Land Acquisition Act of 
1870, have refused to take into consideration 
any of the matters prescribed by s. 24 of that 
Act, or have improperly taken into consi- 
deration any of the matters prohibited 

; by g. 25 thereof, such procedure would amount to 
material irregularity in the exercise of their juris- 1 
diction, and would justify the intervention of the ! 
High Court under s. 622 of the Code of Civil Pro- 
cedure. Having regard to the definition of ct land ” 
-contained iris. 3 of Act X of 1876, there is nothing 
illegal in a Judge taking into account the value 
of works of the land which make it suitable 
for a salt factory ; and even if, in making his esti- 
mate of the market value of the land, he took 
into consideration the price paid for neighbouring j 
pans, and was in error in so doing, his mistake | 
would be only one concerning the principles of j 
valuation, and not an irregularity in the exercise ; 
of jurisdiction. Joseph v. Salt Co. j 

I, IL. R. 17 Mad, 371 


Power to call 


for record of cases not appealable to High Court — - ; 


4. CIVIL PROCEDURE CODE, 1882, S. 622. 

— contd. 

When a Court can be said u to have. . Acted in the 
exercise of its jurisdiction illegally or ■ with, mater tad . 
irregularity A District Judge disposed of some 
suits on a point taken by himself on appeal, without 
affording the parties an opportunity of proving 
what was necessary to meet the point, and ad- 
mitted other appeals after they had become time- 
barred. Held, by the majority of the Full Bench, 
that where a Subordinate Court, having applied 
its mind to a question of law' or procedure, arrives 
at an erroneous decision, such decision is not by 
itself any ground for the exercise by a High Court 
of the powers given by s. 622 of the Code of Civil 
Procedure. Amir Hassan Khan v, Bheo Baksh 
Singh, I. It. R, 11 Calc. 6, followed. Held, further, 
(Best and Davis, JJ., dissenting), that the case 
contemplated by the words “ act .... 
illegally or with material irregularity ” in s. 622 of 
the Code of Civil Procedure is that of a perverse 
decision on a question of law or procedure, a 
decision being perverse where it is a conscious 
departure from some rule of law or procedure. Per 
Best, J . — The words in question of s. 622 of the 
Code are applicable to illegalities or irregularities 
which are the result merely of ignorance of law 
or carelessness, and the disposal of a suit on a 
point taken by the Court itself on appeal without 
affording the parties an opportunity of proving 
what is necessary to meet the point, is an irregular- 
ity in procedure within the meaning of s. 622 ; and 
that the inadvertent admission of an appeal that is 
time-barred is an illegality in procedure within the 
meaning of that section. Per Davies, J . — The 
clause of s. 622 in question is applicable only to 
errors of procedure, and it is not in every case 
that the High Court would, in the exercise of the 
discretionary power granted it by the section, 
interfere in revision. The interference would be 
confined to cases where the illegality or irregularity 
was such as had occasioned or might occasion 
a substantial failure of justice, as in the present 
case. Kristamma Naidu v. Chapa Naidu 

I. L. R. 17 Mad, 410 

pj rror 0 f proce- 


141. 

dure — Mode of applying powers of superintendence 
of Court under s. " 622. The words “ acting 
with material irregularity ” in the third clause of 
s. 622, Civil Procedure Code, imply only the com* 
mitting of an error of procedure, but “acting 
illegally ” does not mean the same idling. The 
third clause of s. 622, Civil Procedure Code, is 
intended to authorize the High Court to interfere 
and correct gross and palpable errors of subordinate 
Courts so as to prevent grave injustice in non- 
appealable cases, and the question whether any 
case comes under the clause has to be determined 
with reference to the grossness and palpableness 
of the error complained of, and to the gravity 
of the injustice resulting from it. Kristamma Naidu 
v'. Chapa Naidu , I. L. R. 17 Mad . 410, dissented 
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COURT — contd. 

4. CIVIL PROCEDURE CODE, 1882. S. 622 
— contd. 

144. — — Error in dis- 

tribution of -proceeds of sale in execution of decree' 
— -Civil Procedure Code ( Act XIV of 1882), s. 295 
— Jurisdiction — Powers of revision by High Court 
An application by a decree-holder under s. 295 > 
for rateable distribution was refused by the Judge 
in the lower Court on the grounds (i) that the decree- 
was not a bond fide one ; (ii) that the decree in; 
favour of the petitioner, which was sent down 
by the High Court for execution to his- 
Court, was sent down by the High Court with 
direction merely to hold under attachment the 
property of the judgment-debtor, but not to 
proceed to sell the property until further 
instructions were received, and the petitioner 
could not be regarded as one who had applied 
for execution of decree within the meaning of 
& 295; and (iii) that the petitioner had not 
obtained satisfaction of her decree in whole or in. 
part of any of the other districts to which her decree- 
had been simultaneously sent for execution. Held, 
per Maclean, C.J., that, as the Court below 
had jurisdiction under s. 295, Civil Procedure Code,, 
to divide the assets, and if, with a view to the 
division of assets, he had made a mistake in the- 
principle upon which they ought to have been 
divided, such an error was one of law merely r 
and not subject to review under s. 622, Civil Pro- 
cedure Code. Held , further, that a mere mistake 
in law by a lower Court does not bring a case 
under s. 622, Civil Procedure Code. Amir Hassan 
Khan v. Sheo Baksh Singh , I. L. R. 11 Calc. 6, 
followed. Birj Mohun Thalcur v. j Rai Uma Nath 
Chowdhry , I. L. R. 20 Calc. 8 , referred to. Held, 
per Banerjee, J., that the third clause of s. 622, 
viz.“ acted illegally or with material irregularity, 5 * 
is not limited to cases of procedure only. This 
clause is intended to empower the High Court 
to interfere in non -appealable cases with orders or 
decisions of lower Courts where the orders or 
decisions are vitiated by an error which is so gross 
and palpable, and which has led to injustice 
so grave and manifest that it is desirable that 
the High Court should interfere with them. Held,. 
that, assuming that the lower Court had no juris- 
diction to enter into the question of the bond fides 
of the decree, the order of the lower Court might 
stand upon the other two grounds, for the error, 
if any, does not come within the scope of this clause 
and having regard to the fact that s. 295, Civil- 
Procedure Code, provides a remedy by a regular 
suit, the case is not one which, so far as the decision 
rests upon the second and third reasons, can be 
said to come within the scope of the third clause 
of s. 622, Civil Procedure Code. Amir Hassan 
Khan v. Sheo Baksh Sing, I. L. Pi. 11 Calc. 6, 
explained. Badami Koer v. Dinu Rai, I. L . R. 
8 All 111 , dissented from. Kristamma Naidu, 
V. Chapa Naidu, L L. K, 17 Mad . 410 , disapproved. 
Raghu Nath Gujrati v. Rai Chatraput Singh 
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from. Amir Hassan Khan v. Sheo Baksh Singh, 
L L. R. 11 Calc. 6 , explained. Bhagwan Rama- 
nuj Das v . Khetter Moni Dassi 

1 O. W. H. 617 


, 142,. — r - — — Succession Cer- 

tificate Act (VII of 1889), s. 9 — Order granting 
certificate on the applicant's furnishing Security- 
Discretion of Court. The widow of a deceased 
person having applied for a certificate under 
the Succession Certificate Act (VII of 1889), the 
Judge ordered the certificate to issue on the ap- 
plicant’s furnishing security under s. 9 of the Act. 
Held, that such an order was within the discretion 
of the Judge, and there being shown to he nothing 
improper in the exercise by the Judge of his juris- 
diction, the Court refused to interfere to set the 
order for security aside. Mhalsabhai v. Vithoba 
Khandappa Guile, 7 Bom. Ap. 26, referred to. 
Bai Devkore v. Lalchand Jl VANDAS 

I. Ii. B. 19 Bom. 790 


143. — Decision of Ap- 

pellate Court as to jurisdiction of lower Court — 
Reversal of order rejecting plaint. Where a Court 
of first instance having ordered a plaint presented 
to it to be returned to the proper Court under 
s.5 7, cl (a). Civil Procedure Code, the Court of 
Appeal, acting under s. 588, cl. (6), Civil 
Procedure Code, set aside such order and 
directed the original Court to hear the cause : — 
Held, that the High Court had no jurisdic- 
tion to interfere with such appellate order 
under s. 622, Civil Procedure Code, for it 
could not be said that the lower Appellate Court 
acted in the exercise of its jurisdiction, illegally 
or with material irregularity simply because its 
decision as to the jurisdiction of the first Court 
to entertain the suit was erroneous in law. Amir 
Hassan Khan v. Sheo Baksh Singh, I. L. R. 11 
Calc. 6 * 11 1. A. 287 ; Birj Mohan Thalcur v. 
May Uma Nath Chowdhry, I. L. R. 20 Calc. 8 : 
19 I. A. 154; Jugobundhn Pattuck v. Jadu Ghose , 
I. L. R. 15 Calc. 47 ; and Kristamma v. Chapa 
Naidu , I. L. R. 17 Mad. 410 , referred to. Held, 
per Banerjee, J . — The scope of the third clause 
of s. 622, Civil Procedure Code, is not limited 
merely to cases of material irregularity of proce- 
dure, for the third clause not only refers to cases, 
where a Court has acted with material irregularity 
but also to those in which it has acted illegally. 
The clause is evidently intended to authorize the 
High Courts to interfere and correct gross and 
palpable error of subordinate Courts, so as 
to prevent grave injustice in non-appealable cases. 
•Bhagwan Ramanuj v. Khetter Moni Dassi, I. C. 
W. . N. 617 , referred to. Amir Hassan Khan 
v. Sheo Baksh, I. L. R. 11 Calc. 6, explained. 
Kristamma Naidu v. Chapa Naidu. I. L. R. 17 
Mad,. 410 , disapproved. Mathura' Nath Sarkar 
V. UsEteSH Chandra Sarkar . 1C.W. M. 028 
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145, — — — Civil Procedure 

Code , $. 283 — High Court’ s powers of revision — 
Remedy by suit. The High Court will not exercise 
its revisional jurisdiction so long as there is any 
•other remedy open to the applicant. Where a 
Subordinate "Judge disallowed an application for 
the release of certain property which had been 
-attached before judgment : — Held, that, there 
being a remedy by suit under s. 283 of the Code 
of Civil Procedure, the High Court should not 
interfere with such order in revision. Ittiachan v. 
Velappan, I. L. R 8 Mad. 484; Sheo Prasad 
Singh v. Kastura Kuar, I. L. ~ R. 10 All. 119; 
and Gopal Has v. A laf Khan, J. L. R 11 All. 

. 383, referred to. Gtjise v. Jaisraj 

I. Xi. R. 15 All. 405 

148, — — Exercise of 

power of High Court under s. 622 of the Civil Pro - \ 
cedure Code , 1882 , where there is no appeal — Order 
refusing to make person party to oppose probate. 
Where a Hindu died leaving a widow, and also a 
daughter (who alleged collusion between the widow 
and one of the executors applying for probate 
•of an alleged will), the daughter was held to have 
sufficient interest to entitle her to he made a party j 
to the application and to oppose the grant of ' 
probate ; and the Judge having refused to make her 
a party, the Court finding that no appeal lay from 
that order, thought it a proper case for the exercise 
of its power under $. 622 of the Civil Procedure 
Code, and remanded the ease for trial as a contested 
application. Khettramoni Dasi v. Shy am a 

Churn Kundu . . I. Xi. R. 21 Calc. 539 

147. — Order refusing 

to amend a clerical error in the form of probate — 
Probate and Administration Act ( V of 18S1), s. 86 
— Succession Act (X of 1885), s. 263. Where there 
was a clerical error in the form of probate granted 
and the Judicial Commissioner refused to amend 
it on the ground that the probate was granted 
by his predecessor, it was held that, though there 
was no appeal from such an order either under 
, s. 26 of the Probate and Administration Act 
(V of 1881) or s. 263 of the Succession Act (X of 
1865), yet the High Court might deal with the 
case under s. 622 of the Civil Procedure Code, and 
set aside the order. Khetiramoni Dasi v. Shyama 
Churn Kundu, I. L. R 21 Calc. 539 , followed, j 
Gerund ra Kumar Das Gupta v. Rajeswari Roy. ! 

I, Xi, R. 27 Calc. 5 j 

■ ■ . -r ■■ ■ ■ —— Exercise ' of revi « ; 

. sional powers when there was remedy by separate suit j 
— Bight of suit — Executing Court delivering posses - j 
sion of property not specified in sale-certificate. 1 
In execution of a decree against several joint j 
judgment-debtors, certain immoveable property j 
was proclaimed for sale. The sale proclamation j 
-described the property as so many biswas and ; 
..bisw&nsis in certain villages amounting to a certain j 
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area. The judgment-debtors possessed property 
in those villages over and above that sought 
to be sold. The property as above described 
1 was sold, and certificates of sale were granted 
| which in terms followed the description contained 
| in the proclamation of sale. The decree-holder 
| purchased the property so sold and applied for 
| possession thereof, but in their application they 
I inserted a detail of the specific shares of property 
| held by the several judgment-debtors over which 
| they prayed for possession. The Court executing 
! , the decree went into the question of the sped- 
| fication of shares and ordered possession to be 
j delivered over certain specific shares of the 
| several judgment-debtors. Held, that, under 
the circumstances described above, the High 
Court would, interfere in revision under s. 622 
of the Code of Civil Procedure, although it was 
possible that the matters complained of might 
be grounds for a separate suit. Guise v. Jaisraj , 
I. L. R. 15 All 405; Gopal Has v. Alaf Khan, 
I. L. R , 11 All. 383 ; and Prosunno Kumar Sanyal 
v. Kali Has Sanyal, 1. L. R 19 Calc. 663, referred 
to. Ghulam Shabbir v. Dwarka Prasad 

I. X,. R. 18 All. 163 

149. — Decision as to 

admissibility of document— -Error in law. Per. 
F arran, C.J. — When Courts in the exercise of 
their judicial functions decide that a document 
is inadmissible in evidence, having exercised their 

I judgment upon the questions of its admissibility 
' or inadmissibility, we have no jurisdiction to in- 
terfere in the matter under s. 622. What the Courts 
j do in such a case, assuming the document tendered 
to be erroneously rejected, is to make a mistake 
1 upon a question of law, and it does not 
appear to me to be material whether the mistake 
in law is made during the hearing of the case 
or in the final decision. A mere error in law is 
not, I think, an illegality or a material irregulari- 
ty within the meaning of s, 622 of the Code. 
Madhabeav Ganeshfant Dye v. Gularbkai 
Lakabhai . . I. Xi. R. 23 Bom, 177 

150. — ~ 

Powers of — Stamp Act ( 1 of 1879), s. 34, sub-s. {3). 
A certain document, although unstamped, was 
admitted in evidence by the first Court. .Upon 
appeal the Subordinate Judge refused to admit 
the document in evidence, on the ground that 
it was unstamped, and on the merits reversed 
the judgment of the first Court and dismissed 
the suit. The plain till moved the High Court 
under s. 622, Civil Procedure Code, on the ground 
that, under s. 34, sub-s. (3), of the Stamp Act, 
the document, although unstamped, was ad- 
missible in the lower Appellate Court, inasmuch 
as the first Court admitted the same. Held , by 
Maclean, C.J., that s. 622, Civil Procedure. Code, 
did not apply. That an error of law does , not 
amount to acting, in the exercise of jurisdiction^ 
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illegally or with material irregularity within the 
meaning of s. 622, Civil Procedure Code. Amir 
Hassan Khan v. Sheo Baksh Singh , I. L. JR. 11 
Calc « 6, relied upon. Mathura Nath Sarhar v. 
Times Chandra Sarhar , 1 C. IF. N. 626 ; Mohunt 
Bhagwan Bamamij Das v. Khetter Moni Dassi, 1 
C. W. N. 617 , referred to. Held by Banerjee, X, 
that the error of the lower Appellate Court in 
rejecting the document, admitted by the first 
Court, as not stamped, in contravention of s. 34 
of Act I of 1879, comes within that part of s. 622, 
Civil Procedure Code, which speaks of a Court’s 
acting with material irregularity in the exercise 
of its jurisdiction. That the rejection of the 
document is more in the nature of a mate- 
rially irregular act than an erroneous decision 
on a point of law. The case of Amir Hassan Khan 
v, Sheo Balcsh Singh , J. L. JR. 11 Calc. 6 , must 
be taken to have settled that it is not every error 
of law that will come within the scope of s. 622, 
Civil Procedure Code, but it does not follow that 
no error of law, unless it is also an error of jurisdic- 
tion, can come within the operation of that section. 
That the error in this case was gross and palpable, 
and it -was likely to have led to injustice. Amir 
Hassan Khan v. Sheo Balcsh Singh , I. L. JR. 11 
Calc. 6, explained. Mohunt Bhagwan Bamamij 
Das v. Khetter Moni Dassi , 1 C. IF. N. 617 ; 
Mailmra Nath Sarhar v. Times Chandra Sarhar , 
1 G , IF. N. 626 ; and Baghu Nath Gujrali r. JRai 
Chcdraput Singh , 1 C. IF. N. 633 , referred to. 
Enat Mondul v . Baloram Dey 

3 0. W. 581 

151. . Civil Procedure 

Code {Act XIV of 1882), s. 108 — Ex parte decree, 
setting aside, effect of, as against contesting defend- 
ants who preferred appeal — Jurisdiction of a 
Court to set aside, tender s. 108, Civil Procedure 
Code, decree of a superior Court. Plaintiff brought 
a suit against defendants 1 and 2 for declaration 
of title to, and for khas possession of, certainl and 
against the other defendants. The suit was con- 
tested by defendants 1 and 2 only, and plaintiff 
obtained a decree. Defendants 1 and 2 preferred 
an appeal to the Subordinate Judge’s Court and 
a second appeal to the High Court, with the result 
that the judgment of the first Court was upheld ; 
the other defendants, w r ho were no parties to 
the appeal, applied to set aside the ex parte decree ; 
the Munsif ordered that u the ex parte decree be 
set aside and the original regular suit be restored.” 
By a later order defendants"! and 2 were allow'ed 
to defend the suit de novo and to file fresh defences. 
Held, that the Munsif had no jurisdiction to set 
aside the decree as against defendants 1 and % 
which was not an ex parte decree and was not a 
decree of his Court, but that of a superior Court; 
and that the High Court had jurisdiction, under 
s. 622, Civil Procedure Code, to set aside the order 
of the Munsif. That s. 168, Civil Procedure Code, 
contemplates the, case Of a Court, setting aside 
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its own decree and not that of another and a higher 
tribunal. Mahamed Hamidulla v. Johurennessa 
Bibi, I. L. B. 25 Calc. 155, distinguished. Mono- 
mohini Chowdiiurani v. Nara Narayan Roy 
Chowdhry . . . . 4 C. W. K, 456 

152. — ' Arbitration — Award — 

Setting aside an award on ground of misconduct — 
Civil Procedure Code { Act XIV of 1882), ss. 521 
and 622 — Practice — Procedure. Where an award,, 
made under Chapter XXXVII of the Civil Procedure 
Code (Act XIV of 1882), on a reference to arbi- 
tration in the course of a suit, is set aside on the 
ground of the arbirator’s misconduct, the order set- 
ting aside the award is not subject to revision under 
s. 622 of the Civil Procedure Code. It is an in- 
terlocutory order, and may be a ground of appeal 
against the decree passed in that suit. Damodar 
Trimbak Dharap v. Raghunath Hari (1902) 

I. L. R. 26 Bom. 551 

153. Counsel and client — Suit 

by client to recover fees paid to counsel — Cause of 
action — Status of a barrister practising as an ad- 
vocate in the High Court for the North - Western Pro- 
vinces — Revision. A client who had paid a fee- 
to a barrister for professional services, which in 
fact were not rendered, sued the barrister in 
Court of a Munsif, claiming a refund of the 
fee paid. The Munsif dismissed the suit, holding 
that such a suit could not lie. On appeal, the 
District Judge held that the suit would lie, and 
gave the plaintiff a decree. Against this decision 
the defendant applied in revision to the High Court. 
Held by Stanley, C.J., and Blair, J. {dissentient e 
Banerji, J.), that the High Court was competent 
to interfere, in the exercise of ’ its re visional; 
jurisdiction. Amir Hassan Khan v. Sheo Balcsh 
Singh, 1. L. B. 11 Calc. 6, distinguished.. 
Jugobundhu Pattuck v. Jadu Ghose Allcushi, 1. L. M. 
15 Calc. 47 ; Manisha Eradi v. Siyali Koya , I. L. 
B. 11 Mad. 220; and Chenbasada v. Lakshman 
Ramchandra , I. L . B. 18 Bom. 369, referred to by 
Stanley, C.J. Held, by Banerji, J., that 
the application for revision preferred by the 
defendant could not be entertained under s, *622 of 
the Code of Civil Procedure. Amir Hassan 
Khan v. Sheo Baksh Singh, I. L. B. 11 Calc. 6 ; 
Magni Ram v. Jiwa Lai , I. L. R. 7 All. 336;- 
Baclami Kuar v. Dinu Bai I. L. B. 8 All. Ill ; 
Enat Mondul v. Baloram Dey, 3 C. W. N. 581; 
Sarman Lai v. KJmban, I . L. B. 17 All. 499 ; and.. 
Sundar Singh v. Doth Shankar , 1. L. B. 20 All 78, 
referred to. Ross Alston v. Pitambar Das (1903) 

I. Ii.B. 25 All. 509* 

154. — Duty of High Court. Where 

it appears that the Court of first instance, 
or of appeal, has exercised a jurisdiction not. 
vested in it by law, the High Court is bound to inter- 
fere under its re visional powers. Ramasamy 
Chettiar v. Qrr (1902). I. B. B. 26 Mad, 176; 
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155 . Order amending a decree 

— Civil Procedure Code {Act XIV of 1882), 
55 . 206 , 622 , 623— Appeal— Second appeal— die- 
view. An order under s. 206, Civil Procedure 
Code, amending a decree, is not a decree ; 
and no appeal lies against such an order. 
The proper remedy is by an application 
under s. 622, Civil Procedure Code. Surf a v. Ganga , 

L L. B. 7 All 875 , referred to and followed. Joy 
Kishen Mookherjee v. Ataoor Bohoman, I. L . It. 6 
Calc. 22, referred to. Kali Prosunno Basu v. Lai 
Mohun Guha, I. L. B. 25 Calc. 258, distinguished 
Abdul Eayai Khan v. Chuui Knar, J.L.B. 8 AU. 
37; 7 Mohammad Sulaiman Khan v. Fatima, !. L. 
B. 11 All . 314, explained. Raghu Nath Ghoshal 

V. MaFAKSHAR HOSSAIN ChOWBHTTRY (1900^ 

15 @. Power of High. Court-— 

— Code of Civil Procedure {Act XIV of 1882), 
ss. 3 1.0 A, 622— 1 Exercised a jurisdiction not 
vested in it by law ,” meaning of— Appeal. Whether 
an order under s. 310A is subject to appeal or to 
revision under s. 622, Civil Procedure Code, depends 
upon the circumstances of each particular case. 
Where the purchaser is the decree-holder himself, 
and the question arises between him and the 
judgment-debtor, an appeal lies. Ghundi Charon 
Mandal v. Banke Behary Lai Mandat, I. L. B. 2b 
Calc . 449, followed. Where the auction-purchaser 
is a stranger, s. 622, Civil Procedure Code, is 
applicable. Jogodanund Singh v. Amrita Lai Sircar , 
J L B. 22 Calc. 767 , and Bungshidhar Haidar v. 
Kedar Nath Mondal, 1 C. W. N. 114, followed. 
Where the lower Court sets aside a sale under s. 
310A, Civil Procedure Code, in a case to which the 
section is not applicable, the High Court can 
interfere under s. 622, Civil Procedure Code,^ as the 
order is not merely an erroneous order but is made 
without jurisdiction. Ivedar Nath &en v_ l ma 
Charan (1900) 6 O. W. N. 57 

— Bern' s ion, High 

Court's power of, without application— Property, 
management of, by Court. Under the terms of s. 622, 
Civil Procedure Code, the High Court can deal 
with a case under that section without there 
being any application by any of the parties. Golam 
Mohammad v. Saroda Mohan M a lira, 4 O. 
W. N . 695, approved of. There is no law or 
procedure under which a Court can, on ^ the 
mere application of the parties interested, take 
over the management of properties belonging 
to an estate, and pass such orders as -would place 
them entirely beyond the reach of the judg- 
ment-creditors of the estate. Ptjrah Mal v. 
Jaoti Pershab Singh (1901) 

I. X,. B. 28 Calc. 680 : s.c. 6C.W.1. 114 

_ LL - Criminal 

Procedure Code (Act V of 1898), ss 435, 439— 
Jurisdiction of High Court, under Criminal Pro- 
cedure Code, to revise order according sanction 
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which has been granted by r a Civil Court. _ The 
High Court has no jurisdiction, under ss. 43o and 
439 of the Code of Criminal Procedure, to 
revise an order passed by any Court other than a 
Criminal Court under cl. . (&) or (c) or sub -s. (i) 
of s. 195 of the Code of Criminal Procedure, 
according sanction to institute a prosecution ; 
or an order passed under sub-s. (6‘) of s. 195 
revoking or refusing to revoke a sanction 
which has been given, or granting a sanction 
which has been refused. Tt may be open to the 
the High Court, under s. 622 of the Code of Civil 
Procedure, to revise such proceedings of a Civil 
Court, in cases which come within the terms ol 
that section. In re Chenhanagobd (190.-) 

I. Jj. B. 28 Mad. 139 

159 . ... Religious Endowments 

Act (XX of 1863), s. 5— Vacancy in office of 
manager — Appointment by Civil Court— Juris- 
diction of High Court to entertain petition to 
revise order appointing manager. An order 
made by a Civil Court under the powers 
conferred by s. 5 of the Religious Endowments 
Act is a judicial adjudication in the matter 
before it, and it is competent to the High 
Court to entertain a civil revision petition 
against such an order. GopalaAtcar^. Aruna- 
challam Chetty (1902) . I. H H. 28 Mad. 85 

P 0 Q s. 18 — Leave to sue granted on 

application made by unverified letter and not presen- 
ted to Court by applicant or pleader— Validity— Civil 
Procedure Code ( Act XI V of 1882), ss. . 622, 64s— 
Maintainability of civil revision petition against 
order granting leave passed with material irregularity. 
Applications* to District Courts, under s. 18 of the 
Religious Endowmen ts Act, for leave to sue should 
be duly verified, and presented either by the appli- 
cant in person or by his pleader. A grant of such 
leave on an unverified application not presented 
in Court is a material irregularity, within the mean- 
ing of s. 622 of the Code of Civil Procedure, 
and a civil revision petition lies from the order 
granting it. Omission to give notice of such an 
application to the person whom it is intended to 
sue does not of itself render the leave, if granted, 
irregular. V enkatappayya v. Venkdiapathi, L L* 
B 24 Mad. 687, approved. Amboo Miyah v. 
Mohammab Daobb Khan m Mad . e86 

161 . — Restriction on High 

Court's jurisdiction. The High Court cannot 
interfere under s. 622 of the Code unless it is satisfied 
that the lower Court has acted in the exercise 
of its jurisdiction illegally. Amir Hasson Khan 
v. Sheo Bahsh Singh, 1. h. B. 11 Calc. 6, referred 
to. Kali Charan Sirdar v. Sarat ^Chunder 
Chowdhrv (1903) I ' s L e . P 7C. W. N:l45 
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Per Sir Arnold White, C.J. — The Judge acted 
without j urisdiction, or with material irregularity. 
Per Shephard, /.—The Judge acted within his 
jurisdiction, but with material irregularity. 
Krishnasami Pannikondar v. Muthttkrishna 
Pannikondar (1901) I. Xi. R. 24 Mad. 384 

185. — Order directing prosecu- 

tion, made by a Munsif — Revision — Juris- 
diction of the Criminal Bench to interfere — 
Civil Procedure Code {Act XIV of 1882), s. 622 . 
The Criminal Bench of the High Court has no 
authority to interfere under s. 439, with the 
proceedings of a Munsif taken under s. 476. The 
Civil Bench should be moved under s. 622 of the 
Civil Procedure Code. Eranholi Athan v. King- 
Emperor, I. L. B. 26 Mad. 98 ; In re Chennangoud , 
I. L. P. 26 Mad. 198 , followed. Kali Prosad 
Chatterjee v. Bhttban Mohini Dasi (1904) 

8 C. W. H. 78 
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102. — Right of vakil to appear 

on Original side — Mule IV A, Part I, Chap. II, 
of the rules of the High Court — Mule 71, Belchamb- 
ers’ Mules and Orders {2nd Ed.) — Bevisional powers 
of the High Court in its Original jurisdic- 
tion— Appellate jurisdiction— Might of vakil to 
appear on the original side. A vakil has no right 
to appear on the Original side, in an applica- 
tion under s. 622 of the Civil Procedure Code, 
to move against any order of the Presidency 
Small Cause Court. Such revisionai powers, 
when exercised by the Original side of this Court, 
fall within and form apart of its ordinary 
Original civil jurisdiction. Me Application of 
a Vakil op the Appellate Side (1903) 

7 C. W. H. 843 


103. Small Cause Court — Juris- 

diction — High Court , Power of, to review orders 
passed without jurisdiction in the Presidency 
Small Cause Court— Bench consisting of the 
Chief Justice and another Judge — Charter Act 
{24 & 26 Viet,, c. 104), ss. 14, 15— Registrar 

— Presidency Small Cause Court, jurisdiction of— 
E v parte decree for default— Mules 63, 70, 92, 94 
(framed by the High Court) under s. 9 of the 
Presidency Small Cause Courts Act (I of 1895). 
By virtue of the power conferred under s. 14 under 
s. 14 of the Charter Act (24 & 25 Viet. , e. 104), the 
Chief Justice, by constituting a Division Court 
consisting of himself and any other Judge of the 
High Court, can deal with applications against an 
order made by the Presidency Small Cause Court. 
Shamsher Mundul v. Ganendra Naram Milter , 
I. L. M. 29 Calc. 498, explained. The Registrar 
of the Presidency Small Cause Court has no 
jurisdiction to entertain an application for new 
trial to set aside an ex parte decree made by 
him for default. Haladhar Haiti v. Choytonna 
Haiti (1903) 

I. X*. R. 30 Calc. 588 ; s.c. 7 C. W. H. 547 


166. — — — — - Order passed without 
jurisdiction — Execution of decree— Order— Appeal 
—Grounds for non-interference in extraordinary 
jurisdiction. Where the order of the lower 
Appellate Court was passed without juris- 
diction, the High Court declined to interfere 
under the extraordinary - jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882) 
on the ground that the plaintiff, to whom 
relief was granted by the lower Appellate Court, 
would, if the application were allowed, be 
obliged to bring a suit to establish the right 
which he claimed to his property in dispute, after 
the expiry of the period of limitation within which 
he was entitled to bring that suit. Dayaram 
v. Govardhandas (1904) 

1. 1,. R. 29 Rom. 458 


— — Sub-tenant — Bengal Tenancy Act 

(VIII of 1885), s. 85. As long as the interest of 
the tenant from year to year is not put an 
end to, the superior landlord has no right to 
eject the sub-lessee, who is not his raiyat ; 
and the sub-lessee can maintain a suit for pos- 
session of the land, from which he is dispossessed 
by the superior landlord and a tenant of his, 
who is not the lessor of the plaintiff. 8. 85 
of the Bengal Tenancy Act interpreted. Gopal 
Mandal v. Eshan Chunder Banerjee , I. L. M. 29 
Calc. 148 , and Madan Chandra Kapali v. JaJci 
Karikar, 6 C. W. N. 377, explained and followed. 
SHkant Mundul v. Saroda Kant Mundul, I. L. M. 
26 Calc. 46 ; Eazel Sheikh v. Keramuddi, 6 C. W. N. 
91.6; Bamgatti Mundul v. Shyama Char an Butt, 
C. W. N. 919, and Basarutulla Mundul v. Kasirun- 
nessa Bibi, 11 C . IP. N. 190 , held inapplicable. 
Tamijuddi v. Asgar Howladar (1908) 

I. Xu R. 38 Calc. 256 


104. Succession — Succession (Pro- 

perty Protection) Act (XIX of 1841), ss. 3 , 5, 8 — 
Appointment of curator — Omission ' to take evi- 
dence before making order — Want of jurisdiction — - 
Material irregularity. On an application, under 
Act XIX of 1841, to recover possession of the 
properties of a deceased zaminder by summary 
suit, and for the appointment of a curator pending 
the determination 'of the suit, the District Judge 
omitted to examine the complainant or in- 
quire further under s. 3 of the Act but called for 
a report, from the Collector under s. 8, and on receipt 
thereof, made an order under s. 5 appointing a 
curator. Held (Subramania Ayyar, /., dis- 

S g), that order must be set aside, under 
of the Code of Civil Procedure. The Judge 
ound to hold an enquiry under s. 3 before 

■ pointing a curator under s. 5. The provisions 
s. 3 are mandatory, and not merely directory. 

: : ■ : ; V > -1 M}- O-i :■ ; -■ ;■■■ :■ : 1 
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See Will— Construction. 2 Hyde 65 
5 B» L. B. 4:33 
2 B. Xi. R. O. C. 148 
I. Xj. B. 15 Mad. 424 

statute of — 

See English Law— Superstitious Uses, 
Statute of • 3- Bom. Ap. 4 

12 Bom. 214 

SUPPLEMENTAL. DECREE. 

See Limitation. I. L. B. 34 Calc. 672 

SUPPLEMENTAL SUIT. 

See Costs— Special Cases— Partition. 

I.L. B. 21 Calc. 904 

- Suit in Zillah Court simultaneous 


with suit in Supreme Court. The mere pen- 
dency of a suit in the Supreme Court does . not 
operate as a bar to the prosecution of a suit in a 
Zillah Court intended to be simply _ in furtherance 
of, and supplemental to, the suit in the Supreme 
Court. Nazir Alt Khan v. Ojoodhyaram Khan 
5 W. B. P. C. 83 : 10 Moo. I. A. 540 

SUPPLEMENT ABY JUDGMENT. 

See Judgment of Appellate Court 

I. L. B. 35 Calc. 138 

SUPBEME COURT, BOMBAY. 

See Jurisdiction— Admiralty and 
Vice-Admiralty Jurisdiction. 

5 Moo. I. A. 137 

See Jurisdiction — Matrimonial Juris- 
diction . . 4W.B.P.C.91 , 

5 Moo. I. A. 348 

1 . Charter of Supreme Court 

— Construction of statute— Statute limiting 'preroga- 
tive of the Crown — Power to grant leave to appeal 
in criminal case. Under the Bombay Charter of 
the Supreme Court, 8th December 1823, that Court 
was invested with full and absolute powers to 
.allow or deny an appeal in criminal cases, and no 
power was reserved to the Crown by such Charter 
'to grant leave to appeal in such cases, such power 
beirw only reserved as to civil cases. The ease of 
f Christian v. Cowan , 1 P. W. 329 , observed on. 
’Queen v. Stephenson 3 Moo. I, A. 488 

Queen v. Eduljee Byeamjee 

3 Moo. I. A. 468 

The Charter, having been granted by the Crown 
by force of an Act of Parliament, must be con- 
strued with reference to the powers conferred by 
the Act, even though the prerogative, of the Crown 
were limited by such construction. Queen v. 
Eduljee Byramjee 3 Moo. X A. 468 

2, — - — — Construction of 

4 Charter — Law of limitation — English law. The 
'Charter of 8th December 1823, which created the 
Supreme Court at Bombay, provided by s. 29 


SUPBEME COURT, BOMBAY— contd. 
that “ in cases of Mahomedans or Gentoos their 
inheritance and succession to lands, rents, and 
goods, and all matters of contract and dealing 
between party and party, should be determined, 
in cases of Mahomedans, by the laws and usages 
of the Mahomedans ; and where the parties arc 
Gentoos, by the laws and usages of the Gentoos, 
or by such laws and usages as the same would 
have been determined by if the suit had been 
brought in a native Court/’ and the 37th section 
directs that “ the Court shall frame such process, 
and make such rules and orders for the execution of 
the same, in all suits, civil and criminal, to be 
commenced, sued, or prosecuted, within their 
jurisdiction, as shall he necessary for the 
due execution of all or any of the persons thereby 
committed thereto, with an especial attention 
to the religion, manners, and usages of the native 
inhabitants living within its^ jurisdiction, and 
accommodating the same to their religion, manners, 
and usages, and to the circumstances of the country, 
so far as the same can consist with the due execution 
of law and the attainment of substantial justice. 
Held, upon a construction of these sections, that 
as the law of the limitation is a matter of procedure 
and the Supreme Court at Bombay had power 
to frame its procedure different from the native 
Courts, the Court was right in allowing the plea 
of the English statute of limitations in an action 
between Hindus upon a Hindu contract, as the 
judgment of the Court on such plea was no deter- 
mination relating to any right arising out of any 
contract or dealing involved in the cause of action. 
Semble : — The mere allegation in the plaint- that 
the parties are Hindus Is a sufficient averment 
of the fact to raise an objection to the, cause being 
decided by the English law of limitations. Ruck- 
MABOYE V. LULLOOBHOY MoTTICHAND 

5 Moo. I. A. 234 
3. Jurisdiction— A. dmission of 

attorneys. The Supreme Court, Bombay, had no 
jurisdiction to admit persons as attorneys and 
solicitors to practise in the Courts there, except 
such as were qualified in the manner pointed out 
in the Bombay Charter and Letters Patent of 1823 
establishing the Court, viz., those who had been 
admitted in the Courts at Westminster or were 
practising in the [Recorder V Court, Bombay, 
at the time of the publication of the Charter. 
Morgan v. Leech . . £ Moo. I. A. 


4. 


Suit for partition 


of property out of jurisdiction. The late Supreme 
Court (Bombay) had no power to decree 
a partition of ancestral property situate beyond 
the limits of its jurisdiction. Ramchandka 
Dada Naik v. Dada Mahadev Naik 

1 Bom. Ap. 76 

5, : ; ; Suit concerning 

revenue — Government quit-rent— Suit against 
Collector of Revenue for distraint By the Charter 
of the Supreme Court, Bombay, of December 1825, 
that Court was prohibited tom entertaining any 
suit in any matter concerning the revenue under 
the management of the Governor and Council 
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SUPREME COURT* BOMBAY —condd. 
or any act done in the collection thereof. In an 
action of trespass brought against the Collector 
of Revenue at Bombay for distraining for arrears 
of Government " quit-rent 55 : — Held, reversing 
the judgment of the Bombay Court, that the 
<s quit-rent 9 5 was part of the revenue of the Com- 
pany at Bombay, and the Court therefore had 
no jurisdiction. Spooner v. Juddow 

4 Moo. I. A 353 

SUPREME COURT, CALCUTTA. 

Charter of 1720 — 

See Slander. I. I*. R. 28 Gale. 452 
?■' — — — rules, 1883, order 26 — 

See Civil Procedure Code (Act XIV 

or 1882), s. 373. 

I. Ii. R. 31 Calc. 965 

X. Carrying on business. An 

inhabitant of Benares, trading at Calcutta and 
having a house of business there, held to be 
subject to the jurisdiction of the Supreme Court. 
Janokey Doss v. Bindabun Doss 

3 Moo. I. A. 175 

2. Jurisdiction of Criminal 

Court — Party privy to misdemeanour committed j 
within jurisdiction . Under the general jurisdic- 
tion of the Supreme Court at Calcutta, a person, 
though resident at Benares, was liable to its juris- 
diction, if privy to, and co-operating in, a misde- 
meanour committed within it. Where, therefore, 
a party resident at Benares was indicted with 
others before the Supreme Court for a conspiracy 
in procuring the prosecutor to be arrested in 
a fictitious action at law, and the instructions for 
the arrest were proved to the satisfaction of the 
jury to have originated with the appellant, it was 
held by the Judicial Committee that the offence 
having been completed within the jurisdiction of the 
Supreme Court at Calcutta, that Court had rightly 
assumed jurisdiction over the parties privy to it, 
though from the slight nature of the evidence they 
directed a new trial. Jannokee Doss v. King 

■■ 1 Moo. I. A. 67 j 

SUPREME COURT, MADRAS. ' 

See High Court, Jurisdiction of — 
Madras— Civil. I. L. R. 8 Mad. 24 

1. — — ■ Jurisdiction — Order allowing 

Registrar to institute suit on behalf of infants — Officer 
of Court entitled to commission — Personal interest 
in conduct of suit — Stat. 2 & 3 Will IV , a 34. An 
order was made on the equity side of the Supreme 
Court at Madras by which the Registrar, an officer 
who under the practice of the Court was entitled 
to a commission of 5 per cent, on all sums of money 
paid into Court, was allowed by consent of the 
Court or a Judge to institute proceedings for the 
benefit of infants where it appeared their property 
was unprotected. Held, in a ease in which he was 
allowed to file 'a. bill on behalf of, certain such | 
’'infants, that the .order being made under the general j 
■ jurisdiction of the ' Supreme Court, and not under 1 


SUPREME COURT, MADRAS — condd. 

the Stat. 2 & 3 Viet., c. 34, was void, it being 
against public policy to allow an officer of the Court 
to institute suits in the conduct of which he might 
I 'have, a dmeet personal 'interest., Iverakoose v. 
t Serle v ; . A 3 Moo, I, A. S29 3 

% Equitable juris - 

diction in suits relating to charitable funds . The* 
Supreme Court, Madras (established by the Madras 
Charter, 1800), had an equitable jurisdiction 
similar to, and corresponding with, the equitable 
jurisdiction exercised by the Court of Chancery 
in England over charities. Attorney General 
v. Brodie . ' ' ; 4 Moo. X A. 190 

SUPREME COURTS’ OFFICERS ACT 
(XV OF 1843) SS. 1, 2. 

See Official Assignee. 

I. D. R, 36 Gale. 990 

SURBORAKARI TENURE. 

See Land Tenure in Orissa. 

I. X. R. 11 Calc. 690 

SURCHARGE AND FALSIFICATION. 

Ui 4 See Partnership, Account of. 

II C. W. N. 776 

SURETY. 

Col. 

1. Liability of Surety . . . 12380 

2. Enforcement of Security . . 12384 

3. Discharge of Surety . . . 12393 

4. Miscellaneous Cases . . . 12395 

See Administration Bond. 

I. L. R. 33 Gale. 713 
10 G W. N. 673 

See Civil Procedure Code, 1882, s. 253. 

I. L. R. 29 Bom. 29 

See Contract Act (IX of 1872), ss. 124— 
147. 

See Execution of Decree — Mode of 
Execution — Principal and Surety. 

I. L. R. 4 Gale. 331 
I. L. R. 19 Bom. 578' 

See Estoppel 10 C. W. N, 830 

See Guarantee I. L. R. 6 Mad. 406 
I. L. R. 10 All. 531 
22 W. R. 209 

See Hindu Law — Debts. 

I. L. R. 11 Mad. 373* 

, ' I. L. R. 23 Bom. 454 

X L. R. 28 Bom. 408 

See Limitation Act, 1877, Sen. II, Art. 
179, EXPL. 1 . XL, R, 31 Bom. 50 

See Mortgage — Redemption — Bight of 


Redemption » . 1 Bom. 135 

See Principal and Surety. 

See Probate and Administration Act 
(V of 1881), s. 78 , , 

I. L. R. 28 Mad. 161 






1 < 1 




DIGEST OF CASES. 


12380 


( 12379 } 


SURETY — contd. 


SURETY — contd. 

See Probate and Administration Act, 

s. 78 . . .1. X. R. 31 All 56 

See Recognizance to Appear. 

See Recognizance to keep Peace. 

See Security por good behayiour. 

agreement to become, on deposit 

of security. 

See Contract Act, s. 23 — Illegal Con- 
tracts— Generally. 

I. X. R. 1 All. 751 

- — bond — 

See Principal and Surety, Principal 
and Agent X. Xi. R. 31 Calc. 242 

discharge of — 

See Abatement oe Suit. 

I. X. R. 25 All. 206 

See Rill of Exchange. 

I. Xi. R. 3 Calc. 174 

See Minor — Bombay Minors Act (XX 
of 1864) . I. X. R. 19 Bom. 245 

See Principal and Surety —Discharge 
... of Surety. 

See PvES Judicata — Causes of Action — 
Continuing Guarantee. 

X. X. R. 27 Bom. 418 

execution against — 

See Execution of Decree — Transfer 
of Decree for Execution. 

I. X. R. 26 Mad. 258 

fitness of — 

See Security for good behaviour. 

13 C. W. 80 

: liability of — 

See Bail-bond, Eorfeiture of. 

I. X. R. 36 Calc. 749 

$te Bond . . 9 B. L. B. 364 

14 Moo. I. A. 86 

See Civil Procedure Code, 1882 , s. 253 . 

I. X. R. 31 Bom. 128 
See Guarantee. I. X. R. 28 Calc. 597 

See Partenership — Suits respecting 
Partnerships. 

I. X. R. 25 Bom. 606 

See Principal and Surety. 

I. X. R. 30 Mad. 167 
I. X. R. 36 Calc. 626 

See Surety-bond. 

I, X. R. 36 Calc. 562 

of defaulting tenant, suit 

again st — -;0 

See Res Judicata— Parties — Pro forma 
: Defendants .. > > 3 B, X. R. Ap. 37 

position of legal practitioner 

becoming — 

See Mooktear . . 7 C. W. 3N. 281 


suit by, against principal for’ 

money paid on bis account — 

See Small Cause Court, Mofussil— 
Jurisdiction — Contribution. 

B. X. R. Sup. VoX 691 


I. LIABILITY OF SURETY. 

1. Duration and extent of lia- 

bility. A surety must be taken to have entered 
into bis contract only for the time during which 
the relation created by the instrument of surety- 
ship exists, and with reference only to the person 
to whom he made himself responsible. Mohip 
1ST ar ain v. Shaw . . .25 W. R. 250 

2. - — Security , bond 

for restitution of property taken under decree — Liabil- 
ity of surety where decree is reversed on appeal — 
Act XXIII of 1861, s . 36. A surety, who executed 
a security bond in Form No. 82 of the High Court 
Circulars, under s. 36 of Act XXIII of 1861, was 
liable for the fulfilment of the decree, not only 
of the Court of Regular, but also of that of the 
Court of Special Appeal. Narayan Dev v. Gaja- 
nan Dikshit .... 10 Bom. 1. 

3. . — ■ — — Liability of 

guarantor for gomashta — Death of surety. Where 
a party engaged to he surety for a gomashta and' 
to make good all defalcations proved to have 
been made by him, the engagement was held to 
refer to defalcations shown to have been made 
by the gomashta during the period of the 
guarantor’s life, and not to apply to a time after • 
guarantor’s death, when all power of advising 
or controlling the gomashta had ceased. Lyall 
& Co. v. Amorabutty Dossee . 20 W. R. 12 

4. ■ — Civil Proce- 

dure Code, 1859, s. 338 — Remand of case and final 
decree on remand. A decree-holder having taken 
out execution of a decree held by him, and the 
judgment-debtor having appealed to the District 
Court, the two opponents became sureties, under 
s. 338 of Act VIII of 1.859, that the judgment- 
debtor would <e obey and fulfil all such orders and 
decrees as should be given against him in apj)eal 
and. in default of his so doing, they bound them- 
selves et to pay jointly and severally, at the order 
of the Court, all such sums as the Court should, 
to the extent of RS12-S, adjudge.” Held (Pin hey, 
J. dissentiente), that the obligation of the sureties- 
to fulfil the decree of the Appellate Court was not 
confined to the first decree of that Court, but ex- 
tended to the final decree which it passed upon 
the case being remanded by the High Court in = 
special appeal. Shivlal Khubchand v. Afaji 
Bhivrav . ; CCC dl£\ ' ' , I. X.’ R. 2 Bom 654 . 

Held, in the same case on appeal under the Letters 
Patent, that the obligation of the surties was not 
confined to the first decree of the Appellate Court,, 
but extended to the final decree which it passed 
upon the case being remanded by the High Court 
in special appeal. Afpaji Bhivrav v . Shivlal. 
Khubchand . « X X. R. 3 Bom. 204 
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SURETY — contd, 

1. LIABILITY OF SURETY — contd. 

5. Extent of liability— Security 

. bond given for faithful discharge of duties by moharrir 
— Misconduct other than misappropriation. The 
defendant executed a bond ■which, after reciting 
that the President of the Allahabad Municipal 
Committee required security to the extent of R10G 
from Sheikh Akbur Ali, mohurrir in the Ocrtoi 
Department, for the honest and faithful discharge 
•of his duties to Government, went on to say 
that the defendant of his own free will and plea- 
sure pledged a certain dwelling house in lieu of 
security for the mohurrir, and to promise that, 
if any sort of embezzlement or misappropriation 
was proved against the mohurrir in Court, the 
property might be seized. There was a proviso 
that, if he deposited R100, the money, and not 
the property, would be liable ; if he failed to 
deposit the money, the property was to be liable 
■for the payment of the amount of the security. 
The mohurrir fraudulently allowed certain goods to 
pass the choonghee without payment of duty, 
whereby, he caused the Municipality a loss of 
R8. He was convicted under s. 161 of the Penal 
Code. The plaintiff sued to recover the amount 
•of the security. Held , that the defendant could 
■only be liable under the bond for sums shown to 
haVe been misappropriated, and that he could 
not be held liable for losses which accrued to 
the Municipality from misconduct on the part of 
the mohurrir other than misappropriation; and 
that in any case he could only be liable for the 
actual damage sustained by the Municipality. 
'Tobab Ali v. President of the Municipal Com- 
mittee of Allahabad . 6 NT. W. 17 0 

6. Withdrawal of 

security placed with sureties to indemnify cosure- 
ties, . Where a surety, without taking precautions 
to see to its proper application, permits the party 
for whom he is surety to get possession of money, 
which by an arrangement with that party and the 
co-sureties had been placed in his (the surety’s) 
hands for the purpose of indemnifying the co- 
sureties, he loses his remedy against the co-sureties 
to the extent of the security thus allowed to be 
withdrawn. Where money is permitted to 
remain in the hands of sureties in order to its 
being applied to the purpose to secure which they 
become sureties, it is the duty of each as between 
himself and co-sureties to see that the money 
is not misapplied. Wo on Chit Poe v. Wee Chang 

15 W. R. 185 

f'y 7. — — Suit against 

surety of Nazir by party whose property has been 
■misappropriated by Nazir. The surety of a Nazir 
who had entered into the usual bond of indemnity 
with the Collector of the district against all losses 
caused by the Nazir during the tenure of his office 
was held not liable, at the suit of a person whose 
propertj had been misappropriated by the Nazir, 
vto make good any loss sustained by such person. 
Rocha Gofe Chowdhry v. Bkajagabind Das 

9 B. B, R. Ap. 26 1 18 W. R. 259 


1. LIABILITY OF SURETY — contd. 

8. — Civil Proce- 

dure Code , 1882, s. 336 — Execution-proceedings . 
The liability of a surety under s. 336 of tbe Civil 
Procedure Code ceases when the proceeding 
taken in execution of a decree wherein the security 
was furnished comes to an end. Lalji Sahoy 
v. Odoya Sundeki Mitra I. Ij. R. 14 Calc. 757 


9. » — Judgment-debtor 

applying to he declared an insolvent — Civil Proce- 
dure Code, ss. 336 , 344. S on the 16th January 
1886 obtained a decree for a certain sum of money 
against C. In execution of that decree G was 
arrested on the 2Sth January, and upon his being 
brought befo’re the Court he expressed his intention 
of applying to be declared an insolvent under the 
provisions of Ch. XX of the Code of Civil Proce- 
dure, and he was thereupon released upon fur- 
nishing security, under the provisions of s. 336 
of the Code. K became surety for C and executed 
a bond undertaking to produce C at any time 
when the Court should direct him so to do, and 
in default of so producing him to pay the amount 
of the decree, and standing security for C's ap- 
plying to be declared insolvent. On the 19th 
February C filed his petition to be declared 
an insolvent before the District Judge under 
s. 344 of the Code, and on the 14th May 1886 his 
petition was dismissed owing to his non-appearance. 
S thereupon applied for execution of the decree 
against K. Held , that K was released from his 
obligation under the bond executed. Koylash 
Chandra Shaha v. Christophoeidi 

I. B. R. 15 Calc. 171 

10. -- — Civil Procedure 

Code , ss. 336 , 344 — Judgment-debtor applying to be 
declared- an insolvent. A person who executes a 
bond undertaking to produce a judgment- debtor 
at any time When the Court should direct him to 
do so, and standing security under s. 336 of the 
Civil Procedure Code for the judgment-debtor’s 
applying to be declared insolvent, is released from 
his obligation under the bond when the judgment- 
debtor files his petition under s. 344 to be declared 
insolvent. Koylash Chandra Shaha v. Christopho- 
ridi , I. L. P. 15 Calc. Ill , approved. Ramzan v. 
Gerard . . 1 B. R. 13 AIL 100 

, 11. Civil Procedure 

Code , 1882, s. 336 — Bond for production of insolvent 
judgment-debtor— Conditions in bond unprovided 
for by s . 336. Where in a bond under s. 336 
of the Code of Civil Procedure, besides the 
usual covenants to produce the judgment-debtor 
before the Court, and that the judgment-debtor 
would apply to be declared an insolvent, further 
stipulations were contained as to what should 
happen if the judgment- debtor’s application 
to be declared insolvent were refused, it was held 
that the latter stipulations were not such as were 
contemplated by s. 336, and could not be enforced 
under that section. Janki Das v. Ram Partab 

I. B, R. 18 All. 37 
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SURETY — contd. 

1. LIABILITY OF SURETY — contd, 

12, - — Civil Procedure 

Code , 18S2, s . 336— Judgment debtor's application 
to be declared an insolvent — Release of the surety. 

A person standing surety for a judgment-debtor 
under s. 336 of the Civil Procedure Code 
(Act XIV of 1882) is released from his obligation 
when the judgment-debtor has applied to be 
declared an insolvent Koylash Chandra Shaha 
v. Christophoridi, I. L. R . 25 Calc 271, and Ram- 
zan v. Gerard , I. L. R . 23 All., 100, followed. 
jDwakkadas Parshotamdas v. Isabhai Datjd- 
khan . . . I. L.. R. 19 Bom. 210 

, - — Surety for 

minor • — Contract Act (IX of 1872), s. 128. A 
surety to a bond passed by a minor for moneys 
borrowed for purposes of litigation not found 
to be necessary is liable to be sued on it, 
whether the contract of the minor is considered 
to be void or voidable. Kashiba v. Shripat 
Narshiv . . . I. Li. B. 19 Bom. 697 

14 f Death of judgment-debtor— 

Civil Procedure Code (Act XIV of 1882), ss . 336, 349 
— Release of judgment-debtor on -finding a surety for 
his production at a specified time — Death of judg- 
ment-debtor before the expiration of that time — 
Release of surety — Execution of decree as against 
surety-illegality. A j udgment-debtor was released 
from custody on finding a surety for his production 
at a specified time. Before the expiration of 
that time the judgment-debtor died. The decree- 
holder thereupon obtained an order enforcing 
the decree as against the surety. Held, that the 
order was illegal. The Court had no jurisdiction 
to enforce the obligation as a decree against the 
surety. Moreover, the obligation of the surety 
was discharged by the death of the judgment- 
debtor. Appeal by the surety to the High Court 
treated as a revision petition. Krishnan Nayar 
v. Ittinan Nayar (1901) I. X*. R. 24 Mad. 637 

25. Insolvency — Civil Procedure 

Code (Act XIV of 1882), s. 336— Surety undertaking 
that judgment-debtor should apply to be declared an 
insolvent — Application in insolvency by j udgment- 
debtor — Subsequent failure to appear — Release of 
surety. E became surety for a judgment-debtor 
undertaking to produce the judgment-debtor in 
Court when called upon, and that he should apply 
to be declared an insolvent. The judgment-debtor, 
in due time, filed a petition in insolvency. Sub- 
sequently, he failed to appear when called upon to 
do so, and the petition was dismissed. On appli- 
cation being made for execution as against the 
surety : Held, that the decree could not be executed 
against him. Imbichunni Nayar v. Lalji Ram 
B oss Sait (1901) - 1. 1*. B. 24 Mad. 560 

16. . : Production of judgment- 

debtor — Civil Procedure Code ( Act XIV of 1882), 

' s. 336. Where a surety enters into a bond, under 
s. 336 of the Code of Civil Procedure, undertaking 
to produce a judgment-debtor when ordered to do so 
within a month," in order to .render the surety liable 
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for the non-production of the judgment- debtor*, 
the order to produce the judgment-debtor should, 
he made oh the surety. A bond providing that 
the surety will produce the judgment-debtor does, 
not mean that the surety will produce him when 
the judgment debtor is directed to appear. Krish- 
naiyar v. Brisket ASAM y Ayyae (1902) 

I. L. B. 26 Mad. 368; 

2. ENFORCEMENT OF SECURITY. 

1. Mode of enforcement — Act 

XXIII of 1861, s. 8 — Surety-bond — Execution . 

A surety-bond taken by the Court under s. S of 
Act XXIII of 1861, after judgment had been pro- 
nounced, could be enforced under s. 204 of Act VIII 
of 1859. Abdul Karim v. Abdul Hxtq Razee 

8 B. Is. R. 205 : 15 W. R. 2L 

2. ~~~ Execution of decree 

against surety — Surety-bond for payment of costs 
under s. 342. A bond given as security for costs 
under s. 342 of Act VIII of 1859 could be enforced 
in a summary way by proceedings in execution. 
Chutterdharee Lall v. Rambelashee Koer 

I. Is. R. 3 Calc. 318 : I C. I>, B. 347 

3. — — Civil Procedure- 

Code, 1859, s. 204 — Execution of decree against 
surety— --Stay of execution on security being given. 
Where a sale in execution of a decree was stayed 
on the security given by a third party : — Held, that, 
on default by the defendant, the decree could not 
he summarily enforced against such surety under 
s. 204 of Act VIII of 1859. Gajendranarayan 
Roy v. Hemangini Dasi 

4 B. Is. R. Ap. 27 : 13 W. R. 35 

4. — Civil Procedure 

Code , 1859, s. 204 — Sureties under Civil Procedure 
Code, 1859, ss. 76, S3 — Sureties after decree. S. 
204, Act VIII of 1859, applied to cases such as 
that of parties who became sureties under s. 76 
or s. S3, but not to parties who became securities 
after a decree was passed. Ram Kiss ex Boss v. 
Hurkhoo Singh ... 7 W. B. 329 

Rejecting a review in Hurkhoo Singh v. Ram 
Kishen .... 0 W. R, Mis. 44 - . 

5. . Civil Procedure 

Code, 1859 , s. 204 — Compromise embodied in decree 
—Execution against surety . A compromise embo- 
died in a decree was to the eiiect that defendant 
should pay to plainti ff the principal sum within a. 
specified period, and that, if he (defendant) were- 
successful in another suit against a different party,, 
he would also pay the interest. He succeeded in 
his suit in the first Court, but his suit was dismissed' 
on appeal. The judgment-debtor subsequently 
paid the principal, but was afterwards arrested, 
and M H became surety for his production and 
for the payment of the interest, if the order of the 
Munsif releasing the judgment-debtor were set 
aside on appeal. Held (by Markby, J.), that the 
decree on the compromise was not one upon which 
execution could be carried out, at any rate for 
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the sum which was only conditionally due, as the 
.inquiry relative to the fulfilment of the condition 
could only be made in a regular suit ; and that 

■ execution could not he taken out against M H, 

the surety, the arrangement between him and the 
judgment-creditor not falling within s. 204, Act 
VIII of 1859, which applied to persons who had 
■become security for the performance of a decree or 
any part thereof. Bolakee Ball v. Mahomed 
Hossein TCtt av . . . 14 W. R. 63 

0. ■ Civil Procedure 

Code , 1859, s. 204 — Surety for performance of 
decree — Suit on surety-bond. When a person has 
become liable as security for the performance of a 

■ decree, s. 204 of Act Vlllfof 1859 gives a remedy 

to the decree-holder against the surety in addition 
-to any remedy which he may have on the surety- 
bond. It does not prevent the decree-holder from 
bringing a suit on the surety-bond to enforce the 
contract made with him by the surety, and the lien 
■On the property mortgaged to secure the perfor- 
mance of that contract. Abdul Kadir v. Hurree 
Mohtjn . .... 6. IN. W. 261 

7„ Civil Procedure 

Code, 1859 , s. 204 — Surety executing bond for pay- 
ment of decree by instalments---- Alteration of terms 
of decree . Where, by an arrangement sanctioned 
by the proper Court, the terms of a decree were 
varied, and provision "washnade for its payment by 
instalments, for the payment of a portion of which 
Instalment a surety executed a bond hypothecating 
"his property : Held, that the terms of s. 204 of the 
Civil Procedure Code were not' application to such 
an arrangement. Chtjndee Deer v. Hussun Ali 

3 NT. W. 88 

8. Civil Procedure 

Code , 1877 , ss. 210, 253 — Execution of decree 

■ against surety — Payment of decree by instalments. 
A judgment-debtor, whose property was about to 
be sold, appeared before the officer appointed to 
• conduct the sale, and applied for its postponement, 
producing a surety and ajbond, in which such 
.surety promised to pay the^amount of the decree 
within one year, if the judgment-debtor did not do 
so. Such officer thereupon applied to the District 
Judge to postpone the sale, stating that such sure- 
ty was willing to pay the amount of the decree by 
instalments within one year, and forwarding such 
bond. The District Judge ordered the sale to be 
postponed and the papers to be sent to the Munsif 
who had made the decree and ordered the sale of 
the property. The Munsif made no order regard- 
ing the security, but merely made an order that 
the amount of the decree should be paid by instal- 
lments within one year. The judgment-debtor did 
hot pay the amount of the decree within the time 
fixed and the decree-holder therefore applied for 

■■ execution of the decree against such surety. Held, 
V. ; that, inasmuch as "the decree-holder had not been 
.a party to the proceedings of the sale- officer or of 
the District Judge, and as the parties had not ap- 
peared before the Munsif, and as such surety had not 
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agreed to pay the amount of the decree by instal- 
ments, the provisions of s. 210 of Act X of 1877 
were not- applicable, and such surety had not be- 
come a party to the decree as altered by the Munsif ; 
that such surety had not made himself a party to 
the decree by promising to pay its amount within 
one year.; and that therefore his liability was not 
one which could be enforced in execution of the 
decree under s. 253 of Act X of 1877. Chandan 
Kuar v. Tirkha Ram . I. B. R. 3 All, 809 

9. - Civil Procedure 

Code, 1882 , s. 253 — Surety for execution of appel- 
late decree, remedy against. In 1874 the execu- 
tion of the decree of an Appellate Court was stayed 
pending an application for review of judgment, 
upon the judgment-debtor giving security for the 
execution of the decree, and a surety was accepted 
on his behalf. Held, that the judgment-creditor 
could not proceed summarily against the surety 
under the provisions of s. 253 of the Code of Civil 
Procedure, 1882. Balaji v. Ramasamx 

I. L. R. 7 Mad. 284 

10. Civil Procedure 

Code, 1882 , s. 253 — Execution of decree against 
surety. A surety entered into a bond, undertaking 
to produce certain debt bonds in case the defend- 
ant in a suit should fail to produce them, or to 
pay the amount mentioned therein. Upon an 
application being made that execution should issue 
against the surety : — Held, that a bond so worded 
did not make the surety liable for the performance 
of the decree so as to bring the case within s. 253 
of the Code of Civil Procedure, and that the 
liability of the surety could not be enforced in 
execution. Narayanamma v. Ramayya Chetti 

I. Jj. R. 22 Mad. 208 

11 . Right to enforce security— 

Civil Procedure Code, 1859, s. 204 — Order cancel- 
ling security bond. Where a person became a 
surety in the course of the proceedings on an appeal 
to pay all such sums as might be decreed against 
the plaintiff on appeal, the decree when passed 
could be executed against the surety under s. 204 
of the Civil Procedure Code, and an appeal would 
lie from an order made in execution of such decree 
against the surety. Where a person became 
surety, and gave a security bond undertaking 
to pay all sums of money that might be decreed 
against the plaintiff on the defendant’s appeal, 
and the appeal was dismissed for default, and on 
the application of the plaintiff the Recorder made 
an order cancelling the bond, and returned it to 
the surety without notice to the defendant, and 
afterwards the defendant’s appeal was on appli- 
cation restored, and a decree passed against the 
plaintiff ; — Held , that the Recorder’s order was in- 
valid, and execution could issue against the surety 
notwithstanding that order. Akhut Ramana v. 
Ahmed Yousattji 

7 B. R. R. 81 1 15 W. R. 588 

12. — Security for resti- 

tution of property taken in execution — Reversal 


( 12387 ) 


DIGEST OF CASES. 


{ 12388 ) 


SURETY — contd. 

2. ENFORCEMENT OF SECURITY — contd. 
of decree — Execution against surety — Civil Proce- 
dure Code , 1882, ss. 253 , 545 , 546. S. 258 of the 
Civil Procedure Code contemplates a suit pending 
.at the time security is given for performance of 
the decree, and does not apply to a case where the 
litigation in the Courts of first instance and of first 
.appeal has ended, and no second appeal had been 
instituted in the High Court when security is given. 
The holder of a decree affirmed on appeal by the 
District Court took out execution to recover costs 
.awarded. Costs were deposited by the judgment- 
debtor and paid to the decree-holder and a surety 
gave a bond by which he undertook to refund the 
amount to the judgment-debtor in the event of 
the latter succeeding in appeal to the High Court 
and of the decree-holder failing to repay him. 
The judgment-debtor subsequently filed an appeal 
to the High Court and was successful, and he then 
applied in the execution department to recover 
the amount from the surety. Held , that the Court 
•executing the High Court’s decree had no jurisdic- 
tion to execute it against the surety. Hardeo 
Das v . Zaman Khan I. L. R. 8 All. 689 


13 . , 


Execution of decree 

appeal. H obtained a 
■decree in the High Court against 8 for certain 
moveable and immoveable property. 8 appealed 
to the Privy Council. While that decree was pend- 
ing, H applied for the execution of her decree, 
and N became her surety for R 10,000. The decree, 
however, was not executed. The Privy Council 
reversed the decision of the High Court and dis- 
missed the suit of H with costs. 8 then sought 
to execute his decree for costs against N, the surety . 
Held, that N was not liable. In the matter of the 
petition of Naear Chand Pal Chowdhry 

6 B. I.. R. Ap. 126 

s.c. Nueeer Chunder Paul Chowdhry v. Soo- 
rendro Nath Roy . . 14 W. R. 410 

14. — Execution of decree 

. against surety — Civil Procedure Code , 1859, s. 204. 
In consideration of the plaintiffs being allowed to 
proceed with the execution of a decree which 
they had obtained in the High Court, A became 
surety upon a bond for the payment of what 
might be due to the defendants by such plaintiffs 
in the event of their decree being reversed or modi- 
fied by the Privy Council, to which an appeal was 
then pending. Held , that the summary procedure 
under s. 204 of Act VIII of 1859 might be enforced 
against A as such surety. Compare Act X of 1877 , 
s. 253. ChunderCKant Mookerjee v. Ram 
Co omar Coondoo . * 3 C. X. R. 505 

15. „ Civil Procedure 

Hade, 1877 , s. 253— Execution of decree against 
surety— Execution of decree of Privy Council — 
Security for costs of respondent — Civil Procedure 
Code, 1877., s. 610. An appeal was preferred to 
Her Majesty in Council from a final decree passed 
•on appeal by the High Court, and B and certain 
•other persons on behalf of the appellant gave seen- 
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rity for the costs of the respondent. Her Majesty 
in Council dismissed the appeal, and ordered the 
appellant to pay the costs of the respondent. The 
respondent applied to the Court of first instance 
for the execution of that order against B and the 
other persons as sureties. Held by Stuart, C.J., 
Pearson, J., and Oldfield, J., that, under ss. 810 
and 253 of Act X of 1877, such order could be 
executed against the sureties. Per Spankie, J 
and Straight, J. (Contra). Bans Bahadur Singh 
v. Mughla Begam . . I. X. R. 2 All. 604 


16. 


Appeal to Privy 


Council — Security for costs of respondent — Execu- 
tion of decree against surety — Civil Procedure Code 
(Act XIV of 1882), ss. 253 , 602 , 603, 610. A 
plaintiff, having preferred an apxieal to Her 
Majesty in Council, was called upon to furnish 
security. Thereupon A, on behalf of the appellant, 
executed a security bond for the costs of the re- 
spondent. The appeal was dismissed with the 
costs by Her Majesty in Council. On an applica-* 
tion (by the respondent in the appeal) for execu- 
tion to issue against the estate of A , the surety 
(who died in the meantime) : — Held, that the liabil- 
ity of the surety under the security bond could 
not be enforced in execution of the decree of Her 
Majesty in Council. Bans Bahadur Singh v, Mugh- 
la Begam, 1. L . R. 2 All . 604, dissented from. 
Radha Pershad Singh v. Phuljuri Koer 

I. X. R. 12 Calc. 402 


17. 


- Execution of decree 


against surety — Surety for costs of appeal — Separate 
suit — Summary procedure — Civil Procedure Code, 
1882, ss. 253 , 549. S. 253 of the Civil Procedure 
Code is not ajjplicable to a surety who has become 
security in an Appellate Court. A security-bond, 
therefore, executed by a surety on behalf of 
appellant for the costs of an appeal under s. 549 
of the Code, cannot he summarily enforced against 
the surety in the execution-proceeding : the remedy 
is by separate suit. Bans Bahadur Singh v. Mughla 
Begam, I. L. R. 2 All. 604, dissented from. Radha 
Pershad Singh v. Phuljuri Koer, 1. L . JR. 12 Calc . 
402, followed. Kali Charun Singh v. Ealgobind 
Singh . . ♦ X X. R. 15 Calc. 497 

- Surety for amount 


18. 

of decree pending appeal — Execution of decree ~ 
Separate suit — Civil Procedure Code, 1882, ss. 244, 
253, and 545. Where a surety has become security 
for the appellant in in Appellate Court under 
s. 545 of the Code of Civil Procedure, the security 
bond cannot be enforced in execution of the decree 
under s. 253, but a separate suit must be brought 
against the surety. Kali Charun Singh v. Balgobind 
Singh , I. H R. 15 Calc. 497, referred to. Tohhan 
Singh v . Udwant Singh . I. X^ R. 22 Ca!cv25', 


19. 


Civil Procedure 


Code, 1882, ss. 253, 545, 582, and 583— Execution of 
decree— Security for performance of decree of Ap- 
pellate Court — Method ' of l enforcing % such security. 
Where in an appeal security has been given to the 


{ 12389 } 


DIGEST OF cases. 


< 12390 ) 


SURETY — contd. 


% ENFORCEMENT OF SECURITY — contd. 


Appellate Court for the due performance of such 
decree as it may pass, the decree-holder may en- 
force such security in the manner provided for 
by s. 253 of the Code of Civil Procedure. Bans 
Bahadur Singh v. Mughla Beg am, I. L . JR. 2 All . 
604, followed. Thirumalai v. Ramayyar , I. L. R. 
13 Mad. 1 , and Venkapa Naik v. Baslingapa, 
I. L. R. 12 Bom. 411 , approved. Kali Charun 
Singh v. Balgobind Singh, I. L. R. 15 Calc. 497, 
and Tokhan Singh v. Udwant Singh, I. L. R. 22 
Calc. 25, dissented from. Janki Kuar v. Sabot 
Ra m .... I. Xu R. 17 All. 99 


20 . 


. Execution of decree 


against surety— Security for due performance of 
appellate decree , enforcement of- — Civil Procedure 
Code (1882, as amended by Act VII of 1888), 
s. 546. A security bond given by a third party 
for the due performance of the decree of the 
Appellate Court under s. 546 of the Civil Procedure 
Code cannot be enforced in execution of that decree. 
Radha Pershad Singh v. Pliuljuri Koer , I. L. R. 
12 Calc. 402; Kali Charun Singh v. Balgobind 
Singh , I. L. R. 15 Calc. 497 ; and Tokhan Singh 
v. Udwant Singh,. I. L. R. 22 Calc. 25, followed in 
principle. Venkapa Naik v. Baslingapa, I. L. R. 
12 Bom. 411, dissented from. Thirumalai v. 
Ramayyar, 1. L. R. 13 Mad. 1, and Arunachellam 
v. Arunachellam, I. L . R. 15 Mad. 203, referred 
to. Subjoo Das v. Balmakund Das 

I. X,. R. 23 Calc. 212 


21 . 

Code, 


Cipil Procedure 


253 and 583 — Stay of execution of decree 
appealed against on giving security — Surety for 
fulfilment of appellate decree — Mis liability— -Mode 
of enforcing it — Execution-proceedings — Separate 
suit. Under Act VIII of 1859 and the supple- 
mental Act XXIII of 1861, the ordinary mode 
of enforcing payment by a surety was by summary 
process in execution, not by means of a separate 
suit. This was so equally whether the security 
had been taken in the course of the original suit 
or of the appeal. The present Code of Civil Pro- 
cedure {Act XIV of 1882) makes no alteration in 
the law on this subject. Reading s. 253 with s. 
583 of Act XIV of 1882, it is clear that the Court 
has the power to proceed against a person who 
has become a surety under s. 546, for the fulfil- 
ment of the decree in appeal, in the same way as 
against a surety who has become liable under 
s. 253 to satisfy a decree of a Court of first instance. 
The words “ in an original suit ” in s. 253 may be 
treated, as a superfluous expression. Venkapa 
Naik v. Baslingapa . I. X. R. 12 Bom. 411 


' 22 . 


Civil Procedure 


Code , 1882, ss. 253, 546, 583 — Surety for the due 
performance of appellate decree — Mode of enforc- 
ing liability of such surety — Execution of decree . 
WMn, security had been given on behalf of the re- 
spondent to an appeal under s. 546 of the Code of 
Civil Procedure for the due performance of the 
decree of the Appellate Court and the appeal had 
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been successful : — Held, that, under the provisions- 
of ss. 253, 583, the decree of the Appellate Court' 
could be enforced agatinst the sureties in execution- 
proceedings. Venkapa Naik v. Baslingapa , I. L. 
R. 12 Bom. 411, approved. Thirumalai v. 
Ramayyar . . I. Xi. R. 13 Mad. 1 


23. 


Security for costs 

, — Security -bond, enforcement of, by execution — 


Civil Procedure Code ( Act XIV of 1882), s. 549 
— Act VII of 1888, s. 46 — General Clauses Act 
(I of 1868), s. 6. On the 9th June 1888 a decree- 
holder applied for leave to execute his decree 
(which was one for costs) against a person who had 
become security' for the costs of an appeal which 
had been dismissed with costs ; this application 
was refused, on the ground that the law, as it then 
stood, did not authorize such an application, the 
remedy of the decree-holder being by regular suit 
against the surety. Subsequently to the passing 
of Act VII of 188S the decree-hoider made a fresh 
application for such execution under s. 46 of that 
Act. The Court, after referring to s. 6 of the 
General Clauses Act, rejected the application, on 
the ground that proceedings against the } surety 
had been commenced before Act VII of 1888 had 
come into force. Meld, on appeal, that the applica- 
tion should have been allowed. Abdul Wahab 
v. Fakeedoonnissa . I. 1m. R. 16 Calc. 32& 


24 .. 
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— Surety. A suit was instituted by C against H S 
in the Hooghly Court, and was dismissed with 
costs. On appeal by the plaintiff, the defendants 
obtained an order in the High Court calling on C to 
give security for costs in the Court below and on 
appeal, and one R had, as surety, charged his houso 
in Calcutta with the payment of costs to the extent 
of R2,G00. The appeal was dismissed with costs 
amounting to more than R2,000. On an application 
by the defendants for execution against R under 
s. 204, Act VIII of 1859, by attachment and sale 
of the house, the Court granted the application, 
Hibal^l Seal v. Carapiet 9 B. X. R. A.p. 17 


25. 


Civil Procedure 


Code, 1889, s. 336 — Surety, liability of — Execution- 
proceedings. The liability of a surety under s. 336 
of the Civil Procedure Code ceases when the pro- 
ceeding taken in execution of a decree wherein the 
security was furnished comes to an end. D, a 
judgment-debtor, -was committed to jail on the 8th 
August 1884, and he applied, under s. 336 of 
the Civil Procedure Code, to be released. On the 
16th of November 1884 B and C stood security for 
him under the provisions of s. 336 of the Civil 
Procedure Code that he would appear when called 
on, and that he would within one month apply 
under s. 344 to be declared an insolvent,/ and Z> 
was thereupon released. Instead of applying under 
s, 344 to be declared an insolvent, he applied to 
have the decree, which has been obtained ex parte , 
set aside. This application was disallowed, and the 
decree-holder was directed to take further steps. 
On the 21st of February 1885 the application for 
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execution of the decree was struck off. The decree* 
holder on the 20th of July made a freslfapplication 
to execute the decree against the sureties, unless 
they should produce the judgment-debtor in Court. 
Held, that the power reserved to the Court, under 
s. 336 of the Civil Procedure Code, to realize the 
security in execution of the decree could not be 
exercised when the execution-proceedings wherein 
the security was furnished was no longer in exist- 
ence. Lalji Sahoy v. Odoya Sunderi Mitea 

I. X,. B. 14 Gale. 757 

28. Right of sureties 

to appeal — Extent of their liability — Attachment 
before judgment — Security under s. 484 of Civil Pro- 
cedure Code (Act XIV of 1882)— Decree — Stay of 
execution by Appellate Court — Fresh security under 
s. 54.5 of Civil Procedure Code (Act XIV of 1882) 
— Liability of original sureties. A surety against 
whom a decree is sought to be enforced under 
s. 253 of the Code of the Civil Procedure (Act XIV 
of 1882) has a right of appealing against an order 
made in the execution -proceedings. A and R be- 
came sureties under s. 484 of the Code of Civil 
Procedure (Act XIV of 1882) for the production of 
property attached before judgment by the Court 
of first instance. Under their surety-bonds they 
were bound, in default, “ to pay the said Court 
such sum as the said Court may adjudge against 
the said defendant.” The Court of first instance 
passed a decree in the plaintiff’s favour for R229- 
14-0. Against this decree both parties appealed 
to the District Court. In that Court the defend- 
ant obtained an order for stay of execution of the 
original decree on his furnishing security, under 
s. 545, “ for the due performance of such decree or 
order as may ultimately be binding on him.” He 
accordingly gave fresh security. The Appellate 
Court passed a decree in plaintiff’s favour for 
R80Q and costs. Thereupon the decree-holder 
sought to enforce the apppellate decree against the 
sureties A and B under s. 253 of the Civil Proce- 
dure Code. The sureties contended, first, that the 
original decree having merged in the appellate 
decree, they were not liable at all under their bond 
which related only to the decree of the Court of 
first instance ; secondly, that they were responsible 
only for so much as was by the original decree 
adjudged against the defendant ; and, thirdly, that 
their original liability had been extinguished 
by reason of execution having been stayed without 
their assent by the Appellate Court on defendant’s 
furnishing a fresh security. Held, that the liability 
of the sureties could not properly be extended 
beyond the amount, including costs, awarded to 
the plaintiff by the Court of first instance. That 
and no other sum was such “ as the said Court may 
adjudge against the said defendant.” The security 
given to the Court of first instance was for the 
satisfaction of its decree, not the possible decree of 
a higher Court. If an appeal was made, it was 
left to the Appellate Court to regulate the terms 
on which it would take security for the execution 
of its own decree. Held, also, that, so soon as the 
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decree of the Court of first instance was made, the 
liability oi the securities was fully incurred, and 
they were severally bound to placed at the disposal 
of the said Court, when required, the property 
specified in their bond, or, in default, to pay such 
sum as the said Court should adjudge against the 
defendant. This liability, having been incurred 
was not extinguished by the fact that an appea, 
had been brought against the decree. If the! 
amount adjudged by the decree was reduced in 
appeal, their liability would be diminished to a 
like extent ; or, if the decree was reversed, their 
liability did not cease, because the decree of the 
first Court merged in that of the appellate Court. 
Shleman v. Shi vram Bhikaji 

I. L. B. 12 Bom. 71 

27. — — — Surety after pass- 

ing , of decree — Mode of realization of security 
— Civil Procedure Code, s. 258 — Jurisdiction of 
Revenue Court. Where, after the passing of a 
decree for arrears of rent, a friend of the judgment- 
debtor entered into a security-bond whereby he 
rendered himself personally liable and hypotheca- 
ted a share in certain zamindari property to secure 
the performance of the decree, it was held that the 
obligation created by such security -bond could 
not be enforced by a Court of revenue by the sale 
of the hypothecated property. Behari Lae 
v. Jag hand an Singh . 1. 1*. H. 19 All, 247 

28. Surety under Civil 

Procedure Code, 1882, s. 349 — Surety for insolvent 
judgment-debtor — Default of principal— Liability of 
surety * — Mode of enforcing liability of surety* The 
Civil Procedure Code (Act XIV of 1882) provides 
no means for enforcing in execution a surety- bond 
passed under s. 349. The proper course of the 
plaintiff: is to obtain an assignment of the bond 
with a view to suing on it. Mingale Antons 
Kane v. Ramchandra Baje 

I. L. B. 19 Bom. 894 

28. — - — Liability of surety 

after decree passed in original suit — Civil Procedure 
Code (Act XIV of 1882), s. 253 — Execution of decree 
against surety. An ex parte decree was set aside 
on condition that the defendant should find a 
surety who would be responsible for any amount 
that might be found due from the defendant by 
any decree to be subsequently made in the suit. 
On an application to execute the decree, which 
was subsequently made against the defendant by 
the decree-holder both against the defendant and 
the surety, objection was taken to the execution by 
the surety, and was allowed by the Court below. 
Held, that under s. 253 of the Code of Civil Pro- 
cedure the decree-holder was entitled to take out 
execution against the surety. Sonaten Shah a 
v. Dino Nath Shaha X. If. B, 20 Calc. 222 

3 C. W. H. 228 

’ of enforcement-— 
Liability* mode of enforcing — Civil Procedure Code 
(Act XIV of 1882), ss. 545-546. The mode of 
enforcing payment by a surety who has rendered 
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SURETY —contd 

% ENFORCEMENT OF SECURITY — conoid, 

himself liable under s. 545 (c) or s. 546 of the 
Civil Procedure Code (Act XIV of 1882) is by a 
summary process in execution, and not by means 
of a separate suit. Jamsedji v. Bawabhai (1900) 

I. L. R. 25 Bom. 409 

31. . Execution of 

decree— Security bond— ‘Mortgage— Sale of mort- 
gaged property — Civil Procedure Code ( Act XIV of 
1882),. s. 545 — Transfer of Property Act (IF of 1882), 
s. 67 and s. 99. The relationship between a decree- 
holder and a judgment- debtor who has executed a 
security- bond under s. 545, cl. (c), of the Civil 
Procedure Code, mortgaging certain properties for 
the due performance of the decree or order that 
may ultimately be passed by the Appellate Court, 
is not that of mortgagee and mortgagor ; and, in 
the event of the appeal being dismissed, the decree- 
holder is entitled to realise his decretal money by 
sale of the properties given in security, without 
instituting a suit under s. 67 of the Transfer of 
Property Act. Shyam Sundae Lal v. Bajpai 
Jainarayan (1903) I. L* R. 30 Calc. 1060 
s.c. 7 C. W. 181. 914 


3. DISCHARGE OF SURETY. 

X Appearance of debtor — Act 

XXIII of 1861 , s. 8 — Discharge of defendant on 
bail Where a Court during the pending of an 
inquiry under Act XXXII of 1861, s. 8, allowed the 
defendant to be at large upon security for his 
appearance when called upon, and when the Court 
had concluded the inquiry t was found that the 
defendant had appeared, the liability of the surety 
was held to be at an end. Balmeb, Lawrie & 
Co. v. Huree Narain PoDjDAR 

24 W. R. 292 

2. — — Change in circumstances 
under which security was given-— Guarantee 
for good conduct of gomashta — Transfer of pro- 
perty guaranteed. Where two parties executed 
a surety- bond addressed to J, P, and M, owners 
of certain property, binding themselves to be 
answerable for the good conduct and proper 
discharge of duties of their gomashta, B, and the 
prox^erty was afterwards transferred to B alone, it 
was held that, when J and 21 ceased to have any 
interest in the property, there was such entire 
change in the nature of the service that the sureties’ 
liability did not continue, and they were not liable 
to be sued upon their bond. Rajkristo Mooker- 
jee v . Issue Chunder Mookerjee 

23 W . R* 90 

3. Alteration of posi- 

tion and risk of salt darogah — Liability of surety 
for performance of duties. When a salt darogah 
deposits security for the due performance of his 
duties, to be appropriated by Government in case 
of loss to the State from his failure to perform 
them 1 ,' and the Government, without his consent, 
alters his position and risk, such alteration relieves 
him from his engagement as surety. Shir Narain 
Banerjee v . Government . W . R, 1864, 138 


SURETY — contd. 

3. DISCHARGE OF SURETY — contd. 

4. — — Surety for insolvent judg- 

ment-debtor filing petition — Civil Procedure- 
Code , , ss. 336, 344— Insolvency — One B M became 
surety under s. 336 of the Code of Civil Procedure- 
on behalf of one G R, a judgment-debtor, to the 
effect that G R would appear before the Court 
when called on and would within one month file 
an application to be declared an insolvent. G R' 
did so apply, but on the surety’s asking the Court 
to declare him discharged of his liability the Court 
refused to do so. Held, that the surety’s liability 
was discharged by the judgment-debtor applying 
to be made an insolvent. Koylash Chandra Shaha 
v. Christophoridi, 1. L. R. 15 Calc. 171, referred 
to. Banna Mal v. Jamna Das 

I. Xj, R. 15 AIL 183 

5. Insolvency — Civil Procedure 

Code ( Act XIV of 1882), s. 336 — Surety that 
judgment-debtor will apply to be declared insolvent 
— Due application by judgment-debtor. Where a 
surety entered into a bond that a judgment-debtor 
would, within a certain time, file a petition in insol- 
vency, and the judgment-debtor, within that time, 
filed his petition, but subsequently withdrew it : 
Held, that the surety was discharged. Krishnaiyar 
v. Krishnasamy Ayyar (1902) 

I. X. R. 26 Mad. 366' 

6. - Acceptance of further secu- 

rity — Security signed by surety — Security -bond. 
A security, voluntarily signed, existing upon the 
record, and even taken off the file, is a valid and sub» 
sisting security. The intentions and motives of the 
obligor in giving the security must be judged by 
what is mentioned in the instrument. The accept- 
ance of the separate security of one surety is not in- 
validated by the acceptance of separate securities 
of five other sureties. Gopal Inder Narain Roy 
v. Jagae Nath Gurg 

5 W. R. P. C. 129 : 2 Moo. I. A. 311 

7. . ISTotiee of intention to cease 

to be surety — Security for payment of rent. A 
surety for the due payment of rent by a third person 
must, if he wish to discharge himself, give notice to 
the person to whom the guarantee has been given. 
Gunesh Hooer v. Gomdutoonnissa Begum 

6 2ST. W. 77 

8. — Administration — Probale and 

Administration Act (V of 1881), ss. 51 and 78 — 
Surety-bond, Power of a District Court to take a 
second — Administratix, mal-administration of the 
estate by — Contract Act (IX of 1872), s. 130— Ap- 
plication by a surety , who is not a beneficiary, to be 
discharged from his suretyship. Under the Probate 
and Administration Act (V of 1881), a District 
Court, after once having taken a bond with sureties, 
has jurisdiction to take a second bond with fresh 
sureties, if the necessity arises. A surety 
(who is not a beneficiary) for the administer tix of 
an estate can, so far as relates to the future, by 
giving notice, be released from his obligation as 
surety on account of mal-administration of the 
estate by the administratrix. S. 130 of the Con- 
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SURETY — contd. 

3. DISCHARGE OF SURETY — concld. 
tract Act (IX of 1872) applies to such a case. 
Raj Narain Mookerjee v. Ful Kttmari Debi 
(1901) . . . . I.L.B.20 Gale. 68 

s.e. 6 C. W. 3ST. 7 

9. Limitation — Contract Act (IX 

of 1872), ss. 134 and 137 — Creditor allowing 
remedy against 'principal debtor to become barred 
by limitation. “ Mere forbearance on the part 
of the creditor to sue the principal debtor or 
to enforce any other remedy against him,” as 
these words are used in s. 137 of the 
Indian Contract Act, 1872, indicate a forbearance, 
for a more or less limited period, to exercise a sub- 
sisting right. The section does not cover such 
forbearance as results in the remedy of the creditor 
against the principal debtor becoming barred 
by limitation. Hence, where a judgment- creditor 
allowed his judgment-debtor to enter into an agree- 
ment for the satisfaction of his decree by instal- 
ments, certain persons becoming sureties for the 
due payment of such instalments, and the judg- 
ment-debtor, having made default in payment of 
the instalments, delayed taking out execution of 
the decree until execution had become time-barred, 
it was held that the creditor had forfeited his remedy 
against the sureties also. Hazari Lai v. Chunni Lai, 
1. L. B. 8 All. 259, and Badha v. Kinlock, I. L . B. 
11 All. 310, followed. Hajarimal v. Krishnarav , 
I.L. B. 5 Bom, 647, dissented from. Ranjit 
Singh v. Naubat (1902) 

I. L. R. 24 All 504 

4. MISCELLANEOUS CASES. 

1, Surety of lessee afterwards 

becoming Ms partner — Suit by surety for ille- 
gal ejectment of lessee — Suit for damages . Where 
a person became surety for the due performance by 
the lesseee of the obligations contained in a lease 
for a term of years, and afterwards became a 
partner with the lessee, and the lessor evicted the 
lessee before the expiration of the lease : — Heldjih&t 
a suit would lie by the surety for damages 
arising from the illegal ejectment, although the 
surety was not a party to the original contract 
with the lessor. Burrodakant Roy v. Ram 
Tttnxoo Bose . * . 7 W. R. F. C. 15 

s.,c. Bgrdakanth Roy v. Alxtk Mttnjooree 
Dasiah . . . 4 Moo. I. A. 321 

1 _ Suit foy surety after satis- 

faction of bond — Cause of action — Limitation . 
The plaintiff executed a bond jointly with a servant 
of the defendants on 10th July 1861. The 
proceeds were expended for the defendant on the 
30th August 1864 The creditor obtained a decree 
upon the bond for principal and interest, which the 
plaintiff satisfied by tw r o payments made on 4th 
July 1866 and 30th June 1868, respectively. He 
brought a suit against the defendant for the amount 
on 22nd June 1S69. Held, that the plaintiff could 
maintain his suit against the defendant for the 
amount paid by him, and that the suit was not 


SURETY — concld, 

4. MISCELLANEOUS CASES— concM. 
barred by the law’ of limitation. Bhagieath 
Adhikari v. Tarini Chandra Pakrasi 

7 B. L. R. 35 . 15 W. R. 413 
Reversing on appeal s.c. Bhogeertjth Adhika- 
ree v. Tarinee Chunder Pakrasee 

14 W. R. 174 

3. — Suit on bond to recover 

money of which a third party has in fact 
had the heneM— Limitation Act (XV of 1877), 
Sch. II, Arts. 61, 83 — Limitation — Compromise of 
suit by heirs of obligor — Suit to recover money paid 
under ‘^compromise. UJS. borrowed money on a bond 
from U. B. The sole obligor of the bond was IL 

S. but the money was in fact borrowed for the 
use of, and was paid to, one M. From time to 
time the original bond was renewed, and ultimately 
£7. B. sued upon the last bond and obtained a 
decree for a large sum of money against the heirs 
of U. S. The defendants appealed to the High 
Court, but, pending the appeal, entered into a 
compromise with the plaintiff on the 2nd of Janu- 
ary 1900, whereby they agreed to pay to the 
plaintiff the sum of R 5 1,000 and costs of the 
High Court. Upon the 5th of November 1902, 
the heirs of U. S. paid to the plaintiff decree-holder 
in pursuance of this compromise R40,000, and on 
the 1 7th of July 1903 they instituted a suit 
against M to recover the amount so paid and their 
costs. Held , that, on the facts, U. S. w r as not a 
surety for M, but the principal debtor, although 
the money was borrowed for 3I\s benefit ; that the 
payment made on the 5th of November 1902, in 
pursuance of the compromise referred to above, 
was not gratuitous, and that the heirs of 27. S. 
w’ere entitled to recover from M the sum of R40,000 
so paid with interest, but not the costs of the 
High Court in respect of which the suit was barred. 
Lewis v. Campbell, 8 C . B. 545, and Bam Tuhul 
Singh v. Biseswar Lull Sakoo , L. B. 2 I. A. 131 , 
referred to by Nnox, A. C. J. Girraj Singh v. 
Mux Chand (1907) . I, L. R. 29 All. 627 

SURETY BOND. 

Liability of surety on 

forfeiture of bond by principal — -Recovery of amounts 
of bonds from both principal and surety — Criminal 
Procedure Code (Act V of 1908), s. 514 , and Sch . V , 
Form XI. Upon the forfeiture of a bond by 
a person to keep the peace for a term, the 
surety is liable to pay the amount specified in his 
bond in addition to the penalty paid by the 
principal. Emperor v. Nga Kaung , US B. B.. 
31 ; 2 Cr. L. J. Ind. 463 , dissented from. The 
requiring a surety to such a bond is not to ensure 
the recovery of the object of amount of the bond 
from the principal, but to serve as an additional 
security for his keeping the peace. Queen-Empress 
v. Rahim Bahhsh , J. L. B. 20 All. 206, referred 
to. Saligram Singh v. Emperor (1909) * 

I. L. R. 36 Calc. 562 
SURPLUS SALE-PROCEEDS. 

See Sale for Arrears of Rent. 

I. L. R. 34 Gale. 724 
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SURRENDER. 

- by raiyat- 


See Bengal Tenancy Act, s. 171. 

13 C. W. XST. 97 


doctrine of- 


See Hindu Law — Widow. 

13 C. W. 1ST. 544 

— of lease — 


See Transfer of Property Act, s. 118. 

6 C. W. 3ST. 805 


of tenancy — 


See Bengal Tenancy Act, 1885, s. 86. 

1. 1*. R. 28 Calc. 256 


See Landlord and Tenant — Abandon- 
ment, Relinquishment or Surrender, 
of Tenancy. ■ ,* . 

See Landlord and Tenant — ’Liability 
for Rent . I. X». R. 19 Calc. 790 

See Landlord and Tenant — Payment 
of Rent — Non-payment. 

I. L. R. 18 Bom. 250 


SURVEY, 

1. 


Survey proceedings, power 
of Collector to re-open. Where a survey is once 


concluded, the map completed, and the thakbust 
proceedings brought to a close, a Deputy Collector 
has no authority to re-open the proceedings ; and 
if he does so on the application of one party and 
issues a notice to the opposite party, the latter is 
not bound to appear. Kalee Narain Bose v. 
Anund Moyee Goopta . . 21 W. R. 79 


Excess lands founds after 

-survey — Presumption . Where the admitted 


2 


mileeh lands of a raiyat were found by survey to 
be somewhat in excess of the land re-leased to 
him by resumption proceedings based on a former 
survey, it was held that the exce'ss could hot be 
assumed as a matter of course ,to be mdl lands. 
Dinobund ho o Suhaye v. Court of Wards 

4 11 W. R. 347 

SURVEY ACT. 

See Bengal Survey Act. 


SURVEY AGT (BOMBAY). 

See Bombay Survey and Settlement 
Act (I of 1865). 


SURVEY AWARD. 


See Act XIII, of 1848. I 

See Limitation Act, 1877, Son. II, Arts. 
45, 46 (1859, s. 1, cl. 6). 
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Requisites for survey award 
-Decision on bond fide contention. To constitute 


•a pplff vvpwtv* ... vv-.JU.-v ; vvXlg * 

a survey award, there must be a decision on a bond 
.fide contention between the parties after a p: 


e. contention between the parties after a proper 

Nubo Kishen Roy v. Gobind Chunder Sein 

; , ew.R.317 
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SURVEY AW ARD — conid. 

2. Decision on fact not dis- 

puted — Beng . Reg. VII of 1S22 — Summary award . 
The finding of a Survey Deputy Collector that a 
party has been in possession of certain land for 
more than a year, where the fact is not disputed, 
is not a “ summary award ” under Regulation VII 
of 1822. Radhapershad Singh v. Ramjeewun 
Singh ... . 11 W. R. 389 


Striking off complaint in 

Survey Department. On a complaint being 


3. 


made in the Survey Department as to a demarca- 
tion of land, the Deputy Collector, instead of in- 
vestigating the circumstances, ordered a local 
inquiry by an Ameen, and on the plaintiff omit- 
ting to deposit the Ameen’ s fees, struck the case 
off his file. Held, that the decision was not an 
award on which a cause of action could be based. 
Kristo Chunder Doss v. Soudamonee Dossee 

12 W. R. 174 


Order of settlement- officer 


without inquiry — An entry made in the settle- 
ment papers was objected to on the merits. The 
objection was disallowed summarily without in- 
quiry, on the ground that the papers had been 
drawn out more than a year before the objection 
was taken. Held , that such an order was not “an 
award,” inasmuch as it did not adjudicate on the 
rights of the parties or on the question of possession 
and therefore that it was not an order on which a 
Court could found its judgment rejecting the suit 
without disposal of the point at issue upon the 
evidence. Heera Bass v. Hurmoo Singh 

1 1ST. W. Part II p. 17 : Ed. 1873, 77 


5. Act XIII of 1848, operation 

of — Effect of award. — Act XIII of 1848 operates 
in certain cases to give to a survey award the full 


effect of a decree of a Civil Court, by taking away 
from the Courts the power of entertaining any suit 
for contesting the justice of such award after a 
limited time. Mokhund Mooraree Biswas v. 
Wooma Churn Mookerjee . 23 W. R. 173 


8. 


— Sanction by Collector — Ac-' 
proceedings as correct . — To make a 


ceptance of 

survey demarcation effective, it is not absolutely 
necessary that there should be any more special 
sanction by the collector than a general acceptance 
of the survey proceedings as * correct. Hanooman 
Chowbay v. Bindoo Toraba . 10 W. R. 336 


7. 


Right to benefit imder award 
■Person representing party to award. — The repre- 


sentatives of a party to a survey award are entitled 
to the benefits thereof. Rajmohan Mitter v. 
Commissioner of the Sundeebuns 1 W. R. 344 


Ali Ashruf v. Chonga Gobind Roy. 

5W.R.220 


8 . 
mo , 


Effect of award — Act IV of 
award under — Evidence of title. — An award 


under Act IV of 1840 between a inter venor and a 
party other than the plaintiff, was no evidence 
against the plaintiff. Ameeroonissa Khatoon v. 
Juggur 
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SURVEY AW ARB — contd. 

9. Effect of survey 

award on purchaser-— Evidence of title. — A pur- 
chaser is bound by a survey award passed against 
the persons from whom the derived his title. Allya 
Ally at v. Juggut Chuyder Roy 5 W. R. 242 

10. Act IV of 1840 , 

award under. SemMe : Where a zamindar let his 
estate in farm for a term of years, and so delegated 
the whole of his rights, privileges, and immunities 
to another person, he was held to become himself 
bound by an adverse decision under Act IV of 
1840, to which the former was a party. Lekhraj 
Roy v. Court of Wards . . 14 W. R. 395 

11 . Act IV of 1S40, 

award under, failure to set aside. Held, that the 
plaintiff having failed to set aside an award made 
under Act IV of 1S40 within the period of limi- 
tation, could not claim in opposition to the award 
Gopal 3STath v. Abdul Ghayee . 1 Agra 120 

12. - - - - - — Notice of survey 

proceedings — Joint proprietors . — A co-proprietor of 
a joint undivided estate was held to be bound by a 
survey award and compromise to which the other 
joint proprietors were parties when notice of the 
survey proceedings was served on the proprietors 
jointly, and not on him individually. Hue Lal 
Roy v. Sooraj Naraiy Roy . . 3 W. R. 7 

13. — — Proceedings under 

Act IV of 1840 — Evidence of possession. — Pro- 
ceedings under Act IV of 1840, to which both 
litigants have been parties, was held to be properly 
treated as evidence between them on the question 
of possession. Radha Chtjby Dass Gossamee v. 
Akraykhootia. . . . 20 W. R. 420 

Kashi Kishore Roy v. Bama Sooydaree 
Debia . . . . .23 W. R. 27 

14. Effect as against 

decree for possession. — A survey award cannot over- 
ride the decree of a competent Court awarding 
possession. Huro Hath Roy v. Ayuyd Chuyder 

Roy . . . . . IW. R. 329 

15. - Evidence of pos- 

session — Evidence of title. — Survey proceedings are 
evidence of actual possession, and must be regarded 
as correct, so far as the appearance of the country 
is recorded thereon ; but if questioned in time, 
are not conclusive on the question of title. 
Leelayuyd Siygh v. Moheydra Naraiy Siygh 

13 W. R. P. C. 7 

16. — — ■ Proof of posses- 

ion — Suit to set aside survey award . — In a case for 
setting aside the survey award which declared the 
plaintiff and the opposite party entitled to certain 
chur lands to the extent they had respectively 
lost by deluvion, and the residue to be held jointly 
according to their shares : — Held, that the opposite 
party had no right to sue for rents on the plea of 
joint possession, for he must first have fixed what 
by the intervenor separately, for the loss suffered 
by each party by diluvion ; and after that how 


SURVEY AWARD — concld. 

much, and what, of the remainder is entitled to b& 
held jointly. 

Tariyee Kayt Lahooree v. Hayee Muydux 

7 W. R. 203 

17. Award by super- 

intendent of survey — Evidence of title, — -An award 
by the superintendent of survey is not conclusive 
evidence of a contested right in a regular suit. 
Koylash Chtjyder Ghose v. Raj " Chuyder 
Bayer jee . . . .12 W. R. 180 

18. — — — — - — Decision on Act- 

VI of 1640 — Evidence of title. — A decision in an 
Act IV of 1840 case was no evidence of title one 
way or the other. Gudadhur Koqydgo v. Ram- 
ie oomar Bose . . .6 W. R. 155 

19. - — - — — — - — Award under Act 

IV of 1840 — Proof of title . An award under Act 
IV of 1840 was not sufficient proof of title when 
the person in whose favour it was given did not 
maintain his possession under the award before 
the survey authorities, and allowed his adversary 
to take actual possession. Joogal Kishore 
Shaha v. Raj Kishey Surmah . 3 W. R. 129 

20. — - - Suit to set aside- 

award under Act IV of 1840 — Proof of title. In 
a suit to set aside an award under Act IV of 1840, 
—Held, that the plaintiff ought to furnish some 
decisive proof of his title, to justify the Court in 
disturbing the award of a competent authority, 
and that resumption proceedings instituted by 
Government, which declared only that the lands 
were unfit for resumption and therefore left them 
in the plaintiff’s possession, were not such convinc- 
ing proof of title. Bama Ssooydaree Babe a 
Chowdhrayee v. Bhugrattee Dabea Chow- 
dhrayee ; Greesh Chuyder Chowdhry v. Bhug- 
ruttee Dabea Chowdhrayee . 1 Hay 495 

21. Award under 

Beng. Peg. VII of 1882 , s. 33 — Power of Court to 
set aside award. Held , that an order of arbitrators 
under s. 33, Regulation VII of 1822, could not be 
set aside by the Courts of Judicature. Furzuyd 
Ali v. Ahmed Hosseiy . .1 Agra 267 

22. Award for more 

than amount of land claimed. — A survey award, if 
given for more than is claimed, is not binding as to 
the excess. It is not conclusive as to title. Luleet 
Karaiy v. Naraiy Siygh • , ,, * 1 W. R. 333 

SURVEY MAP. 

See Possession,. . 12 G« W. 273 

— — — Documentary Evidence 

— Julkur. Upon the documentary evidence it was 
held that the lower Appellate Court was in error 
in finding that plaintiff had proved an independent 
julkur. Mathura jSFath Chattopadhaya v. Sib 
Chaydra Bose (1907) V 12 C. W. 334 

SURVEY OFFICER. 

See Khoti Settlement Act. 

See Settlement Officer. 
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SURVEY OFFICER — concld. 

See Special or Second Appeal-Orders 

SUBJECT OR NOT TO APPEAL. 

I. Ii. R. 21 Calc. 985 

See Superintendence of High Court 
— Civil Procedure Code, 18^2, ‘s. 622. 

I. L. R. 21 Calc. 985 

SURVEY AHD SETTLEMENT 

MANUAL. 

- part iii, chap, xvl, rule 7— 

See Revenue Sale Law, s. 2. 

13 C. W. N. 633 

SURVEYORS. 

. opinion of— 

_ Objections to surveyors' 

reports — Land Acquisition Act (I of 1894), s. 18 
— Compensation — Mode of valuation when no recent 
sales — Market value . Held, that in addition to the 
evidence of sales the Court can be guided by the 
opinions of surveyors. It is necessary, however, 
to distinguish opinion from argument. The 
practice which has grown up in reference 
under the Land Acquisition Act, 1894, of surveyors 
making long reports and furnishing copies to the 
opposite side beforehand is open to grave objection. 
A surveyor’s opinion by itself is good evidence. 
In the matter of Karim Tar Mahomed (1908). 

tf I. L. R. 33 Bom. 325 

SURVIVING DEFENDANT AND 
PLAINTIFFS. 

— agreement between — 

See Legal Representative. 

I. L. R. 36 Calc. 418 

SURVIVORSHIP. 

See Attachment — Attachment before 
Judgment I. L. R. 17 Mad. 144 

See Certificate of Administration — 
Right to Sue or Execute Decree 
without Certificate. 

I. L. R. 19 Bom. 338 
I. L. R. 17 All. 578 
I. L. R. 28 Calc. 912 
I L, R. 22 Mad, 380 

See Converts . I. L. R. 10 Mad, 69 

See Court Fees Act, 1870, s. 19D. 

I. L. R. 23 Calc. 980 

See Grant — Power of Alienation by 
Grantee . I. L. R. 11 Calc. 1 

See Hindu Law — Inheritance. 

I. L. R. 34 Calc. 642 ; 929 

See Hindu Law — Inheritance-— Im- 
partible Property . 6 Mad. 98 

I. Ii. R. 4 Mad. 250 
I.L.R. 19 Mad. 451 
I*. R. 23 I. A. 128 

See Hindu Law — Inheritance — Joint 




See Converts 


SURVIVORSHIP — concld. 

See Hindu Law— Inheritance— Special 
Heirs — Females — Daughters. 

I. L. R. 6 Bom. 85 
15 B. L. R. 10 
L. R. 2 I. A. 113 

See Hindu Law — Inheritance — Special 
Heirs— Males— Affiliated Son. 

I. L. R. 17 Mad. 48 

See Hindu Law — Inheritance — Special 
Laws — Nihangs. 

I. L. R. 16 All. 191 
L. R. 21 1. A. 17 

See Hindu Law— Joint Family— Powers 
of Alienation by Members — Other 
Members . 3 B. I*. R. F. B. 31 

6 B. L. R. 555 
I. L. R. 1 Calc. 226 
L. R. 3 I. A. 7 
I. L. R. 18 Calc. 157 
L. R. 17 I. A. 194 
I. L. R. 21 Bom. 797 

See Hindu Law — Mitakshara. 

I. L. R. 33 Calc. 676 

See Hindu Law— Partition — Requi“ 
sites for Partition. 

I. L. R. 19 Mad. 345 

See Hindu Law — Partition — Shares on 
Partition — General Mode of Divi- 
sion . I. L. R. 5 Calc. 142 

See Hindu Law — Will — Construction 
— Survivorship. I. L.R. 15 Bom. 443 
I. L. R. 23 Gale. 563 
L. R. 23 I. A. 18 

See Husband and Wife. 

I. L. R. 16 Bom. 630 

See Representative of Deceased 
Person . I. L. R. 19 Mad. 345 

See Will— Construction. 

I. L. R. 5 Calc. 59 

Joint tenancy — Joint speculation on 

improving land — Real and personal property. A 
joint speculation in improving land on a hazard 
of profit and loss is treated in equity as in the 
nature of merchandise and jus accrescendi not 
allowed. The survivorship in the case of joint 
tenancy is not an incident to it in the case of 
leasehold property and personal estate. Webbe 
v. Lester . . 2 Bom. 55 : 2nd 33d. 52 

8USPEHBIOH. 

See Advocate. 

I. L. R. 29 AIL 95. L. R. 34 X A. 41 
of rent — 

See Landlord and Tenant. 

13 a W. H. 702 

SWARAJ 99 

See Sedition . I. L. R. 34 Calc. 891 
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'SWINGING. 

by kooks — 

See Rash and Negligent Act. 

5 C. W. NT. 370 

SWORD-STICK 

— “Arms” meaning of — 

License , Necessity of — Indian Arms Act (XI of 
1878), ss. 4 , 13 and 19 (e\ A sword-stick is a 
sword 55 within the meaning of the term in s. 4 
•of the Indian Arms Act. Neither the length, 
breadh, or the form of the blade of a weapon, nor 
the handle, afford any certain test of its classifica- 
tion as “arms.” Whatever can be used as an in- 
strument of attack or defence, for cutting as well as 
for thrusting, and is not an ordinary implement 
for domestic purposes, falls within the purview 
of the Act. Emperor v. Satish Chandra Roy 
(1907) . . .• I. L. R. 34 Calc. 749 

SYMPTOM OP DEATH. 

from epilepsy or homicide — 

See Medical Jurisprudence. 

13 C. W. NT. 622 


T 

'TACKING. 

See Mortgage — Tacking. 

TAHSXBDAR. 

See Sanction eor Prosecution — -Where 
Sanction is necessary, or other- 
wise . I. B. R. 24 Mad. 121 

See Tehsildar. 

'TABABANA. 

See Appeal . I. B. R, 35 Calc. 535 

TABAB-I-ISHTASH-HAD. 

See Mahomed an Law — Pre-emption. 

I. L. R. 32 Calc. 982 
9 C. W. N. 826 

TABARI MOWASHIBAT, TABABI 
ISTISHAD. 

See Mahomed an Law — Pre-emption. 

I. L. R. 35 Calc. 402 

TABAK. 

See Mahomed an Law. 

I. B. R. 36 Calc. 184 

TABUKH. 

meaning of— 

See Grant— Construction of Grant. 

18 W. R. 468 
22 W. R. 326 

See Lease — Construction. 

8 W. R. 391 
22 W. R. 326 


TABUKH — conoid . 

succession to — 

See Oudh Estates Act. 

See Privy Council, Practice of — Re- 
vivor of Appeal. 

I. B. R. 21 Calc. 997 
Ii. R. 21 1. A.M63 

TALUKHDAR. 

See Bombay Act, VI of 1862, s. 12. 

I. L. R. 11 Bom. 78 ; 551 

See Charter-party. 

I. Ii. R. 28 Bom. 573 

See Guardian — Duties and Powers of 
Guardians . I. B. R. 11 Bom. 551 
B. R. 14 I. A. 89 

See Gujarat Talukdars Act (Bom. 
Act VI of 1888). 

I. Ii. R. 16 Bom. 408 
I. B. R. 22 Bom. 884 
I. B. R. 26 Bom. 757 
I. B. R. 28 Bom. 209 

See Oudh Estates Act. 

See Oudh Estates Act, ss. 2, 10, 13, 14, 
15 AND 22. I. B. R. 28 All. 110 ; 393 
8 C. W. N. 099 

See Oudh Talukhdars Belief Act. 

conduct of, as indicating Ms 

successor. 

See Oudh Estates Act, I860, s. 22. 

I. B. R. 3 Calc. 826 
* B. R. 4 I. A. 228 

registered interest of — 

See Oudh Estates Act, 1869. 

I. B. R. 3 Calc. 522 
B. R. 4 1. A. 178 

_ right of, to eject lessee— 

See Oudh Sub-settlement Act (XXVI 
of 1866) . . I. B. R. 31 All. 394 

TABUKHDARI TENURE. 

See Sale for Arrears of Revenue. 

9C.W. N. 852 

TANJORE CUSTOM. 

Free occupation of 

manaikats belonging to mirasidars by artisans — 
Conditional , on rendering services. There is a prac- 
tice in the Tanjore district by which purakudis or 
artizans are allowed to occupy manaikats belonging 
to misrasidars, free of rent, so long as they cultivate 
the lands of the mirasidars or render them services 
in other ways. Lakshmana Padayachi v. Rama- 
, nathan Chettiar (1904) . I. B. R. 27 Mad. 517 

TANK. 

See Land Acquisition Act (I of 1894), 
s. 23 , BB.R.28 Calc. 152 


{ 12405 ) 


•DIGEST OF CASES. 


( 12400 ) 



TAJ KK—condd. 

~ — damage by overflow of*-* 

See Zaniindar, Duty of. 

14 B. X. B, 209 
Xj. B. 1 1. A, 364 

order as to— 

See Nuisance — Under Criminal Proce- 
dure Codes . 1 B. X. B. S. NT. 27 
10 W. B, Cr. 51 

repairs of— ' 

See Contract Act, s. 70. 

I, X. B. 18 Mad. 88 

See Injunction — Special Cases — Ob- 

struction or Injury to Rights of 
Property. . I. Xj. B. 6 Mad. 229 
X. I*. B. 12 Mad. 241 
X. B. 16 1. A. 48 

Sec Zamindar, Duty of. 

14 B. L. B. 209 
Xj. B. 1 1. A. 364 

Revenue Court — Rent of 

tank, suit for — Land ” — Fishery , Right of. A suit 
for recovery of arrears of rent of a tank, which is 
not a part of an agricultural holding, but is used for 
rearing and preserving firsh is not maintainable in 
a Revenue Court, the provision of Act iX of 1859 
not being applicable to such a suit. The term 
“ land ” in s. 6 of Act i X of 1859 means cultivated 
land and does not include a tank regarded as land 
covered with water. Siboo Jelya v. Gopal Chunder 
Chowdhry , 19 W. R. 200 ; NidM Krishna Bose v. 
Ram Doss Sen, 20 W. R. Ml ; NidM Krisna 
Bose v. Nisiarini Dossee , 21 W. R. 386 ; and Durga 
Soonduree Dossee v. Oomdutomissa , 18 W. R. 238, 
referred to. Seville ; Where the grant is merely 
of alright of fishery, the lessee acquires no interest 
in the sub-soil nor is entitled to retain possession, 
when the water dries up. Duke of Somerset v. 
Fogwell, 5 B. <& C. 875 : 26 W. R. 449 ; Suroop 
Chunder Mozoomdar v. Jardine Skinner da Co., 
Marsh. 334 ; Bessen Lai Dass v. Khymnissa 
Begum , 1 IF. R. 79 ; Munchur Chowdhry v. Nursing 
Chowdhry, 11 W. R. 272 ; Radha Mohun Mundul 
v. Neel Madhub Mundul, 24 W. R. 200, and David 
v. Girish Chunder Guha , /. L. R. 9 Calc. 183, referred 
to. Mahan and a Chakra vati v, Mangala Reo* 
tani (1904) , * I. X . B. 31 Calc. 987 

■ ' TABAI BEGrULATIONT (IV OF 1876). 

See Jurisdiction — Suits for Land — 
Property in Different Districts. 

I. Xj. B. 17 All. 483 

TABIFF ACT (VIII OF 1894). 

: \ , s. 10. 


See Contract— Construction of Con- 
tracts . I. Xj, B. 21 Bom. 628 

TAEWAD. 

, See Malabar Law. 

I. Xj. B. 27 Mad. 375 


— drawback on — 

See Bombay Municipal Act, 1888, s. 158. 

I. LJ;B, 17 Bom. 394 

legality of— 

See Bombay District Municipal Act, 
1873, s. 21 . I. Xj. B. 21 Bom. 630 

See Madras District Municipalities 
Act, s. 63 . I. X. B. 24 Mad. 195 

See N. -W. P. and Oudh Municipalities 
Act, 1883, s. 29. 

I. Xj. B, 21 All. 34S 

— liability of Government to — 

See Madras City Municipal Act, s. 341. 

I. Ii. B. 25 Mad. 457 

— liability to — 

See Bengal Municipal Act, 1884, ss. 113* 
116 . I. L. B. 21 Calc. 319, 

See Bombay District Municipal Act, 
1873, ss. 11 and 84. 

I. Ij. B. 20 Bom. 732 
X. L. B. 23 Bom. 446 

See Bombay Municipal Act, 1865, s. 2. 

9 Bom. 217 

See Bombay Municipal Act, 1888, s. 143. 

I. Ij. B. 16 Bom. 217 

See Calcutta Municipal Consolidation 
Act, 1888, s. 87. 

I. Xi. B. 22 Calc. 581 
I. Ij. B. 25 Calc. 483 

See Madras District Municipalities' 
Act, 1884, ss. 47, 53, 55. 

I. Xi. B. 18 Mad. 810 
I. X,. B. 17 Mad. 100 ; 453 
I. Ij. B. 18 Mad. 188' 
I. Ii. B. 21 Mad. 5- 
X. Xj. R. 22 Mad. 145 

See Madras District Municipalities 
Act — 

s. 53 and Sch. A, proviso 4 ; 

I. Xj. B. 24 Mad. 844 

s. 63 . . I. Ii. B. 25 Mad. 627 

Sch. A. . I. Ii. B. 25 Mad. 747 
See Madras Municipal Act, 1878, s. 103. 

I. Ij. K. 8 Mad. 429 

See Madras Municipal Act, 1884, s. 103. 

X. Ii. B. 14 Mad. 140 1 
I. Xi. B. 17 Mad. 458 
I.X.B. 22 Mad, 145 
1. 1,. B. 28 Mad. 529 

See Madras Municipal Act, 1884, sch. A 
I. Xi. B. 11 Mad. 238' 

See Madras Municipal Act, 1884, sch. B. 

8 »' ;■ 
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See Small Cause Court, Mofussil— 
Jurisdiction — Municipal Tax. 

1. 1. R. 9 Mad. 110 
X. L. R. 23 Calc. 835 

See Special or Second Appeal— Small 
Cause Court Suits — Tax. 

I.L.R.22 Calc. 880 

suit for injunction to restrain 


le Bombay District Municipal Act 
(Bom. Act III op 1901), ss. 82 (c) 
ajtd 86 X. 1*. R. 27 Bom. 403 


( 12407 ) 

TAX-conid. 

_ liability to — conoid. 

See Madras Towns Improvement Act, 
1871. ss. 51, 58, 62, 64, and Sen C. 

7 Mad. 332 
I. X. B. 3 Mad. 129 
I. X. B. 5 Mad. 269 
1 . X. B. 7 Mad. 74 
I. X. B. 8 Mad. 327 
L I«. B. 9 Mad. 38 
I. X. B. 14 Mad. 467 

non-payment of— 

See Bombay District Municipal Acy 
1884, s. 49 . I- s - 18 Bom - 400 

objections to valuation for as- 


DIGEST Of CASES. 


sessment of- 


See Bombay District Municipal Act, 

i 070 c 9.1 . X. Xi. B. 7 Bom, 899 

’ ' I. X. B. 9 Bom. 51 

See Jurisdiction of Civil Court- -Muni- 
cipal Bodies . . oln 

I. L. R. 27 Cam. 849 
I. L. R. 23 Bom. 446 

order for payment of— 

See Fine . • 8 ~W. R. Cr. 17 

proceedings to recover — 

See Bombay District Municipal Act* 
1873, s. 84 . .1. X. B. 17 Bom. 731 

See Madras District Municipal Act, 
1884 s 103 . I. B. IL 9 Mad. 429 

1 ’ X. Xi. B. 13 Mad. 518 

I. Xi. B. 14 Mad. 467 

right to levy — 

See Madras Municipal Act, 1878, ss. 1 19, 
120, 123, and 192. 

I. X. B. 6 Mad. 287 
I. Xi. B. 7 Mad. 63 
I. Xj, B. 10 Mad. 38 
I. Xi. B. 2 Mad. 362 


TAX — contd, 

suit to recover, illegally levied — 

See Bengal Municipal Act, 1884, s. 85. 

2 C. W. 1ST. 689 

See Estoppel — Estoppel by Conduct. 

I. Xj. B. 17 Bom. 510 

See Jurisdiction of Civil Court — Muni- 
cipal Bodies . I. Ij. B. 2 Mad. 37 

See Madras District Municipalities 

Act. 1S84, s. 53 . I. Xi. B. 13 Mad. 78 
X. Ii. B. 15 Mad. 153 

See Madras District Municipalities 
Act, ss. 53 and 262. 

I. Xi. B. 24 Mad. 205 

See Madras District Municipalities 
Act, 1884, s. 63. 

I. X. B. 21 Mad. 367 

See Madras District Municipalities 

Act, 1884, s. 71. „ 

I. Xj. B. 23 Mad. 523 

See Madras District Municipalities 

Act, 1884, s. 262. A _ 

I. X. B. 19 Mad. 10 

See Madras Local Boards Act, ss. 57, 

64 and 149 . I. X. JR. 24 Mad. 114 

See Madras Towns Improvement Act* 
1871, ss. 38 and 85 . 7 Mad. 249 

I. X. B. 1 Mad. 158 

See Pensions Act, s. 4. 

I. X. B. 14 Bom. 57S 

See Small Cause Court, Mofussil— 

Jurisdiction— Municipal Tan 

X. X. B. 13 Mad. 78 

See Statutes, Construction op. 

I. X. B. 1 Mad. 158 
8 Bom. A. C. 213 

l Certificate tax— Neglect to 

take out certificate — Fine. The fine imposed under 
s 17, Act IX of 1868, for neglect to take out a certi- 
ficate must not he less than twice the amount for 
which such certificate should be taken out. Queen 
* G0EIND CKUCEERBUYYY^ r ^ R ^ ^ 

11 W. B. Cr, 13 

2, ' - Complaint for neglecting to 

take out certificate — Collector also Magis- 
trate Where it is sought to recover the penalty 
described in s. 17, Act IX of 1868 from any person 
who omits to take out a certificate, the Collector 
who issued the notice should prefer a complaint be- 
fore a Magistrate, and the Collector cannot prefer 
the complaint before himself m Jus , capacity 
Magistrate. Anonymous . .4Mad.Ap.64 

3 — Magistrate, powers of, A 

Magistrate was held to have acted rigMy in to- 

missing complaint under s. 17 of Act IX of 1868, 
because there was no evidence that the names of 
the accused were included in the list mentioned m 
s. 17. In a prosecution under this Act, a Magistrate 
must proceed in the manner laid down m On. XV 



summons for — 

Bee Costs— Taxation of Costs. 

7B.L.E. Ap.50 

Bee Limitation Act, 1877, s. 4. 

I, L. R. 20 Calc. 899 

1. Excessive fee to Counsel 

— Practice— Attorney and client's costs payable 
• mi of estate — Disallowance on taxation — Bel- 


Bee Costs— Taxation of Costs. 

I. X,. R, 15 Mad. 405 


Bee Tahsildar. 

Bee Limitation Act, 1877, art. 7 (1859. 
S. 1, CL. 2). 
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TAX — concld . 

of the Code of Criminal Procedure, 1861, and must 
require proof of all the facts which go to constitute 
the offence. Queen v. Khettro Mohun Ghose 

11 W. R. Cr. 56 

Muhtarafa — Trade tax , zamin - 


dar's right to collect — Mad. Peg. XXV oj 1802, s. 4 
—Mad. Peg. XXV of 1832. The right of collecting 
the muhtarafa of trade tax from artizans 
in his zamindari has not been delegated by Govern- 
ment to the zamindar of Karvaitnagar, and can- 
not be legally exercised by his assignees. Queer e : 
Whether it was competent for Government to dele- 
gate the collection of the muhtarafa to zamindars 
for their own use. Vedanta v. Kanniyappa 

I. Xj. R. 8 Mad. 14 

5. , House-valuation by — Muni* 

cipality — Levy of house-tax — Fair selling value 
— Absence of maid fides, perversity or manifest 
error-— Civil Courts — Jurisdiction. In the absence of 
proof ot mala fides, perversity or manifest error. 
Civil Courts ought not to interfere with the house 
valuation made by a Municipality for the purpose 
of taxation, unless there is a breach of the rules 
prescribed by law r for making the valuation. 

X AS AND AS RaGHUNATHDAS V. ANKLESHVAR 

Municipality (1901) . I. L. R. 26 Bom. 294 

TAXATION OP ATTORNEY’S BILLS. 

Bee Civil Procedure Code (Act XIV 
OF 1882), s. 2 . 12 C. W. N. 1102 

TAXATION OP PLEADER’S PEES. 

Bee Practice . I. L. R. 33 Bom. 256 

TAXATION OP COSTS. 

See Attorney and Client. 

I. X,. R. 3 Cale. 473 
I. L. R. 33 Bom. 667 

See Commission— Civil Cases. 

I. Xj. R. 15 Bom. 209 

Bee Costs — Taxation of Costs. 

See Limitation Act, 1877, Sch. II, Art. 
84 (1871, art. 85) I. L. R, 1 Bom. 253 
I. X*. R. 7 Mad. 1 
I. Xi. R. 22 Calc. 943 ; 952 note 

Bee Rules of High Court, Bombay — 
Rule No. 183 .1 L. R. 16 Bom. 152 
I. L. R. 17 Bom. 514 

order for — 

Bee High Court Rules. 

I. Xi. R. 32 Bom. 428 


TAXATION OP COSTS — concld. 

chambers' Rides and Orders , 780 , 785. Where 
on a motion for discharge of guardians the ‘ Court 
ordered the guardian’s cost of opposing the ap- 
plication to be taxed as between attorney and 
chent and paid out of the estate. Held, that the 
Taxing officer was right in disallowing as against 
the estate an excessive fee paid to counsel for 
appearing on the application, and should only 
allow the excess even as against the client, when 
it was manifestly shown that the client knew 
that the fee w T as excessive and that he might be 
called upon personally for the excess. The duties 
of a Taxing Master explained. In the matter of 
Thakur Dassee Dassee (1906). 

I. Xi. R. 33 Calc. 827 


Work not ordinarily fall- 


ing upon Solicitors — Solicitor's costs — Work 
of meritorious character. K was the Solicitor 
for the defendant in a suit brought to obtain pro- 
bate of the will of one Damji Lakhmichand. The 
defence set up was that the will w r as a forgery. 
Being unable to procure the services of an expert, 
K, after special study for the purpose, himself 
carefully studied every letter of the alleged will 
and despite counsel’s opinion that he had no 
chance of succeeding, he eventually succeeded in 
satisfying the trying Judge that the w 7 ill was a 
forgery. In his bill for attorney and client’s costs, 
K claimed extra payment for the additional and 
unusual w r ork incurred by him : Held , in review 7 
of taxation, that K was entitled, to be separately 
remunerated for the special work done by him, 
as it was in fact a charge for work done which w'ould 
not ordinarily fall upon a solicitor in the prepara- 
tion of the brief. Dahibai v. Soonderji (1907) 

I. X.. R. 31 Bom. 430 

TAXING OFFICER. 

decision of — 

Bee Court Fees Act, s. 5. 

I. X,. R. 12 All. 129 
I. Xi. R. 20 Mad. 398 
I. L. R. 21 Mad. 269 

See High Court Rules (Bombay). 

I. Ii. R. 32 Bom. 262 

Bee High Court Rules (Bombay), s. 544. 

I. X,. R. 33 Bom. 667 

discretion of — 

See Costs — Taxation of Costs. 

I. X,. R. 24 Calc. 891 

— — — mistake of— 

Bee Court Fees Act, 1870, s. 5. 

I. Xj. R. 15 All. 117 

power of— 
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TEMPLE. 

See Jurisdiction . I. L. H. 30 Mad. 158 

management of— 

See Endowment. 

I. L. R. 30 Mad. 138 ; la. B. 34 I. A. 78 

suits concerning — 

See Act XX of 1863. 

See Hindu Law — Endowment. 

See Mahomed an Law — Endowment. 

See Mahomedan Law — Mosque. 

trustees of — 

See Civil Procedure Code (Act V of 
1908), s. 9 .1. X,. R. 33 Bom. 387 

TEMPORARY OCCUPATION. 

See Rioting . I. L. R. 35 Calc, 103 

TEMPORARY SETTLEMENT. 

See Noabad Taluk . 13 C. W. N. 235 

TENANCY. 

See Landlord and Tenant. 

acknowledgment of— 

See Landlord and Tenant — Consti- 
tution of Relation — Acknowledg- 
ment of Tenancy by Receipt of 

PfcENT. 

determination of incidents of — 

See Bengal Tenancy Act, s. 158. 

See Res Judicata — Matters in Issue. 

I. Ii. R. 20 Calc. 249 

nature of— 

See Landlord and Tenant — Nature 
of Tenancy. 

— period of — 

See Lease . I. L. R. 30 Mad. 109 

relinquishment of — 

See Landlord and Tenant— Abandon- 
ment, Relinquishment, or Surren- 
cIer of Tenure. 

sub-division of— 

See Bengal Tenancy Act, s. 88. 

8 a w. h. 823 

TEH AH C Y -AT-WILL. 

See Landlord and Tenant — Ejectment 
— Notice to Quit. 1 Mad. 109 

24 W, R. 461 
8 C. L. R. 50 
I. L. R. 3 Calc. 096 
I. L. R. 19 Bom. 150 
I. L. R. 23 Calc. 200 
4 C. W. H. 792 


TEH AIN CY -AT-WILL — contd* 

See Limitation Act, 1877, Sen. II, Art. 

139 . . I. L. R. 8 Mad, 424 

I. L. R. 22 Bom. 893 
I. L. R. 24 Bom. 504 

See Registration Act, 1877, s. 17. 

I. L. R. 14 Bom. 3X9 

TEHAHCY IH COMMON. 

See Hindu Law — 

Inheritance — Joint Property and 
Survivorship. 

I. L. R. 28 Bom. 445 

Partition — Right to Partition — 
— Widow. I. L. B. 24 Mad. 441 

See Will — Construction of Wills — 
Vested and Contingent Interests. 

I. L. R. 11 Bom. 69 ; 573 
See Right of Suit— Injury to Enjoy- 
ment of Property. 

I. L. R. 25 Bom. 248 

See Will — Construction. 

I. L. R. 15 Mad. 448 
I. L. R. 23 Bom. 80 

TEHAHT. 

See Agra Tenancy Act, 1901, ss. 4 ( J), 32 

(2) . . . I. L. R. 31 All. 49 

See Co-sharers — Suits by Co -sharers 
with respect to the Joint-Property 
— Kabuliats. 

See Co-sharers — Suits by Co-sharers 

WITH RESPECT TO THE JOINT PROPERTY 

— Rent. 

See Joint Tenancy. 

See Landlord and Tenant. 

See Magistrate . 9 C. "W. H, 935 

at will — 

See Landlord and Tenant. 

I. L. R. 34 Calc. 57 

for life, apportionment of rent 

after death of— 

See Landlord and Tenant— Payment 
of Rent — Generally. 

I. L. R. 26 Mad. 540 

from year to year — 

See Landlord and Tenant. 

I. L. R. 34 Calc. 57 
13 C.W.H.949 

improvement by— 

See Co - sharer— Suits by Co-sharers 

WITH RESPECT TO THE JOINT PROPERTY. 

I. L. R. 28 Gale. 223 

suit against, for share of rent. 

See Co -sharers — Suits by Co-sharers 
WITH RESPECT TO THE JOINT PROPERTY 

— Enhancement of Rent. 
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TENANTS-IN-COMMON. 

— — : — - — Adverse Possession — Exclusive 
receipt of profits by one tenant continuously for 
a long time — Presumption as to actual ouster 
of other tenants-in-common. To constitute an 
adverse possession as between tenants-in-com- 
mon there must be an exclusion or an ouster. 
Sole possession by one tenant-in-common conti- 
nuously for a long period without any claim or 
demand by any person claiming under the other 
tenant-in-common is evidence from .which an 
actual ouster of the other tenants-in-common 
may be presumed. Gungadhar v. Pah ashram 
(1905) . . . . X. Is. R. 29 Bom. 300 

TENDER. 

See Bengal Bent Act, 1869, s. 46. 

1 B. B. R. S. N. 7 : 10 W. R. 101 
10 W. R. 79 
2 W. R., Act X, 88 

See Contract Act (IX of 1872), s. 51. 

1. 1*. R. 30 Calc. 865 

See Interest . 1. 1*. R. 35 Calc. 34 

See Legal Tender. 

See Small Cause ' Court, Presidency 
Towns — Jurisdiction — Immoveable 
Property . 1. B. R. 17 Mad. 216 

See Transfer OF; Property Act (IV 
of 1882), s. 82. 1. B. R. 32 Bom. 521 

See Transfer of Property Act, s. 83. 

I. Xi. R. 17 Mad. 267 

See Transfer of Property Act, s. 135. 

I. B. R. 22 Gale. 792 
2 C. W.N.147 

by money order — 

See Execution of Decree — Mode of 
Execution— Instalments. 

I. Xi. R. 24 All. 85 

ofpatta— 

See Madras Rent Recovery Act — 
ss. 3 and 80 I. Xa. R. 26 Mad. 589 

s. 4 . . I, Xi. R, 26 Mad, 363 

s. 10 . . I. Xi. R. 25 Mad. 613 

; a 11 . BB.R. 26 Mad. 456 


_ of rent — . ■ , 

See Interest. 

11 C. W. N. 983 : I. B. R. 34 Gale, 84 

1. Validity of tender — Contract 

Act , s, 38 — Tender of interest on mortgage-debt. 
Under a mortgage-deed taken to secure the repay- 
ment within three years* of a sum of R 16,000 
advanced by the plaintiff, with interest at 15 per 
cent, from the 2nd July 1874, the date of the 
mortgage, it was stipulated that interest should be 
paid every six months, but that, if a year’s interest 
should be unpaid, then the whole Amount due for 
principal and Interest should become payable at 

It- ^ 


I TENDER — contd. 

once ; and also, that the mortgagor might after pay- 
ment of interest, pay towards satisfaction of the 
principal any sum not less than R 1,000. The first 
year’s interest was allowed to get into arrear, but in 
September 1875 the defendant went to the plaint- 
iff with El 9, 000, a greater sum than was due for 
principal and interest, and told him to repay him- 
self from that sum. The offer was refused, and 
the plaintiff thereupon brought a suit on the 9th 
July 1877 for R 16,000, with interest from the date 
of the mortgage to the date of the suit and sub- 
sequent interest. Held , that the tender made by 
the defendant, although not valid according to Eng- 
lish law, was valid under s. 38 of the Contract Act. 
Per Wilson, J. — S. 38 of the Contract Act sub- 
stantially requires that there should be a genuine 
and unconditional offer, in case of payment, to 
pay unconditionally at a proper place, made by a 
person in a position to pay. Kanye Lall Khan 
v. Khettermoney Dossee . 5C.L.E, 105 

2. — Offer by letter to • 

pay debt . A mere offer by a debtor by letter to pay 
an amount cannot be treated as a tender either in 
law or in equity. In order to stop interest, a strict 
tender should be proved. Kamaya Kaie: v. De- 
vafa Rudra Naik . I. Xi. R. 22 Bom, 440 

3. . Unconditional 

tender— Costs. In a suit to recover Rl, 323-15-6, 
the balance of the price of goods sold, on which 
an account had been come to between the parties, 
it appeared that the defendant had tendered before 
suit a sum of R 1,043 -5, stating in the letter of 
tender that the sum so tendered was the only sum 
due. At the trial the plaintiff obtained a decree for 
the full amount claimed by him. Held , both in the 
Court below and on appeal, that the tender was 
bad, and therefore the plaintiffs were entitled 
to their costs. Held , per Kennedy, J., that the 
tender was bad, being a tender of part of an entire 
debt. Held, per Garth, C. J. (Markby, J., con- 
curring), that the tender was also bad, as the 
plaintiffs could not have accepted the sum tendered 
without giving up the remainder of their claim. 
Chunder Gaunt Mookerjee v. Jodoonath 
Khan . I. B. R. 3 Calc. 468 : 1 G. B. R. 470 

4. — — Tender of part of 

debt, rule as to — Plea of tender — Payment into 
Court . The rule laid down in Dixon v. Clarlc, 5 
C. B. f 365, that the tender of only a part of a debt 
must be treated as if it had never been made, 
applies only where the party making the tender 
admits more to be due than is tendered. A plea 
of tender before action must be accompanied by a 
payment into Court after action, otherwise the 
tender is ineffectual. Abdul Rahman v. Noor 
Mahomed . . . I. B. R. 16 Bom. 141 

5. : Agent — Cheque in 

payment of debt for rent — Suit for rent — Costs. 
The landlord of a house through his agent sent in 
rent-bills to his lessee. The lessee gave the agent 
a cheque payable to her attorney for the amount 
demanded. The attorney realized the amount of 
the cheque and gave the money to the agent, who 
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2. Homestead land 

— Transferability tinder the law before the Transfer 
of Property Act {IV of 1882)-— Custom. Where a 
non - agricultural holding was transferred before 
the passing of the Transfer of Property Act 
Held, that it could not be inferred that the holding 
was transferable from the mere fact that it wa,s 
used for residential purposes, having regard to the 
law as it then stood. S. 108, ci (j) f of the Transfer 
of Property Act (IV of 1882), does not apply to 
transfers which took place before the Act. Beni 
Madhub Banerjee v. Jai Krishna Mocker fee, 7 B. 
L. B. 152 , followed. Hari Nath Karmakar t\ 
Raj Chandra Karmakar . 2 C. W. 3V. 122 


See Landlord and Tenant — Forfei- 
ture. 


— - service — 

See Ghatwali Tenure. 

See Service Tenure. 

tenure and raiyati holding, dis- 
tinction between — 

See Bengal Cess Act, s. 4. 

5 C. W. NT. 535 

— — — — • transfer of— 

See Bengal Regulation VIII of 1819. 

3 B. X,. R. P. C, 48 
X X. R. IT Gale. 182 


Nabu Mondul v. Ckolim Mullick. 
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tendered it to the landlord’s attorney, who re" 
fused to accept, and the money was returned to 
the lessee’s attorney. Held, in a suit for the rent, 
that, under the circumstances, the tender amount* 
ed to payment. Held, further, that although, 
•as a general rule, the amount of a tender not ac- 
cepted ought to be paid into Court in order to 
entitle the defendant to costs, yet that, as the ten- 
der in this case amounted to payment, the de- 
fendant was entitled to have the suit dismissed 
with costs. Bolts Chund Singh v. Moulard 
X X. B. 4 Calc. 572 

TE3NURE. 

See Landlord and Tenant. 

I. X. B. 33 Calc. 566 

See Mokurari Istemrari Tenure. 

__ condition in lease for — 

See Bengal Bent Act, 1869, s. 52 (Act X 
of 1S59, s. 78). 

10 W. B. 156 

11 W. B. 201 
6 N. W. 326 

4 C. Is. B. 469 
12 B. X. B. 439 
B. Is. B. Sup. VoX 972 
X X. B. 9 Calc. 88 ; 808 

— created under Court of Wards. 

See Court of Wards . 15 B. X. B. 343 

_ forfeiture of— 

See Landlord and Tenant — Aban- 
donment, Relinquishment, or Sur- 
render of Tenure. 

See Landlord and Tenant — Forfei- 
ture. 

incidents of— 

See Interest- — Miscellaneous Cases — 
Arrears of Bent. . 7 C. W. 1ST. 203 

— interest on arrears of rent of — 

See Interest — Miscellaneous Cases — 
Arrears of Bent. 

I. Xi. B. 29 Calc. 674 

relief against — 


TENU KE—contd. 

transfer of '—conoid. 

See Bengal Tenancy Act, s. 12. 

I. X. B. 16 Calc. 642 
X X. R. 19 Calc. 17 ; 774 

See Bengal Tenancy Act. ss. 65 and 188 

I. X. R. 29 Calc. 219 

See Landlord and Tenant — Ejectment 
— Notice to Quit. 

X X. B. 14 Mad. 98 

See Landlord and Tenant — Forfei- 
ture — Breach of Conditions. 

I. X. B. 17 Gale. 826 

See Landlord and Tenant — Forfei- 
ture — Transfer of Tenancy. 

X X. B. 20 Calc. 590 

See Landlord and Tenant— Transfer 
by Landlord. 

See . Landlord and Tenant— Transfer 
by Tenant. 

See Lease — Construction. 

I. L. B. 17 Calc. 826 

See Onus of Proof — Landlord and 
Tanant . X X. B. 13 Mad. 60 

See Bight of Occupancy— Transfer 
of Bight. 

See Stamp Act, 1S62, s. 14. 

3 B. Is, B. Ap. 30 

- what constitutes — 

See Bengal Tenancy Act {VIII of 1885), 
s. 5(5) . . .6 aw. IT. 825 

1. ■ Grant for purpose of living 

on the land. Per Peacock, — C.J. If one man 
grants a tenure to another for the purpose of living 
upon the land, that tenure, in the absence of evi- 
dence to the contrary, is assignable. Beni Ma- 
dhub Banerjee v. Jai Krishna Mookerjee 

7 B. X. B. 152 : 12 W. B. 495 

Upholding, on appeal, Kemp, J., in Banee Ma- 
dhub Banerjee v. Joy Kjshen Mookerjee 

11 W. R. 354 
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- 8. _ — Mokurari tenure. It is neces- 

sary that a tenure should be mokurari in order to 
be transferable. Huromohun Mookerjee v. 
Lalunmonee Dassee . . . 1¥.E,5 

4, Surburakari tenure in Cut- 

tack — Consent of zamindar. The alienation of 
snrburakari tenure in Cuttack is not practicable 
without the consent of the zamindar. Do or jo - 
dhun Doss v. Chooya Daye . 1 W. R. 322 

5. Raiyatwari tenure — Consent of 

zamindar or ialukhdar . Queers : Whether a trans- 
fer of a raiyatwari tenure can be effected without 
the consent of the zamindar or talukhdar, as the 
case might be, the immediate successor in estate. 
Shibessuree Debia v. Mothoqranath Acharjee 

13 W. R. P. C. 18 : 13 Moo. I. A. 270 

6* Mukaddami tenure— Land- 

holder and tenant — Nature of Mukaddami tenure 
considered . In the absence of any special evidence 
to the contrary, the fact of a person holding land 
' under what is known as a 4 * mukaddami ’ 5 tenure 
does not imply that the mukaddam has any heri- 
table or transferable interest in the tenement. 
Bhagwati Prasad v. Hanuman Prasad Singh 
(1900) . . y . I. Xi. R. 23 All. 87 

TENURE-HOI.DER. 

See Babe ana Grant. . 13 C, *W » 1ST . 118 

TERM OE YEAR 

See English Law— Personalty, Law 
relating to . I. Xi. R. 24 Calc. 216 

TERRITORIAL JURISDICTION. 

- effect of cession on — 

See Cession or British Territory in 
India - . I. L. R. 1 Bom. 367 

X,. R. 3 I. A. 102 
10 Bom. 37 

TERRITORIAL LA*W OE BRITISH 
INDIA. 

Nature of territorial law — 

English law. The territorial law of British India 
is a modified form of English law. Secretary 
of State v. Administrator-General of Bengal. 

1 B. L. R. O, C. 87 

TERRITORY, TRANSEER OF— 

— District of Kanara— 16 & 17 Viet , 

c, 95; 21 •& 22 Viet , c. 106 — Indian Councils 
Act , 24 & 25 Viet., c. 67. The power given by 16 
& 17 Viet., c. 95, to alter the distribution of terri- 
tories among the presidencies, was vested by 21 & 
22, Viet., c. 106, in the Secretary of State for India, 
by whose order of 28th of February 1862 North 
Kanara was annexed, the new arrangement of ter- 
ritory to take effect from such date as the Governor- 
General of India in Council should by proclamation 
appoint for the purposes of the Councils Act, 1861, 
which Act has reference solely to the constitution 


TERRITORY, TRANSEER OE — concld. 
and functions of the Legislative Councils, and does, 
not purport to effect in any way the exercise of the 
general powers of Government, or the adminis- 
tration of justice, and the jurisdiction and author- 
ity of the Courts of Justice, the annexation of those 
purposes being made by the Secretary of State,, 
and not being qualified or controlled by the proviso- 
in s. 47 of 24 & 25 Viet., c. 67, which cannot be 
construed as a substantive enactment, or as quali- 
fying or restraining the power vested in the Secre- 
tary of State. Reg. v. Vyankatsvami 

2 Bom. 112 : 2nd Ed. 106 

TEST CASE. 

See Practice — Civil Cases — -Test Case. 

TESTAMENTARY CAPACITY. 

See Will . 13 C. W. N. 1128 

See Will— Execution. 

TESTATOR. 

See Costs — Special Cases — Attorney 
and Client . 6 C. W. N, 306 

See Hindu Law — W t ill. 

See Mahomedan Law — Will. 

See Will. 

acknowledgment of signature 

by— . 

See Will — Attestation. 

I. L. R. 1 Bom. 547 

creditor of— 

See Probate — Opposition to, and Re- 
vocation of. Grant. 

I. L. R. 2 Calc. 208 
I. L. R. 0 Calc. 429 ; 460 
I. L. R. 10 Calc. 19, 413 
L. R. 10 I. A. 80' 
I. L. R. 19 Calc. 48- 
I. L. R. 17 Mad. 373- 

debts of Hindu— 

See Vendor and Purchaser — Notice. 

I. L. R. 4 Calc.. 897 

— power of — 

See Hindu Law— Will — Power of Dis- 
position. 

See Mahomed an Law— Will. 

signature of— 

See Will — Execution. 

TEXTS. ■* 

— construction of— Hindu law— Mar- 

riage — Asura form — Brahma form. It is a prin- 
ciple enunciated by Vijnaneshvara that where all 
smritis are of equal importance and where there is 
a conflict between two or more writers, the Court 
is free to choose any it likes. Chunibal v . 
Sura jr am (1909) . I. X,. R. 33 Born. 438 



2. - Estate — Lands. 

Because certain lands are shown in the thale map 
as comprised in a certain estate that ought not 
to be taken as conclusive evidence that the lands 
are a part of that estate. Ggpal Chandra Das 
v. Hara Sundari Dasi (1905) . 9 C. W. H. 383 

THEATRE. 

See Bombay City Municipal Act, s. 249. 

I. L. R. 80 Bom. 392 

Place of public resort — City of 

Bombay Municipal Act ( Bombay Act III of 
188$), s. 249. A theatre is a place of public 
resort and as such falls within the purview of 
s. 144] of the City of Bombay Municipal Act 
(Bombay Act III of 1888). Emperor v. Dwarka- 
das (1905) . . * I. Ii. R. 30 Bom. 392 
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THEPT. 

See Cattle Trespass Act, s. 22. 

1. 1*. R. 22 Calc. 139 

See Charge — Alteration, or Amend- 
ment op Charge. 

1. 1*. R. 17 Bom. 869 
I. Ii. R. 27 Calc. 680 • 990 

See Criminal Procedure Code, ss. 233, 

239 . I. Ii, R. 29 Bom. 449 

See Partnership Property. 

13 B. Ii. R. 307, 308 note, 310 note 
See Penal Code, ss. 37S to 382. 

See Post Office Act, s. 48. 

I. I». R. 14 Mad. 229 

See Stolen Property. 

, committed outside jurisdiction. 

See Jurisdiction of Criminal Court — 
Offences committed only partly 
in one District — Receiving Stolen 
Property. 

See Jurisdiction of Criminal Court — 
Offences committed only partly 
in one District — Theft. 

— — damages for- 
esee Hindu Law — Joint Family— Sale 
of Joint Family Property in Exe- 
cution of Decree, etc. 

I. i, R. 24 Calc. 672 

if continuing offence— 

See Rescue from Lawful Custody'. 

I. B. R. 35 Calc. 381 

suspicion of— 

See Forest Act, ss. 52, 73. 

I. X». R. 15 Bom. 229 

.*• Penal Code, s. 378— Defini- 

tion of theft. As to what constitutes theft as 
defined in the Penal Code. Queen v. Madaree 

3 W. R. Or, 2 

7 — Moving property 

and severing it. The moving by the same act which 
effects the severance may constitute a theft. Ano - 
nymous 5 Mad. Ap. 30 

3. 7- 7 : 7 Removal of pro- 

perty against wish of ostensible purchaser thereof — 
Apparent title or colour of right to property. To 
constitute theft, it is sufficient if property is remov- 
ed against his wish from the custody of a person . 
who has an apparent title or even a colour of right 
to such property. Cape v. Scott, L. R.2 Q. B. 269 , 
followed. Queen-Empress v< Gangaram Santram 
I. I*. R. 9 Bom, 135 

4 Giving up right of posses- 

sion in property by owner. A conviction 
for theft under the Penal Code is illegal if the 
owner has given up all property in and all possession 
of the subject of the alleged theft. Anony'mous 

4 Mad. Ap. 80 
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TEZI-MANDI CHITTXS 


See Contract — Wagering Contracts. 

4 Moo. I. A. 339 

5 Moo. I. A. 109 

6 Moo. I. A. 251 


Principal and agent— Gambling 

Act {XXI of 1S4S). Where the plaintiff had ex- 
pended money at the request of the defendant 
in the purchase or settlement of tezi-mandi 
ckittis : — Held , he was entitled to recover notwith- 
standing Act XXI of 1848. Kanayalal v. Chag- 
MAL BATTIA . 8 B. L. R. 412 

BhAIRABNATH KltETTRr V. JUMANRAM DhAN- 
DARIA . . 8 B. L. R. 415 note 


THAKBUST AWARD. 


See Act XIII of 1848. 

2 B. B. R. P. C. Ill: 12 W. R. P. C. 8 


THAK MAP. 


1, Thak and Revenue-Sur- 

vey Maps, evidentiary value of— State- 
ment recorded in the presence of parties , effect of. 
In a dispute, whether certain land belonged to the 
estate of the plaintiff or to that of the defendant, 
the plaintiff produced thaJcbust as also survey maps 
of the year 1852-53 ; the thaJcbust map contained 
a statement, which supported the plaintiff’s case. 
•The predecessor of the appellant defendant had 
full notice of the thale proceedings, and he objected 
to the boundary lines as laid between his and the 
plaintiff’s estate, but the objection was disallow- 
ed. The defendant produced a survey map of 
1355-56 of the district, which contained his estate, 
in support of his case, but he did not produce any 
thaJcbust map of the same year, and there was no 
evidence to support the accuracy of the survey 
map. Held , that the evidentiary value of the 
thaJcbust map, and the survey map produced on 
behalf of the plaintiff, was greater than that of the 
survey map produced on behalf of the defendant. 
Jagadindra Nath Roy v. Secretary of State for India , 
/. L. R. SO Calc. 291 ; L. R. SOI. A. 44 ; Syoma 
Sundri Dassya v. Jagobundhu Sooter , I.L. R. 16 
Calc. 186, and Nobo Coomer Dass v. Gobind Chun- 
der Roy, 9. C. L. R. 305 , referred to. Dunne v. 
Dharani Kant a Lai-iiri (1908) 

I. B. R. 35 Calc. 621 
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THEFT — conid. 

act in good faith, believing the crop to be their 
own property, and were therefore guilty of the 
offences under ss. 143 and 379. Abdool Biswas 
v. Khator Mondial , 3 G. W. N. 332, distinguished. 
Jagat Chandra Roy v. Rakhal Chandra 
Roy 4 C. W. TST. 190 

12, — Taking property of husband 

by i a Mahomedan married woman-fe- 
band and wife. A Mahomedan married woman 
may be convicted of theft, or abetment of theft, 
in respect of the property of her husband. 
Reg. v. Khatabai ... 6 Bom. Cr. 9 

IS. Hindu woman removing 

stridhan from possession of her husband. 
A Hindu woman who removes from the possession 
of her husband, and without his consent, her palla 
or stridhan, cannot be convicted of theft, nor can 
any person who joins her in removing it be. con- 
victed of that offence. Reg. v . Hatha Kalyan 

8 Bom. Cr. 11 

14 . Removal by a wife her hus- 

band’s property left in her custody. There 
is no presumption of law that a wife and husband 
constitute one person in India for the purposes of 
Criminal law. If the wife, removing her husband’s 
property, from his house, does so with dishonest 
intention, she is guilty of theft. Queen-Empress 
v . Rutchi . . . I. Xj. R. 17 Mad. 401 

15 Removal of family jewels 

by wife and persons coming to commit 
adultery with her. Two persons were commit- 
ted for trial, the first prisoner for adultery, enticing 
away a married woman, and theft, and the second 
prisoner for abetment of the enticing away and 
theft. The first prisoner was acquitted of the 
charges of adultery and enticing away. The case 
for the prosecution was that the prosecutor’s wife 
left her husband’s house in company with the first 
prisoner, and that previous to her departure 
she, by means of false keys, supplied to her by the 
second prisoner, opened the room where the family 
jewels and money were kept and removed them. 
The jewels were deposited with the second prisoner 
for safe custody. Part of the money was handed 
to the first prisoner. Held, that notwithstanding 
the acquittal, the prisoners were not entitled to he 
discharged without trial on the charge of theft. 


Anonymous . . . 5 Mad. Ap. 23 

16 and s. 114 — Forcibly carry- 


ing off crop — Want of consent of owner. Where a 
Court finds that parties came with a number 
of armed men, and carried off a crop, the finding 
amounts to that of a forcible carrying off without 
the consent of the owner. Even if they took no 
part in the actual taking, they must, with reference 
to s, 114, Penal Code, be considered guilty of 
the substantive offence under s. 378. Queen v. 
Shib Chunder Mundle . . 8 W. R. Cr. 59 

XT. — Removal of crop under 

attachment — • Dishonest intention — Madras Bent 
Recovery Act , s . 8 — Notice of distraint Certain 
crops which had been distrained for arrears of 


THEFT — conid. 

revenue were harvested and removed by the owners 
and occupiers of the land, who were thereupon 
charged with theft. The accused -were not the 
defaulters, the demand having been made upon 
certain other persons in whose" names the pottahs 
stood as the registered proprietors. The accused 
were acquitted. Held , that the acquittal was 
wrong in the absence of a finding whether or not 
the accused were aware of the distraint, and dis- 
honestly removed the crops with such knowledge, 
on the ground that, under s. 8 of the Madras Rent 
Recovery Act, they were entitled to notice of the 
distraint which had not been served on them. 
Queen-Empress v. Ramasami 

I. Xi. R. 18 Mad. 364 

18. — — Person acting under 

ill-founded claim of right. A person acting 
under a claim of right (however ill-founded such 
claim may be) is not guilty of theft by asserting it. 
Queen v. Ram Churn' Singh . 7 W. R. Cr. 57 

19. Removing a thing with 
the object of causing trouble to the owner— 
Wrongful loss. The accused, who was charged by 
his master with having committed theft of a box, 
stated that he had removed the box and left it 
concealed in the cowshed to give a lesson to his 
master. The Sessions Judge in his charge to the 
jury said : 4 ‘If the jury find that the accused re- 
moved the box to put the owner to trouble, that 
is causing wrongful loss to the owner, and the act 
is theft ’ and the jury returned a verdict of guilty 
finding e ‘that the taking was with the intention of 
putting the owner to trouble.” Held , that the above 
charge and verdict were based on an erroneous 
view of the law. It cannot be said that removing 
a thing to put the owner to trouble is necessarily 
and in every case causing 4 4 wrongful loss. ’ ’ 
Nabi Baksh v. Queen-Empress 

I. Xi. R. 25 Calc. 416 
2 C. W. 3ST. 347 

20. — Dishonest intention — Wrong- 

ful gain — Wrongful loss. A charge of theft will 
lie under s. 378 of the Penal Code (Act 
XLV of 1860) even where there is no intention 
to assume entire dominion over the property taken, 
or to retain it permanently. When a person takes 
another man’s property, believing under a mistake 
of fact and in ignorance of law that he has a right to 
take it, he is not guilty of theft, because there is no 
dishonest intention, even though he may causa 
wrongful loss within the meaning of the Penal 
Code. The accused was the brother of a farmer or 
contractor of a public ferry on the Tadri river. 
He seized a boat belonging to the complainant while 
conveying passengers across the creek which flows 
into the river at a point within three miles from the 
public ferry. His intention was apparently to 
compel persons who had to cross the creek to use 
the ferry in the absence of the complainant’s boat, 
and thereby increase his brother’s income derived 
from fees to be paid by passengers crossing the 
creek. The accused had no reason to believe 
that he was justified in seizing the boat. Held, 

17 z 
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by unlawful means ’ 5 means ‘ £ to gain the thing 
moved for the use of the gainer,” and not “the 
gaining possession of it for a time for a temporary 
purpose.” S. 163 of the Penal Code as drafted 
in 1837 discussed. Prosonno Kumar Patra v . 
Udoy Sant . . I. X,. R. 22 Calc. 669 

24. — . Removal of 

debtor's property by creditor to enforce payment of 
debt — Wrongful gain — Wrongful loss, A creditor, 
by taking any moveable property of his debtor 
from the debtor’s possession or without his con- 
sent, with the intention of coercing him to pay his 
debt, commits the offence of theft as defined in 
s. 378 of the Penal Coda* Ss. 23 and 24 of ■ the 
Penal Code discussed and explained. Prosonno 
Kumar Patra v. Udoy Sant , I. L. R. 22 Calc . 
669 , overruled. Queen-Empress v . Sri Churn 
Chung o . . . I. L. R. 22 Calc. 1017 

25. — — Removal by cre- 

ditor of his debtor's property with a view to ob- 
taining payment of his debt. Held, that the removal 
by a creditor against the will of his debtor of pro* 
perty belonging to such debtor, with the view of 
compelling such debtor to discharge his debt, 
amounts to theft within the meaning of s. 379 of 
the Penal Code. Queen-Empress v. Surmeshar Bai > 
All. Weekly Notes (1888), 97, referred to. Pro- 
sonno Kumar Patra v. Udoy Sant , L L. R. 22 Calc. 
669, dissented from. Queen-Empress v . Agha 
Muhammad Yusup . . I. Ii. R. 18 All. 88- 

20. Assertion of right by ac- 

cused — Defence to charge of theft. A bare asser- 
tion by an accused charged with committing 
theft of a proprietary right in the alleged stolen 
property is no reason for a Magistrate to refuse 
to entertain a charge of theft. Queen v. Kali- 
charan Misser . . 7 33. L. R. Ap. 55 

s. c. Runnoo Singh v . Kali Churn Misser. 

16 W. R. Cr. 18 

See Khetter Nath Dutt v . Indro Jalia. 

16 W. R. Cr. 78 

Huris Chundra Das v. Bolai Audhicaree. 

16 W. R. Cr. 75 

27. — Plunder of crop® 

— Assertion of right to crops. The mere asser- 
tion of a fair claim of property or right, or the mere- 
existence of a doubt as to right, is not sufficient to 
justify an acquittal in a case of plunder of crops. 
The claim to the property must be proved by evi- 
dence to be fair and good. Nassib Chowdry v. 
Nannoo Chowdhry . . 15 W. R. Op. 47 

28. and s. 442— Boat— Move- 

able property. A boat maybe the subject of 
theft. Although, under s. 422 of the Penal Code, 
it is for certain purposes classed with houses, it 
does not cease to be moveable property under s. 
378. Queen v. Mehar Dowalia 16 W. R. Cr. 68 

29. Intention to con- 

vert to his own use, want of — Temporary use . 
When an accused charged with murder was alleged 
to have taken a boat from the place where it had 


TXOSET — contd. 

that the accused was guilty of theft, though it was 
not his intention to convert the boat to his own 
use, or deprive the complainant permanently of its 
possession. Queen-Empress v. Nagappa 

I. I*. R. 15 Bom. 344 

21, ■ Absence of dis- 

honest intent— Cutting paddy under claim of right. 
The accused cut and removed paddy from certain 
land alleging that the land and paddy belonged 
to his uncle. He cited witnesses in support of his 
story, and also produced a deed of compromise 
in support of title. The Magistrate disbelieved 
the defence witnesses, and found that the land and 
paddy belonged to the complainant, and that the 
deed related to other land, but there was nothing in 
his judgment to show that the petitioner did not 
bond fide believe that the paddy belonged to his 
uncle. Held, that the findings did not support 
the conviction for theft. To constitute the offence, 
it was necessary that the taking away of the paddy 
should have been done dishonestly, i.e., with the 
knowledge that it belonged to the complainant 
and not to his uncle. Abdool Biswas v. Khatek 
Mondal . . . . 3 C. W. BT. 332 

22, and s. 143— Unlawful assem- 

bly and theft— Property in crop grown on another's 
la-nd on contract to pay latter a certain sum for 
the crop when grown — Removal of such crop by owner 
of land . An indigo planter agreed with some cul- 
tivators that the former would grow rice on their 
land at his own expense and take the whole crop 
paying them R16 for each bigha. The owners of 
the land cut and carried aw T ay the crop so grown. 
Held, that on the agreement the crop remained the 
property of the owners of the land which the factory 
merely agreed to purchase, and that a removal 
of the crop did not constitute theft, but merely 
a breach of contract remediable in damages. As 
the acts did not amount to theft, which was said 
to be the common object of the accused, convic- 
tion for being members of an unlawful assembly 
could not stand. Parmeshwar Singh v. Em- 
press , . . . . 4C.W.I. 345 

28. Removal of debtor’s pro- 

perty by the creditor— Penal Code as drafted 
in 1837, s. 363. With a view to coerce the com- 
plainant to pay a sum of R14, which he owed to the 
accused, three head of cattle worth R60 were re- 
moved from the complainant’s homestead under the 
order of the accused. Held, that the offence of theft 
was not committed by the accused. The illustra- 
tion of ,s. 378 of the Penal Code indicate that it was 
the intention of the Legislature that, in order to 
have committed theft within the meaning of the 
section, the taker must have taken the thing with 
intention of keeping it himself, or disposing of it 
, for his own benefit or in some way which would com- 
pel the owner to pay him money which he did not 
owe him in order to regain his property. The 
words “in order to take dishonestly any moveable 
; property’ 9 in the above section, read with s. 23 
and s. 24 of the Penal Code, mean ‘ c with the inten- 
tion of gaining by unlawful means property to Which 
he is not legally entitled.” “To gain property 
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been secured by its owner, and after proceeding 
some distance in it bad abandoned it, and when be 
was charged with the theft of the boat : — Held, that 
the charge was unsustainable, inasmuch as it was 
evidently not his intention to convert it to his own 
use, and make it permanently ' his own property, 
but merely to make use of it for the purpose of 
aiding him in escaping. Adu Shikdar v. Queen- 
Empress . . . I. L. R. 11 Calc, 635 

30. Property removed with cri- 

minal intent, but with consent of owner. A 
sought the aid of B with the intention of com- 
mitting a theft of the property of B's master. B 
with the knowledge and consent of his master, 
and for the purpose of procuring A’s punishment, 
aided A in carrying out his object. On the prose- 
cution of A for theft : — Held, that as the property 
removed was so taken with the knowledge of the 
owner, the offence of theft had not been committed. 
Empress v. Troylukhonath Chowdury 

I. Xi. R. 4 Calc. 366 : 3 C. E. R. 525 

31. Possession of wood by 

Forest Inspector — Removal of wood without 
/payment of fees. Possession of wood by a Forest 
Inspector, who is a servant of Government, is 
possession of the Government itself ; and a dis- 
honest removal of it, without payment of the ne- 
cessary fees, from his possession, albeit with his 
actual consent, constitutes theft within the mean- 
ing of s. 378 of the Penal Code, if that consent was 
unauthorised or fraudulent. Reg. v. Hanmanta 

I. L. R. 1 Bom. 610 

32. — Earth — Moveable property. 

Earth, that is, soil, and all the component 
parts of the soil, inclusive of stones and 
minerals when severed from the earth or land to 
which it was attached, is moveable property capable 
of being the subject of theft. Whoever dishonesty 
severs such earth from the earth commits 
theft. Where a person dishonestly carried away 
100 cart-loads of earth from the complainant’s 
land : — Held, that he was guilty of theft. Queen- 
Empress v. Kotayya , I. L. R. 10 Mad. 255, 
dissented from. Queen- Empress v- Shivram 

I. X«. B. 15 Bom. 702 

33 . — — — — - — ~ — — - — Moveable pro- 
perty. A dug up and immediately carried away 
without any authority or right several cart-loads 
of earth, part of unassessed lands of a village. 
Held, that A was not guilty of theft. Queen 
Empress v. Kotayya . I. E. B. 10 Mad. 255 

34. — and s. 95 — Valueless pro' 

duee — Property almost valueless. Conviction and 
sentence by a Magistrate reversed, as the act of 
which the accused was convicted — taking pods 
(almost valueless) from a tree standing upon 
Government waste ground — came within the 
meaning of s. 95 of the Penal Code, and did not 
therefore amount to theft. Reg. v. Kasya bin 
Ravji * . . . , . 5 Bom. Cr. 35 

35. Retaining possession of 

nets of poachers. The prisoner, acting bond 
fide in the interest of his employers and finding 


THEFT — contd, 

a party of fishermen poaching on his master’s 
fisheries, took charge of the nets, and retained 
possession of them, pending the orders of his em- 
ployers. Held, that the prisoner was not guilty of 
theft. Queen v. Nobin Chunder Holdar 

6 W. R. Cr. 79 

3 6. Taking fish in navigable 

river. The taking fish in that portion of a 
navigable river over which a right of julkur 
exists in another person does not fall within s. 378 
of the Penal Code. Hurt Moti Mgddock v, Deno 
nath Malo . . . 19W.R. Or. 47 

Rhusun Parui v, Denonath Ranerjee 

20 W. B. Cr, 15 

37. Taking fish from creek. 

The wrongful taking of fish from a creek is not 
theft. Queen v, Revu Pothadu 

I. Xj. R. 5 Mad. 390 

38 Fishery right, infringement 

of — Fishing in tank connected with a running stream 
— Criminal trespass. Accused were charged with 
having taken fish from a tank belonging to the com- 
plainant, and convicted of theft and criminal tres- 
pass under ss. 379 and 447 of the Penal Code. It was 
found that the tank in question was not enclosed 
on all sides, and was dependent on the overflow 
of a neighbouring channel which was connected 
with flowing streams for its supply of fish ; that 
the fish were not reared and preserved in the tank, 
and that the occurrence complained of took place 
at a time when the floods were high and the tank 
was connected with the streams, so that the fish 
could leave it at pleasure. Held, that the fish were 
ferce natures and not in 6t the possession of ” the 
complainant, and consequently no offence had been 
committed. Held, further, that, had the fish been 
taken at a time when they were restrained of their' 
natural liberty, and were liable to be taken at the' 
pleasure of the owner of the tank, the conviction 
would have been upheld. In the matter of the 
petition of Madhab Hari, I. L. R. 15 Calc. 390 , 
distinguished. Maya Ram Surma v. Niqhala 
Katani . . . I. E. R. 15 Calc. 402. 

39. - and ss. 143, 404, 426 and 

447 — I nfringement of exclusive right of fishery in 
public river — Criminal misappropriation — Mischief 
— Criminal trespass — Unlawful assembly. Fish in 
a public river cannot be said to be property in the 
possession of the person who may have the fishery 
right, and the infringement of that right is not 
theft under s. 378 of the Indian Penal Code. The 
accused were charged with unlawfully taking fish* 
along with some eleven others in a public river, 
the right of fishing in which had been let out by 
the Government to the complainant, and the lower 
Court, amongst other offences, convicted them of 
theft, criminal misappropriation, mischief, criminal 
trespass, and unlawful assembly. Held, that the- 
conviction was wrong, and that no offence had 
been committed. Bhagiram Dome v. Abar Dome 
I. E. R. 15 Calc. 388’ 

In the matter of the petition of Madhab Hari 
I. he B. 15 Calc. 398 note* 
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Department constitutes theft, the salt having been 
legally appropriated by such officer. Per Bayle, 
and West, JJ. — But removal for one’s own use 
from a creek of such salt not legally appropriated 
constitutes no offence under the Penal Code or the 
Salt Acts, though the salt becomes liable to deten- 
tion. Beg. v. Mansang Bhavsang . 10 Bom. 74 

45. Talcing salt from 

swamp surrounded by police — Possession . A swamp, 
the property of Government, having been sur- 
rounded with police guards by Government 
to prevent salt being removed : — Held, that 
the taking against the will of Government, and 
with the intention of obtaining an unlawful gain, 
of salt which had been spontaneously produced on 
the sv r amp was theft. Queen v. Tamma Ghan- 
taya . . I. X,. JEt. 4 Mad. 228 

46. — and s. 204 — Secreting docn - 

ment produced before arbitrator — Intention — 
Remoteness of object. Where the plaintiff in a suit 
referred to arbitration by consent, with a view to 
prevent a witness from referring to an 
endorsement on a bond (which tended to show 
that defendant had paid more than it was alleged 
had been paid by him), snatched up the bond 
which was lying beside the arbitrator, ran away, 
and refused to produce it : — Held, that the offence 
committed was not theft, but secreting a docu- 
ment under s. 204 of the Penal Code. Subra- 

MANIA GHANAPATI V. QUEEN 

I. Xi. B. 3 Mad. 201 

47. s. 380 — Theft in a building 

— Requisites for offence. All that is necessary in 
order to constitute the offence of theft in a build- 
ing is that the property should be under the pro- 
tection of the building : it is not necessary to 
show unlawful entrance into the building. Queen 
v. Jshree Pershad . . 24 W. 3Et. Cr. 4@ 

48. and s. 409 — Constables tak- 

ing property[from house under their charge. 
Theft by constables of property from the house they 
•were employed to gaurd is punishable under s. 380, 
and not s. 409, Penal Code. Queen v Boibnath 
Singh . . .3 W. B. Cr. 29 

49. s. 881— Theft by hired 

boatman — Theft by servant — A hired boatman 
does not come within the definition of a clerk or 
servant under s. 381 of the Penal Code. Theft 
by such a person on board a boat comes under 
s. 380. Queen v. Bawool Manjee 

8 W. B. Cr. 32 

50. — ss. 381, 409— Stealing money 

in accused’s charge — Criminal breach of trust. 
The prisoners were charged with having stolen a sum 
of money shut up in a box and placed in the police 
treasury buildings, over which they, as barkund- 
auzes, were placed on guard. Held, that the 
charge should have been made under s. 381 of* the 
Penal Code (theft by servant in' possession of 
property), and not under s. 409 (criminal breach of 
trust by public servant). Queen v. Juggurnath 
Singh . ' \ .ho '44: ■ >. .,Vh' 


THEFT — contd. 

(Contra) Madhoo Mundle v. Umbsk Parni. 

B. 15 Calc. 392 note 

40 . — s. 379 — Possession — Fish in an 

enclosed tank. Where the accused were found 
fishing without permission in an enclosed tank 
belonging to the Municipality of the town of Sirsi, 
it was held that they could be convicted of theft, 
as the tank from which the fish were taken was 
apparently an enclosed tank, and the fish were 
therefore restrained of their natural liberty, and 
liable to be taken at any time according to the 
pleasure of the owner, and were therefore subjects 
of theft. Bhusun Parui v. Denonath Banerjee, 
20 W. M. Or. 15 and Queen v. Revu Pothadu , 
I . L. R. 5 Mad. 390 , distinguished. Queen- 
Empress v. Adam valad Shaik Farid 

I. Xi. B. 10 Bom. 193 

41. : and ss. 200, 403, 424— Har- 

vesting crops under attachment. A judgment- 
debtor, whose standing crops were attached, harvest- 
ed them while the attachment was in force, and was 
convicted of theft. Held , that the accused was not 
guilty of theft, but of the offence of dishonestly re* 
moving the property under Penal Code, s. 424. Per 
Benson, C.J . — The offence was also criminal mis- 
appropriation within the meaning of Indian Penal 
Code, s. 403. Queen-Empress v. Obayya 

_> o J * I.1X*. B/22~Mad. 151 

m 42. — - — — — f and ss. 403, 425— Brahmini 
bull — Criminal misappropriation — M ischief — Tak- 
ing bull set at large at Sradha festival in accordance 
with Hindu religious usage — Res nullius— Property 
in Brahmini bull. A bull dedicated and set at large 
at the Sradha of a Hindu in accordance with religi- 
ous usage is not 4 4 moveable property ” within the 
meaning of ss. 378 and 403, or 4 4 property ” within 
the meaning of s. 425 of the Penal Code, and 
could not therefore be the subject of theft, cri- 
minal misappropriation, or mischief. The fact 
that such a bull receives some attention from the 
cowherd of the persons who set it at liberty and is 
daily fed by him by direction of his employers, 
and is not used for breeding purposes without their 
permission being asked, is not inconsistent with a 
total surrender by those who set it at liberty of all 
their rights as proprietors. Queen-Empress v. 
Bandhu , I. L. R. 8 All 51, followed. Queen- 
Empress v. JSfalla , 1. L. R. 11 Mad. 45, referred 
to and commented on. Komesh Chunder San- 
nyal v. Hiru Mgnd al I. Xi. B. 17 Calc. 852 

43. Illegal seizure and im- 

pounding of cattle. The illegal seizure and 
impounding of cattle is not theft within the mean- 
ing of the Penal Code, even if effected with the 
malicious intent of subjecting the owners to addi- 
tional expense, inconvenience, and annoyance. 

■ Aradbun Mundul * v My an Khan Taxadgeer 

24 W. B. Cr. 7 

44. — Bemoval of salt natur- 

ally formed— Bomfca?/ Salt Acts (XXVII of 
1837 and XXXI of 1850). Dishonest removal of 
salt naturally formed in a creek which was under 
Hie super vision of an officer belonging to the Customs 
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51. - i . s. 401 — Belonging to a gang 

of persons associated for the purpose of 
habitually committing theft — Evidence of bad 
character — Evidence Act (I of 1872), s. 14 and s. 54 
as amended by Act III of 1891. The character of the 
accused not being a fact in issue in the offence of be- 
longing to a gang of persons associated for the pur- 
pose of habitually committing theft, punishable un- 
der s. 401 of the Indian Penal Code, evidence of bad 
character or reputation of the accused is inadmis- 
sible for the purpose of proving the commission 
of that offence. Where it was proved that cer- 
tain persons were found together at some distance 
from their houses, that they were all intimately 
connected with one another and were in the habit 
of visiting melas together, that one of them was 
arrested in the act of picking a pocket, and that 
when they were arrested many of them gave false 
names and false addresses -.—Held, that they could 
not be convicted under s. 401 of the Penal Code, 
there being no proof that they belonged to a gang of 
persons associated for the purpose of habitually 
committing theft. Mankttra Pasi v. Queen- 
Empress . . . I. Ii. R. 27 Calc. 139 

Dwarka Benia v. Empress . 4 C. W. 1ST. 97 

52. Corpse — Pe?ial Code ( Act 

XLV of I860), s . 378 — Human body not cap 

able of being the subject of theft. Held, that a 
human body, whether living or dead (except, per- 
haps, bodies, or portions thereof, or mummies, 
preserved in museums or scientific institutions), 
cannot be the subject of theft, as defined in s. 378 
of the Indian Penal Code. EmPeror v. Ramadhin 
(1902) . . . I. L. It. 25 All. 129 

53. — — Pish — Penal Code ( Act XLV of 

1860), 379 s. — Removal of a fish from an ordinary 
irrigation tank — Charge of theft — Maintainability 
of charge. Fish in an ordinary irrigation tank 
are not in the possession of any person, so as to be 
capable of being the subject of theft. Nor does 
the removal of such fish constitute any other offence, 
Queen v. Revu Pothadu , I. L. R. 5 Mad. 39 In. 
and Rhagiram Dome v. Abar Dome, I. L. R. 15 
Calc. 388, referred to. Subba Reddi v. Mun- 
shgob Ali Saheb (1900) . I. L, It. 24 Mad. 81 

54. — Theft from a railway van- 

Penal Code— {Act XLV of I860), s. 380-Theft from 
a railway van— Property found in an adjoining van in 
which four railway coolies were travelling — Evidence. 
On suspicion of theft of certain articles from a run- , 
ning goods train, a van on the train'! in which four 
railway coolies were travelling, was searched. 
The property missed was not found, but, hidden 
under a heap of clothing belonging to the four 
coolies, were discovered 10 thans of cloth, which, 
on investigation, were ascertained to have been 
abstracted from the next van. Held, that none 
of the four coolies travelling in the van where the 
10 thans of stolen property were found could be 
convicted of the theft of the cloth, in the absence of 
evidence to connect one or more of them indivi- 
dually with the possession of the cloth. Kxng- 
Empeeoe v . Ali Hus Am (1901) 

I. L. R, 23 All. 303 


THEPT — concld. 

55 . Cutting embankment of 

channel and diverting running water — 
Mischief— Penal Code {Ad XLV of 1860), ss . 
379 , 430. Where the accused cut the embank- 
ment of a pyne and drew the water to their 
own lands and were convicted of theft and 
mischief under ss. 379 and 430 of the Penal 
Code \—Held, that running water not reduced into 
possession could not be the subject of theft. Per 
Geidt, J. (Woodroffe, J., dubitante), that the 
cutting of the embankment constituted an offence 
under s. 430 of the Penal Code. Ferens v. 
O'Brien, 11 Q. B. D. 21, distinguished. Epmeror 
v. Sheik Arif (1908) I. L. R. 35 Calc. 437 


56. 


Entrustment of land with 


standing crops — Cutting and disposing of 
the Crops — Criminal Breach of Trust — Moveable 
or Immoveable Property — Penal Code {Act XLV of 
I860), ss. 379, 405. Where certain land on 
which there was a standing crop of paddy 
was entrusted to the accused to take care of 
i and watch till the paddy was ripe when they were 
j to give notice to the factory people who would 
reap it : — Held, that by cutting the crops them- 
selves and disposing of the same, the accused were 
guilty of theft if not of criminal breach of trust. 
Jugdown Sinha v. Queen-Em/press, I. L. R. 23 Calc . 
372, and Reg. v. Cirdhar Dharmdas, 6 Bom. H. G . 
33, distinguished. Queen-Empress v. Bhagu, Ra- 
tanlaVs Unrep. Cr. C. 928, followed. Durga 
Tewari v. Emperor (1909) 

I. Li. R. 30 Calc. 758 

THEKADAR. 


See Ticcadar. 


1 .- 


Meaning of term. The term 

“thekadar” is properly applicable to hereditary 
cultivators only when they have also a theka or 
lease of a share in, or the whole of, the profits of an 
estate. Baij Nath v. Munglee . 2 3N. W. 411 

2. x Mode of creation of theka- 

dar’s interest — Effect of accepting theka . A 
thekadar is ordinarily a person who holds a 
theka or lease of the whole of a zamindar’s interest 
in a village. There is nothing in the law which 
renders a writing necessary to the creation of such 
an interest. It is not to be inferred from the mere 
circumstance that persons accepted a theka that 
they forewent their existing right. Leela Dhur 
v. Bhugwunt . . ■ . * B fN.W. SB 


THEORY. 


collection of evidence- 
See Evidence 


of prosecution started before 
13 C. W.H.622 


THIRD APPEAL. 

See Agra Tenancy Act (II of 1901) 

I. L.R. 29 AIL 69 

THIRD GLASS MAGISTRATE. 

See Witness. I. L. R. 35 Calc, 1093 : 
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THUMB IMPRESSION S — concld. 

in putting questions to the Jury. Where, there- 
fore, on a charge under s. 82 (c) of the Regis- 
tration Act (III of 1877), the verdict was a plain 
and simple one of not guilty, the Judge was not 
empowered to ask the Jurors whether they found 
that the thumb impression on the bond alleged to 
have been forged was that of the accused. 
Emperor v. Abdul Hamid (1905) 

I. L. R. 32 Calc. 759 

3. — Thumb mark by an accused 

able to write — Signature — General Clauses Act 
{X of 1897), s. 3 , el. 52 — Criminal Procedure Code 
{Act V of 1898), s. 164. A thumb mark affixed to 
a confession by an accused able to write his name 
is not a “ signature 55 within the meaning of s. 3, 
cl. 52, of the General Clauses Act, or s. 164 of the 
Criminal Procedure Code. Sadananda Pal. v. 
Emperor (1905) . . X. Xi. R. 32 Calc. 550 


THREAT. 

See Advocate . I. L. R. 34 Calc. 729 

THUMB IMPRESSIONS. 

See Confession. I. L. R. 32 Calc. 550 

See Evidence — Criminal Cases — Thumb 
Impressions . . 1 C. W. N. 33 

See Police Officer. 1. 1*. R. 30 Calc. 97 

1. _ ■ Rule in Police Code, effect 

of — Assault to deter 'public servant from discharge 
of his duty — Right of private defence — P enal 
Code ( AdXLVI of 1860), ss. 99, 351 and 353. 
—A rule in the Police Code, to the effect that when 
any surveilU is at home, proof of his presence can 
be secured by taking a thumb impression on the 
report, does not impose any obligation on the 
surveilU to give the thumb impression ; and he can- 
not be forced to do so. Before an act can amount 
to an assault, under s. 351 of the Penal Code, it is 
necessary that a gesture or preparation should be 
made by a person which would cause another to 
apprehend that the person was about to use cri- 
minal force to him then and there. A preparation 
taken with words which would cause him to appre- 
hend that criminal force would be used to him, if 
he persisted in a particular course of conduct, does 
not amount to an assault. Where a surveilU on 
Sj domiciliary visit being paid to him by a police 
officer, refused to allow his thumb impression to be 
taken, and, on the officer attempting to take it, 
produced, a lathi, saying he would not allow the 
impression to be taken, and, if anyone asked for 
It, he would break his head : Held, that the act of 
the surveilU did not amount to an assault, and 
that his conviction under s. 353 of the Penal Code 
should be set aside. Held , further, that, if his act 
had in itself amounted to an offence, s. 99 of the 
Penal Code would apply- Birbal Khalifa v. 
Emperor (1902) 

I. L. R. 30 Calc. 97 ; s.e. 6 C. W. N. 342 

2. i Blurred impres- 

sions — Expert opinion, grounds of — Judge— Jury — 
Power of judge to question the Jury — Criminal 
Procedure Code { Act V of 1898), s. 303. Where 
certain thumb impressions were blurred, and many 
of the characteristic marks, therefore, far from 
clear, thus rendering it difficult to trace the fea- 
tures enumerated by an expert as showing the 
identity of the impressions, and the Court could 
only find a distinct similarity in some respects, e.g., 
pattern and central core : — Held, that the Jury 
were not wrong in refusing to accept the opinion 
of the expert. Per Geidt, J. — A Jury may de- 
cline to accept the opinion of an expert without 
the corroboration of their own intelligence as to 
the reasons which guided him to his conclusion 
with respect to the identity of the impressions. Per 
Henderson, J . — It is only when it is necessary 
to ascertain what the verdict really is that s. 303 
of the Criminal Procedure Code justifies the Judge 

I': 7 '-': : , 


See First Charge. 


_____ — __ refusal to produce— 

See Railways Act, 1871, s. 2. 

I. B. R. 1 Bom. 25 

See Railways Act, 1879, ss. 17, 31. 

I. L. R. 1 Calc. 192 

TIDAL RIVER. 

See Fishery . 10 C. W. N. 540 

12 C. W. N. 105 ; 334; 559 

TILED HUTS. 

See Small Cause Court, Presidency 
Towns . I. L. R. 26 Calc. 778 
I. L. R. 31 Calc. 340 

— — — — _ — Calcutta Small 

Cause Court, jurisdiction of — Execution of decree— 
Civil Procedure Code ( Act XIV of 1.882), ss. 278 
to 283 . The Calcutta Small Cause Court has juris- 
diction to try the question of title in tiled-hut 
cases, and in executing a decree of another Court 
transferred to it has the same power as it possesses 
in regard to its own decrees. All questions arising 
in execution of a decree under s. 28 of the Presi- 
dency Small Cause Courts Act can be decided by 
the Sin all Cause Court Court. Heno Nath Batabyal 
v. Nuffer Clmnder N-undy , I . L . R. 26 Calc . 778 
and Heno Nath Batabyal v. Audher Chunder Sett , 
4 C . W. N. 470 , referred to. Gunapputy Roy 
Agarwalla v . Thaeurdye Thakurani (1907) 

L L. R. 34 Calc. 823 

TIMBER. 

— right to— 

See Custom — Evidence of Custom 

9 W. R, 97 

See Trees . I. L. R. 24 Bom. 31 
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TIME. 


application for extension of- 


See Arbitration Act, s. 19. 

I. L. R. 34 Calc. 443 

if essence of contract — 

See Specific Performance. 

11 C. W*. 1ST. 946 | 

TIME BARGAIN. 

See Evidence — Parol Evidence — Vary- j 
ing or Contradicting Written In- j 
strtjments . I. Xi. B. 9 Calc. 791 

TIPNIS PANSABE BIGHT. 

See Jurisdiction. j 

I. L. B. 33 Bom. 373 j 

TIPPEBAH RAJ. 

__ — — — Immoveable property 

in India, succession to — Jurisdiction of Court in 
British India — Foreign sovereign State — Act of 
State — Appointment of Jubraj or immediate successor, 
contrary to alleged kulachar — Suit for declaration— 
Bight of suit — Contingent interest — Specific Belief 
Act (I of 1877), s. 42—. Negative declaration. Per 
Curiam : The Courts in British India have no 
jurisdiction to decide the question as to who is 
entitled to succeed to the Raj of a foreign sover- 
eign State. Where a suit was brought ostensibly 
for a declaration in regard to rights to immoveable 
property within British territory belonging to a 
foreign soveriegn, but with the real object of set- 
ting aside the appointment by such sovereign of 
his son as his immediate successor : — Held, that 
the Court had no jurisdiction to go into the ques- 
tion of the validity of such appointment. A person 
cannot sue for a declaration of his right, unless he 
has an existing right, and a mere contingent right, 
which may never ripen into an actual existing right 
is not sufficient to ground an action for such a de- 
claration. A negative declaration that the defendant 
had no right on the ground amongst others that the 
•defendant was illegitimate was, in the Court’s discre- 
tions, refused, especially as the Raja, who was deepy 
interested in the question, was not made a party the 
suit having been instituted against the son. N eel 
Kristo Deb Burmono v. Beer Chunder Whahoor, 
12 Moo . L A. 523, referred to. Beer Chunder 
Manihhya v. Raj Coomar Nobodeep Chunder Deb 
Burmono, I. L. B. 9 Calc. 535, followed. Per Boss, 
J. — When the question is one of succession to 
immoveable property on the demise of the owner, 
the fact that such owner is a foreign sovereign 
does not deprive the Court of its jurisdiction to 
decide the question ; nor, in deciding such question, 
*s the Court bound merely to register the decree 
of the foreign sovereign however opposed it may 
be to the law of the land. An act of state of the 
foreign sovereign has no operation beyond his 
own territory. Quaere .* Whether the State in the 
exercise of its executive functions can settle a 
question of disputed succession to land forming 
part of its territory and thereby oust^ Municipal 
Courts of their jurisdiction to decide it, without 


TIPPEBAH BAJ — concld . 
encroaching upon its legislative functions or de- 
rogating from its legislative powers. S am abend R a 
Chandra Deb Barman v. Birendra Kishore 
Deb Barman (1908) 1. L* R. 35 Calc. 777 
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tion of Transfer. 
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X. L. B. 14 Calc. 169 
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See Res Judicata — 
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6 C. W. 1ST. 66 
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See Resistance or Obstruction to Exe- 
cution of Decree. 

I. L. B. 14 Bom. 627 

See Small Cause Court, Mofussil — 
Jurisdiction — Title, Question of. 

See Small Cause Court Presidency 
Towns — Jurisdiction — Immoveable- 
Property. 

See Special or Second Appeal — Small 
Cause Courts Suits — Title, Ques- 
tion of. 
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See Declaratory Decree, Suit for — 
Declaration of Title. 
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- — warranty of— 
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Purchasers, Title of— Generally. 
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6 Bom. A. C. 258 
12 W. B. 41 
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See Vendor and Purchaser. 

1. EVIDENCE AND PROOF OE TITLE. 

{a) Ganerally. 

1. ■ Evidence of title— Oral evi- 

dence. Where the Principal Sadder Arneen, rever- 
sing the decision of the Munsif, dismissed a claim 
to the possession of certain land, on the ground 
that “ mere oral evidence unsupported bv any 
documentary evidence was not admissible to 
establish a man’s title to landed property,” the 
High Court on appeal reversed his decision, and 
held that oral evidence, if believed, may be as good 
for proving a man’s title as documentary evidence. 
Durban Fakeer v. Nobinchandra Mazumdar 

1 B. L. B. S. 1ST. 16 : 10 W. B. 217 

2. — ■ Documentary evi- 

v dence in India . The x-resumption in favour of the 

genuineness of documents offered in evidence in 


TITLE — contdn 

I. EVIDENCE AND PROOF OF TITLE — ccmtd* 
(a) Generally — contd. 

India is very weak, but it must not be held that 
the presumption is in favour of forgery, and when 
a long series of documents is produced showing a 
reasonable origin of title nearly a century ago, 
a regular deduction of that title and a possession 
consistent with it confirmed by the fact of such 
possession existing at the time of the commence- 
ment of the respondent’s title by purchase in 1883, 
the evidence of extrinsic improbability should be 
very strong indeed to counterbalance the weight 
of such testimonv. "Wise v. Bhoobun Moyee 
Debia . 3 W/B. P. C. 5 : 10 Moo. I. A. 165 

3. Pottah granted hj 

Collector. A pottah of land in Calcutta granted by 
the Collector is not a muniment of title, but only 
evidence of a holding according to a local and 
fiscal regulation. Freeman v. Fairlie 

1 Moo. I. A. 305 

4. — Forged documents. 

If a party put in evidence in support of his title 
documents proved to be forged, but the other 
evidence adduced by him is not impeached, the 
Court, in rejecting the forged documents, will take 
the unimpeached evidence into consideration, 
and, if satisfied, adjudicate thereon. Sevvaji 
Vijaya Raghunadha Valoji Krishnan Gopalar 
v. Chinna Nay ana Chetti 15 Moo. I. A. 151 

5. Suit for ‘posses- 

sion. In a suit to recover possession of land which 
both the plaintiff and defendant claimed to have 
reclaimed from jungle and to have possessed many 
years, and for which each claimed to have obtained 
a pottah from Government, the mere fact that the 
land was included in plaintiff’s pottah was held to 
be insufficient, without going into the facts to 
ascertain possession, to entitle him to a decree. 
Golam Reza Chowdhry v. Chandoo Meah 
Lushkur . . . . .15 W. B. 45 

6. Possession — Pre- 

sumption. The ordinary presumption that posses- 
sion goes with the title would he of no avail in the 
presence of clear evidence to the contrary ; but 
where there is strong evidence of possession on one 
side opposed by evidence apparently strong also 
on the other side, the Privy Council held that in 
estimating the weight due to the evidence on both 
sides, the presumption might, under the circums- 
tances of the case, be regarded, and that with the 
aid of it there is stronger probability that the case 
of the side that had possession was true than that 
of the party out of possession. Runjeet Ram 
Panday v. Goberdhun Ram Panday 

20 W. B. P. C. 2& 

7. — Possession-— Limi- 

tation Act (XV of 1877), Arts. 143, 144 — Con- 
flicting evidence of possession— Presumption of 
title. Where two adverse parties are each trying 
to make out a possession of twelve years, and the 
evidence is conflicting and not conclusive on either 
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I. EVIDENCE AND PROOF OF TITLE — contd. 

(a) Generally — contd . 

ant the burden of proving bis title, and, on bis 
failing to do so, decreed tbe case : Held* that this 
was a fair inference of title and of a right to be 
replaced in possession without going further into 
the title, that is, to the mode of its acquisition. 
Trilochttn Ghose v. Kailas Nath Sidhantg 
Bhowmxk Bhuttacharji 

S B. L. B. A. C. 208 : 12 W. B. 175 

14. Proof of title — 

Suit for possession. In a suit to recover possession 
on the allegation that plaintiff had been illegally 
ousted, though holding under a lease from defend- 
ant, the latter urged that, though plain tiff had 
been allowed to hold the tenure as a tehsildar or 
collector of rents, he had never been the ijaradar 
or farmer in possession. The judge found that 
the estate was really let out in ijara to the plaintiff 
by the defendant, who had recovered rents and 
granted him receipts on account of the ijara 
mehal : — Held, that this was a complete finding in 
favour of the plaintiff’s title, and that it was 
not necessary for him to sue for the pottah which 
had been wrongfully denied him by defendant. 
JOHEEROODDEEN MaHOMEB V . DaBEE PeRSHAB 
Singh . . . . . . 13 W. B; 21 

15. Proof o/ title — 

Evidence of possession. In a suit to establish title, 
evidence of plaintiff’s possession prior to the sum- 
mary award under s. 15, Act XIV of 1859, under 
which he was dispossessed, may be good evidence 
of his title, and must be considered. Btjllttbee 
Kant Bhttttacharjee v. Doorjo Dhun Sikbar 

7 W. B. 89 

16. Possession — Evi- 

dence Act, s . 110 — Specific Relief Act , 1877 , s. 9. 
In a suit for possession, where the plaintiff proved 
that he had been in possession of the lands in dis- 
pute, and that he had been ousted by the defend- 
ants who were unable to give any proof of their 
right so to oust him, or of a superior title : — Held , 
(Prinsep, J., dissentient), that the prior possession 
of the plaintiff was primd facie evidence of title, 
and that he was entitled to a decree. Per Prinsep, 

J. — Proof of prior possession and of illegal dispos- 

session are in themselves no evidence of title, except 
in a possessory suit under the Specific Belief Act 
(I of 1877). S. 110 of the Evidence Act applies 
only to actual and present possession, and does no 
declare generally that possession shall always ‘ be 
primd facie evidence of title. Kawa Manji v. 
Khowaz Nussio. ■ . . . , 5 O. I*. B, 278 

17. — — — ■ Possession — 

Lands attached by Government as being disputed 
lands. Disputes respecting the boundaries of the 
zamindaris of Yettiapooram and Bamnad in the 
district of Madura having led to acts of violence 
by the raiyats, the Government, in the year 1836, 
to preserve the public peace, attached the disputed 
lands and took possession for the benefit of the 
party to whom the lands should be judicially 


TITLE — contd. 

1. EVIDENCE AND PBOOF OF TITLE — contd. 
(a) Generally — contd. 

side: — Held, that the presumption that possession 
goes with the title must prevail. Dhaem Singh 
v. Her Pershad Singh . X L. B. 12 Calc. 38 

8. It is only when 

the evidence of possession is strong on both sides 
and apparently equally balanced that the presump- 
tion that possession goes with title should prevail. 

, The principle does not apply when the evidence of 
possession is equally unworthy of reliance on both 
aides. Charm Singh v, Hur per shad Singh, 1. L. R. 
12 Calc. 38, explained. Thakur Singh v. Bhoge- 
raj Singh . * .1. L. B. 27 Gale. 25 

9. 1 ' t • 1 _ Possession, pre- 

sumption of — Waste lands. In disputes as to the 
right to the possession of jungle lands, it is only 
in cases where neither party has exercised any 
acts of ownership over the lands in question that 
the Court may resort to evidence of title, and pre- 
sume that the party proved to have the title has 
also possession. Bam Ban-Biitt v. Kush Bhattu 
1 5 0. L, B. 481 

10. . . Suit for posses - 

sion — Possession of title-deeds and receipts for 
rent. In a case involving the alternative question 
of fact whether certain land belonged to R or C, 
neither the one nor the other of the opposite party 
venturing to state who is opponent was, and the 
testimoney of the witnesses on this point being do- 
ubtful : — Held, that R, who was in possession of 
the title-deeds and of the receipts of rent, ought 
to succeed, unless there was something on the 
record to countervail such strong evidence. Koda 
Btjksh Khan v. Choa . . . 19 W. B. 182 

11 , — — - — — — Suit for declara- 

tion of title-— Onus probandi — Production of title- 
deeds. The plaintiff sued for declation of her title 
to property of which the defendant was in posses- 
sion, but of which she produced the title-deeds in 
favour of herself. Held, that the onus was on the 
defendant to disprove the plaintiff’s title, and the 
defendant was not allowed to raise certain fresh 
issues ; but the plaintiff was, under the circums- 
tances of the case, entitled to rely on the title given 
her by the production of the title-deeds in her 
favour. Swarnamayi Kaur v. Srinibasii Koyal 

e B. L. B. 144 

: 12. — — - — - Possession — XJn- 

I interrupted and undisputed possession. Uninter- 

S rupted and undisputed possession for a long time 

‘Constitutes sufficient primd fade evidence of title ; 
hut if this possession is admitted to be under an 
adoption, it will avail nothing if the adoption fails. 
Haimunchull Singh v. Cunsheam Singh 

5 W. B. P. C. 69 
13. — Suit for posses- 

sion. Where, in a suit to recover possession of 
■ land, the plaintiff succeeded in proving that he 
!■ had been in possession up to a recent date, and that 

he had been forcibly disposed by the defendant, 

■; 1 the lower Appellate Court threw upon the defend- 

!i - : ?;ar : ■: : . 
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I. EVIDENCE AND PROOF OF TITLE— contd. 

(a) Generally — contd-, 

awarded. At and before tbe time of tbe Govern- 
ment taking such possession, the zamindar of 
Yettiapooram was in possession of certain lands 
adjacent to, and taken as a party of, the lands in 
dispute. The lands remained under attachment 
by Government for a period of nearly twenty years, 
no steps having been taken regarding them till the 
year 1855, when the zamindar of Yettiapooram 
brought a suit against the Collector of Madura 
and the zamindar of Ramnand to recover possession 
of the land so formerly occupied by him, and for 
the mesne profits thereof while in the possession 
of the Government. Although no clear title in 
this suit was proved by either zaminder, it was 
held by the Courts in India, and affirmed on appeal 
by the Judicial Committee, that the fact of posses- 
sion of the lands by the zamindar of Yettiapooram 
before and at the time of the attachment by Gov- 
ernment was, under the circumstances, evidence 
of title, and the Government was ordered to restore 
the lands to him. Zemindar of Ramnad v. 
Zemindar of Yettiapooram 

10 Moo. I. A. 47 

18. Proof of posses- 

sion — Suit for possession . In a suit to recover 
possession of two plots as parcels of the plaintiffs 
ancestral jammai lands, the Court of first instance 
found that one plot was parcel, but was not satis- 
fied that the other was so also. The lower Appel- 
late Court agreed with the first finding, but further 
found that there was sufficient evidence of posses- 
sion to show that both plots were parcels of the 
jammai : — Held, reversing the decision of Field, 

J. , that on second appeal the High Court was not 

entitled to question the sufficiency of that evidence ; 
and, further, that one plot having been found to 
be parcel of the jammai, it was sufficient to give 
evidence of possession and ownership to prove 
that the other plot was also parcel. Dadabhai 
Narsidas v. Sub-Collector of Broach, 7 Bom., A. G. 
82, distinguished. Baroda Kanto Beepari v. 
Jodhisteer Nath 10 C. L. B. 99 

19. _ — Registration after 

proclamation — Evidence of assertion of title. The 
act of registration after a proclamation under 
s. 20, Regulation XXXVII of 1703, amounts to a 
public, open, and notorious assertion of title on the 
one side, and the omission to register, unexplained 
by proof of the ill-health of the claimant, or absence 
in a distant country, or ignornace, affords an 
equally strong presumption of the non-existence of 
any title on the other. Ustjdoollah v. Imam an 

5 W. B. P. C. 26 : 1 Moo. I. A. 19 

20. — Proof of title — 

Registration in Collector's books . Registration in 
the Collector’s books is not of itself a proof of title. 
Gorind Nath Sein v . Gobind Ohtjnder Sein 

10 W. B. 893 

Ameeroonissa Bibee v. W oomaroodde’en Maho- 
med Chowdhry. * . . 14 W. B. 49 


TITLE — contd . 

I. EVIDENCE AND PROOF OF TITLE— co?*kL 
(a) Generally — contd. 

21. — Entry in Collec- 

tor's books — Proof of title . The Collector’s book is 
kept for purposes of revenue, not for purposes of 
title, and the fact of a person’s name being entered 
in the Collector’s book as occupant of land does 
not necessarily of itself establish that person’s 
title, or defeat the title of any other person. 
Fatma kom Nubi Saheb v. Darya Saheb 

10 Bom. 187 

Collector of Poona v. Bhavanrav Balkrishna 

10 Bom. 192 

Sang aba Malapa v. Rhimangowda Mariapa 

10 Bom. 194 

22. ■ — Entry of name in 

Collector's book . The fact of a person’s name being 
entered in Collector’s book as occupant of land 
does not necessarily of itself establish that person’s 
title or defeat the title of any other person. The 
Collector’s book is kept for purposes of revenue, 
not for purposes of title. Fatma v. Darya Saheb , 
10 Bom. 187 , followed. Bhagoji v. Bapuji 

I. L. R. 13 Bom. 75 

23. — — ' Co- proprietors — 

Registration of shares in land . Registration of 
land under Bengal Act VII of 1876 is not only no 
conclusive proof, but no evidence at all, upon the 
question of title of a proprietor so registered. Such 
registration does not relieve a plaintiff from the 
onus of proving his title to land claimed by him. 
Ram Rhus an Mahto v. Jebli Mahto 

I. L. B. 8 Calc. 853 

See also Saraswati Dasi v. Dhanpdt Singh 

I. L. B. 9 Calc. 431 : 12 C. L. B. 12 

24. Resumption 
chittas. Government resumption chittas, in the 
absence of the resumption-proceedings, are not 
conclusive evidence of title as against third persons. 
Ram Chunder Rao v. Bunsee Dhur Naik, I. L. P.,9 
Calc. 741, followed. Dwarka Nath Misser v. 
Tarita Moyi Dabia . I. L. B. 14 Calc. 120 

25. Dispute as t° 

ownership of property — Trespasser — Onus of prod 
A person sued as a trespasser cannot, without proo^ 
of his own right, oust an apparent owner by point*’ 
ing out some defect in the title of the latter. 
Tuljaram v . Bamanji Khar&edji. 

I. L. B. 19 Bom. 828 

■; Possession — - 

Alleged title by adverse possession for more than 
the period of limitation. Land bordered by the 
estate of each of the parties contesting its owner- 
ship was registered in the Collectorate as a separate 
mouzah, as it also was represented to be in revenue 
survey map of 1856. In a subsequent survey map 
of 1865 it appeared as being within the limits of 
the defendants’ adjoining talukh. Neither from 
these maps nor any other documents was there 
evidence of title in either party, so that possession 
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I. EVIDENCE AND PROOF OF TITLE — conid. j 1. EVIDENCE AND PROOF OF TITLE — conid* 


\a) Generally — conid . 

was all that could be resorted to as tbe ultimate 
test of right. The plaintiff relied on limitation. 
She asserted more than twelve years’ adverse pos- 
session by having settled tenants on the disputed 
ground. To entitle her, it was necessary for her, 
the burden of proof being upon her, to prove that 
she had held a possession adequate in continuity, 
in publicity, and in extent of area. Upon all these 
points her case was deficient, and therefore her 
claim failed. It was also in evidence, which was the 
more substantial, that the defendant had occupied 
during that period a part of the land by tenants ; 
and this, as proof of possession on his part, applied 
not only to the plots actually tenanted under 
him, but was contradictory to the whole theory of 
the plaintiffs’ claim. Rajdhamoni Debi v. Collec- 
tor of Khulna . . I. L. R. 27 Calc. 043 

Xj. R. 27 I. A. 186 
4 C. W. N. 597 

27. - — - — - Ownership , evi- 

dence of — Evidence of titles contested between rival 
purchasers — Benami transaction — Declaratory de- 
cree, suit for. Under the Land Registration Act 
(Bengal Act VII of 1876), registration of owner- 
ship was refused on the application of two rival 
purchasers of the same property, and a reference 
concering them was made to the High Court under 
s. 55. The one purchaser then sued the other 
claiming a decree declaratory of this title, under 
conveyances made to him in 1890 by a Mahomedan 
widow, since deceased, and by assignees and lessees 
from her of parts of her interest in the property. 
He alleged that a hiba-bilewaz, executed by her 
in 1858 to her son-in-law for no substantial consi- 
deration, was nothing more than a benami 
transfer, after which she had remained the owner 
with her former title. On that hiba, however, 
the defence was founded, the defendant averring 
that it was a real conveyance by the widow, and 
that through the son-in-law, from whose sons the 
defendant had purchased the property, the latter 
had obtained a good title. No actual possession 
was established by either of the parties. The pro- 
perty had been let in parcels to different tenants. 
Among other things disputed, it was the subject 
of conflicting evidence whether leases had been 
made in the past by the then real owner, or 
upon assumption of title by the adverse party. 
The Courts below differed in their conclusion as to 
which of the parties was entitled to a decree. The 
Judicial Committee maintained the decision of the 
Original Court in favour of the plaintiff. Nirmal 
•Chttnder Banerjee v. Mahomer Sidmk 

I. Xi. R. 26 Cale. 11 
I*. R. 25 X. A, 225 

28. Survey map — 

Suit for possession — Ejectment — Evidence of pos- 
session and title . In a suit for possession of certain 
land as appertaining to a certain estate and for 
ejectment of the defendant, brought by a purchaser 


(6) Generally — contd. 

at a revenue-sale, the only evidence adduced by 
the plaintiff was two survey maps of the years 
1846-47 and 1865-66. The lower Court gave the 
plaintiff a decree for only a portion of the land 
claimed, such portion being included in both of 
the maps. The remainder of the land claimed was 
not included in the map of 1846-47. Held , that a 
survey map is evidence of possession at a particular 
time, viz., the time at which the survey was made, 
and may be evidence of title, but as to whether 
it is sufficient evidence or not, is a question to be 
decided in each particular case. Held , further, that, 
as the two maps showed that the portion of the 
land decreed to the plaintiff was in his predecessor’s 
possession at the date of both surveys — that is to 
say, at two periods with an interval of nearly 
twenty years between them — they might be suffi- 
cient evidence of title, and the decree of the lower 
Court was correct. Mohesh Chundra Sen v. Juggut 
Chundra Sen , I. L. R. 5 Gale, 212, discussed. 
Syam Lal Sahu v. Luchman Chowdhry 

I. X,. R. 15 Calc. 353 

29. - — — — — — Transfer of pro- 

perty — Surrender of dar-moJcurari lease — Formal 
deed unnecessary. Where a mokuraridar granted 
a dar-mokurari lease of part of his holding which 
was afterwards surrendered for good consideration, 
ikrarnamas to this effect were executed, but, 
not being registered, were not receiveable in evi- 
dence '.—Held, that to prove a formal deed of re- 
conveyance was not necessary, the receipt of the 
money and the relinquishment of possession suffi- 
ciently showing what had become of the dar-mo- 
kurari interest. Imambandi Begum v. Kamales- 
wari Pershad. . . I. L. R. 14 Calc. 109 

L. R. 13 1. A. 160 

30. — Hypothecation — 

Decree for enforcement of lien-— Objection to attach- 
ment and sale raised, by person not a party to decree % 
— Release of property from attachment — Suit by 
decree-holder for declaration of right based on 
decree— Defence based on sale-deed found to be 
fraudulent — Fla inti ff entitled to succeed on basis 
of his decree without further proof of title. An 
objection to the attachment and sale of a house 
which was advertised for sale in execution of a 
decree for enforcement of lien was allowed, upon 
the ground that the objector had purchased the 
house from the mortgagor, and his purchase was 
not subject to the decree, to which he was not a 
party. The decree-holder then brought a suit 
against the objector, claiming a declaration of his 
right to recover the amount due under his decree 
by enforcement of lien against the house, and that 
the order releasing the property from attachment 
should be set aside. The Courts below, holding 
that the deed of the sale setup by the defendant 
was fraudulent and collusive, decreed the claim. 
Held, that although the defendant was not a party 
to the decree obtained against the mortgagor, yet, 
as the basis of his title to claim 1 he property had 
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TITLE — contd, 

1. EVIDENCE AND PROOF OF TITLE — contd. 
(a) Generally — contd. 

been found to be a mere nullity, the plaintiff was 
entitled to succeed on the basis of the decree, which 
stood unimpeached, without being put to proof 
of the mortgage-deed as against the defendant. 
Kadir Bakhsh v Salig Ram I. L. R. 9 All. 474 


(a) Generally — concld. 

traced their descent, Bahadur Singh v. Mohar 
Singh (1901) . . . I. L. R. 24 All. 04 : 

L. R. 29 I. A. 1 
s.c. 6 C. W. N. 169 

(b) Long Possession. 

34. ; ; - Title by long 

possession-— Adverse possession— Limitation. 

Twelve years’ continuous possession of land by a 
wrong-doer not only bars the remedy and extin- 
guishes the title of the rightful owner, but confers 
a good title upon the wrong-doer. JSemUe : Such 
title may be transferred to a third person whilst it 
is in course of acquisition, and before it has been 
perfected by possession. Gossain Das Chunder 
v. Issue Chunder Nath I. L. R. S Gale. 224 

See Goluck Chunder Masanta v. Nundo 
Coomee Roy 

I. L. R. 4 Calc. 699 : 3 C. L. R. 450 

35. Title by long pos- 
session — Adverse possession - — Limitation — Grant 

made by wife during absence of husband . A wife 
during the prolonged absence of her husband, who 
was erroneously supposed to be dead, acting in ex- 
cess of the limited powers of a wife in possession of 
her absent husband’s property, made a mirasi grant 
of a portion of her husband’s estate. The grantee 
entered into and remained in possession for upwards 
of twelve years. Held, that the position of the 
grantee was not that of a lessee, and that his 
possession (although in its inception an act of tres- 
pass against the husband), having continued for up- 
wards of twelve years, had perfected his title to the 
lands. One who holds possession on behalf of an- 
other does not, by mere denial of that other’s title, 
make his possession adverse, so as to give himself 
the benefit of the statute of limitation. Bejoy 
Chunder Banerjee v. Ivally Prosonno Mookkr- 
jee . . . . I. L. R. 4 Calc. 327 

36. — — — • Declaration of 

title— Adverse possession — Variation between plead- 
ing and proof. A declaration of title may be made 
upon proof of twelve years’ adverse possession. 
Such declaration cannot, however, be given on a 
title not distinctly stated in the plaint or in the 
issues. Shiro Kumrai Debi v. Govind Shaw 
Tanti . * . . LLR.2 Calc. 418 

37. * — : Suit for declara- 

tion of title— Failure to prove stated title— Title 
by long possession . In a suit for a declaration of 
title to a share of landed estate, although the 
plaintiffs fail to satisfy the Court that their title 
to the land has been acquired in the way they 
state, yet if it is admitted that they have been 
in possession for more than twelve years, the effect 
of such possession is to extinguish other titles, if 
these existed, and the plaintiffs ought to have the 
declaration sought. Ram Locuhn Chttckerbutty 
v. Ram Soonder Chuckerrutty 20 W. R. 14 

Juggut Chunder v. Ranee Madhub 
Banerjee - • • 23 W. R. 205 


31. Commission of 

partition. Under a commission of partition issued 
by the Supreme Court, land in Calcutta w T as ap- 
portioned among the members of a family, and the 
allotments were confirmed by final decree in 1825. 
In this suit, brought in 1884, the plaintiff claimed 
through one of the family, a parcel of land, by 
reference to one of the allotments so made. The 
defence, which was made by setting up a title, 
through the widow of him who received the allot- 
ment, was not proved ; but the correctness of the 
area allotted was also in dispute, and the Appellate 
Court excluded part from the decree, made by the 
first Court for the whole. It appeared&to the 
Judicial Committee that there was no ground for 
assuming that the members of the family, who were 
parties to the partition suit, were under any mistake 
as to the family property, or that there was any 
•error, or want of due care, on the part of the com- 
missioners of partition, whose proceedings had been 
regular ; nor had there been any adverse claim to 
any part of the allotted land. The first Court’s 
decree was. restored. Saroda Prostjnno Pal v. 
Sham Lal Pal . . I. L. R. 19 Calc. 618 

L. R. 19 I. A. 75 

32. — : Mirasi title — 

Payment of rent — Presumption. Continuous pay- 
ment of rent for about a hundred years held to 
•give rise to a presumption that the tenant held 
under a mirasi title. Brajanath Ivundu Chow- 

dhry v. Lakhi Narayan Addi 7 B. L. R. 211 

33. Title confirmed 

by decree . Where a proprietary title is affirmed by 
a decree, the property is not subsequently held 
under the decree alone, hut under the original title. 
Ambit Kooer v. Roop Kooer 

2 3ST. W. 459 : Agra, E. B. Ed. 1874, 240 

33a. — Evidence Act, 1874, s. 32 

{5}(6) — Title as reversionary heirs— Proof of pedigree 
— -Admission of relationship — Actual reversioners 
not bound by ads of contingent reversioners . Held, 
that the appellant had, in the absence of counter- 
evidence, sufficiently proved their title, as rever- 
sionary heirs to the estate of the deceased, by oral 
evidence of reputed common descent, admissible 
under Act I of 1872, s. 32, sub-s» (-5), and by docu- 
mentary evidence, that his widow had recoginsed 
fifty years before suit, under conditions, that her 
husband’s heirs were entitled to succeed her, and 
that she was not prepared to contest the claim of 
the appellant’s predecessor to be such heirs. Those 
conditions were not binding on the appellants, who 
claimed in their own right, and were not bound by 
contracts made with those through whom they 
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1. EVIDENCE AND PROOF OE TITLE — contd. 
(b) Long Possession — contd . 

38. ■ Proof of title — 

Possession for period of limitation. Plaintiff, 
stating that he was obstructed in the cultivation of 
certain land which belonged to him, asked that the 
obstruction be removed and damages granted. The 
damages were disallowed, but the Civil Judge made 
a declaration of title in the plaintiff’s favour, basing 
that entitlement on the statute of limitation. Held, 
that, where a man seeks a declaration of a title other 
than the possession which he has, mere possession 
for the period of the statute will not justify the 
declaration, which, allowing it to be made, ought 
to be based upon a finding of the title alleged by 
plaintiff, and not upon the existence of a possession 
for the period required by the statute to bar the 
action of another. Accordingly, the lower Appellate 
Court was required to return a finding on the issue 
44 whether the title asserted by plaintiff is proved.” 
Tirumalasami Reddi v. Rama Sami Reddi 

0 Mad. 420 


1. EVIDENCE AND PROOF OE TITLE— contd* 

(5) Long Possession — contd . 

tion for nearly one hundred years at, presumably, a 
fixed rent, the nature of the tenure not being men- 
tioned in such receipt. Held, that the presump* 
tion was, in the absence of any evidence to the 
contrary, that the claimant had a permanent and 
transferable interest in the tenure and not merely 
an interest in the nature of a tenancy at will ; 
and that this presumption was strengthened by 
the fact that his superior landlord, the lakhirajdar 
had made no attempt to eject him or his prede- 
cessors in title during this long period. Dunne 
v. Nobo Krishna MookIerjee 

I. L. R. 17 Gale. 144 

41. : Suit to oust 

shebait from office — P enure of office for a period 
greater than that provided by law of limitation* 
The plaintiff, as shebait of a certain Hindu endow- 
ment, instituted a suit to set aside certain leases 
and alienations created by one who had formerly 
been shebait, but who, it was alleged, had relin- 
quished and abandoned the office on the ground 
that such leases and alienation were voi ( d and not 
binding on the endowment, and he sought to obtain 
khas possession of the lands occupied by the defend- 
ants under such leases and alienations. Although 
it was admitted that the plaintiff had held posses- 
sion as shebait, and managed the property con- 
nected with the endowment for more than ten 
years, on the nomination of the Hindu residents 
of the locality, the defendants put the plaintiff 
to proof of his title as shebait. The lower Courts 
found that the plaintiff had failed to prove his- 
title, and, holding that on this ground he had no 
locus standi , dismissed the suit. Held, that, as a 
suit to oust the plaintiff from his office would 
have been barred by limitation, by reason of his 
having held the office for a period exceeding that 
provided by the law of limitation, he had acquired 
a complete title for the purposes of any litigation 
connected with the affairs of the endowment, and 
that the suit had been wrongly dismissed on the 
ground that the plaintiff had failed to prove his. 
title. Jagan Nath Das v. Birbhadra Das 

I. L. R. 19 Calc. 776 

42. — — Presumption of 

title — Onus of proof — Madras Forest Act (Mad. 
Act V of 1882), s. 6. Certain land was notified 
under the Madras Forest Act, 1882, to be consti- 
tuted a reserved forest. A person, alleging that 
the jenm title had been in his family for six or 
seven centuries, claimed to be the owner of the land. 
His claim was contested by Government on the 
allegation that the land had belonged to another 
family and had been escheated. The claimant 
admitted that he had not been in possession for .six 
years before the date of the notification. Govern- 
ment having objected to his interfering with the* 
land. It was found that his family had been in- 
possession for the previous sixty years at least, and 
that the alleged escheat was not proved. Held ^ 


80. Presumption aris- 

ing from possession — Issue as to identity of land 
re-formed on a site formerly submerged. In a suit 
for the possession of a chur formerly carried away 
and afterwards re-formed upon its former site, the 
issue was whether the land belonged to the plaint- 
iffs or to the defendants. This issue was found 
in favour of the plaintiffs by the first Court ; and 
the Appellate Court, finding that the plaintiffs had 
been in possession for more than twelve years, 
concluded that, at all events, they had a title by 
adverse possession. .On an appeal, the High Court 
considered that the latter decision was not upon 
the issue raised, the plaintiffs’ claim being founded 
on an original title to the site of the chur, a title 
denied by the defendants, and remanded the suit 
for judgment on this issue, whereupon the Appellate 
Court maintained the judgment of the first Court 
in favour of the plaintiffs, finding on the evidence 
that the land belonged to the plaintiffs. Upon a 
second appeal the High Court reversed the decree 
of the Appellate Court, and dismissed the suit, on 
the ground that there was an entire absence of 
evidence as to which party was entitled at the 
date to which the dispute related. Held , that this 
was erroneous. On a question of parcel or no 
parcel, when possession has been established for a 
period, there is not an entire absence of evidence 
of anterior ownership, because presumitur retro. 
An an gam an j ari Chowdhrani v. Tripura Sun- 
dari Chowdhrani . I. Xj. R. 14 Gale. 740 

L, R. 14 I. A. 101 

40. — Mojkurari maura - 

rasi title, evidence of — Presumption' of permanent 
tenure. A person claimed to hold a mokurari 
maurasi title to certain land which was acquired 
under the Land Acquisition Act, but could pro- 
duce no pottah of evidence of title, other than 
certain rent receipts, which showed that he or 
his predecessors in title had held the land in ques- 
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TITLE \—contd. 

1. EVIDENCE AND PROOF OF TITLE — condd. 

(b) Long Possession. — concld . 
that the claim should be allowed. Observations 
on the burden of proof and on the presumption 
of title arising out of possession. Secretary 
of State for India v. Bavotti Haji 

I. L. B. 15 Had. 315 

43. : Proof of title— Suit for decla- 

ration of title — Adverse possession — Case made in 
plaint. Where a specific title has been alleged, 
but not proved, and the plaintiff endeavours to 
succeed in the first Court or second Court of appeal 
upon a title by twelve years’ adverse possession, 
he must be prepared to show that this other title 
by twelve years’ adverse possession was raised on 
the Court of first instance with sufficient clearness 
to enable his adversary to understand that he 
claimed to succeed as well by twelve years’ adverse 
possession as by the specific title alleged. Krishna 
Chijrn Baisack v. Protab Chtjnder Surma 

I. L. B. 7 Calc. 500 

44. — — Adverse posses- 

sion — Unregistered deed of sale. On the 18th 
January 1876 plaintiff became purchaser at a 
Court’s sale of the right, title, and interest of G 
and N in a shop, and, having been obstructed by 
defendant in obtaining possession of it, sued to 
recover it from him. The plaint was filed on the 
27th January 1877. Defendant answered that he 
purchased it from G under a deed of sale dated 
5th January 1865, and that he had been in pos- 
session since that day. The deed of sale was not 
admitted in evidence for want of registration, but 
it was found that defendant had been in possession 
as owner since 5th January 1865. Held, that, al- j 
though the defendant could not prove a title by 
purchase, it was open to him to establish his title 
without the aid of the deed of sale ; that his posses- 
sion of the premises for more than twelve years 
prior to the institution of the suit was adverse 
both to G and N, and that the claim of the plaint- 
iff, who was assignee of their interest, was con- 
sequently barred. Balaram Nemchand v. Appa, 

9 Bom. 121 , explained. Somu Gurrulcal v. Bangam - 
mal, 7 Mad. IB, referred to and followed. 
Sambhubhai Karsandass 5. Shivlaldass Sai>a- 
shivdass . . . I. Hi. B. 4 Bona, 89 

45. — — Long possession 

— Liability to assessment of revenue. A title to 
hold land free from assessment to revenue cannot 
be acquired by any length of possession revenue- 
free. Secretary of State for India v. Ram 
Ugrah Singh . * • I. X». B. 7 All. 140 

2. MISCELLANEOUS CASES. 

1, Bight to raise question of 

title — Boundary dispute— -Suit for possession. In 
a boundary dispute the title of the plaintiff is not, 
except under very peculiar circumstances, open to 
attack ; but when the plaintiff sues for possession 
oi property in the defendant’s hands, not as form- 


TITLE—coTi/d. 

2. MISCELLANEOUS CASES — contd. 

ing part of another estate, hut claiming a right 
thereto under a superior title, then the defendant 
has a right to call «$he plaintiff’s title in question.. 
Ramchunder Banerjee v. Muddunmohun 
Tewaree . . . . W. B. 1884, 355 

2. • — — — Suit for posses- 

sion of la.nd held under superior holders . The 
plaintiff sued to recover possession of certain lands 
said to have been included in a talukh pottah given 
him by the zamindars, alleging that the defendants 
were obstructing his possession. For the defence 
it was averred that these lands fell within a 9 
annas share which belonged to one D, and that by 
process of sale they became the right of other 
parties under whom defendants held as lessees. 
Held, that, notwithstanding the parties to this suit 
held under a superior landholder, plaintiff was- 
entitled to have his title put in issue and determined. 
Nagur Chand v* Doorga Doss Chowdhry 

11 W. B. ip 

See Dinomonee Banerjee v, Gyrutoollak 
Khan 2 W. B. 138 

3. - — Onus probandi — Proof of 

title — Suit for confirmation of title and declara- 
tory decree. When a plaintiff sues for confirmation 
of possession and seeks a declaratory decree, he 
must make out his title affirmatively. If the 
Indian Courts agree in holding that he has not 
done so, even though the High Court may not 
have attended to the depositions of material wit- 
nesses, the Judicial Committee will not disturb 
the decision of the High Court. Torab Ali v. 
Mahommed Tukkee . - 18 *W\ B. P. C. 1 

4. — — Claim under par- 

ticular title— Presumption. Where a plaintiff 
claims not under any general right of inheritance, 
but expressly under a deed, he must prove that 
deed; no legal presumption as to the contents of 
the deed can arise from a consideration of what 
the party, through whom he claims, would have 
been entitled to "by the law of inheritance, had 
there been such a deed. Mooad Mullick v. Bedat 
Muxlick 9 W. B. 385 

5 . Possession — 

Proof of the title and possession— Suit for injunction 

Hindu law. K C, a Hindu, died in March 1864, 

possessed among certain other property, of a house, 
and leaving three sons, B, B, and T. He also left 
a will, of which he appointed K executor, and 
declared that the whole of my estate, both real 
and personal, and the existing shop, you, B, are 
the proprietor of the whole.” B was directed to. 
furnish the expenses of the household and carry 
on the shop, and pay for religious observances, 
etc. The testator then left legacies to his daughters, 
and others, tyut made no mention of his sons B 
and T. B applied for probate of the will, and a 
caveat was entered by B, hut the opposition was 
withdrawn on a compromise, and the will was 
proved; the compromise, however, was never 
carried out. In August 1866 B died, leaving a 
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% MISCELLANEOUS CASES —conti. 
son M, and his two brothers, B and T, surviving 
him, and having made a will appointing T executor, 
and giving him the power of dealing with all the 
s ° - -• - ’ ' was opposed 

was granted . 

_ 1 a two- 

luthe house to the defendant, and, on 
payment of the mortgage -debt, the 

' - • ’ - - fcr 1 or sale 

ICC3. On 17th ^ August 1867 T 
whole house to the plaintiffs to 
borrowed to carry out 
’ ‘ " J a decree for 
15tb July 1869, and subsequently 
■ i In a suit brought by the 
alleging that the defendant’s 
lovaw u ; x _„- a cloud on their title, 
would be injured by the sale, the 
- h the defendant might he re- 
straiaed^by^Tnjunction from proceeding to sale, 

’ - - ' ; o-e be brought into Court and can- 

^ ;l„: 7 Id entitle them to relief, they 
their title as well as their possession, 
, the suit must be dismissed. 
Moheitora Nath Roy 

10 B. Ii. R. 271 note 

S Raise deed set up in sup- 

port of rightful claim. A party is not precluded 
from succeeding upon a title established by a 
genuine deed, because he sets up a false deed 
which, if treated as a conveyance and not as a 
mere confirmation, may be inconsistent with 
that title. Pattabhiramiee. v. Ve^ca-^bow 

Na™ • 7 B. L. R. P. c. 136 : 15 W R 35 


sion, but dismissea rue siul m xu ku ^ 
to have plaintiff’s title established. Held , that, 
inasmuch as the suit had not been brought under 
the special provisions of the Specific Relief Act, 
but was based on plaintiff’s superior title, a claim 
to title being also set up in defence, the issue 
concerning title should have been tried. The suit 
ought to have been treated partly as a suit under 
s. 9 and partly as based on plaintiff’s title. Barn 
HarnJc Bai v. Seodihal Joti , J. L. B. 15 All. 384 , 
not followed. Ramsami Chetti v. Raramah 
Chetti (1901) . . I. L. B. 25 Mad. 448 

9 , Occupancy rights— Limitation 

Act (XV of 1877), Sch. II, Art. 139— Claim far 
more than twelve years by tenants from year to year 
of permanent occupancy rights, to knowledge of 
landlord — * Determination of lease. A person who 
has lawfully come into possession of land as tenant 
from year to year for a term of years, or as mort- 
gagee, cannot, by setting up, during the continuance 
of such relation, any title adverse to that of the 
landlord or mortgagor, as the case may be, incon- 
sistent with the real legal relation between them* — 
and that however notoriously and to the know- 
ledge of the other party— acquire, by the opera- 
tion of the law of limitation, title as owner, or any 
other title inconsistent with that under which he 
was let into possession. In the case of a mort- 
gage, the title of the mortgagor will be extinguished 
only at the expiration of the period prescribed for 
the redemption of the mortgage, and, in the case 
of a lease, the landlord’s title can be extinguished 
only at the expiration of the period prescribed by 
Art. 139 of Sch. II to the Limitation Act, and under 
that article such period will commence to run 
only when the tenancy is determined. Seshamma 
Shettati v. Chickaya Hegade (1902) 

I. Ii. R. 25 Mad. 507 

10, Tiled Rut — Pre- 

sidency Small Cause Courts Act (XV of 1882), ss. 9 , 
l g t 28 — Attachment— Calcutta Small Cause Court , 
jurisdiction of — Injunction — Civil Procedure Code 
(Act XIV of 1882), ss. 278 to 283. The Calcutta 
Small Cause. Court has jurisdiction to try the 
question of title in tiled-hut cases, and in executing 
a decree of another Court transferred to it has the 
same power as it possesses in regard to its own 
decrees. All questions arising in execution of a 
decree under s. 28 of the Presidency Small Cause 
Courts Act can be decided by the Small Cause 
Court. Deno Nath Batahjal v. Nuffer Chunder 
Nundy, 1. L. B. 26 Calc. 778, and Deno Nath 
Batabyal v. Audhor Chunder Sett , 4 C. W. N. 470 , 
referred to. Gtoaputty Roy Agarwalla v. 
Thakurdye Thakurani (1907) 

, , 1. 1». R. 34 Calc. 823 

11 , Gift made orally — Evidence 

of title— Gift made orally hy proprietor of Betia Baj 
to his daughter at her marriage — Condition attached 
to gift — S'dbsequent deed with recitals confirming 
gift — Suit by successor in title of donor against hus- 
band of donee for possession of subject of gift— 


property. T applied for probate, but 
by M ; but on 23rd May 1867 probate 
On 26tb March 1867 B and T mortgaged 
thirds share in 1 

default in — 

defendant obtained a decree for payment or 
on 6th January 1868. C A * 

mortgaged the 

secure payment ,of money 
M’a will. The plaintiffs obtained 
foreclosure on LA' _ 
a decree for possession, 
plaintiffs in possession * 
mortgage and decree threw a 
and that they 
plaint prayed that 

and his mortga^ 
celled. Held, that, to 

must prove - 

and, on failure to do so, 

Rooflal Khettry V. I 
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possession of —canid. 

See Evidence — Civil Cases — Mode of 

DEALING WITH EVIDENCE. 

2 W. E. F. C. 1 
8 Moo. I. A. 467 

See Registration Act, 1877, s. 50. 

1. L. R. 18 Bom. 444 

— production of— 

See Inspection of Documents. 

5 Bom, O. C. 152 
I. B. 10 Calc. 808 

See Onus of Proof — Declaration of 

Title 6 B. Xi. B. 144 

See Title — Evidence and Proof of 
Title — Generally 

6 B. Ii. B. 144 
19 W. B. 162 

refusal to produce — 

See Right of Way. 

I. L. B. 15 All. 270 

— suit to recover — 

See Jurisdiction — Suits for Land- 
General Cases. 

X. Xi. B. 4 Cale. 322 

See Limitation Act, 1877, Sch. II, Art. 
49 . I. Xj. B. 15 Mad. 157 

TITLES OF HONOUR. 

See Plaint— Form and Contents of 
Plaint — Defendants. 

12B.L. B. 443; 445 note 

TODA GIRAS ALLOWANCE ACT (BOM. 
ACT VII OE 1887). 

s. 5 — Tocla Giras allowance — Attach- 
ment and sale of in execution of a decree — " Money 
likely to become due ” interpretation of— Bow Jar 
can the allowance be attached and sold. The 
plaintiff, who held a money -decree against the 
defendant, applied for its execution by sale of the 
ioda giras allowance which the latter was entitled 
to receive periodically from the Mamlatdar s 
Kacheri. The specific prayer in the application 
was the attachment and sale of the _ allow- 
ance which was to become payable ix> the 
defendant during the twenty years following the 
application. The lower Courts held that the 
defendant’s life interest in the ioda giras allowance 
computed at its valuation for twenty years, could 
be attached and sold in execution Of the^ decree. 
Held , reversing the order, that it is clear 
from the language of s. 5 .of the ^><la tf 
Allowance Act (Bombay Aet Vn of 1 887) that it 
is not the life interest of the judgment-debtor 
in a ioda giras allowance, but something short 
of it that is allowed by the Act to be 
attached. The words ‘f money likely to become 
due” in s. 5 of the Act must be restricted 
to the case where, for instance, during the Me, 
time of the judgment-debtor, a sum o! money 


VOL, V 



DIGEST OF CASES. 


( 12458 ) 


< 12457 ) 


TOXiLS — conoid. 

2. Illegal collection of tolls— 

— Act VIII of 1851, s. 6 — Public road . To justify 
a conviction under s. 6, Act VIII of 1851, for illegal 
collection of a toll on a public road, it was necessary 
that the road should be a public road within the 
meaning of s. 2 of the act. In re N abends a- 
narain Singh ... 6 W. R. Cr. 48 

8. Illegal demand of toll— 

— Act VIII of 1851. s. 6 — Summary offlence. 
Charge of an illegal demand of toll under Act VIII 
of 1851, s. 6, ought not to be dealt with summarily 
under Ch. XVIII of the Criminal Procedure Code, 
1872. The power of levying tolls under Act VIII 
of 1851 is vested in the Lieutenant-Governor 
of Bengal, and is restricted to levying tolls only 
at the toll-bar : the establishment of a toll must be 
by some distinct resolution of the Government, 
notified in some way or other by the Government. 
The word 44 extortionately” in s. 6 of Act VIII 
of 1851 is not used in the same sense as it is used 
in the Penal Code, but as meaning an unlawful' 
demand of toll acompanied by pressure, tbe 
pressure in this case being the exercise of the 
powers indicated in s. 3 of the Act by seizing the 
complainant’s horses and carts and detaining them 
until the toll was paid. Uttom Chunder 
Gangooly v . Issue Chunder Mookerjee 

22 W. R. Cr. 70 


TODA GIRAS ALLOWANCE ACT (BOH, 
ACT VII OR 1887) concld. 

— s. 5 — conoid. 

is directed by the Collector to be paid to 
Mm on account of a toda giras allowance not 
immediately but on a date subsequent to the date 
of the order of direction, and the judgment- 
debtor dies before that date ; and to other cases 
of a similar character. Under what circumstances 
money is likely to become due on account of a 
toda giras allowance is a question which cannot 
be answered exhaustively and must depend on the 
facts of each case as * it arises. Amarsang v. 
Jethalal (1909) . . I. Xi. R. 33 Bora. 258 

TODA GIRAS HAQ,. 

See Duties. 

2 Bom. 253 : 2nd Ed. 239 
7 Bom. A. C. 50 

See Limitation Act, 1877, Soh. II, Art- 
144: — Immoveable Property. 

13 B. Xi. R. 254 
L. R. 1 1. A. 34 

See Pensions Act, 1871, ss. 3 and 4. 

I. Xi. R. 1 Bom. 203 
I. Xi. R. 4 Bom. 448 
I. Xi. R. 5 Bom. 408 
L. R. 8 I. A. 77 

See Pensions Act, 1871, s. 11. 

I. Xi. R. 4 Bom. 432 

TODDY. 

See Bombay Abkari Act, 1878, ss. 3, 14, 
AND 24 . . I. Xi. R. 6 Bom. 398 

I. D. R. 9 Bom. 482 
I. Ij . R. 18 Bom. 428 

See Bombay Revenue Jurisdiction Act, 

1870 . . I. Xi. R. 9 Bom. 462 

TODDS. 

See Settlement — Construction. 

I. D. R. 17 Calc. 458 

lease of— 

See Bombay Tolls Act, s. 7. 

I. D, R. 20 Bom. 688 
— — - — ~ non-liability to — 

See Madras Local Boards Acts, s. 87 

I. D. R. 20 Mad. 16 

recovery of dues under lease of— 

See Madras District Municipalities 
Act, s. 269 . I. D. R. 26 Mad, 475 

— — - — - — suit for, paid in excess— 

See Bengal Act IX op 1871, s. 27. 

I. D, R. 15 Caie, 259 
~ — — Dessee of tolls — Act VIII of 
A lessee of tolls was held not to be a person 
employed m the management and collection of 
toils' within the meaning of Act VIII of 1851. In 
the matter of Banka Bihari Ghose 

2 B. L. R. A. Cr. 17 ; 11 W. E. 28 


4. : Dispute con- 

cerning the right to collect market-tolls 
and not the possession of the market land — 

Possession under ekrarnama as agent of co-sharer for 
collection of tolls and division of profits — Jurisdiction 
of Magistrate — Criminal Procedure Code ( Act V of 
1898), s. 145. S. 145 of the Criminal Procedure 
Code does not apply to a dispute relating to the 
rights of co-shares to collect tolls in proportion 
to their respective shares in a hat and not to the 
possession of the hat itself. Where one of two co- 
sharers was entitled under an ekrarnama to 
collect the tolls of the whole market and to 
divide the profits with the other co -sharers at the 
end of the year, and the lessee of the latter attempt- 
ed to collect his lessor’s share independently: — 
Held, that the Magistrate had no jurisdiction to 
take proceedings under s. 145 in such a case. 
A Magistrate cannot under the section deter- 
mine the methodfby which the possession of the 
parties is to be exercised or the agency by wMeh 
the party in possession is to collect the profits 
of land, Nritia Copal Singh v, Chandi Char an 
Singh, 10 C. W. N. 1088, followed. Sri Mohan 
Thakur v. N arsing Mohan Thakur, I . L . B. 27 
Calc . 259, distinguished. Tarujan Bibee v. 

Asamuddi Bepari, 4 C. W. N. 426 , referred to. 
Akaloo Chandra Das v. Mohesh Lal (1909) 
I. D. R. 86 Calc. 986 

TOPOGRAFHICAD SURVEY MAP. 

' ' §ggi A j } 

(/ of 1872), $. 86 — Topographical Survey map — 
Admissibility in evidence-— Value as evidence - — 
Presumption that entries are correct— Boundary 
dispute — Jungle land — Duty of Court to settle 
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■TOPOGRAPHICAL SURVEY MAP — 
concld. 

boundary , when evidence insufficient — Second appeal 
— Civil Procedure Code {Act XIV of 1882), s. 584 
— Error of law . When the question was in 

which of two adjoining villages- — the boundary 
line between which admittedly corresponded 
with the boundary line between two pergunnahs 
— the land in dispute was included : — Held, that 
.a Topographical Survey map of 1S69, in which 
the boundary line between the two pergunnahs 
was given, was admissible in evidence under 
s. 36 of the Evidence Act, When pergunnah 
boundaries are found entered in such map the pre- 
sumption is that they were so entered in pursuance 
-of instructions received- S. 36 of the Evidence 
Act- does not require that the authority under 
which a map is prepared must be authority given 
by Statute. Assuming that Topographical Survey 
maps were not prepared for revenue purposes 
they are official documents prepared by com- 
petent persons and with such publicity and notice 
to persons interested as to be admissible and 
valuable evidence of the state of things at the 
time they were made. They are not conclusive 
•and may be shown to be wrong, but in the absence 
-of evidence to the contrary, they may be properly 
judicially received in evidence as correct when 
made. Jagadindra Nath Roy v. Secretary of State 
for India, 7 C. W. N. 193 ; L L. R 30 Calc. 291 , 
referred to. In cases of boundary disputes, the 
fact that no satisfactory evidence as to possession 
is obtainable does not relieve the Court of the 
duty of settling the boundary line on the evidence 
before him. Luhhi Narain Jagadav v. Jadu Nath 
Deo , I.L.R. 21 Calc. 504 followed. Held, on 
second appeal, that in the absence of better evidence j 
the lower Appellate Court erred in law in not , 
accepting a Topographical Survey map as evidence i 
•of possession at the time the map was made. > 
GajhooDamor Singh v.Kotwor Jagatpal Singh 
(1906). . . . . 11 0. W.N*. 230 

TORT. 

See Damages— Measure xiND Assessment 
op Damages — Torts. 

See Damages— Suits for Damages— 
Torts. 

See Encroachment. 

I. L. R. 17 Mad. 368 

See Limitation 1. 1*. R. 38 Calc. 141 

Se !e Minor— Custody of Minors. 

I. L. R. 25 Bom. 574 

See Minor— Liability for Torts. 

s m wr. i9i 

See Scienter . I. X». R« 36 Calc. 1021 

See Suit . I. L. R. 31 Calc. 839 
■— — — — ~ action framed in — 

See Minor — Liability of Minor on, 
and Right to enforce. Contracts. 

I. Xi. R. 24 Calc. 265 


TORT — canid. 


action framed in— contd. 


See Right of Suit— Survival of Bight. 

I. L. R. 13 Bom. 877 

See Wrongful Distraint. 

I. L. R. 25 Calc. 285 

X. — Tort, com- 

mitted by Government O facial — Gove m mmi, 
liability of —Principal and agent— Act XVIII of 1850 
—Second appeal— Suit of Small Cause Court nature — 
Small Cause Courts Act {IX of 1887), Sch. II > 
Exes. 2 and 3— Civil Procedure Code {Act XI V 
of 1882), s. 586. A suit brought to recover moneys 
alleged to have been wrongly made over by a 
Magistrate purporting to act under the provisions 
of s. 517 of the Criminal Procedure Code, does 
not fall within the second or the third exception 
to the second schedule of the Provincial Small 
Cause Courts Act. When the amount claimed 
fell short of R500, a second appeal was barred 
under s. 586 of the Civil Procedure Code. # In 
cases of torts committed by Government officials, 
the person to be sued is the person, who has ac- 
tually done the alleged wrongful act, and he 
may or may not have a statutory or other defence . 
Where the act complained of was done by a Govern- 
ment official occupying such a position i hat for ail 
practical purposes the Government had no contro 1 
over him and the Government did not cause 
or authorise or adopt such act and gamed no pront 
from it, the Government cannot be made liable, 
Mari Bhanji v. The Secretary of State for India, 
I L.R. 4 Mad. 344; Nairn Chu-nder Dey j. The 
Secretary of State for India, I. L. It. 1 Calc. 11, 
referred to. Mom LaxGhose &?cbbtaby 
oi- State fob India (1905) • 9 C. W. If. 495 

a ______ Wrongful acts of servants, 

liability for— Tort— Master and servant— 
Malicious prosecution Damages 
authority in the servants— Actiiiy m Master s 
Merest— -Zemindar and Naib. Tim defendant 
No 1 who was a peon under defendant 
No' % the Naib of defendant No 3 prosecuted 
the plaintiff in the Criminal Court, but the plaint- 
iff was found not guilty and acquitted.^ In 
a suit subsequently brought by the plaintiff 
against the defendants Nos. 1, 2, 3 to recover 
damages for malicious prosecution, it was found 
that the prosecution of the'plaintiff was started by 

the defendant No. 1 under the orders of the de- 

No 2 in the interest of and for the benefit 
of 0 defendant No. 3 and that all the expenses m 
the prosecution of the crim^ case were borne 
r es tate of the defendant No. 3 : Held, that 
3 is answerable for the wrongful 
t hc defendant Ha 3 ““ dants Noa . x alld 2 , and 

^f-nWeto uav damages to the plaintiff, it being 
implMauthority in the 
S defendant No. % under whose orders the 
Naib, de acting, in starting the prose- 

defendautNo. 1WM actm g ^ ^ £ { the 

oution aga ^ ^ ^ adTOIloe their master’s 
servants acta g oy Chatohuby v. Daw- 

cause. Saeat Chandb n". 723 

datSinoh (1905) . • iu ' 

18 a 2 
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TQ-RT—contd* [ TOUT — concU. 

3. House-search | 5. Malicious pro- 

by Magistrate — Tort — Trespass— Statutory juris - j seeution — Amount of damages — Second Appeal* 
diction — Arms Act (XI of 1878), s . 25 — Arms , i In a suit for damages for malicious prosecution 
search for — Grounds of belief , recording of — Code of | the question of the amount of damages is a question 
Criminal Procedure ( V of 1898), ss. 94, 105 and 165 j of fact and it is not open to the High Court to inter- 
— Magistrate as i£ Court ” — Judicial Officers' Pro- j fere in second appeal upon such a question. 
lection Act ( XVIII of 1850), s. 1 — Acts, judicial j Bane Madhab Chatter jee v. Bhola Nath Banerjee, 
or executive — Malice — Bond fides — Damages, sub - 10 W. IL 164, and Jageswar Sarma v. Dina Bam 

stantial, exemplary or nominal. Unless a Magistrate Surma, 3 C. L. J. 340, referred to. Dhuman 

can justify his acts as having been done under v. Syed Abdullah Khan (1909) 

the authority of law, he is liable in an action of I. L. R. 31 All. 333 

trespass for acts done by him to the persons 0 Trespass on person — Tort— 

or property of others. If a Magistrate seeks to Trespass— Police officer— Master and servant— Los* 

justify his acts under the provisions of a Statute, of servic6t If a po i ice officer, in order to arrest 

he must bring himself strictly within the words SUSpected persons, enters into a building, his 

thereof. When a Magistrate holds a search of action would be primd facie justifiable. In order 

a house without first recording the grounds of his ma intain an action for trespass to the person 

belief that the owner thereof has in his possession o{ a gervallt; it must be stlOTra that the plaintifi was, 

any arms, etc., for an unlawful purpose and that b reason of Hafen dati t.’s conduct, deprived of the 

such owner cannot be left in possession of such beaefit 0 f the servant’s service. Bbajendba 

arms, etc., without danger to public peace in the Kissoee e, oy Chowdhubi v. M. A. Lotebman 

way provided for in s. 25 of the Indian Arms Act ( 1909 ) . . . . 13 C. W. N„ 485 

(iKI of 1878) he cannot justify the search under ' 

that Act. If there are no proceedings pending 

before him, a Magistrate cannot be said to be act- TORT-FEASORS, 
ing as a “Court ’ 5 within the meaning of s. 94 
of the Code of Criminal Procedure (Act V of 1898), 
and cannot, therefore, direct a search to be made 
in his presence pursuant to s. 105 of that Code. 

S. 165 of the Code of Criminal Procedure (Act V of 
1898) does not authorise a search for the purpose 
of discovering arms generally, A Magistrate, when TORTURE, 
he is conducting a search for the discovery of arms, 
cannot be held to be 4 c acting judicially ” within 


See Contribution, Suit for — Joint 
Wrong-doers. 

See Res Judicata-- Parties — Same 
Parties or their Representatives. 

I. L. R. 14 Bom, 408 


See Abetment — Torture, 


See Police Officer 


TOTAL LOSS. 


See Insurance— Marine Insurance. 

6 B. L. R. 218 : 7 B. L. R. 34T 
3 Bom, A, O. 1 
Bourke O. C. 17. 228 


TOUT, 


, Practitioners 5 Act, 1879. 

. 6 C. W. N. 289 

X L. R. 26 Mad, 596 
12 O. W. 3ST. 842, 843 note 


TOWAGE, LIEN FOR 

See Bottomry Bond 
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TOWN-DUPIES, BOMBAY. 


• -Act XIX of 1844 — Suit to 

levy a tax on cotton and cotton seeds purchased 
■in, and exported from. Broach — Cess illegal — 
Agency— Trust. The plaintiff, manager and part- 
proprietor of a Vallabhacharva temple at Broach, j 
sued the defendant to establish the right of the 
temple to levy a cess on cotton and cotton seed 
purchased in Broach and exported from it. The 
defendant denied the plaintiff’s right and con- 
tended {inter alia) that, even if the right existed 
until 1844, it was then abolished by Act XIX 
of that year, which c{ enacted that from the first 
day of October 1844 all town duties, kusubviras 
mohtarphas, baluti taxes, and cesses of every 
kind on trades and professions, under whatsoever 
name, levied within the Presidency of Bombay, 
and not forming a part of the land revenue, shall 
be abolished.” Held, that Act XIX of 1844 
applied to the cess claimed by the plaintiff. The 
expression “ cesses of every kind ” included the 
cess on cotton and cotton seeds, and absolutely 
put an end to the right, if any existed, of the 
Government or of any private individual of levying 
the same. Held , also, that the suit could not be 
regarded as a suit for money had and received by 
the defendant to the plaintiff’s use, or as one to 
‘reco ver money received by the defendant as trustee 
or agent. Gosvami Shri Purushotamji Maharaj 
v. Bobb I. Ij. R. 8 Bom. 398 

TRADE. 

contract in restraint of — 

“See Contract Act (IX or 1872), s. 27. 

TRADE-DESCRIPTIOIN. 

See Collector of Customs, power of. 

XL. B. 34 Calc. 511 

TRADE BIBEIi. 

See Libel . I. Xi. B. 36 Calc. 907 
TRADE MARK. 

See Appeal . 10 O. W. NT. 7 

See Cause of action. 10 C. W. H. 107 

aS'^Criminal Procedure Code, ss. 233* 
239 „ . I. D. R. 29 Bom. 449 

See Damages— -Measure and Assess- 
ment o*f Damages — Torts. 

I. B. R. 10 Bom. 617 

See Injunction — Special Cases — Trade 
Mare .... Cor. 150 
3 B. Xi. R. Ap. 4 
I. Xi. R. 17 Bom. 584 
8 C. W. 35T. 151 

See Penal Code, ss. 478, 480. 

I. Xj. R. 29 Mad. 569 


Injunction to restrain use 

of trade-marks — Combination of figures. 
The plaintiffs, from 1872, imported and sold an 
article described as r l\ lb grey shirtings, and 
marked as follows : “ In the centre of each piece 
of cloth a stamp in blue colour of a turtle in a 
star, with the words ‘ trade mark ;’ underneath 


TRADE MARX — conUL 

in a semi-circular form, is the name i Fleming, 
Galbraith & Co., Manchester,’ and under this the 
number 39 within a star, and at the bottom of 
each piece the number 2008.” In 1877 the plaint- 
iffs discovered that the defendants were importing 
from the same manufacturers, and selling cloth of 
a similar quality marked as follows A stamp in 
blue colour of a rose in a square ; underneath are 
the words 4 Ralli and Mavrojani ’ arranged in a 
semi-circular form, and under this the number 
39 in a star, and at the bottom the number 2008.” 
On the facts of the ease the lower Court (Mack- 
pherson, J .) granted an interim injunction to 
restrain the defendants from so marking their doth, 
oiUthe ground that it was a colourable imitation 
of the plaintiffs’ mark and calculated to mislead 
the public ; and on appeal the Court (Garth, 
C.J., and Markby, J.) upheld that decision so 
far as to continue the injunction. Held per 
Garth, C.J., that if the imitation of the plaintiffs’ 
marks generally, or the use of the number 200S 
in particular, would be calculated to deceive 
or mislead the public, the defendants ought 
to he restrained from such use or imitation. 
Under the circumstances, the use of their marks 
by the defendants would be calculated to deceive 
the public into the belief that they were pur- 
chasing goods imported by the plaintiffs. Per 
Markby, J . — The number 2008 was not part of the 
plaintiffs’ trade mark proper, nor on the evidence 
was it so associated with the plaintiffs’ name 
as to indicate to the public that the goods bearing 
that number came only from the plaintiffs’ firm 
as importers ; on the evidence it was merely 
a quality mark and therefore not calculated to 
mislead the public into the belief that they were 
purchasing the plaintiffs’ goods, while in fact 
they were purchasing those imported by the 
defendants. Semble : There may he a right to 
exclusive use of a trade mark by traders who are 
importers only. Ralli v. Fleming 

I. Xs. R. 3 Calc. 417 : 2 C. D. R. 93 

2. — — Right to use of trade mark 

— Rival traders — Similarity of name. No trader 
importing goods can lawfully adojifc a trade mark 
which it calculated to cause his goods to bear in 
the market the same name as those of a rival 
trader. Taylor v. Veras ami . 

1. 1*. R. 6 Mad, 108 

3. -- Restraining use of trade 
mark — Evidence of fraud . The ground upon 
which a person is restrained from using another’s 
trade mark is that he is gaining an advantage 
by the use of a particular trade mark which 
is the property of another. It is not necessary 
to prove intentional fraud, or to show that 
persons have been actually deceived. It is 
sufficient if the Court be satisfied that the 
resemblance is such as would be likely to cause 
the one mark to be mistaken for the other. 
Ewing v. Grant, Smith & Co. . 2 Hyde 185 
Balfour & Co. v. Kilburn & Co. 

1 Hyde 270 
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account of sales. The right to proceed further 
was reserved, but no action was then taken. In 
1898, upon its being ascertained that the same; 
trade mark was being used, a prosecution was 
commenced. Held, that, inasmuch as the com- 
plainant had not shown that he believed the use 
of the alleged counterfeit trade mark had been 
discontinued after his first discovery and com- 
plaint in 1893, the prosecution was time-barred 
under s. 15 of the Indian Merchandise Marks 
Act, 1 889 ; and that the complainant must enforce 
his remedy by civil process. Burrell/ Ponnu- 
sami Tevan . . I. X». B. 22 Mad. 488 

7. Selling books with counter- 

feit property mark — Penal Code {Act XL V of 
1860), s. 486 — Goods — Indian Merchandise Maries 
Act {IV of 1889). Books are the subject of 
patre, and are goods within the meaning of s.. 
VI 2, (4), of the Indian Merchandise Marks Act 

1 (I of 3889) ; therefore, when a person sells books 
with a counterfeit property mark, he commits^ 
at offence under s. 486 of the Indian Penal Code* 
Bahai Das Bairagi v. Radha Shy am Basack 

I. X,. B. 28 Calc. 232 
3 C. W. 2ST. 97' 

8. - User of and property in 

trade mark — Proof of trade mark — Importation- 
and sale of articles with particular marks impressed 
upon them — Succession by one Bank to business of 
another — Merchandise Marks Act {IV of 1889), 
s. 3 — Penal Code {Act XLV of 1860), ss. 485 and ' 
486. A mark to be a trade mark must be a mark 
used for denoting that the goods are thd manu- 
facture or the merchandise of a particular person. 
The mere fact that a Bank imported and sold 
gold bars with a particular mark impressed 
upon them, a mark which was not originally 
theirs, but belonged to a Bank that had ceased 
to exist and where there was no proof of any 
transfer or assignment of the mark, or that the 
new Bank succeeded the other in the sense either 
that it was a continuation of that Bank under 
another name, or that it succeeded to the business 
or acquired the good-will of that Bank was held' 
not to be sufficient to establish that the mark 
was the trade mark of the new Bank. Anookool 
Ohunder Bundy v. Queen-Empress. 

I. Xi. B. 27 Calc. 778' 

Anookool Chunder Bundy v. Empress. 

4 C. N. 423 

9. ^ , Importer — Bights of importer 

of goods hearing manufacturer's or producer's trade 
mark — Contract by importer for exclusive supply 
of goods — False statement in trade mark — Deception 
—Evidence — Admissibility of judgment of Foreign- 
Court — Evidence Act (7 of 1872), s. 3, cl 4, and 
s. 42 — Parties — Joinder of parties — Civil Procedure- 
Code ( Act XIV of 1882), ss . 27, 31, 32 and 34 
— Practice . The plaintiff, an importer and seller 
of watches, sued to restrain the defendants from 
importing into and selling in Bombay or other 
parts of India watches, similar in appearance to* 
a certain class of watches imported and sold by 


TBADE MABK — contd. 

4. Possession and use of trade 

mark — User in foreign market— -Abandonment — 
Estoppel by conduct. Such possession and use 
of a trade mark in one market as to constitute a 
right in it establishes in the owner thereof an 
exclusive right to that trade mark in other markets, 
although the owner may not have used it in such 
markets. To constitute a mark, a trade mark, 
it must have been adopted as a symbol 
devised to distinguish a particular class of goods 
as the goods of that class manufactured or selected 
by a particular manufacturer or merchant. Where 
the plaintiffs by their conduct let the defendant 
to believe that they claimed no right to a certain 
trade mark, and that it was open to the defendant 
to adopt it as his own, and the defendant did adopt 
It, and by his industry secured a wide popularity 
for it in the Indian market : — Held, that the plaint- 
iffs were estopped from denying the defendant’s 
right to use the trade mark in the Indian market. 
Lavergne v. Hooper . X X. B. 8 Mad. 149 

5. 2 Bight of exclusive user— 

Infringement — Combination of numerals as a trade 
mark— -Injunction. The question of the right to 
the exclusive user of a trade mark or trade 
number is largely, if not entirely, a question of* 
fact, and the question whether it exists in any 
given case must depend upon whether the evi- 
dence in that case is sufficient to show such an 
association or connection between the mark or the 
number and the firm which uses it as to indicate 
the ordinary purchasers in the market that the 
goods are the goods of that particular firm. To show 
that a particular trade number has acquired a repu- 
tation in the market, and that purchasers buy the 
goods by that number and not from an examination 
of the nature or quality of the cloth is not sufficient 
to establish the right of exclusive user of that num- 
ber. There must be such an association between 
the number and the firm’s name as to indicate in 
the understanding of the public that the goods 
bearing that number came from that particular 
firm. The right of exclusive user of a name or a 
number as a trade mark is notTan absolute and 
unqualified right which would entitle the 
owner to prevent another person from using it 
under all circumstances. It is only when the use 
of that name or number deceives or is reasonably 
likely to deceive the public that it can be interfered 
with or prevented. There must be a reasonable 
probability of purchasers being deceived ; it is 
not enough to show a mere possibility of deception. 
Barlow v. Gobindram . I. X. B. 24 Calc. 364 

3 C. W. 3B. 281 

6, Offence of using false on 

counterfeit trade mark — Penal Code [Act XLV 
of 1840), ss. 482, 486 — Prosecution after one year 
from first discovery of offence — Limitation — Mer- 
chandise Marks Act (IV of 1889), s. 15. A 
complainant having, in 1893, discovered that goods 
were being sold marked with what was alleged 
to be a counterfeit trade marie, called upon the 
persons so selling to discontinue the use of the said 
alleged counterfeit trade mark and to render an 
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the plaintiff, and having a trade mark so similar 
to the trade mark on the watches imported by 
plaintiff that it was calculated to deceive purchasers 
into the belief that such watches were watches 
imported and sold by the plaintiff. It was proved 
that the trade mark on the watches so imported by 
the plaintiff was not the trade mark of the plaintiff, 
but that of the manufacturer in Switzerland and 
that the plaintiff was merely an importer and seller 
of the watches under a contract for exclusive 
supply in India. Held , that the plaintiff was not 
entitled to an injunction. An importer can only 
protect a trade mark representing his own reputa- 
tion and the advantage accruing therefrom, but 
not the trade mark of another, a manufacturer 
or producer. It was necessary for the plaintiff 
to show that the value of the trade which he carried 
on was due to the reputation acquired by .and attach- 
ing to the trade mark as a guarantee of importation 
by him, and not merely as a guarantee of manufac- 
ture by somebody else, and that therefore the imita- 
tion of that trade mark was an infringement of an 
exclusive right of bis own, entitling him to 
ask for protection. This the plaintiff has failec 
to do. It was contended by the defendants that 
in no case was the plaintiff entitled to relief, 
inasmuch as by using the words 44 Roskopf Patent 
in the trade mark for which he claimed protection 
he was guilty of deception, the fact being that 
there was no patent in existence for the watches 
which bore this trade mark. A certified copy 
of the judgment of a Swiss Court against one 
Ferdinand Schmidt on this point was tendered 
in evidence. Held , that the issue as to the use of 
the word 4 Patent 5 could not be decided in this case 
if the trade mark in question was not this plaintiff s 
as the Court could not in this suit decide whether 
Messrs. Schmidt and Company were or were not 
precluded from using the word 4 Patent ’ on Koskopi 
watches manufactured by them. No decision 
on the point could have effect in a case to which 
Messrs. Schmidt had not been made a party. 
Held, also, that the judgment tendered was not 
admissible in evidence. An application was 
made on behalf of the plaintiff to add the manu- 
facturer as co-plaintiff in the suit. Held, that 
the application should be refused. The plaintiff s 
case was wholly different from that of the manu- 
facturer. The* plaintiff’s case was that the de- 
fendants had infringed his trade mark as importer, 
the exclusive right to which in India had been estab- 
lished. The manufacturer’s claim would raise 
questions as to his rights to adopt and protect 
it in the country of its origin, and consequently 
in all possible markets in which it might be in- 
troduced. Ss. 27, SI and 32 of the Civil Procedure 
Code (XIV of 1882) did not apply. Heiniger^;. 
Droz (1900) . , I. X*. R. 25 Bom, 483 

10. 'Prior 1 use in Scotland— 

Prior user by owner in Scotland — Effect on right 

to exclusive user in British India by a ’person other 
than the owner — Infringement. Plaintiff claimed 
to have been for many years the sole importer 
into Bombay and Madras of umbrellas bearing 
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a certain trade mark. Defendant had recently 
commenced importing and selling in Madras 
umbrellas which, plaintiff contended, bore a trade 
mark so similar as to be calculated to deceive 
purchaser so as to induce them to buy defendant's 
umbrellas under the belief that they .were, buying 
plaintiff’s. He asked for an injunction and 
damages. Defendant denied that plaintiff had 
been the sole importer of umbrellas bearing the 
trade mark in question ; or that he was the owner 
or ¥ entitled to the exclusive use of that trade mark ; 
or that umbrellas bearing that trade mark had 
come to be known as umbrellas imported and 
sold by plaintiff alone. It was contended that 
the trade mark belonged to, and had, since 1884, 
been used by, a Glasgow firm, who manufactured 
the umbrellas, and supplied them to defendant 
through another. Defendant denied the alleged 
similarity of the trade mark, or that purchasers 
were calculated to be deceived as alleged, and 
contended that plaintiff could not lawfully use 
or cla im it. For the purposes of the case it was 
assumed that the trade- mark in question had been 
used by the Glasgow firm before it was used by 
plaintiff in India ; and that it had never been used 
by the Glasgow firm in India before plaintiff so 
used it. On its being contended that, inasmuch 
as the trade mark had originally belonged to the 
Glasgow firm, it could not be carefully used 
or claimed by plaintiff, notwitstanding that the 
Glasgow firm had never used it in or imported 
umbrellas bearing it into India. Held, that the 
contention could not he supported, and that the 
prior use in Scotland did not justify the Scotch 
firm and the defendant in claiming that plaintiff s 
user of the trade mark was illegal or otherwise than 
an exclusive user. Ebrahim Ctjrrim v. Essa 
Abba Sait (1900) . I. X*. R. 24 Mad. 163 

11, __ Title of a book — Trade descrip* 

tion — Unauthorised pub Mention — Indian Penal Code 
(Act XLV of I860), ss. 478 , 482— Merchandise 
Marks Act (IV of 1889), ss. 4 , 6 . The com* 
plainant, as a descendant of one Shri Chandu, 
had for many years prepared calendars bearing 
the name of 45 Shri Chandu Panchang ” at Jodhpur 
and had sent each year a copy of such calendar 
to publishers in different parts of India, and from 
the copy so furnished these publishers issued and 
published calendars bearing the name 4 Shri 
Chandu Panching,”thus denoting them as calendars 
prepared in Jodhpur by the descendants of Chandu. 
The defendant, a publisher in Bombay, prepared 
a calendar and put the name 44 Shri Chandu Pan- 
chang ” on the outside, although the calendar 
was not prepared by the descendants of Shri Chandu. 
The complainant thereupon filed an information 
against the defendant, under s. 482 of the Indian 
Penal Code (Act XLV of 1860) and s. 6 of the 
Merchandise Marks Act (IV of 1889). Meld, (i) 
that the defendant had committed no offence 
under s. 482 of the Indian Penal Code (Act XLV 
of 1860), for the title 44 Shri Chandu Panchang 
did not come within the definition of . trade 
mark ” given in s. 478 of the Cod© ; and *(ii) that 
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the defendant’s act did not fall under s. 6 of the 
Merchandise Marks Act (IV of 1889), as it was 
not alleged that the defendant’s calendars differ - 
ed as to text from the complainant’s or were 
compiled on different principles ; the allegation 
was simply that they were unauthorized. Rad ha 
Krishna Joshi v. Kissonlal Shridhar (1901) 

I. E. R. 26 Bom. 289 

12. Selling goods 

marked with, a counterfeit mark — Ss. 482 , 
44$ of the Penal Code, as amended by the Merchan- 
dise Marks Act (Act IV of 1889 as amended by Act 
IX of 1891, ss. 6 and 7 — Applying a false trade 
description to goods. Held, that a person may to 
some extent appropriate to his own use a 
name suggested by his trade, without infringing 
the law relating to trade marks or trade de- 
scriptions. Held , also, that the appellants, who 
sold fish-hooks in boxes similar to the respond- 
ents with a design of one fish with its head 
and tail turned up, cannot be held to have infringed 
the trade mark of the respondents, who also sold 
fish-hooks with the design of two fish crossed 
with their heads and tails turned up. Held, 
where the public has chosen a name for its own 
use such as “ mach marka ” (fish mark), that 
fact cannot be held to prevent other persons from 
applying a mark to fish-hooks, which may be 
generally known by the same term. Emperor v, 
Bakattllah Mallik (1904) I. L. R. 31 Calc, 411 

13. — Raise or coun- 

terfeit trade mark, use of — Penal Code ( Act 
XLV of 1860), ss. 482 , 486 — Merchandise Maries 
Act (IF of 1889), s. 6. K, a merchant of Calcutta, 
ordered certain goods from Europe, but refused 
to take delivery of the consignment on its arrival 
in Calcutta. The goods were thereupon sold in 
the market with the labels of the firm of K 
attached thereto, and were purchased by M, 
a dealer in piece goods. M sold the goods 
without removing the labels of K , and was con- 
victed under s. 486 of the Penal Code for selling 
the goods with a counterfeit trade mark. Held, 
that no offence was committed by M , either under 
s. 482 or s. 486 of the Penal Code. Motilal Prem- 
suk v . Kanhai Lal Dass (1905) 

1. 1,. R. 32 Calc. 989 

14. ■ -Trade name — 

Secondary signification — Name indicating manu- 
facturer — True description of article — Tendency 
to deceive — Injunction. The words “ Camel Hair 
Belting” had acquired a special or secondary 
signification in the Indian market, meaning that 
the belting so called was of the plaintiffs’ exclusive 
manufacture; the defendants began to sell belting 
made of camel hair, designating it as camel hair 
belting without clearly distinguishing it from 
the belting of the plaintiffs so as to be likely to mis- 
lead purchasers, into the belief that it was the plaint- 
iff a* belting, endeavouring thus to pass off their goods 
as ’the plaintiffs’: — Held, that the plaintiffs were 
entitled to ah injunction restraining the defendants 
from using the words “ Camel Hair ” as descriptive 
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of, or in connection with, the belting made, sold 
or offered for sale by them and not manufactured 
by the plaintiffs without clearly distinguishing 
such belting from the plaintiffs’ belting. Bedda - 
way v. Banham, [ 18961 A . C. 189, followed. John 
Smidt v. F. Redd aw ay & Co. (1905) 

I. Ii. R. 32 Calc. 401 

s. c. 9 C. W. N. 281 

15 . — User, bong, fide 

dispute as to right of — Criminal proceedings , 
propriety of — Penal Code ( Act XLV of 1860) s. 486. 
In a prosecution for counterfeiting a trade mark, 
if the Magistrate is of opinion there is a bond 
fide dispute between the parties as to the right 
of user of such mark, he should not deal with the 
matter criminally, but leave it to the complain- 
ant establish the right claimed in a Civil Court. 
Emperor v. Bakaidlah Malik , 1. L t R. 31 Calc, 411 
referred to. Dowlat Ram v. Emperor (1905) 

I. E. R. 32 Calc. 43 

16. Using a false 

trade mark or selling goods with a counterfeit trade 
mark — Indian Penal Code ( Act XLV of I860), ss. 
482 and 486 — Bond fide disputes as to the right 
to use a trade mark — Jurisdiction of Criminal 
Court. Where the accused had in close proximity 
to the shop of the complainant, opened a shop from 
which he was selling rose-water in bottles which 
were similar to those which contained rose- 
water sold by the complainant and the accused 
had applied labels to his bottles which were similar 
to those used by the complainant, but on closer 
examination great differences in the labels were 
discernible : — Held , that the accused was not guilty 
under ss. 482 and 486, Indian Penal Code, of using 
a false trade mark or of selling goods to which 
a counterfeit trade mark was applied. When a 
bond fide dispute exists between the parties as to 
the right to use a trade mark, action should be 
taken before a Civil and not before a Criminal 
Court. Doivlat Bam v. The King-Emperor , I. L. 
B. 32 Calc. 431, referred to and approved. Sxjrja 
Pros ad v. Mahabir Pros ad (1907) 

11 G. W. K, 887 

17. Sellers’ designs — 

— Rights of manufacture — Partnership— Disso- 
lution— Partner continuing the business — Bight to 
sue in respect of trade mark. In the year 1892 M 
designed a label for goods ordered by his firm C. J. 
& Co. from J.P- A. & Co., the London manufaturers. 
The label consisted of a youth and girl in fancy 
dress and goods bearing the label became known 
in Bombay and up-country as ‘ Jori Mai.’ By 
M's request the name of C. J. & Co. was printed 
on the border of the label in Persian and Gujarati 
characters. In 1897 M's partner having retired 
from the firm, M, the fourth plaintiff, continued 
the business of C. J. & Cq. with the other plaintiffs 
under the name, style and firm of V. & Co. V. & 
Co. then ordered goods bearing the label from 
B. W. A. & Co. in London instructing them to place 
on the border of the label the name of their firm 
V. & Co., in English, Persian and Gujarati characters. 
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In 1898, B. W. A. & Co. having become insolvent, 
the plaintiffs imported goods, without the label from 
B. & Co., the defendants, who had taken up the 
business of B. W. A. & Co. In 1899, the plaintiffs 
requested the defendants to arrange, if possible, 
to send out the goods under the ei Jori Mai” label. 
In 1900, the defendants, having purchased from 
B, W. A. & Co. their rights under the label, pro- 
ceeded to place it on goods manufactured for and 
sold by them, leaving the border of the label blank 
or inserting on the border their own name, or, by 
special request, the names of the constituents, 
by whom the goods were ordered. It was not 
expressly agreed that B. W. A. &. Co. should not 
supply goods under the label to constituents other 
than the plaintiffs. The lower Court held, inter 
alia , (i) that the plaintiffs had lost their right to the 
exclusive user of the label as against the defend- 
•ants, and (ii) that the plaintiffs were not entitled to 
the rights, if any, of the firm of C. J. & Co. 
to the label. On appeal by the plaintiffs : — 
Held 3 that the plaintiffs have failed to establish 
an exclusive right to the label. In the 
•absence of contract, a seller of goods has no ex- 
clusive right to a mark, which merely denotes 
goods, which he sells, even though he may have 
designed the mark himself. Such a mark may be 
a mere quality mark indicating the reputation 
of the goods, irrespective of the reputation of the 
seller. Obviously every trader being entitled, 
if not bound, to state truthfully the quality of 
the goods he sells, no one trader can restrain any 
other from exercising that right by a mark truth- 
fully indicating quality. For neither of the two 
grounds for protection exists in such case. His re- 
putation is not injured and no deception is prac- 
tised on the public. To give an exclusive right 
there must be something further. The mark 
must amount to a representation that the quality 
is wholly or in part due to and guaranteed by some 
person or persons concerned in or connected with 
the origin or history of the goods. In such cases 
the public are invited to rely on the reputation 
of the person denoted, and no other person can, 
without their authority, make such representation. 
It is a question of evidence in each case, whether 
there is false representation or not. Held, also, 
a trade mark, belongingto a firm, would in the 
absence of express provisions to the contrary 
as part of the partnership assets, be available for 
any partner of that firm, carrying on that business. 
Hirsch v. Jonas , L. E. 3 Ch. D. 584 , followed. 
Damodar Euttonsey v. Hormusjee Adarjee (unre- 
ported), distinguished. Vadxlal v. Burro itt & Co. 

(1905) . . . I. L. R. 30 Bom. 61 

18. 1 - Slander ' of 

title, suit for — Infringement of trade marie — 
Colourable imitation— Malice-Similarities calculated 
to deceive incautious, ignorant or unwary 'purchasers, 

A made a representation to the Collector of 
Customs that the trademark on certain goods 
imported by B was a colourable imitation of the 
trade mark on goods manufactured by C and 
imported by A. Thereupon the Customs authorities I 


■ TRADE MARK — cbntd* 
held an inquiry and detained the goods. B brought 
an action for damages against A for slander of 
title. Held, that in order to enable B to suc- 
ceed he must substantiate (i) that the statement 
to the Collector of Customs was untrue in fact, 

(ii) that the statement was made maliciously, 
i.e., without reasonable and probable cause ; 

(iii) that he suffered special damage thereby. 
Held , further, that no action for slander of title 
lay against A, inasmuch as the mark on the goods 
imported by B was a colourable imitation of that 
on CV goods. A person has a right to use any 
marks he pleases so long as they are not calculated 
to mislead the public, and do not infringe any- 
body’s trade mark. In order to arrive at a con- 
clusion as to whether a trade mark is a colourable 
imitation of another or not the Court may look 
at the two marks in question with its own powers 
of forming an opinion, accompanied by the evidence 
given in the case. It has to consider whether the 
mark is calculated to deceive incautious, ignorant 
or unwary purchasers. Me Christiansen 9 s Trade 
mark, 3 R. P. C. 54, Johnston v. Orr Ewing, L. E. 
7 A. C. 219, Singer Manufacturing Company y. 
Loog, L. R. 8 A. C. 15, followed. Nemi Cha^d 
v. O. W. Wallace (1907) . I. X*. R. 34 Calc. 495 

19. ■ Mark indicating 

manufacturer— Infringement, calculated to deceive 
— Passing off goods — Inf unction — Admissibility °f 
evidence of intent to deceive. The general principle 
applicable to “ passing off ” is that nobody has the 
right to represent his goods as the goods of some- 
body else. Eeddaway v. Ranham, [1896 ] A . C. 199 . 
followed. In an action for an injunction to. re- 
strain the use of a trade mark, if the defendant’s 
goods on the face of them and having regard 
to the surrounding circumstances are calculated 
to deceive, evidence to prove the intention to 
deceive is inadmissible as being unnecessary, 
the rule being that a man must be taken to have 
intended the reasonable and natural conse- 
quences of his own acts. Saxlehner v. ApolU - 
naris Co [1897] 1 Ch. 893, followed. Where a 
trade mark has come to be recognised in the mark 
as denoting goods prepared by the plaintiff, and 
where the defendants have deliberately adopted 
a trade mark identical with that of the plaintiff : — 
Held, that such adoption is calculated to deceive 
and that an injunction should be granted. London 
General Omnibus Co. v. Lavell , [1901] 1 Ch. 135, 
and Bourne v. Swan and Edgar, Ld, [1903] 1 Ch . 
211, referred to. Mtjnna Lal Serowjee v. 
Jawala Prasad (1908) . I. R. 35 Gale. 311 

20. — Title of assignee of trade 

mark without business — Trademark — Breach 
—Eight of manufacturer to sue— Pleadings — 
Statement, by plaintiff not admitted by defendant 
—Proof. It is trite law that an assignment of trade 
mark, without the business, confers no effective 
right. An action for breach of trade mark does 
not He at the instance of the manufacturer who 
supplies articles when another firm carries on the 
actual business with the articles supplied. The 
manufacturer may be interested in the success 



{ 12473 ) 


{ 12474 ) 


DIGEST OF OASES. 


TRADE MARK — concld. 

of the firm which de facto carries on the business, 
but this cannot put him in the shoes of the latter 
in vindicating the latter’s right against wrong- 
doers. Ullman & Co. v. Cesar Leura (1908) 

IS C. W. H. 82 

TRADE NAME. 

See Trade Mare. 

I. X. R. 82 Calc. 401 

TRADER. 


TRANSFER— cowR 

See Civil Procedure Code, 1882, 
s. 244. . . 9 C. W. 3ST. 134 

See Criminal Procedure Code, ss. 526, 
528 . . . 9. C. W. 3ST. 810 

I. X. R. 32 Gale. 788 
1. 1*. R. S3 Gale. 1183 
I. X. R. 28 All. 331 ; 421 

See Hindu Law— Maiutenance. 

10 G. W. RT. 1074 


See Insolvency Act, s. 7. 

I. X. R. 7 Bom. 411 
I. Xi. R. 13 Calc* 88 

See Insolvency Act, s. 9. 

I. L. R. 5 Gale. 605 
I. Xi. R. 20 Gale. 771 
I. X. R. 23 Calc. ‘26 
X. R. 22 I. A. 162 

See Insolvency Act, s. 60. 

2 Hyde 1 177 
7 Bom. O. C. 22 
I. X. R. 5 Bom. 1 
I. X. R. 21 Calc. 1018 

See Madras District Municipalities 
Act, 1884, s. 53. 

I. X. R. 17 Mad. 100 

TRADESMANS ACCOUNT. 

See Small Cause Court, Presidency 
Towns — J urisd iction — Generally. 

I. X. R. 2 Bom. 570 

TRAFFIC SUPERIHTEHDEHT OF 
RAIXWAY. 

See Railways Act, 1890, s. 77. 

I. X. R. 24 Calc. 306 
I. X. R. 22 Mad. 137 

TRAMWAYS. 

See Bombay Tramways Act (I op 1874), 

s. 24 . . I. X. R. 22 Bom. 739 

TRANSACTION 

— : — one transaction, meaning of — 

See Criminal Procedure Code, ss. 233, 

235 . . 13 C, W. N 1062 ; 1089 

See Criminal Procedure Code, ss. 233, 
239. . . . 13 C. W. N. 1113 

TRANSFER, 

See Transfer of Civil Cases. 

See Transfer of Criminal Cases. 

See Appeal . I. X. R. 33 Calc. 580 

See Bengal Tenancy Act, s. 11. 

10 C. W. N. 272 

See Chaukikidari Ckakran Act, s. 48. 

I. X. R. 33 Calc. 390 

See Civil Courts Act, s. 8. 

10C.W.N.841 

■i ,See Civil Procedure Code, 1882, 
s. 25 T 10 C; W. N.12 ;240 


See Jurisdiction. 

X X. R. 36 Calc. 869 

See Landlord and Tenant. 

I. L. R. 33 Calc. 531 

See Limitation Act (XV of 1877),. 
s. 22. . I. X. R. 35 Calc. 1065 

See Occupancy Holding. 

13 C. W. N. 833 

See Stamp Act (II op 1899), s. 2 ( 5 ) (&). 

I. X. R. 33 Bom. 428 

by landlord— 

See Landlord and Tenant — Transfer 
by Landlord. 

by tenant— 

See Landlord and Tenant — Transfer 
by Tenant. 

fraudulent transfer — 

See Transfer of Property Act, s. 53. 

I. X. R. 31 All. 170 

instrument of— 

See Stamp Act, 1869, Sen. II, Art. 38. 

I. X. R. 2 Calc. 399' 

of decree, for execution — 

See Civil Procedure Code, 1 882, s. 232. 

I. X. R. 29 Calc. 235 

See Execution of Decree — Transfer 
of Decree for Execution. 

of lease — 

See Ferry . I. X. R. 28 Mad. 156’ 

of malikana rights — 

See Malikana . 7 C. W. 846' 

of non-transferable holding— 

See Landlord and Tenant. 

9 C. W. 3ST. 843 ; 895 ; 972 
13 C. W. 1ST. 220 ; 242: 

of occupancy holding— 

See Civil Procedure Code, 1882, s. 311. 

13 C. W. 3ST. 652, 

of occupancy right— 

See Possession — Suits for Possession- 
7 C. W. m 80T 

See Right of Occupancy— Transfer of 
• Right. 
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registration of 

See Bengal Bent Act, 1869, s. 26. 

See Bengal Rent Act, 1869, s. 46. 

See Landlord and Tenant — Acknow- 
ledgment of Tenancy by receipt 
of Rent. 

See Landlord and Tenant-Transfer 
by Tenant. 

See Sale for Arrears of Rent — De- 
posit to stay Sale 13 B. L. R. 146 

See Sale for Arrears ,qf Rent— Effect 
of Sale . . .9 W. B. 161 

7 W. R. 409 
Marsh. 212 
1 ¥. R. 225 

1. — — Transfer by un- 

registered document — Delivery of possession — 
Transfer of Property Act (IV of 1882), s. 64. A 
certain plot of land being transferred by the Road 
Cess Department to the Public Works Irrigation 
Department for a sum less than one hundred rupees 
without any registered instrument, the Secretary 
of State for India in Council instituted a suit 
against the defendants for recovery of possession 
of the said lands. Upon an objection taken 
that the plaintiff acquired no title to the property 
as the transfer, upon which he relied, was in con- 
travention of the provisions of s. 54 of the Transfer 
of Property Act : Held, that inasmuch as the 
transfer was not made by a registered instrument, 
and as also the plaintiff had been in occupation 
from before the date of the transfer and there Tvas 
not any delivery of possession within the meaning 
of the provisions of s. 54 of the Transfer of Property 
Act, the plaintiff acquired no title by the said 
transfer. Ganga Narain Gope v. Kali Churn 
Goala, I. L . B. 22 Calc. 179 , distinguished. 

SlBENDBAPADA BaNERJEE V. SECRETARY OF STATE 

for India (1907) . .1. X». R. 34 Calc. 207 

% " ■ : .Occupancy hold- 

ing — Transferability, question of, if arises as be- 
tween claimants not landlord or original tenants . 
In eases between rival claimants of holdings 
neither of whom is either the landlord or the 
original tenant the question of transferability 
does not arise and the one who would have the 
best title if the holding were transferable is en- 
titled to succeed. Ambica Nath v. Aditya Nath , 
6 C . IF. N. 624, Ayenuddin v. Srish Chandra, 
11 C. W . N. 76, followed. Bhirarn AM v. 
Gopi Kantha , I. L. B. 24 Calc . 355, Durga 
Chum v. Kali Prosonna , 3 C * W« N. 686, Sita 
Nath v. Atmaram, 4 C. IF. N. 571, distinguished. 
Samirttddin Munshi v. Benga Sheikh (1909) 

13 C. W. K. 630 

3. Transferability of non-trans- 

feTafoleboldmg—Holdingcreated before the Trans- 
fer of Property Act (IV of 1882} — Transferability 
—Usage, proof of— Landlord consenting upon 
receipt of nazarana. instances of sales of hold- 
ings which the landlord recognises only upon 


TRA3STSFEH — conoid. 

receiving nazarana cannot go to prove the existence* 
of a usage of transferability. The usage to be prov- 
ed is usage of sale without the landlord’s consent. 
Observation in Maharaja Badlta Kishore Manihya 
v. Ananda Pria, 8 C . IF. N, 235, not approved. 
Kail ash Chandra Pal v. ■ Hari Mohan Das 
(1909) .... 13 G, W. KT. 541 

TRANSFER OR GTVIR CASES. 

Col. 

1. General Cases .... 12476 

2. Letters Patent, High Court, cl. 13 12486 

3. Ground for Transfer . . . 12490* 

1. GENERAL CASES. 

1 — Power to transfer— Mad. Beg . 

TV of 1816, s. 26 — Village Munsif — Jurisdiction * 
In a suit under Regulation IV of 1816, the 
defendant having objected to the Village Munsif 
trying the suit on the ground of personal hostil- 
ity, the Munsif transferred the suit to another 
Village Munsif. Held, that th's transfer w r as illegal. 
Per Hutchins, J. — Semite: In such a case the 
Village Munsif should report the facts to the 
District Court, and the District Judge should 
transfer the case for trial to another Village Munsif. 
Lakshmakka v. Bali . I. X». R. 8 Mad. 500 

2. — Transfer to Munsif 

of Small Cause Court suit. A suit within the 
cognizance of the Small Cause Court cannot be 
lawfully transferred for trial to a Munsif’ s Court. 
JOOBRAJ ChOWKEEDAR V. WHELAN 

13 W. R. 399 

3. ~U — — — — — Case remanded for 

local inquiry . A case remanded to a District Judge 
for the purpose of a local inquiry cannot he trans- 
ferred to a Subordinate Judge for disposal. 
Chowdry Hamedoollah v. Muteeoonissa Bibee 

15 W. R. 574 

4. — — Power of Judge 

to transfer case under Act XVI of 1868. A Judge 
had no authority Under Act XVI of 1868 to order 
a Subordinate Judge to try proceedings in exe- 
cution of a decree which were a portion of the original 
civil suit tried by himself. Aftabooddeen Ahmed 
v. Mohinee Mohun Doss . . 15 W. R. 48 

5. Bengal Civil 

Courts Act (VI of 1871), s. 19. Though a Subordi- 
nate Judge may very properly, if he find the subject- 
matter of a suit to be of the value of less than 
R 1,000, transfer it for trial to a Munsif, yet a 
Subordinate Judge is empowered under s. 19, 
Act VI of 1871, to try causes of any value. 
Sufeeoollah Sircar v. Begum Bibee 

25 W. R. 219 

0. Civil Procedure 

Code , 1859, s. 6— -Withdrawal of suits from sub- 
ordinate Courts — Bemand by Higher Court— Fresh 
suit. The power given by s. 6 of Act VIII of 1859 
to a Zillah Judge for the withdrawal of suits 
from subordinate Courts should only be exercised* 
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1. GENERAL CASES— con«. 
upon a cause shown, and ordinarily not without 
opportunity given to the parties to the suit to be 
heard upon the question. The terms of s. 6 were 
inapplicable to suits which the subordinate Court 
had received by order of remand from a Court to 
which the District Court was itself subordinate. 
A suit sent by the High Court to a subordinate 
Court under a remand to the High Court by Her 
Majesty’s Order in Council, and in which, under 
the Council’s remand order, the plaint has . been 
amended, a new statement filed, and new issues 
framed, is substantially a new suit. Mahomed 
Zahoor Ali Khan v. Rtjtta Kunwoor 

2 N. W. 481 

■ 7, Civil Procedure 

Code, 1882, s . 25 — Suit transferred to his own file 
by District Judge — Appeal to High Court — Remand 
-to District Judge tinder s. 562 of the Civil Procedure 
Code — Power of Judge to transfer. By order ^ of 
a District Judge under s. 25 of the Code of Civil 
Procedure a suit was transferred from the Court of 
the Subordinate Judge to his own Court. The 
District Judge decided the suit, and from his dercee 
there was an appeal to the High Court. The 
High Court remanded the suit under s. 592 of 
the Code to the Court of the District Judge. The 
latter transferred the suit so remanded for trial 
to the Subordinate Judge. Held, that the District 
Judge had then no power to transfer the suit, but 
was bound to try it himself. Semble : That s. 25 
of the Code of Civil Procedure has no application 
to a case remanded under s. 562 of the Code. Sit a 
Bam v. Nauni Dulaiya . I. Xi. B. 21 All. 230 

3. — . — : — - — — — Civil Procedure 

Code, 1859, s. 6 — Transfer of part-heard case to be 
■completed an another Court. S. 6 of Act VIII of 
1859 did not authorize the taking a case in pro- 
gress of trial off the file of a Subordinate Judge in 
order that it might be completed by the Judge 
’himself of some other Court. It is clear that such 
transfer must take place on the institution of the 
•suit. Ram Nath, v, Gowhur . 2 N. W. 230 

Dumbed Sahoo v. Jugdharee . 13 W. B. 398 
Abdool Hye v. Macrae . . 23 W. B. 1 

9 » ~ — ~ : — , — v ■> • Civil Procedure 
Code, 1859, s. 6 — Transfer after evidence has been 
‘taken. Quaere : Whether a case could be transferred 
from one Court to another, under s. 6 after the 
•evidence had been taken in the former Court. 
Asmedh Kgonwar v. Tayleb. Kkorshed Ali v. 
Tayleb W. B. 1864 15 

| • — - ' - : — * — Civil Procedure 

Code, 1819 , s. 6 — Suit brought whilst Court is 
closed for vacation. The Court of the Principal 
’Sudder Ameen of Thanna being closed during 
vacation, a plaint which, under s. 6 of the 
Civil Procedure Code, ought to have ; been insti- 
tuted in that Court, was, by the order of the 
District Judge, referred for trial to the Assistant 
-Judge, entered in the register of suits in the Judge’s 
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Court, and tried by the Assistant Judge. Held? 
reversing the decree of the District Court in appeal, 
that it was not lawful for the Judge to refer the 
suit, without its having first been instituted in 
the Principal Sudder Ameen’ s Court. Motilal 
Ramdas v. Jamnadas Javebdas 

2 Bom. 42 : 2nd Ed. 40 

11. Civil Procedure 

Code, 1859 , s. 6 — District Court — Poioer to receive 
plaint when lowest Court closed. Where a plaintiff 
presented a plaint to the District Court, the 
Subordinate Judge’s Court, in which he ought to 
have presented it, being then temporarily closed, 
it was held that the District Court could not be 
considered a Court of first instance, competent to 
receive the plaint. The decision in In re Ganesh 
Sadashiv, 5 Bom . A. C. 117, overruled ; and Motilal 
Ramdas v. Jamnadas Javerdas, 2 Bom. A. C. 42, 
followed. Ramaya Elapa v. Muhamadbhai 

10 Bom. 495 

12. Civil Procedure 

Code, 1859, ss. 5 and 6 — Jurisdiction. Held, that, 
though both suits were properly cognizable by 
the Court at Cawnpore, yet the Sudder Court’s 
order, which it was competent to pass under s. 6, 
Act VIII of 1859, gave jurisdiction to the Principal 
Suddar Ameen of another district, whose decision 
was not liable to be set aside for want of jurisdic- 
tion, in reference to the provisions of s. 5 of that 
enactment. Ram Bux v. Girdharee Lall 

1 Agra 178 

13. , 'Evidence recorded 

by one officer and decision given by another. A 
suit for enhancement was filed under Act X of 
1859, in the Court of a Deputy Collector. The 
issues were framed and the evidence recorded by 
an Assistant Collector, apparently not invested 
with the powers of a Deputy Collector, who wrote 
a report recommending the mode in which the 
suit should be disposed of. It was then disposed 
of by another Deputy Collector, who was probably 
acting at the time as Collector, Held, that there 
was no power to transfer the case, and that the pro- 
cedure by which the suit was heard by one officer 
and decided by another was illegal. Hurdyal 
Oopadhya v. Mahomed Naeem 

1 N. W. Fart II p. 9 ; Ed. 1873, 79 

14. — — — — — — . — — Civil . Procedure 

Code, 1859, ss. 5 and 6. Where a District Court 
had jurisdiction under s. 5, Act VIII of 1859, to try 
a suit, and defendant made no application to the 
Judge or communication to the plaintiff, with a 
view to its being tried in a different district, the 
case was held to be not one for the exercise of any 
special power by the High Court for that purpose. 
Kristo Dass Koondoo v. Issue Chunder 
Chowdhry . . * . 11 W. R. 189 

15. ---- - - Civil Procedure 

Code , 1859, $. 6 — Notification giving jurisdiction . 
as. Small Cause Court — Power to transfer pending 
cases. ‘Where, on 3rd March 1870, the Govern- 
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ment issued a notification under ss. 4 and 5, Madras 
Act IV of 1863, investing the Additional Principal , 
Sudder Ameen of Mangalore with exclusive juris- I 
diction to try Small Cause suits for sums under 
R500 within the jurisdiction of the District 
Munsif : — Held, that the Munsif had no power 
after the notification to transfer to the Principal 
Sudder Ameen an application pending before 
himself at the date of the notification under s. 6 
of the Civil Procedure Code, 1859, the notification 
not being retrospective in its operation. Naraya- 
na Malya v. Govind Shetty . . 6 Mad. 18 

18. — Civil Procedure 

Code , 1859 , s. 13 — Power of Sudder Courts . — 

S. 13, Act VIII of 1859, enacted that, where a suit 
was brought for immoveable property situated 
within districts subject to different Sudder Courts, 
the Judge in whose Court the suit was brought 
should apply to the Sudder Court to which ho was 
subject for authority to proceed, and the Sudder 
Court to which the application was made, with 
the concurrence of the other Sudder Court within 
whose jurisdiction the property was partly situated, 
might give authority to proceed. But no power 
was expressly given in the section cited, or elsewhere 
in the Act, to direct the transfer of a suit brought 
in a Court subordinate to one Sudder Court 
to a Court subordinate to another Sudder Court. 
Queer e : Whether Sudder Courts acting in con- 
currence had power to make such a transfer. 
Skinner alias Nawab Mirza v. Orde 

I. L. B. 2 All. 241 

17, , - ; Civil Procedure 

Code , 1859, s. 13 — Family domains of the Maha- 
raja of Benares. Held, following S. A. No. 969 of 
1877, decided the 14th December 1877, that the 
provisions of s. 13 of Act VIII of 1859 were not 
applicable in a case in which a portion of the im- 
moveable property was situated within the limits 
of the family domains of the Maharaja of Benares, 
those domains not constituting a district within 
the meaning of that section. Raghu Nath Bass 
v. Kakkan Mal . . . I. L. B. 3 All. 568 

18. ■■ — - ' Civil Procedure 

Code , 1877 , s. 24— Place of suing — Grounds of 
transfer . S. 24 of the Civil Procedure Code does 
not empower a High Court to transfer a suit in- 
stituted within its own jurisdiction to the jurisdic- 
tion of another High Court, but only to declare in 
which Court a suit shall proceed, and, if necessary, 
to stay all further proceedings within its own juris- 
diction. The defendants in a suit instituted at Main- 
puri, who resided and carried on business at Surat, 
applied under s. 24 of the Civil Procedure Code 
that the suit might be tried at Surat, on the ground 
that it would be tried with greater convenience to 
them at that place. Held, that, there being no 
balance in favour of either justice or convenience 
on the side of the Surat Court, the suit should 
proceed at Mainpuri. Tula Ram v. Harjiwan 
t> AS 3 . f . . I. L. B, 5 AIL 60 
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19. Civil Procedure 

| Code , 1877 , s. 25 — Power of High Court The 
| High Court cannot make an order of transfer of a 

case under s. 25 of the Code of Civil Procedure 
unless the' .Court from which the transfer is sought-, 
to be made has jurisdiction to try it. Peary 
Lall Mozumdar v. Komal Kishore Dassia 

I. L. B. 8 Gale. 30 

20. — — — . Civil '■ Procedure 

Code , 1802 , s. 25— Jurisdiction. An order for the 
transfer of a suit from one Court to another under 
s. 25 of the Code of Civil Procedure cannot be 
made nnless the suit has been brought in a Court 
having jurisdiction. The judgment in Peary 
Lall Mozoomdar v. Komal Kishore Dassia, I. L. 
R 6 Calc . 30, entirely approved. Led garb v. 
Bull. ' . , ■ ... . . I, L. B» 9 AIL 191 

L. B. 13 I. A* 134 

21. — A — : i Civil Procedure 

Code f 1877 , s. 25 — Transfer from Court in which a 
suit has been wrongly instituted. A suit for the 
infringement of certain inventions, instead of 
being instituted in the Court having, by virtue 
of s. 22 of Act XV of 1859, jurisdiction to entertain 
it, was instituted in a Court subordinate to such 
Court not having such jurisdiction. The Court 
having jurisdiction to entertain such suit, at the 
joint request of the parties, transferred it for trial 
to itself under s. 25 of the Civil Procedure Code, and 
tried it. Held, in the High Court, that, inasmuch 
as the parties has assented to the transfer of the 
suit, and its transfer brought it into the light 
Court, the fact that the suit had been originally 
instituted in the wrong Court did not render the 
transfer illegal, and the Court having jurisdiction 
had properly tried the suit. Hetman v. Bull 

I. L. B. 5 AIL 371 

But held by the Privy Council (reversing this 
decision) that under s. 25 of the Civil Procedure 
Code the superior Court cannot make an order of 
transfer of a case unless the Court from which 
the transfer is sought to be made has jurisdiction 
to try it. Peary Lall Mozoomdar v. Komal 
Kishore Dassia, 1. L. B. 6 Calc . 30, approved. A 
suit having beon instituted in the Court of the 
Subordinate Judge, who was incompetent to try 
it, the case was transferred by consent of parties 
to the Court of the District Judge for convenience 
of trial. Held, that such transference was in- 
competent and that such consent did not operate 
as a waiver of the plea to the jurisdiction which 
was taken in the defendant’s written statement 
and subsequently insisted upon. Led garb v. 
Bull . . . . I. L. B„ 9 All. 191 

L* B. 13 I. A. 134 

22. * — — - — : V High Court , , 

jurisdiction of — District Judge, jurisdiction of — 
Appeal — Appeal withdrawn from the District 
Court — Civil Procedure Code (Act KIV of 1882), 
s. 25. An appeal, the subject-matter of winch was 
over Bo, 000 in value, was wrongly presented and 
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filed in the District Judge’s Court, and was subse- 
quently upon application by the appellant with- 
drawn by the High Court under s. 25 of the Civil 
Procedure Code and registered as an appeal to that 
Court. The order of withdrawal left it open to the 
respondent to raise objection on the score of want 
• of jurisdiction of the District Court at the time 
of hearing of the appeal. Held , that, when an 
appeal is transferred under s. 25 of the Civil Pro- 
cedure Code, it must be heard subject to all the 
objections which could be taken before the Court 
from which it has been transferred. The High 
Court therefore had no jurisdiction to hear the 
appeal. Peary Lall Mozoomdar v. Komal Kishore 
JDassia, I. L . R. 6 Calc. 30 ; and Ledgard v. Bull, 
1. L. R. 9 All 393 : L. R. 13 I. A., 134, referred 
-to. Ram Narain Joshy v. Parmeswar Narain 
Mahta . . . . I. li. R.25 Calc. 39 

23. . Winding -uf Com- 

pany- — Transfer of winding-up from District Court 
to High Court — Companies Act VI of 1882 , s. 219 

Civil Procedure Code, ss. 25, 647 — Stat. 24 & 

25 Viet., c. 104 , s. 15 — Letters Patent, High Court, 
N.-W. P -s. 9. There is nothing in the Indian 
Companies Act (VI of 1882) or the High Courts 
Act (24 & 25 Viet., c. 104) or the Lettei’S Patent 
which prevents the High Court from calling for 
the record of the proceedings in the winding-up 
of a Company under the Companies Act, and 
transferring those proceedings to its own file. 
:8uch a power is given to the High Court by s. 647 
read with s. 25 of the Civil Procedure Code. Where, 
in the proceeding in the winding-up of a Company 
under Act VI of 1882, an order was passed admitting 
the proof of a particular creditor of the Company 
'before any liquidator had been appointed : — Held, 
that, this was an irregularity which by itself would 
justify the High Court in sending for the record. 
’Where the District Judge conducting the proceed- 
ings in the winding-up of a Company under Act VI 
of 1882 had, after receiving notice of the admission 
by the High Court of a petition for transfer of those 
proceedings to its own file, drafted and placed upon 
the record an order which it might have been 
difficult for him to reconsider if the matter again 
came before him, and where the case appeared 
to be one in which serious questions of law were 
’likely to arise which it would probably be difficult 
to discuss adequately in the District Court, in 
the absence of the authorities upon the subject 
and of any rules framed by the High Court 
for dealing with winding-up under the Act, and 
the case was of a kind which would probably 
come before the High Court in a variety of appeals 
from orders brought by one side or the other:— 
Held, that, under these circumstances the case 
was a proper one for the exercise of the High Court’s 
jurisdiction by calling up the winding-up proceed- 
ings to its own file. In the matter of fkz West 
Hopetown Tea Company . I, L. R. 9 AIL 180 

24. ; •• Civil Procedure 

s Code , IS 82, s. 25 — District Court , pozver of, as to 
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suit pending in its own Gourt — - Ultra vires. S. 25 
of the Civil Procedure Code (Act XIV of 1882) 
only enables a District Court to transfer a suit 
pending in a Court subordinate to itself, and not to 
transfer a suit which is pending in its own Court. 
Accordingly, where a District Judge made an order 
to retransfer to the original Court certain suits 
pending in his Court which had been previously 
transferred to his Court from a Subordinate Court. 
— Held, that the order of retransfer was ultra vires 
and should be discharged. Sakharam v. Ganga- 
bam . . . . I. L. R. 13 Bom. 054 

25. _ — , „ — A; Civil ■ :■ Procedure 

Code ( Act XIV of 1882), s. 25 — Transfer of exe- 
cution proceedings — 1 nsolvency proceedings-— Op- 
posing creditor's right to apply for transfer of 
insolvency proceedings . The power of transfer 
given by s. 25 of the Code of Civil Procedure extends 
to execution proceedings as well as to suits. An 
application to be declared an insolvent under 
the Civil Procedure Code is a proceeding in exe- 
cution, ana as such can be made the subject of an 
order under s. 25 of the Code. A creditor who has 

I received notice of an insolvency petition, and whose 
name is entered on the record of the execution 
proceedings as an opposing creditor, is a party” 
within the meaning of s. 25 of the Code of Civil 
Procedure, and may apply for a transfer of the 
proceedings under the section. Nassau van ji v. 
Hhabsedjx Dhunjishah . I. L. R. 22 Bom. 778 

26. - — — - Ganjam and 

Vizagapatam Agency Courts Act (XXIV of 1839 ) — • 
Validity of Agency Rule No. 22 passed under the 
Act — Jurisdiction of High Court to transfer suit 
pending in the Agent's Court to the District Court 
— High Court's Charter Act (24 <k 25 Viet., c. 104 ) , 
s. 15. An order was made by a single Judge by 
consent of the parties, transferring a case from the 
Court of an Agent to the Governor, Vizagapatam, 
to a District Court. A further order was made 
by a single Judge, which, though in form an order 
dismissing a review petition against the first-men- 
tioned order, was in substance an adjudication 
upon the question whether the High Court has 
jurisdiction to order the transfer of a suit from 
the High Court of such an Agent to a District 
Court. Held, that the High Court has no juris- 
diction to transfer a suit pending in the Court 
of the Agent to the Governor, Vizagapatam, to 
the District Court of Vizagapatam ; and that 
Agency Rule No. 22 made in 1840, under the 
powers conferred by Act XXIV of 1839, is a valid 
rule. Maharajah oe Jeypore v. Papayyamma. 

I, L. R. 23 Mad. 329. 

27. ■ — : — - — Civil ’Procedure 

Code , 1882 , s. 831 — Claim below ordinary pecu- 
niary limit. By virtue of s. 647 of the Code of 
Civil Procedure, a superior Court may, for sufficient 
cause, transfer a claim, registered under s. 331, 
to a subordinate Court for trial. Sithabakshmi 
v. Vythilinga . . I. L. R. 8 Mad. 548 
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28 . 


Eeasons for 


transfer — Amending issues — Procedure on 
The mere transfer of a suit for the convenience 
of the public, or for the acceleration of business, 
from one subordinate Court to another, does not 
affect the authority of the Judge of the District 
Court to transfer it to his own file, or to another 
Court, or to retransfer it, if he see sufficient cause 
for so doing ; nor would the circumstance that a 
ease had been up on appeal to the High Court 
on a preliminary point, and been remanded for 
a trial on the merits, limit the authority of the 
District Court Judge to bring it upon his own 
file, or to transfer it to the file of a Court other 
than that in which it was instituted. The omis- 
sion of the Judge to assign his reason for trans- 
ferring the case does not vitiate his proceeding. 
When a Judge transfers a case to his own file, he 
is at liberty to amend the issues first laid down 
and to raise additional issues, and to go into the 
whole case, except upon any question upon which 
there has been a judicial finding. Tarucknath 
Mookerjee v . Gouree Churn Mookerjee 

3W.E 147 

29 . Procedure on transfer — 

Evidence of witnesses. Where a suit which was filed 
originally before a Principal Sudder Ameen, who 
had fixed the issues and recorded the evidence 
of witnesses, is transferred by a Judge to his own 
file, the Judge, his Court being a Court of original 
jurisdiction, ought to have the witnesses before 
him and take heir evidence de novo. Unno - 
bqorna v. Hurbullub Singh . 8 W\ R. 465 


30 . 


Civil Procedure 


Code , 1882, s. 25 — Court to which suit is transferred 
not talcing fresh evidence. Where the trial of a 
suit was commenced by a Subordinate Judge and 
then transferred by the District Judge to his own 
file under s. 25 of the Civil Procedure Code, and the 
latter did not retake the evidence, but dealt with 
the ease as it came to him from the Subordinate 
Judge and dismissed the suit: — Held, that the 
District Judge had not tried the case within the 
meaning of s. 25 of the Coae. Bandhu Naik. 
v. Lakhi Kuar . . I. L, R. 7 All. 342 

■yBl.: a a Case referred to 

arbitration — Power of Judge to decide after trans- 
fer. A case having been withdrawn by the Judge, 
for , trial in his own Court, from the Principal 
Sudder Ameen 5 s Court, where it had already been 
referred to arbitration : — Held , that the Judge 
was quite competent to decide the case himself, 
without necessarily being bound also to refer it 
to arbitration. Aboo Mahomed v. Kishen 
Mohun Surma . * . 8 W. R. 290 


, 32 ; 


Suit 'pending in 


Court of Subordinate Judge with Small Cause 
Court powers — Trasfer to Munsifs Court — Civil 
Procedure Code , s. 25— Munsif, jurisdiction of — 
Subordinate Judge, jurisdiction of — Provincial 
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Small Cause Courts Act (IX of 1887), s. 35. 
The plaintiff filed his suit as a Small Cause 
Court case in the Court of a Subordinate Judge 
having Small Cause Court powers. During the 
pendency of the suit the Subordinate Judge took 
leave and his successor was not invested with 
Small Cause Court powers. In consequence of 
this, the District Judge made an. order, under 
s. 25 of the Code of Civil Procedure, transferring 
all cases above the value of R50 then pending 
before the Subordinate Judge in his capacity as a 
Small Cause Court to the Munsif to be tried as 
Munsifs Court cases. The Munsif had Small 
Cause Court powers up to R50. The plaintiffs 
suit was for R69. The case was accordingly 
tried by the Munsif and the plaintiff appealed, 
his appeal coming before the same Subordinate 
Judge before whom the suit was filed. Held, that, 
granted that the suit was a Small Cause Court suit 
(which was not decided), whether s. 2d of the Code 
of Civil Procedure or s. 35 of the Provincial Small 
Cause Courts Act (IX of 1887) was applicable, 
it would remain throughout a Small Couse Court 
suit and be subject to the incidents of such a 
suit. Mangal Sen v. Bute Chand ■ 

I. I». R. 13 All, 324 


33. 


Civil Procedure 


Code, 1882 , s. 25 — u Court of Small Causes™ 
meaning of the expression— A Court invested with 
Small Cause Court powers. The exj>ression t6 a 
Court of Small Causes 55 in the last clause of s. 25 of 
the Code of Civil Procedure (Act XIV of 1882) 
means a Court properly and strictly so called, 
and does not include a Court invested with the 
jurisdiction of a Court of Small Causes. Mangal 
Sen v. Eup Chand , 1. L. E. 13 All. 324, dissented 
from. Ramchandra v. Ganesh 

I. L. R. 23 Rom. 382 


Transfer of suit 


34, 

by order of High Court — Duty of Court to which 
transfer is made. When a suit has been transferred 
by an order of the High Court from the Court 
of a Subordinate Judge to the Court of the District 
Judge for a trial, it is the duty of the District 
Judge to try the suit himself, and he is not com- 
petent to transfer the suit back to the Court 
of the Subordinate Judge. Fatima Bisr v. 
Akdue Ma^id 'll X*» : /Rr 14\AIL 5SX/ 


85, 


Civil Procedure 


Code, 1882 , s. 25 — Application to High Court after 
rejection of a similar application by the District 
Judge. Where an application to a District Judge 
to transfer a suit pending in the Court of the Sub- 
ordinate Judge to his own file had been granted, 
the High Court declined to entertain an application 
for transfer of the same suit from the Court of the 
District Judge. Farid Ahmed v. Dulari Bibi f 
/, L. E. 6 AU. 233 , referred to. Muhammad 
Safdar Husen v. Puran Chand 

X Ii. R. 20 AH. 395 
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36. . Civil Procedure 

Code (Act XIV of 1882), s. 25 — Transfer of suit 
from the Court of a Small Causes at Calcutta to the 
Court of the District Judge at Dacca— Jurisdiction 
of the High Court. The High Court, in the exer- 
cise of its appellate jurisdiction, has the power to 
transfer a suit from the Court of Small Causes 
at Calcutta to any other Court having equal or 
superior jurisdiction. Kad ambini B aiji v. Mad an 
Mo-hot Basack . . . 3C.W, ST. 247 

37. — Application for transfer— 

Transfer of several separate suits— Separate appli- 
cations . Where it is desired to have a number 
of suits transferred, a separate application should 
be made in each case for transfer. Kishoree 
Lall v. Luchmot Doss . • 2 N. W. 147 

38. Part-heard ease — Civil Pro * 
cedure Code (Act XIV of 1882), ss. 25, 191 (2) 
— Suit commenced in a District Court — Issues settled 
by District Judge — Case transferred to Sub -Court 
by High Court— Decision by Sub -Judge — Appeal 
to and decision of District Judge — Validity of 
decision in appeal and of transfer by High Court. A 
suit was instituted in a District Court, and issues 
were settled by the District Judge. The suit was 
then transferred by the High Court to the Court 
of the Subordinate Judge who decided the case ; 
an appeal was then preferred to and was heard 
by the District Court, though the Judge who heard 
the appeal was not the Judge who had settled the 
issues. On, a second appeal being preferred to the 

* High Court : Held , (i) that the District Court had 
jurisdiction to hear the appeal, s. 17 of the Madras 
Civil Courts Act (HI of 1873) having no applica- 
tion ; and (ii) that the High Court had jurisdiction 
under ss. 25 and 191 (2) of the Code of Civil Proce- 
dure to make the transfer to the Subordinate Judge, 
though the case was in part heard. Palanisami 
C$wndan v. Thondama Cowndan (1902) 

I. X>. B. 26 Mad. 696 

39. ' — — — : Be -transfer — Civil Procedure 

Code , s. 25 — Transfer — Be-transfer by District 
Judge to his own file of a case once transferred , 
by him to the file' of the Subordinate Judge. Where 

a District Judge had once exercised the powers 
conferred by a 25 of the Code of Civil Procedure 
and transferred a case to his own file from the file 
of the Subordinate Judge, he cannot afterwards re- 
transfer such case to the Subordinate Judge, 
Sukharam v. Gangaram , I. L. P. IS Bom. 654, 
followed. Sita Pam v. Nauni Dulaiya. I. L. P. 

21 All 230 , referred to. Amir Beg am v. Prahlad 
Das (1902) ; ,1. X. B. 24 All. 804 

40. - — — Civil Procedure 

Code , 1882 , ss. 28. 403 et seq. — Transfer — Applica- 
tion: for leave to sue in forma pauperis filed in Court 
of Subordinate Judge — Application transferred by 
District Judge to his own file— District Judge not 
thereafter competent to send the suit bach to the Subor- 
dinate' Judge for trial. A pauper plaintiff present- 
ed to" a Subordinate Judge an application for leave 
to sue- as a pauper. This application was, by 
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means of an order under s. 25 of the Code of Civil 
Procedure, taken on to the file of the District Judge,, 
and heard and granted by him. Held , that the- 
District Judge had no power subsequently to 
transfer the pauper suit thus initiated back to the- 
file of the Subordinate Judge. Amir Begam v. 
Prahlad Das , I. L. R. 24 All. 304 , referred to. 
Hand an Prasad v. Kenney (1902) 

I. X. B. 24 All. 350: 

41. — Act XX of 1887 

(Bengal, N.-W. P. and Assam Civil Courts Act), 
ss. 11 and 17— Civil Procedure Code , s. 25 — Trans- 
fer — Jurisdiction— Construction of Statutes. Held, 
that the words “ in the event of the death, resig- 
nation or removal of a Subordinate Judge, or of 
his being incapacitated by illness or otherwise 
for the performance of his duties, or of his absence 
from the place at which his Court is held,’ 9 occur- 
ring in s. 11, cl. (1), of Act XII of 1887, include 
the abolition by order of Government of a special 1 
Court temporarily constituted by Government 
to exercise jurisdiction in a particular district 
and that therefore where such Court, being the 
Court of a Subordinate Judge, had ceased to exist, 
and the District Judge had taken upon his own 
file a suit which had been pending before the 
said Court, it was competent to the District Judge,, 
under s. 11, cl. (3), of the Act above-mentioned,, 
to re-transfer such suit to the Court of the per- 
manent Subordinate Judge in his district, from 
which Court the suit had already been transferred 
by him to the Court of the temporary Subordinate 
Judge. Amir Begam v. Prahlad Das , I. L. P. 

24 All. 304, and Sahhram v. Gangaram , I. L. R. 

13 Bom. 654, distinguished. Gappii Lal v. 
Mathura Das (1902) . I. X. B. 26 All. 1 88 

2. LETTERS PATENT, HIGH COURT, CL. 13. 

1. - Transfer to High Court— 
Jurisdiction of High Court , Calcutta — Sessions' 
Court , Allahabad. The High Court at Calcutta had 
no jurisdiction over the Court of the Sessions Judge- 
at Allahabad, such Court not being subject to the 
superintendence of the High Court under the 13th 
section of the Charter. Great Eastern Hotel 
Company v. Secretary oh State fob India 

1 Ind. Jur. N. S. 219* 

2. — • Ground for 

transfer — Prejudice to interests of parly. A suit 
will not be removed from a Zillah Court in which ■ 
it was instituted, to the ordinary original jurisdic- 
tion of the High Court, unless it be clearly 
shown that the interests of the party petitioning 
for such removal will be prejudiced by a non-re- 
moval. Borradaile v. Gregory . . 

Bourke Ex. O. C. 1 

8. Power to transfer 

■ — Grounds for transfer — Inconvenience— Expense. 
The 13th Section of the Letters Patent, 1865, 
of the High Court at Port William gives the- 
Court power ’ to order a suit to be transferred for 
trial only where the transfer is agreed on by the- 
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parties, or for the purposes of justice ; and in the 
absence of agreement it must be made out that 
there will be inconvenience amounting to ^ this, 
that if the case be tried in the Court in which it 
was originally laid, the trial will be unsatisfactory. 
The mere fact that it would be less expensive 
to try the case in the High Court is not sufficient 
of itself for the Court to act upon and order the 
case to be transferred. Ojooderam Ivhan v. 
Norinmoney Dosses . 1 Ind. Jur. IN. S. 398 

4. Ground for 

transfer — Nature of questions for disposal — Con- 
duct of Judge. On an application under the Let- 
ters Patent, I860, el 13, for the removal of a suit : — 
Held, that, having regard to the whole circum- 
stances connected with the case from the beginning, 
the questions to be disposed of, and the conduct of 
the Judge before whom the proceedings were, it 
was proper and necessary for the purposes of jus- 
tice that the suit should be removed. Thakoor 
Kapilnauth Sahai Deo v. Government 

’ 10 B. L. R. 168 

5. — — Ground for 

transfer— -Nature of questions for disposal — Local 
prejudice. The Court refused to transfer a case 
from the Mofussil where there were, among other 
alleged reasons, suggestions that the plaintiffs 
ease might be prejudiced by being tried in the mo- 
fussil, and that difficult and intricate questions 
of law would arise in the case, the Court not being 
satisfied by the evidence that such reasons existed. 
Coubjon v. Courjon . . . 9 B. L. B. 10 

8. — — Ground for 

transfer — Consent of parties — Expense. A suit for 
an account and for other relief relating to immove- 
able property situated without the local limits 
of the ordinary original civil jurisdiction of the 
High Court, was instituted against several defend- 
ants in the Court of the Subordinate Judge of the 
district within which the property was situated. 
Upon a petition by one of the defendants, consent- 
ed to by most of the other defendants and by the 
plaintiff, the High Court ordered the suit to be 
removed from the Court in which it had been in- 
stituted, to be tried and determined by the High 
Court as a Court of extraordinary original juris- 
diction on the grounds that the parties and the 
witnesses resided in Calcutta, that it would be 
cheaper to try the suit in Calcutta, and that all 
parties appearing on the motion desired a transfer. 
vPayn;'%; : 'Administrator' General' op Bengal 
I. L. R. 6 Calc. 766 : 6 C. L. B. 221 

— — — Ground for 

transfer — Difficult questions of English law in case. 
The Court will order a suit to be removed from the 
mofussil, and tried in the High Court, when difficult 
points of English law arise, and when generally it 
appears to be an unfit ease to be tried in the mo- 
fussil. Doucett v. Wise . 1 Ind. Jur.3Sf, S, 94 


TRANSFER OF CIVIL CASES— cmtd. 

2. LETTERS PATENT, HIGH COURT, CL. 13 
— contd. ■ 

8 . ■ — --7-*----—:-™-*--^ Ground for 

transfer — Questions of English laic — Parties— -Bri- 
tish subjects and residents of Calcutta. Where a 
case was originally tried by a Zillah Judge, and on 
appeal to the High Court on its appellate side the 
Judges of that Court remanded it to the Court below- 

. for a fresh, trial, intimating .that it was'- a proper, 
case to be transferred under cl, 13 c-f the Letters 
Patent constituting the High Court ; and where it 
appeared that questions of English law were in* 
volved in the case, that the witnesses and parties 
were chiefly British subjects, and the plaintiff an 
officer of the High Court and resident in Calcutta, 
the Court ordered the case to be transferred 
for trial to the High Court, original jurisdiction. 
Dotjoett v. Wise . .1 Ind. Jur. N, S. 227 

9. Ground for 

transfer— Sale in execution of decree — Order wind- 
ing up company . On 25th October 1870, a petition 
for the winding up of the B T E Company of 
Assam was presented to the Court of Chan- 
cery in England by one of the shareholders of the 
Company, and a provisional liquidator was ap- 
pointed." On 5th November, at an extraordinary 
meeting of the Company, it was resolved that the 
Company should be wound up, and liquidators 
were appointed. On 12th November the petition 
for winding up came on for hearing, and an order 
was made that the voluntary winding up should 
continue, subject to the supervision of the Court. 
On 18th November, by deed under the hands and 
seals of the liquidators, M was appointed their 
attorney in India. On 27th October certain im- 
moveable properties in Assam belonging to the 
Company were attached in execution of decrees in 
certain suits in the Court of the Munsifs of Debro- 
ghur. On 9th December the properties were put up 
for sale, and purchased at prices which, it was al- 
leged, "were considerably under their value. Applica- 
tions' were made in the Munsifs Court at Debro- 
ghur by the purchasers for confirmation of the 
sales, which applications were opposed by M and 
pending the Munsifs decision an application was 
made to the Deputy Commissioner of Luckimpore : 
for an order to stay all proceedings in the decree 
suits on the ground of the order for winding up the 
Company of 12th November, which application 
was refused on 15th February 1871. On 16th 
February 1871 the Munsif made an order confirm- 
ing the "sales. M thereupon petitioned the High 
Court for the removal of the suits from Assam to 
the High Court, to be tried in its extraordinary 
original civil jurisdiction, oh the ground that no 
appeal would lie against the' order of 15th February 
refusing to stay the proceedings in the suits ; and 
that, if an appeal should be preferred to the Deputy 
Commissioner from the order of the Munsif con- 
firming the sales, his decision, would be final The 
application was opposed on behalf of the purchasers. 
Held, that the Munsif, not having had notice of the 
winding-up order of 12th November, had power to* 

18 R 


yql* y. 
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2. LETTERS PATENT, HIGH COURT, CL. 13 
— contd, 

sell the property on 9th December, and the sale 
having actually taken place, and there being 
nothing to show that there was any irregularity in 
the proceedings, the High Court would have no 
power, if the cases were brought down, to set aside 
the sale. This therefore was not a proper case for 
the exercise of the power which the High Court 
possesses under cl. 13 of the Letters Patent. 
In the matter of decree-suits in the Court of 
Munsif of Debroghur . . 7 B, L, E. 305 


10 . 


Law governing 


case. Where a suit was originally instituted in the 
Hooghly Court, and H S, who was a defendant, and 
not subject to the jurisdiction of that Court, joined 
in an application to have the case tried by the High 
Court in the exercise of its extraordinary original 
civil jurisdiction, which application was granted : — 
Held 'per Phear, J., that the suit must be treated 
as if the plaint had been originally filed in the High 
Court, the proceedings in the Hooghly Court being 
without jurisdiction, and the cause of action hav- 
ing arisen wholly within the jurisdiction of the 
High Court. Held , on appeal by Peacock, C.J., 
and Macpherson, J., that the defendant H S, 
by joining in the application to have the suit re- 
moved to the High Court, admitted the jurisdiction 
of that Court to try the suit in the exercise of its 
extraordinary original civil jurisdiction, and could 
not afterwards dispute the jurisdiction. The law, 
therefore, to be administered by the High Court 
must be the same law and equity which ought to 
have been applied if the suit had been tried in 
the Court at Hooghly. Per Macphersok, J. 
—The law which would have been applicable to 
the case if it had been tried at Hooghly is practically 
the same as the English law, whatever may be the 
nationality of the parties. Grose v. Amirtamayi 
Dasi 4 B. L. R. O. C. 1 : 12 W. B. O. C. 13 


11 . 


Letters Patent 


High Court, 1865, cl. 13 — Grounds for transfer- 
practice . In a suit for immoveable property in- 
stituted in the Dinagepur Court the defendant 
applied for its transfer to the High Court under 
cl. 13 of the Letters Patent, the grounds upon which 
the transfer was asked for being that questions 
of difficulty arose in the suit, that the defendant’s 
witnesses lived in Calcutta ; that it would be im- 
possible for her to go to Dinagepur and take her 
witnesses there owing to the expense; that an 
agreement upon which the suit was brought was 
executed in Calcutta ; that the plaintiff resided 
and carried on business in Calcutta ; and that all 
the persons who knew of the transactions in suit 
were residents of Calcutta or its neighbourhood. 

. Held, that, under the circumstances, the case was a 

■ ■ne to be transferred to the High Court. 
ra Lall Roy v. Sarvamangala Dabee 

I. L, R* 24 Calc.' 188 ■ 

•Survomokoola Debi v. Harendra Lall Roy 

1 c. W. N. 1Q9, 


TRANSFER OF CIVIL CASES -contd. 

2 LETTERS PATENT, HIGH COURT, CL. 13 
— concld. 

12 . 


— Application 

for transfer — Before whom application should he 
made. An application to the High Court to 
remove a case from a District Court, and to try it as 
a Court of extraordinary original jurisdiction, under 
s. 13 of the Charter, should be made to a Judge sit- 
ting on the original side of the Court. Doucett 
v. Wise . . . . .4 W. R. Mis. 7 

IS. Suit in Civil Court of Resi- 

dent at Aden — Aden Courts Act (II of 1864 ) — 
Transfer of suit to the High Court — Power 
of High Court— Jurisdiction. The Civil Court of 
the Resident at Aden as constituted by Act II of 
1864, is subject to the superintendence of the High 
Court at Bombay, within the meaning of cl. 13 
of the Letters Patent, dated the 28th December 
1865 ; and the High Court has power to remove 
a suit from the Court of the Resident and to try 
and determine the same. Abdul Karim Fateh 
Mahomed v. Municipal Officer, Aden (1903) 

I. L. R. 27 Bom. 575 


14. 


Civil Cases— 


Power of High Court to remove suit from Court of 
Political Resident at Aden — Letters Patent of High 
Court , 1865 , cl 13, — Superintendence of High 
Court — Charter Act (24 and 25 Viet., c. 104), s, 15— 
Aden Court's Act (II of 1864). The Civil Court of 
the Political Resident at Aden as constitued by 
the Aden Court’s Act (II of 1864), is subject to the 
superintendence of the High Court at Bombay 
within the meaning of cl; 13 of the amended Letters 
Patent, 1865 ; and that High Court has power to 
remove a suit from that Court to itself for trial and 
determination. Municipal Officer, Aden, v. 
Ismail HaLee (1905) . I. L. R. SO Bom. 246 

s.c. L. R. S3 I. A. SO 


3. GROUND FOR TRANSFER, 

Expense, convenience, on 


1 . 

other good reason — Civil Procedure Code (Act 
XIV of 1882), s. 23— Practice. S. 23 of Act XIV 
of 1882 is only intended to provide for those ca,ses 
where, on the ground of expense or convenience, 
or some other good reason, the Court thinks that 
the place of trial ought to be changed. Parties 
desirous of obtaining the transfer of a case from 
one forum to another ought clearly to explain to 
the Court by petition and affidavit what is the na- 
ture of the claim and defence ; they should further 
state what are the issues and the evidence required, 
and then satisfy the Court that, either on the ground 
of expense or convenience, or otherwise, the place 
of trial ought to be changed. Khatija Bibi v. 
Taruk Chunder Dut.t 

L L. R. 9 Calc. 980 : 13 C. L. R. 182 

2, Portion of property in 

another jurisdiction — Civil Procedure Code, 
1877, s. 23— Procedure. The fact that a portion of 
property, the whole of which is sued for in the 
Court of the Munsif of A, is of less value than the 
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3. GROUND FOR TRANSFER — concU. 
remaining portion which is within the jurisdiction 
of the Munsif of B, is no sufficient ground for an 
application under the Code of Civil Procedure, s. 23, 
for a transfer to the latter Court. A party apply- 
ing under s. 23, Act X of 1877, must first of all 
give notice to the other party or side ; the appli- 
cation should then be received by the Munsif and 
transmitted to the High Court through the Dis- 
trict Court. Purrun jo te v. Deon Pandey 

2 a L. R. 352 

3. Suit for partition of pro- 

perty partly in Calcutta and partly in 
mofussil. In a partition suit instituted in the 
second Subordinate Judge’s Court of the 24-Pergun- 
nahs, the parties being residents of Calcutta, when 
the property sought to be partitioned consisted of 
(a) moveable property situate in Calcutta ,* (b) 
moveable property, ffths of which was in 
Calcutta, the rest being in the immediate vicinity, 
and when it appeared that, if tried in Alipore, an 
Ameen would have to partition the Calcutta pro- 
perty, and that the suit could be more expeditiously 
and cheaply tried in the High Court. Held, 
that the case was a proper one to be transferred 
to the High Court to be tried on the original side, 
and an order was made accordingly. Jotendro 
Nauth Mitter v. Raj Xvristo Hitter 

I. L. R. 18 Calc. 771 

TRANSFER OF CRIMINAL CASES. 

1. General Cases .... 12492 

2. Letters Patent, High Courts, 1865, 

CL. 29 12501 

3. Ground for Transfer . . 12502 

See Appeal in Criminal Cases — Acts — 
Burma Courts Act. 

I. L. R. 4 Gale. 667 

See Complaint — Institution op Com- 
plaint, AND NECESSARY PRELIMINA- 
RIES . 5 a W, N. 488 

See Complaint — Power to refer to 
Subordinate Officers. 

See Criminal Procedure Code (Act V 
of 1898), s. 110 I. L. R. 80 All. 47 

See Criminal Procedure Code (Act V 
of 1898), ss. 145, 192, 529. 

I. L.R. 36 Calc. 370 

See Criminal Procedure Code, 1898, 
s. 526. 

See Criminal Procedure Code, s. 526 A. 

I. L. R. 15 Gale. 455 

• See Criminal Proceedings. 

1. 1». R. 12 All. 66 
I. L. R. 14 All. 346 
I. L. R. 19 Mad. 375 
5 C. *W\ N. 252 

■S,ie. Discharge of Accused. 

7 C. W. N. 527 


TRANSFER OF CRIMINAL CASES— 
contd. 


See Magistrate, Jurisdiction of — . 
Powers of Magistrates. 

4 O. W. N. 321 
I. L. R. 13 AIL 345 

I. L. R. 22 Mad, 148 
I. L. R. 22 Born. 549 
I. L. R. 26 Mad. 180 
See Magistrate, Jurisdiction of — 
Special Acts — Cattle Trespass Act, 
1871 . I. L. R. 23 Gale. 300 • 442 
See Magistrate, Jurisdiction of — 
Withdrawal of cases. 

I. L. R. 14 Mad. 399 
I. L. R. 15 Mad. 94 
I. L. R. 22 Bom. 549 
See Possession, Order of Criminal 
Court as to— Transfer or with- 
drawal of Proceedings. 

I. L. R. 22 Calc. 889 

5 C. W. N. 686 

See Security for Good Behaviour* 

I. L. R. 16 All. 9 
I. L. R. 19 All. 291 

grounds of— 

See Transfer of Criminal Case. 

I. L. R. 36 Calc. 904 

Letters Patent, High Courts 

el. 29— 

See Transfer of Criminal Cases — 
Ground for Transfer. 

I. L. R. 28 Calc. 709 

power of, by Magistrates— 

See Cattle Trespass Act, s. 20, Sch. II. 

I. L. R. 34 Calc. 926 


when proceedings taken in ab- 
sence of accused— 

See Accused Person . 5C. W.1. 110 


1. — Power to transfer — Criminal 

Procedure Code , 1882 , «?. 178 — Reference to Sigh 
Court — Burma Courts Act ( XVII of 1875), s. 80, 
The Local Government has no power, under s. 
178 of the Code of Criminal Procedure, to transfer 
trial to the Court of a Commissioner a criminal 
case duly committed for trial to the Court of the 
Recorder of Rangoon ; but the Local 
Government has the power to transfer a case 
from the district of Rangoon to the Ses- 
sions Division of Pegu, Queen-Empress v. Xga 
Tha Moung I. L, R. 10 Calc, 643 

18 b 2 


_ right of accused to — 

See Security for Good Behaviour. 

I. L. R. 29 Calc. 392 


1. GENERAL CASES. 


See High Court, Jurisdiction of— 
Madras — Criminal. 

I. L. R. 12 Mad. 89 
See Magistrate— General Jurisdiction. 

I. L. R. 30 Calc, 449 
I. L. R. 23 Calc. 44' 
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1. GENERAL CASES — contd. 

2. Criminal Pro- 

cedure Code, 1882, s . 526 — District Magistrate and 
Civil and Sessions Judge ( qua Magistrate ) o/ Ifcm- 
galore subordinate to High Court . The District 
Magistrate and Civil and Sessions Judge of the 
Civil and Military Station at Bangalore are Magis- 
trates subordinate to the High Court at Madras 
within the meaning of s. 526 of the Code of Criminal 
Procedure. The High Court therefore has power 
to transfer a case from the Courts of those Judges 
to any other Criminal Court. Under the circum- 
stances disclosed, the High Court transferred this 
case. Scott v. Ricketts I. X». B. 9 Mad. 356 

3. . — Power of High 

Court, Bombay — Criminal Procedure Code , 1882, 
s. 526— Act III of 1884, s. 11 — Cantonment Ma- 
gistrate, Secunderabad. The High Court of Bom- 
bay, having been vested, by notification of the 
Governor- General of India in Council, No. 178 of 
23rd September 1874 with original and appellate 
criminal jurisdiction over European British 
subjects, being Christians, resident, amongst other 
places, at Secunderabad, outside the Presidency 
of Bombay, and within the territories of His High- 
ness the Nizam of Hyderabad, the Cantonment 
Magistrate of Secunderabad in his character of a 
District Magistrate is subordinate to the High 
Court in criminal matters relating to Christian 
European British subjects in Hyderabad within 
the contemplation of s. 526 of the Code of .Criminal 
Procedure (Act X of 1882), as amended by Act III 
of 1884, s. 11 ; and the High Court possesses, by 
virtue of the appellate jurisdiction so vested in it, 
the power of transferring a criminal case pending 
in the Cantonment Magistrate’s Court either to 
itself or to any criminal Court of equal or superior 
jurisdiction. The High Court, by an order under 
s. 526 of the Criminal Procedure Code (Act X of 
1882), transferred the present case of defamation 
from the Court of the Cantonment Magistrate at 
Secunderabad to the High Court for trial, on the 
ground that no machinery for a trial by jury 
existed at Secunderabad. Queen-Empress v. 
Edwards . . . I. L. B. 9 Bom. 333 

4. Aden Act (II of 1864} — 

Power of High Court, Bombay — Transfer of case 
from Court of Political Resident at Aden — Cri- 
minal Procedure Code, 1882, s. 526. A prisoner 
charged with having committed murder at Perim 
was committed by the Magistrate there on the 26th 
August 1885 for trial before the Political Resident 
at Aden, by whom he was convicted and sentenced 
to death on the 1 4th September 1885. On the 
26th January 1886 the High Court of Bombay re- 
versed the conviction and sentence, on the ground 
that the Court of the Resident had no jurisdiction 
over the Island of Perim, and that the Resident, 
not having been appointed a Judge of a Court of 
Session for that island, was not competent to try 
the prisoner. The High Court ordered a re-trial 
before a competent Court. On the 10th February 


TBAHSFEE OF CBIMIHAE CASES — 

contd. 

1. GENERAL CASES — contd. 

1886 the Government of Bombay issued the noti- 
fication (No. 823) above set forth. On the 11th 
March 1886 an application was made to the High. 
Court of Bombay for the transfer of the case to 
another Court of Session or to the High Court for 
trial. Held, that Perim is a Sessions Division, and 
that, after the establishment, under the Code of 
Criminal Procedure, of a Court of Session for the 
Perim Sessions Division and the appointment of 
the Resident at Aden as Sessions Judge of that 
Court, the accused stood properly committed 
to a Court of Session. The High Court therefore 
could transfer the case from that Court, under s. 
526 of the Code, to any other Court of equal or 
superior jurisdiction, or to the High Court of Bom- 
bay. Per Bird wood, J. — The High Court can- 
not, under s. 526 of the Criminal Procedure Code- 
(Act X of 1882), any more than under s. 25 of 
the Civil Procedure Code (Act XIV of 1882), 
direct the transfer of a case, which is not 
properly before a subordinate Court of com- 
petent jurisdiction, to receive and try it. Peary 
Ball Mozoomdar v. Komal Kishore Dossia, I. L. R. 
6 Calc . SO, followed. Queen-Empress v. Thaku,. 

I. L. R. 8 Bom. 312 , distinguished. Per Jakdine, 

J. — After the High Court had annulled the pro 
ceedings in the Court of the Resident at Aden as 
without jurisdiction, the case could not be treated 
as still pending in his Court ; and as there was no 
Court of Session in existence at the time of the 
commitment, it necessarily followed that the case 
remained in the Magistrate’s Court. But, whether 
the case was considered as pending in the Court 
of a Magistrate, or of a Resident, or of a Sessions 
Judge, the High Court had the power to transfer it,, 
and that under the circumstances the case should 
be so transferred to the High Court for trial.. 
Queen-Empress v. Mangal Tekchand. 

I. B. B. 10 Bom. 274 

5. . : European 

British, subject — Jurisdiction of High Court to 
transfer — Groimds for transfer — Criminal Procedure 
Code ( Act X of 1S82), s . 526-Act XXXVII of 1855— 
Sonthal Pergunnahs. The Court of a Magistrate 
in the Sonthal Pergunnahs is, as regards the trial 
of an European British subject, to the subordinate 
High Court, and the High Court has power, under 
s. 526 of the Criminal Procedure Code, to direct the 
transfer of a case in which such subject is concerned. 
The transfer of a case should be ordered when 
there are circumstances which may reasonably 
lead the petitioner to believe that the Magistrate 
has to some extent prejudged the case against him, 
and will in consequence be prejudiced in the trial. 
In the matter of the petition of Wilson 

I. B. B. 18 Calc. 247 

8, — : . 1— Transfer 1 ' to: ; ^ 

High Court's Criminal Procedure Act (X of 1875), 
s. 147 ( Criminal Procedure Code, 1882 , $. 526) and 
s. 115 — £< Case ” referred to High Court ■ — Reference 
to Police Magistrate. Semble : That the 4 4 case * * 
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conid. 

L GENERAL CASES — conid, 

mentioned in s. 147 of the High Court’s Criminal 
Procedure Act (X of 1875) must refer to some ques- 
tion in the nature of a criminal proceeding, and 
not to a matter of a quasi -civil character, such, as 
the reference to a Police Magistrate contemplated 
in s. 115. Reg. v. Ramadas Samaldas. Ex j 
parte Madavji Dharramsi . 12 Bom. 217 

7. — High Courts' 

Criminal Procedure Act , 1875 , s. 147 ( Criminal Pro- 
cedure Code , 1882 , s. 526 ) — “ Other proceeding " — 
Commitment , application to quash — 24 & 25 Viet. ; 
c. 104, ss. 13 and 15. The words 4 ‘ or other pro- 
ceeding ” in s. 147 of Act X of 1875 did not include 

a commitment, and an application to have a com- 
mitment quashed could be entertained under the 
provisions of that section. In the matter of the 
petition of Charoo Chunder Mullick. Charoo 
•Chunder Mullick v. Empress 

I. L. R. 9 Calc. 397 

8. — — — - — — — Acquittal — 

J "Presidency Magistrates Act {I V of 1877), s. 181 — 
Calcutta Municipal Act ( Beng . Act IV of 1876), 
■ss. 75, 79. The powers of interference given to the 
High Court by s. 147 of the High Court’s Criminal 
Procedure Act were not intended to be exercised 
in the case of an acquittal by the Magistrate, but 
only in the case of convictions or other orders 
whereby a defendant is aggrieved or injured. 
Corporation op Calcutta v. Bheecunram Napit \ 

. alias Bheecun Napit . I. L. B. 2 Calc. 290 

9. — High Courts' j 

■Criminal Procedure Act, 1875, s . 147 ( Criminal 
Procedure Code , 1882, s. 526) — Notice to prosecutor — 
Penal Code, ss. 292 and 294 — Specific charge — 
Procedure on transfer to High Court. In an appli- j 
cation for the transfer of a case under s. 147, Act 
X of 1875, in which the prisoner has been convicted j 
and is undergoing imprisonment, it is in the dis- j 
cretion of the Court to order, for sufficient primd 
facie cause shown, that the case be removed with- 
out notice to the Crown. Semite : A charge under 
ss. 292 and 294 of the Penal Code should be made 
specific in regard to the representations and words j 
•alleged to have been exhibited and uttered, and j 
to be obscene ; and the Magistrate, in convicting, 
should in his decision state distinctly what were | 
the particular representations and words which J 
he found on the evidence had been exhibited and 
uttered, and which he adjudged to he obscene 
within the meaning of those sections. Where no 
such specific decision has been given, the High 
Court, when the case has been transferred under 

s. 147, Act X of 1875, may either try the case de 
* novo or dismiss it on the ground that the Magis- 
trate has come to no finding on which the convic- 
tion can be sustained. Queen v. XJpendronath 
Doss .... I. L. B. 1 Calc. 356 

; ; 10. : — 4 '■■■ — High ■ Courts' 

Criminal Procedure Act , 1875 , s . 147 — Transfer of 
, ease before Magistrate- — Power to issue Mandamus „ 
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A charge was made against the accused of using 
criminal force under s. 141 of the Penal Code. . : The' 
Police . Magistrate heard the evidence for the . pro-; 
secution, and, without disbeliving it, decided it 
did not amount to the offence charged. Held, 
that, assuming that an error of law had been 
committed, the High Court had no power to issue 
a mandamus to the Magistrate to commit the 
defendants ; it was not a case where the Magis- 
trate had declined jurisdiction ; he had exercised 
his jurisdiction and heard the case. Held , also, it 
was not a case which the Court could transfer 
under s. 147 of the High Court’s Criminal Proce- 
dure Act. Empress v. Gasper 

I. L. B. 2 Calc. 278 

11. High Courts' 

Criminal Procedure Act , 1875, s. 147- — Case trans- 
ferred to High Court— Refund of fine on quashing 
conviction — Notes of evidence taken by Magistrate , 
The High Court had no power, under s. 147, Act 
X of 1875, to order a fine to be refunded on quash- 
ing a conviction. The Court in this instance de- 
cided whether the case should be transferred under 
s. 147 on the notes of the evidence taken by the 
Magistrate at the trial. Queens. Jeebun^Bux 

I. Is. B. 1 Calc. 354 

12. — High Courts' 

Criminal Procedure Act, 1875 , s. 147— Costs — - 
Police Magistrates — Notes of evidence . In a case 
transferred to the High Court under s. 147, Act X 
of 1875, the Court had no power to give costs. 
Semble : The case may be transferred after final 
determination by the Magistrate. Notes of the 
proceedings before them should be taken in all 
cases by the judicial officers of all Criminal Courts 
subject to the Act. In the matter of Louis. In 
the matter of Bengal Act VI op 1866 

15 B. L. B. Ap. 14 

13. Power of District Magis- 

trate — Power to call for case — Procedure when , 
having called for it, he finds it out of Ms jurisdic- 
tion. The Magistrate of the district has authority 
to call upon to his own Court any criminal case 
without limitation as to the stage of proceeding 
at which it may be called. If the Magistrate, 
having in the exercise of his authority withdrawn 
any case, finds that it did not come within the 
jurisdiction of his Magistracy, he would not merely 
be competent, hut bound to refuse to proceed 
further with the ease. Vilaetee Khanum v. 
Merer Ali * . . . . 24W. R. Or. 4 

14. : — — — - Held; that, ■a|* i 

though the Magistrate of a district is competent 
to order the removal of any particular case from 
the file of a subordinate Court to his own, it is 
doubtful whether he can by general proceeding 
direct the transfer of cases which have no existence, 
and which are not pending before any of his subor- 
dinates. Government v. Girdharee Lall 

1 Agra Cr. 24 
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15. — — Criminal Pro- 

cedure Code , 2882, ss. 526 and 292 — Transfer of 
Criminal case by the High Court to the Court of a 
District Magistrate — Interpretation of order — Prac- 
tice. When a criminal case is transferred by an 
order of the High Court from a Court subordinate 
to a District Magistrate, to the Court of a 
District Magistrate if it is intended that the 
District Magistrate shall have power to transfer 
the case to a subordinate. Court, that intention 
will be expressed in the order of the High Court. 
If no such intention is expressed, it will be under- 
stood that, in the case of a transfer from a Court 
subordinate to a District Magistrate to a District 
Magistrate’s Court, that District Magistrate’s 
Court is expected to try the case itself ; but, when 
the transfer is from the Court of one District 
Magistrate to the Court of another District 
Magistrate it will be understood that, unless the 
contrary is directly expressed, the Magistrate of the 
Court to Which the transfer is made has power and 
jurisdiction to apply s. 192 of the Code of Criminal 
Procedure, and to transfer the case to the Court of 
any Magistrate subordinate to him who may be 
competent to try it. Queen- Empress v. Mata 
Prasad . . . . I. Xi. R. 19 AH. 249 

18. — A . Application for transfer — 

Criminal Procedure Code , 1872 , $. 64 — Power of 
Judge acting on English Committee. An application 
for the transfer of a ease under s. 64 of the Criminal 
Procedure Code, should be made, not by letter to 
the English Department of the High Court, but 
before the Court in its judicial capacity, and should 
be supported by affidavits or affirmation in the 
usual way. Queen v. Ztjhibuddin 

I. L. R. 1 Calc. 219 : 25 W. R. Or. 27 

17. — — - Notice of transfer— Subordi- 
nate Magistrates — Criminal Procedure Code (Act 
X of 1872), s. 48 — Notice to the parties before the 
transfer is made. Before a Magistrate of a District 
can transfer a case from a Court subordinate to him 
to any other subordinate Court, notice of such in- 
tended transfer should be served upon the parties, 
so as to enable any or either of the parties to come 
forward and show cause why such transfer should 
not be made. In the matter of the petition of 
Teacotta Shbkdar, Teac-otta Shekdar V. 
Ameer Majee 

I. Xi. R. 8 Calc. 393 : 10 C. L. B. 239 

18. Criminal Pro- 

cedure Code (Act X of 1882), s. 528 — Notice to ac- 
cused. An order under s. 528 of the Criminal Pro- 
cedure Code (Act X of. 1882), transferring a case 
for inquiry or trial from one Magistrate to another 
ought not to be made without notice to the accused. 
Queen-Embress v. Sadashiv Narayan Joshi 

I. Jj. R. 22 Rom. 549 

19. " Transfer of partly heard 

ease — Hearing of evidence. Where a lease which 
has been partly heard by one officer is transferred to 
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another officer for trial, the latter should hear all 
the evidence in the case before deciding it. Kopil 
Nath Sahi v. Koneeram . 14 W. R. Or. 8 

Queen v. Kullian Singh . 2 N. W. 468 

The High Court, however, declined to interfere 
in a case of this sort, as the prisoners did not appeal 
or raise any objection to the trial on this ground. 
Kopil Nath Sahee v. Ko nee bam 

14 W. R. Or. 3 

20. Adjournment — Application for 

adjournment of trial before hearing— Duty of Court 
to grant reasonable adjournment-— Refusal to ad- 
journ trial, effect of, on subsequent proceedings— 
Code of Criminal Procedure (Act V of 1898), s. 526 , 
cl. (5). The law does not require that an applica- 
tion for postponement under sub-s. (8) of s. 526 of 
the Code of Criminal Procedure, or an application 
to the High Court for transfer, should be made 
within any particular period before the date fixed 
for the hearing. It requires only that the party 
should notify to the Court before which the case 
is pending, before the commencement of the hear- 
ing, his intention to make an application for the 
transfer of the case. If such an intention is noti- 
fied at however short a time before the commence- 
'ment of the hearing, the Court before which the case 
is pending is bound to exercise its powers of post- 
ponement or adjournment without reference to any 
opportunity that the party might have had of mak- 
ing an application at some earlier time. The 
refusal to grant such an application for postpone- 
ment is illegal, and none of the proceedings that 
follow can be supported. Queen-Empress v. 
Gayitri Prosunno Ghosal, I. L. R. 15 Calc. 455, 
followed. Queen-Empress v. Virasami, I. L. R. 19 
Mad. 375; distinguished. Surat Lall Ohqwdhry 
v. Emperor (1902) . . I. L. R. 29 Calc. 211 

s.c. 6 C. W. N. 251, 

21. Criminal Pro- 

cedure Code (Act V of 1898), ss. 344, 526 — Magis- 
trate, competency of, to proceed with the. case up to 
the point at which the accused is called, on for Ms 
defence. Sub-s. (8) of s. 526, Criminal Procedure 
Code, does not make it obligatory to grant a special 
adjournment irrespective to whether the party 
has a reasonable time to make his application 
without such an adjournment; but makes it- 
obligatory only if it is necessary to enable the 
petitioner under s. 526 to make his application 
before the accused is called on for his defence. 
Where, upon an application, made by an accused 
for adjournment under sub-s. (<S) of s. 526, the 
Magistrate did not make any special order of ad- 
journment for the sole purpose of enabling him 
to make the application for transfer : — Held, that, 
the proceedings subsequent to the date of the re- 
fusal of the application were not bad, inasmuch 
as the applicant had sufficient opportunity for- 
applying between the time when he notified his 
intention, of so doing and the time he was called on 
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for defence. S. 526, sub-s. ( 8 )> requires only that 
a reasonable time shall be afforded for the applica- 
tion for postponement being made and an order 
being obtained thereon before the accused is called 
on for his defence. It is, therefore, competent 
to the Magistrate, before granting an adjournment, 
to proceed with the case up to the point at which 
the accused would be called on for his defence. 
Dhone Kristo Samanta v. King-Emeeror (1902) 

6 C, W. IN. 717 

22. — Criminal case/’— The provi- 

sion of s. 526 of the Criminal Procedure Code (Act V 
of 1898) do not give any power to direct the trans- 
fer of any proceedings initiated under s. 145 of the 
Code. Such proceedings do not constitute a 
£ e criminal case 5 5 within the meaning of s. 526 of 
the Code. A criminal case means a case arising out 
of, and dealing with, some crime already commit- 
ted. It does not include proceedings taken for 
the prevention of crime. In re Pandurang 
G o vino Pujari (1900) I. L. R. 25 Bom. 178 

23. J urisdiction — Criminal Pro- 

cedure Code ( Act V of 1898), s. 528 — Power of Dis- 
trict or Sub-Divisional Magistrate to transfer a 
criminal case from the file of a Village Magistrate — 
Extent of power— Petty thefts triable under Mad. 
Beg. IV of 1821. The jurisdiction which a 
District or Sub-Divisional Magistrate has, 
under s. 528 of the Code of Criminal Procedure, 
to transfer a criminal case from the file of a village 
Magistrate is limited to the cases (namely, those 
relating to petty thefts) which a village Magistrate 
is empowered by Mad. Reg. IV of 1821 to try and 
punish. Sevakolandai v. Ammayan (1902)M „ 

I. L. R. 26 Mad. 394 

24. — — 23*0 tiee — Criminally Procedure 

Code (Act V of 1898), s . 528 — Transfer of 
case at request of Magistrate. An order for the 
transfer of a case, made at the request of the Magis- 
trate, on whose file the case stands, and not on the 
application of a party, is an exception to the gene- 
ral rule that an order for transfer should not be 
made under s. 528 of the Code of Criminal 
Procedure without notice to the other side. Queen- 
Empress v. Kuprumuthtj Pillai (1900) 

I. L. R. 24 Mad. 317 

25. — _____ Criminal Pro- 

cedure Code, s. 528 — Transfer, application for — 
Notice to opposite party. Although s. 528, Code 
of Criminal Procedure, does not expressly provide 
for the giving of notice to the opposite party, yet, 
on general principles, when an application for 
transfer is made by one party, notice should be 
given to the other party, before an order of trans- 
fer is made. Teacottah Shehdar v. Ameer Majee, 
I. L. B. 8 Calc, 393, referred to. Ajodheya Lae 
v. Paryag Narain (1902) . .7 0. W. 3N. 114 

26. — e clarity for keeping the 

peace — Criminal Procedure Code, ss, 101 (2), 
192 — Power of District Magistrate to transfer 
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proceedings instituted by him against a person 
not within his district. Meld, that it was com- 
petent to a District Magistrate, who had initiated 
proceedings under s. 107 (2) of the Code of Crimi- 
nal Procedure against a person not at the 
time within the limits of his jurisdiction to 
transfer such proceedings at a later stag© to a 
Magistrate subordinate to himself, although such 
Magistrate was not competent to initiate such 
proceedings. King--Emperoe v. Munna (1901) 

I. L. R. 24 All. 151 

27. Security to beep 

the peace — Jurisdiction of Magistrates — Criminal 
Procedure Code (Act V of 1898), ss. 107, 192 — - 
Proceedings, initiation of. A District Magistrate 
instituting proceedings under s. 107 (2) of the 
Criminal Procedure Code has power to transfer the 
inquiry to any subordinate Magistrates, competent 
to inquire into the same. The object of s. 107 of 
the Criminal Procedure Code is to restrict the 
initiation only of proceedings against persons resid- 
ing beyond the local limits of the jurisdiction of 
District Magistrates, and not to restrict their power 
to transfer such proceedings, after initiation, to a 
subordinate Magistrate. Sham, a v. Lechliu Shekh, 
I. L. B. 23 Calc. 300 ; Baglm Singh v. Abdul 
Wahah , I. L. B. 23 Calc. 442, distinguished. 
Dincndro Nath Shanial , In re, 1. L. B, 8 Calc. 851 ; 
Satish Chandra Panday v. Bajendro Narain Bagchi, 
I. L. B. 22 Calc. 898 , referred to. King-Emperor v. 
Munna , I. L. B, 24 All. 151 , followed. The pro 
ceedings under s. 117 of the Code are intended to be 
precautionary and not punitive. Surjya Kanta 
Roy Chowdhry v. Emperor (1904) 

X. Xi. R. 31 Calc. 350 

28. — Supplementary case — Dis- 

qualification of Sessions Judge to try— 

Adjournment of case-Criminal Procedure Code (Act V 
of 1898), s. 526 , cl (8). The accused were committed 
for trial on the 12th December 1903. Trial was fix- 
ed for the 3rd February 1904 before the Sessions 
Judge. On the 3rd February the accused asked the 
Judge to refer the case to the High Court for trans- 
fer, on the ground that the Judge had previously 
convicted other accused persons on the same facts. 
This was refused. The accused thereupon applied 
under s. 526, cl. (8), of the Criminal Procedure Code, 
for an adjournment of the case, on the ground 
that the High Court would be moved for a transfer. 
This was also refused. The case proceeded, and, 
after the case for the prosecution was concluded, 
two -witnesses were examined on behalf of one of 
the accused and the case was adjourned till, the 
1 6th February. Between the 23rd and 16th Feb- 
ruary no application was made to the High Court 
for a transfer. The case was concluded on the 
16th February and the accused were convicted. 
Meld, that the Sessions Judge was not disqualified 
from trying the case. That the accused had a 
reasonable time for applying to the High Court 
before they -were required to enter upon their 
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■defence on the 16th February and, as they abstained 
from doing so, the proceedings of the Sessions Judge 
were not void. Joharuddin Sarkar v. Emperor 

(1904) . . . . I. E. R. 31 Calc. 715 

29. Succession of Magistrates— 

Transfer of case from one Magistrate to 
another — Be novo trial — Criminal Procedure Code 
(Act V of 1S98), ss. 360 and 528 — Practice. Section 
•350 of the Criminal Procedure Code is not limited 
to cases in which Magistrates succeed each other in 
their offices, but applies also to all cases transferred 
from the file of one Magistrate to that of another 
under s. 528 of the Code. Deputy Legal Remem- 
brancer v. Upendra Kumar Chose , 12 C. W. N. 140, 
commented on. Purmessur Singh v. Sooroop Audi - 
Jcaree, 13 W. R. Or. 40 ; Kopil Nath Said v. 
Koneeram , 14 W. R. Cr. 3, referred to. In re 
Raghoo Parirah , 19 W . R. Cr. 28 ; Damn Thakur 
v. Bkowani Sahoo , 1. L. R. 23 Calc. 194 ; Queen - 
Empress v. Bashir Khan , I. L. R. 14 All. 346, 
distinguished. Queen v. Hurnaih Guho Thakur ta, 
24 W. R. Cr. 52 ; Queen-Empress v. Angnu, (1889), 
All. W. N. 130 , not followed. Mohesh Chandra 
Saha v . Emperor (1908) I. I». B. 35 Calc. 457 

2. LETTERS PATENT, HIGH COURTS, 1865, 
CL. 29. 

X. Transfer to High Court— 

Power to transfer — Criminal Procedure Code , 1872 , 
$. 64. S. 29 of the Letters Patent of 1865 em- 
powers the High Court to transfer for trial before 
itself an appeal to a Court of Session from the 
sentence of a District Magistrate, and this power 
was not affected by s. 64 of the Code of Criminal 
Procedure, 1872, which authorized the High Court 
to transfer an appeal irom one subordinate Court 
of criminal jurisdiction to another. Sitapathi 
Nayudu v. Queen . . I. Ii. B. 6 Mad. 32 

2. Power to transfer 

— “ Competency ” to investigate case. The con- 
struction of el. 29 of the Letters Patent, 1865, is 
that the High Court has power, if in its discretion 
it thinks right to exercise it, to transfer the investi- 
gation or trial of any criminal offence committed 
in Calcutta to a mofussil Court, which is otherwise 
competent to try it, or to direct the trial by the 
High Court of an offence committed in the mofussil. 
“ Competent to investigate it 55 does not include 
competency as regards local jurisdiction, but only 
competency with regard to the offender, the nature 
of the offence and the punishment. Queen v. 
Nabadwip Goswami . . . V 

I B. Ii. B. O. Cr. 15 : 15 W. B. Cr. 71 note 

3. Power to transfer 

•—Power of single Judge on original side of High 
Court . On an application made for the transfer 
of. a case from the Sessions Court at Patna for trial 
by the High Court at Calcutta, on the grounds 
mainly that all hut one of the charges against the 
prisoners were for offences committed in Calcutta ; 
that the selection of Patna as the place of trial was 
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calculated to prejudice the prisoners ; that the 
police at Patna were getting up the case against the 
prisoners by improper and illegal means ; that by 
these means was created such a feeling of dread and 
insecurity among the witnesses and others in Patna 
as would prevent a fair trial from taking place 
there ; that some of the witnesses for the defence, 
although willing to give evidence in Calcutta, re- 
fused to go to Patna to give evidence; and that many 
difficult points of law were likely to arise at the trial ; 
but these allegations were denied by the affidavits 
filed in opposition to the application : — Held (Mao 
phebson, J., doubting), that the High Court had 
power under cl. 29 of the Letters Patent to transfer 
the case for trial by itself. The Court, however, re- 
fused the application, on the ground that a sufficient 
ease had not been made out for the exercise of the 
power of the Court, Per Phear, J. A single Judge, 
sitting on the original side of the Court, has power 
to entertain an application for the removal of a 
criminal ease from a Court in the mofussil to the 
High Court in the exercise of its extraordinary 
original criminal jurisdiction. Queen v. Ameer 
Khan . . 7B.L.R. 240 : 15 W. B. Cr. 69 

4. — — : Criminal Proce- 

dure Code (Act V of 1898), ss. 145 , 526— Jurisdic- 
tion of High Court to transfer a case pending disposal 
under s. 145. A case under s. 145 of the Code of 
Criminal Procedure is a “ criminal case,” and the 
High Court has jurisdiction to transfer it, both 
under s. 526 of the Code of Criminal Procedure and 
cl. 29 of the Letters Patent. Re Pandurang Govind 
Pujari , 1. L. R. 25 Bom: 179, not followed. 
Arumuga Tegundan (1902) 

I. L. B. 26 Mad. IBS 

3. GROUND FOR TRANSFER. 

1. — Nature of grounds for 

transfer — Transfer from one Magistrate to 
another. The High Court will not, except on very 
strong and very clear grounds, transfer a case from 
one Magistrate’s Court to that of another Magis- 
trate. In the matter of the petition of Shankar 
Abaji Hoshing. Reg. v. Shankar Abaji Hoshing 

6 Bom. Cr. 69 

2. Probability of unfair trial 

— Transfer from one Magistrate to another . It is 
only when there is reason to suppose that the pri- 
soner will not have a fair trial that the High Court 
will transfer a case from one magisterial officer 
to another. Queen v. Kisto Chunder Ghose 

2 W. R. Cr, SB 

3. Proof of grounds 

for transfer — Grounds necessary to obtain transfer 
when application is opposed by accused. Before 
the transfer of a case from one Criminal Court to 
another can be made, in cases in which the accused 
objects to the transfer, the prosecution must bri&g 
forward the very best evidence to prove that a fair 
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trial cannot be had in the District in which the 
•case is ordinarily triable. In the matter of Me 
petition of the .Legal Remembrancer. Em- 
press v. Nobo Gopal Bose I. B. R. 6 Gale. 491 

4. — - — Prosecution initiated by 

Magistrate — Conviction before same Magistrate 
* — Transfer of appeal from Magistrate to Sessions 
•Judge. Where the Magistrate of the district had 
procured the initiation of a number of prosecu- 
tions against the same person, and one of them 
which had resulted In conviction came up before 
him in appeal, the High Court, considering that it 
was not altogether seemly that he should hear the 
appeal, ordered its transfer to the Sessions Judge. 
Ramzan Ali v. Dtjrpo Komilla 

24 W. R. Or. 58 

5. Judge forming premature 

•opinion — Convenience — Relieving judicial officer 
of case he wishes not to try. The High Court does 
not exercise its powers of transfer in a case of 
forgery or perjury solely on the ground that the 
Judge who is to try the case had formed an opinion 
that the document has been forged or the perjury 
■committed. But when the transfer can be made 
without risk of any improper interference with the 
course of justice and without much inconvenience 
to the parties and witnesses, the transfer would be 
proper, not only as a fair concession to the accused 
person, but as a means of relieving the Judge from 
a position which he would himself desire to avoid. 
In the matter of the petition of Arttnachalla Reddi 

5 Mad. 212 

6. — — — Criminal Proce- 

dure Code {Act V of 1898), s. 526 — Expression of 
■ opinion by Magistrate in counter -case on evidence 
adduced . Where the complaint forming the sub- 
ject of trial in a case before a Magistrate related to 
facts forming the substance of the defence in an- 
other case already tried by the same Magistrate : — 
Held , that the Magistrate having had to express 
his opinion on the evidence, which formed the 
■evidence for the defence in that case, it was desir- 
able to have the complaint tried by some other 
.Magistrate- Chandra mani Sarma v. Kxjnja 
Rendi . . 4 C. W. N.824 

7. . Reasonable apprehension 

in the mind of the accused — Criminal Proce- 
dure Code , 1882, s. 526 — Real bias — Incidents 
calculated to create apprehension of bias. In deal- 
ing with applications for transfer what the Court 
has to consider is not merely the question whether 
there has been any real bias in the mind of the 
presiding Judge against the accused, but also the 
further question whether incidents may not 
have happened which, though they may be sus- 
ceptible of explanation and may have happened 
without there being any real bias in the mind of the 
Judge, are nevertheless such as are calculated to 
-create in the mind of the accused a reasonable 
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apprehension that lie may not have a fair and im- 
partial trial. Dupeyron v. Driver 

1. 1*. R. 23 Calc. 495 
Farzand Ali v. Sandman Prasad 

I. L. R. 19 All, 84, 

8. Probability of unfair trial — 

■'Complexity of case— 'Transfer . from, one Magistrate 
to another — Local investigation — Magistrate trying 
case, competency of , to be witness-— Competent wit- 
ness — Examination of , Magistrate trying cam as ■ a 
witness. Where an Assistant Magistrate with 
second class powers was directed' by : the ■ District;"''. 
Magistrate to take up a case of some complexity 
arising out of disputed boundaries to land, in 
which the accused were charged with rioting, tres- 
pass, mischief, and theft, and where, in the course 
of such investigation, he held a local inquiry ex- 
tending over five days, during which he made a 
number of notes and appeared to have made a very 
careful and conscientious investigation of the local- 
ity, such as would properly be made by a person 
whose duty it was to get at the facts with a view 
to lay the same before some tribunal, and during 
such investigation it appeared that he acquired 
a large amount of information with reference to the 
occurrence on which he had to arrive at a judicial 
determination, but which, by reason of the way 
it was acquired, he could not properly or legally 
consider in arriving at an ultimate decision of the 
case (such information not being guarded by the 
safeguards by which statements on which a Judge 
or a Magistrate exercising judicial functions can 
act must be guarded), and where it was suggested 
that the notes so made should be put on the record, 
and the Assistant Magistrate tender himself while 
trying the case as a witness to be cross-examined by 
either the prosecution or the defence -.-—Held, that 
such a course could not be allowed, and that the 
Assistant Magistrate ought not to try the case, 
but that it must be transferred to some other 
Magistrate exercising first class powers for dis- 
posal. Hari Kishore Mitra ?;. Abdul Baki Miah 
I. Jj. R, 21 Calc. 920 

' ; ; 9 . 

the jury — Criminal Procedure Code, 1882 , 
s. 526 , cl. (e ) — Expression of belief by the District 
Magistrate. When two such officers, as the Dis- 
trict Magistrate and the Sessions Judge, empha- 
tically express their belief that it will be next to 
impossible to obtain a fair and impartial trial if the 
case be heard before a jury chosen from a parti- 
cular district, the bare expression of such "belief, 
quite apart from the foundations thereof, must 
shake the confidence of the parties interested and 
of the public in the fairness and impartiality of the 
particular jury to try the case. An order for 
transfer in such cases is expedient for the ends of 
justice under s. 526, cl. (e), of the Criminal Proce- 
dure Code. The importance of securing the con- 
fidence of parties in the fairness and impartiality 
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of the tribunal is next only to the importance of 
securing a fair and impartial tribunal. Dupeyron 
v. Driver, I. L . B. 23 Calc. 495 , followed. The 
jury in a case triable by jury constitute a part and 
an important part of the tribunal. It is not quite 
reasonable to say where doubt is entertained as to 
the fairness and impartiality of the jury, that the 
trial should nevertheless go on before such a jury, 
because an erroneous verdict may, in the end, be 
set right by the High Court. Empress v. Nobo 
Gopal Bose, I. L. B. 6 Calc. 491, distinguished. 
Legal Remembrance v. Bhaieab Chaldea 
Oh uckebbutty I. L. R. 25 Calc. 727 

In the matter of the 'petition of the Deputy Legal 
Remembrancer. Queen-Empr!ess v. Bhaibab 
Chunder Chaeurbutty . . 2 C. W. N. 05 

10. Magistrate having bias 

against the accused — Criminal Procedure Code, 
1882, s. 526 A. Where a Magistrate in the course 
of an investigation under Ch. XIV of the Criminal 
Procedure Code, and also in the subsequent enquiry 
preliminary to commitment, acted in a manner in- 
dicating some bias against the accused : — Held, that 
the Magistrate should not proceed with the en- 
quiry, and the case should be transferred from his 
file. Ratnessari Peeshad Narain Singh v. 
Empress . . . . 2C.W.E 498 

11. — Illegal procedure by Magis- 

trate — Magistrate antagonistic to accused — Power 
of High Court . Where the procedure in the 
case of a person charged with an offence was 
found to be irregular and illegal, and the Magis- 
trate was prejudiced and antagonistic to the pri- 
soner, the High Court made an order (as in the 
Bancoordh Case, 4 B. L. R. Ap . 1), to transfer 
the proceedings to be tried by another officer ap- 
pointed or deputed by the Government of Bengal 
to try the case. Abdool Kadir Khan v. Magis- 
trate op Purneah 

11 B. Is. R. Ap. 8: 20 W. R. Or. 23 

12,. Judicial officers interested 

in case — Criminal Procedure Code, 1872, s. 64 — 
Road-cess case — Transfer of appeal for trial. 
Where it appeared that the only officers in the dis- 
trict of P* otherwise competent to hear an appeal 
from a conviction for theft of property alleged to 
have belonged to the Road Cess Committee of the 
district were, by reason of their connection with that 
Committee, interested in the result of the appeal, 
the High Court directed that the petition of appeal, 
together with all papers connected therewith, 
should be forwarded to the Sessions Judge of the 
24-Perguxraahs, to be dealt with as an appeal 
presented in his own Court. In the matter of 
Dwarea Nath Baser jee . .6C. L, R. 279 

' % 13 . , — , Magistrate expressing opi- 

nion unfavourable to accused — Criminal Pro- 
cedure Code, 1861 ■ s. 36 — Transfer By Magistrate. 
Although ts. 36 of the Code of Criminal Procedure 
did not require a Magistrate to state his reasons for 
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transferring a criminal case from a Court subordi- 
nate to him to his own or to any other subordinate 
Court, the High Court set aside an order of a Ma- 
gistrate transferring a case after the subordinate 
Magistrate, before whom it was, had taken the 
evidence for the prosecution, and had expressed 
an opinion unfavourable to the prosecution. Queen 
v. Nobocoomar Banerjee 14 W. R. Or. 12 

14. Manipulation of order- 

sheet by Magistrate — Criminal Procedure Code 
( Act X of 1882), s. 526 — Inquiry preliminary to 
commitment — Bias — Attaching document to record 
after receipt of order of High Court, staying pro- 
ceeding — Transfer, grounds of. It appeared that 
during the course of an inquiry preliminary to 
commitment some entries in the order-sheet were 
not made by the Magistrate, as required by the 
rules of the High Court, daily, and certain orders 
were not recorded either on the particular day or 
possibly even on the following day, and in one in- 
stance the Magistrate did not record the order 
with reference to the state of the proceedings 
then before him. In another instance a note had 
been subsequently interpolated in the order-sheet. 
It further appeared, that the Magistrate, after the 
receipt of the order of the High Court staying all 
further proceedings in the case, placed on the 
record a certain letter received from a medical 
officer. Held , that the Magistrate had acted with im- 
propriety and showed some bias against the accused 
that further proceedings should not therefore 
be taken before the said Magistrate and the case 
should be transferred to another Magistrate. 
An ant Ram v. Mansoob Buy 2 C. W. Sr. 639 

15 . - — — — ' Jurisdiction — Place of com- 
mission of offence— Transfer of preliminary inves- 
tigation — Criminal Procedure Code, 1872, ss. 64 and' 
69. The High Court, under ss. 64 and 69 of the 
Code of Criminal Procedure, directed the preli- 
minary investigation in this case, in which the- 
accused was charged with criminal breach of trust, 
to be held in Calcutta, the place where the offence 
charged was, if not wholly, at all events partly, 
committed. Queen v . Macdonald 

22 W. R. Cr. 6 

16. "View of the scene of the- 

occurrence by a Magistrate trying a crimi- 
nal case — Local investigation — Criminal Proce- 
dure Code, s. 526. It is not only not objectionable, 
but in many cases highly advisable, that a Magis- 
trate trying a criminal case should himself inspect 
the scene of the occurrence in order to understand 
fully the bearing of the evidence given in Court. 
But if he does so, he should be careful not to allow 
any one on either side to say anything to him 

j which might prejudice his mind one way or the 
other. The fact he has held such a local investiga- 
tion does not amount to a ground for transferring 
. the case to another Magistrate. In the matter of 
: the petition of Lalji \ I. L. R. 19 All, 302; 
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17. _ — Bias — Reasonable apprehension 

in the mind of the accused of Magistrate being 
biassed — Suit by servant of estate under Court 
of Wards , the District Magistrate as Collector being 
Manager — Code of Criminal Procedure {Act V of 
1898), s. 526. Where the apprehension in the 
mind of the accused that he may not have a fair 
and impartial trial is of a reasonable character, 
then, notwithstanding, that there may be no real 
bias in the matter, the fact of incidents having 
taken place calculated to raise such reasonable 
apprehension ought to be a ground for allowing 
a transfer. In the matter of the petition of J . 
Wilson, I. L. R. 18 Calc. 247 , and Dupeyron 
v. Driver , I. L. R. 23 Calc. 495 , referred to. * The 
mere fact that the Magistrate of the district is, 
in his capacity as Collector, concerned in the 
management of an estate held by the Court of 
Wards is no ground for asking for a transfer from 
the district of a ease brought by a servant 
of the estate and pending before a Subordinate 
Magistrate in the District. Bakttj Singh v. Kali 
Prasad (1900) . . 1. 1». R. 28 Calc. 287 

18. High Court , 

power of , to transfer case tinders . 145 of the Code of 
Crirmnal Procedure — Bias, reasonable apprehension 
of-— Witnesses, convenience to — Meaning of “case 95 
and ** criminal case 55 — Specific Relief Act (I of 
1877), s. 9 — Code of Criminal Procedure (Act V of 
1898), ss. 4, 6, 107, 110, 145, 178 , 192, 340 , 342, 435, 
437, 439, 526 , 527, 528 and 556— Charter Act (24 
& 25 Viet.), c, 104, s. 15 — Letters Patent, s. 29. 
Held (per Ghose, J.), that an investigation in a case 
under s, 145 of the Criminal Procedure Code is an 
inquiry, within the meaning of cl. (a) of s. 528 
of that Code. A Court of a Magistrate taking 
cognizance of a case under s. 145 is a Criminal Court, 
within the meaning of the Criminal Procedure 
Code. The expression 4 6 Criminal case, 5 9 in s. 526, 
may be understood as simply distinguished from 
a civil ease, being a case over which a Criminal 
Court has jurisdiction. It is doubtful whether, 
under s. 526, the Legislature meant to confer 
on the High Court the power of making a transfer 
in cases other than those in which a person is 
charged with an offence. The High Court may, 
however, under s. 15 of the Charter Act, direct 
the transfer of a ease, under s. 145 of the Criminal 
Procedure Code, which a Magistrate has taken 
cognizance of. Next to the importance of decid- 
ing a case fairly and impartially is the importance 
of conducting oneself in such a manner as to inspire 
in the minds of the parties a confidence that 
nothing but absolute justice would be done. If, 
therefore, by reason of the words or conduct of a 
Magistrate, or Judge, before whom a case is pend- 
ing, any party reasonably apprehends that there is 
a bias against him in the mind of the officer con- 
cerned, it would be expedient for the ends of jus- 
tice to transfer the ease from his file to that of 
some other officer competent to try it, though 
there may not be any actual bias. Dupeyron v. 
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Driver , I. L. R. 23 Calc. 495 , and The Legal 
Remembrancer v. Bliuirab Chandra Chuckerbmty 9 
1. L. R. 25 Calc. 727, referred to. Held (per 
Taylor, J.), that the phrases “case" and 
4 4 criminal case, " in the Criminal Procedure Code, 
are not co-extensive, and are not used indiscri- 
minately or interchangeably. The phrase 4 ‘cri- 
minal case," is intended to be used in, a ' .limited '' 
sense, and not to apply to every case cognizable 
by a Criminal Court. It is doubtful whether the 
High Court has power under s. 526 to transfer 
cases which do not relate to matters which may 
strictly be described as criminal as relating to a 
crime or offence under the law. The power, how- 
■ # ever, exists under s. 29 of the Letters Patent, where- 
in the phrase 44 criminal case," appears to be used 
without the distinction which apparently exists 
in the Criminal Procedure Code in respect of cases 
tried by a Criminal Court as opposed to civil cases. 
Lolit Mohan Moitra v. Surja Kant Acharjee 
(1901) . . .1. la. R. 28 Calc. 709 ; 

s.e. 5 C. W. N. 749 

19. Magistrate faking part dur- 

ing investigation by police — Criminal Pro- 
cedure Code ( Act V of 1898), ss. 526, 164 , 342 — 
Transfer of pending cases — Examination of accused 
by Magistrate, preliminary to trial, by way of cross- 
examination. When a Magistrate was present at a, 
search made by the police during an Investigation, 
and in all probability he came to know of some 
facts in connection with the case, it is expedient, that 
the case should be tried by some other Magistrate. 
During a police investigation, the examination of an 
accused by a Magistrate by way of cross-examina- 
tion is improper. (Taylor, J.)— In the course of 
a police investigation a Magistrate is entitled to 
record, under s. 104, Code of Criminal Procedure, 
any voluntary statement made by an accused 
person, but he is not entitled to examine him in 
respect of the facts of the case. S. 342 of the Code 
only empowers a Court to examine an accused to 
exifiain evidence already recorded. Gya Singh v. 
Mohamed Soliman (1901) . 5 C. W. N, 884 

20, Reasonable apprehension 

in the mind of the accused — Criminal 
Procedure Code (Act V of 1898), &. 526 — Incidents' 
and circum, stances calculated to create apprehension. 
A Magistrate is bound to postpone the hearing of a 
case for the purpose of enabling a party to apply 
to a Higher Court for a transfer and his refusal to 
do so renders the subsequent proceedings voidable, 
if not void. Queen-Empress v. Qayitri Prosunno 
Ghosal, I. L. R. 15 Calc . 455 , Surat Loll Chowdhry 
v. Emperor, 1 . L. R. 29 Calc. 211 and Kishori 
Gir y. Ram Narayan Gir, 8 C. W. N. 77, followed.. 
If the words used by and the actions of a judicial 
officer, though susceptible of explanation and trace- 
able to a superior sense of duty%re calculated to 
create in the mind of the accused an apprehension 
that he may not have an impartial trial, the case 
should be transferred to some other Judge for 



( 12509 ) 


DIGEST OF CASES. 


( 12510 ) 


TRANSFER OF CRIMINAL CASES— 
contd. 

3. GROUND FOR TRANSFER — contd. 
trial. Dhone Kristo v. King- Emperor, 1. L. R 
31 Calc. 715 , and Joharuddin v. Emperor , 8 C. W. 
N. 910 , referred to. Confidence in the adminis- 
tration of justice is an essential element in good 
government and a reasonable apprehension of 
failure of justice in the mind of the accused should 
be taken into consideration on an application 
for transfer. Narain Chandra Banerjce v. 
The Howrah Municipality, 10 C. W. N. 441 , ex- 
plained. Held, per Holmwood, J . The case 
should be transferred in view of the technical ob- 
jection that may be taken to the validity of the 
Magistrate’s final decision, owing to his having 
refused time to apply for a transfer. The views 
of Brett, J. as expressed in Narain Churbdra* 
Banerjee v. The Howrah Municipality, 10 C. W. N. 
441, concurred with. Kali Charan Ghose v. 
Emperor (1906) . . I. X*. R. 33 Calc. 1183 


21 . 


Criminal Pro- 


cedure Code { Act V of 1898), s. 526 — Buie nisi for 
transfer, issue of — Communication by vakil — Ex- 
amining witnesses after communication — Reason- 
able apprehension that fair trial would not be had. 
Where on an application being made by the accused 
to the trying Magistrate for time to enable him to 
move the High Court for transfer of the case pend- 
ing against him, the Magistrate did not pass an 
order at once but examined 13 witnesses for the 
prosecution, and then passed an order allowing 14 
days’ time and whereafter the fact of the issue 
of a rule by the High Court on the application for 
transfer had been communicated by a telegram 
from a vakil of the High Court, the Magistrate 
instead of postponing the case at once examined 
four witnesses and then made an order for adjourn- 
ment : — Held , that these proceedings on the part 
of the Magistrate were sufficient to justify the 
transfer of the case from his file. Wahed Mollah 
v. Shaik Basaraddi (1906) . 11 C. W. IN, 507 


22 . 


Magistrate having pre- 


judged accused in other case, sufficient 
ground for transfer — Criminal Procedure Code, 
s. 526 — Transfer of criminal case — Where the 
Magistrate has, in a counter case brought by the 
accused on the same facts, prejudged the guilt of 
the accused, the High Court will, in the interest of 
justice, transfer the case against the accused to 
some other Court. Rangasami Goundan v. 
Emperor (1906) . .1. I». B. 30 Mad. 233 


23. 


Opinion arrived 


at in another but similar case on other evidence 
■ — Bias — Criminal Procedure Code {Act. V of 1898), 
■s. 526. The doctrine that a reasonable apprehen- 
sion in the mind of an accused that he will not have 
-a fair trial is a sufficient ground for transfer is 
sound, but in applying it regard must be had to 
the circumstances of each case. The mere fact 
that in another case, on other evidence, the Judge 
has come to a particular conclusion is not in itself 
■a sufficient ground for transfer. Asimaddi v. 
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Govinda Baidya, 1 C. W. N. 426, referred to. 
Bajani Kanta Dutt v. Emperor (1909) 

I. L. R. 30 Calc. 904 


24. 


Omission to state grounds 


— Criminal Procedure Code {Act V of 1898), s. 528 . 
It is incumbent on the Court making a transfer 
under s. 528 to record its reasons therefor, but the 
omission to do so is not a ground for setting aside 
the order where it has not prejudiced the accused. 
Prakas Chunder Dutt v. Emperor (1907) 

I. L. R. 34 Calc. 918 

TRANSFER OF NON-TRANSFERABLE 
HOLDING. 

— — Landlord and Tenant 

Act {Bengal Act Vlll of 1869) — Occupancy raiyat 
unauthorised to transfer his holding — Usufructuary 
mortgage, if a transfer. By creating an usufructuary 
mortgage an occupancy raiyat not authorised 
to transfer his holding makes himself liable to 
ejectment by the landlord. Krishna Chandra 
Datta Chowdhury v. Khiran Bajania (1903) 

10 C. W. N. 499 

TRANSFER OF PROPERTY. 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

I. L. R. 30 Calc. 901 

See Transfer of Property Act. 

See Vendor and Purchaser — Comple- 
tion of Transfer. 

I. L. R. 2 Bom. 547 
I. Ii. R. 5 Bom. 554 

while transferor is out of posses- 
sion — 

See Vendor and Purchaser — Bills of 
Sale . . 2 B. L. R. P. C. Ill 


1 . 


-Ownership of cotton in press 


Bale — Exchange — Trade usage, proof of — Con- 
tract Act ss. 49, 77, 92, 151— Transfer of Property 
Act, s. 118 — Delivery of cotton to cotton press. 
According to mercantile usage in the cotton trade 
in Tuticorin where a dealer delivers cotton to the 
owner of a cotton press not in pursuance of any 
special contract, the property in the cotton vests 
in the owner of the cotton press who is bound to 
give the merchant in exchange cotton of like quan- 
tity and quality. The transaction is not a sale, 
but an agreement for exchange. Where therefore 
cotton thus delivered was accidentally destroyed 
by fire : — Held, that the loss fell on the owner of 
the press. Volk art Brothers v. Vettivelu 
Nad an . ’ . . I. ,L* R. 11 Mad. 459 

' Erection of . / building , for ; 


school on land — Gift of building for a school - 
Position of managers of school — Suit by managers 
for trover and trespass . Where a party who, partly 
with his own funds and partly with R10O suhscrib- 
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ed by the village, erected a building for a school 
never gave the property to the school, and 
never even acquiesced in the managers of the 
school entering upon it : — Held , that the managers 
entered upon it as trespassers, and that, although 
the proprietor acquiesced in their having taken 
possession, he did not thereby convey any property 
in the school to the subscribers, and was not bound 
to repay that portion of the money which he ex- 
pended himself in building the house, or to do 
more than return that portion of the funds which 
were subscribed bv the village. Sreehurry Roy 
v. Hills . . . . 7 W. R. 476 

s.c. on reference on original trial. 

6 W. R. Civ. Ref. 21 

3. gale while vendor is out of 

possession — Eight of 'purchaser to sue for pos- 
session. It is the practice of the Courts in this 
country to give effect to sales of property made by 
persons out of possession, and to recognize the 
title of the purchaser to maintain a suit. Runnoo 
Parley v. Buksh Ali . . . 3 RT. W. 2 

Kumurooddeen v. Bhadoo . 11 W. R. 134 

Auloce Monee Dossi l v. A clock Monee Debia 

25 W. R. 48 

PRANKRISHNA D tfY V. PlSWAMBHAR SEEN 

2 B. Ii. R. A. C. 207 
11 W. R. 81 

4. — — Eight cf pur- 

chaser lo sue fcr possession — Want of consideration . 
Alleged purchasers whose vendors were not in 
possession, and who have paid nothing for what is 
said to have been sold to them, are not competent 
to maintain a suit for possession of the property 
in dispute. Bishonath Dey Roy v. Chundeb 
Mohun Dtttt Btswas . 23 W. R. 165 

See Tara Soondoree Chowdhrain v. Collec- 
tor oe M.ymensingh 

13 B. Xi. R. 495 : 20 W. R. 446 

5 . Right of pur- 

chaser to sue for possession. The current of High 
Court decisions on the question whether a pur- 
chaser from a party not in possession is competent 
to maintain a suit to recover the land is in favour 
of the right to bring a suit. Biss ess or Doss v. i 
JoYKiSHORE Doss . . .25 W. R, 223 

6. — — - Wrongful dis- 

possession of vendor— -Eight of vendee to sue for pos- 
session. Where a conveyance of property was 
made by a person who had been in possession and 
enjoyment for years before she was wrongfully 
ousted, the conveyance was held to give a right to 
sue for immediate possession. Bikan Singh v. 
Parbtjtty Kooer 22 W. R. 99 

Nitty anund Gossain v. Shama Churn Chat- 
'terjee . . . 23 W. R. 163 

\See. Gunga Hurry Nundee v. Raghubram 
Nundee j . . 14 B. L. R. 307 : 23 W. E. 131 I 
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7. — Eight of assignee 

to sue for possession — Third parties — Requisite 
proof. An assignee of property, of which the as- 
signor was not in possession when the assignment 
was made, can only recover, even from the hands 
of third persons, upon showing that he would have 
a right to enforce specific performance of his con- 
tract against his assignor if the property were 
come back to the hands of the assignor. Boo- 
dhun Singh v. Luteefitn . . 22 W. R. 535 

8. Right of specific 

performance, after purchase of right to sue. Where 
a purchaser of a right to sue for possession brings a 
suit for specific performance and. it is not shown 
that he has left undone anything necessary to 
entitle him to what he claims, it must be taken in 
special appeal that the plaintiff is entitled to insist 
on specific performance of his contract with, his 
vendor. Lalla Sabil Chand v. Goodur Khan 

22 W. R. 187 

9. ■ — Suit by assignee 

for possession — Effect of bill of sale. The assignees, 
E, K, and G, of certain property brought against 
the assignor, L and others, a suit to obtain posses- 
sion of a portion of assigned property of which he, 
L, never had possession, and to obtain a declara- 
tion of right of ownership to the other portion 
already in the possession of one or more of them- 
selves. Held, that as L , at the time when the assign- 
ments were made, was not in either actual or con- 
structive possession, he was unable thereby to 
pass the property, and that the bill of sale was only 
evidence of a contract to be performed in future 
upon the happening of a contingency. Ram 
Khelawun Singh v. Oudh Kooer. 21 W. R. 101 

And see Boodhun v. Boodhun Singh 

21 W. R. 156 

10. — — — — — — - — : — - — - Suit by assignee 

for possession — Validity of transfer. The plaintiffs 
sought to recover possession from the defend- 
ants of certain land, claiming under a karar- 
nama executed to them by one Mutyawa. The 
defendants contended that Mutyawa had never 
been in possession of the land. The lower Appel- 
late Court held that, as Mutyawa was not in pos- 
session at the time v r hen the kararnama was exe- 
cuted, the plaintiffs’ claim was not maintainable. 
On appeal to the High Court : — Held, reversing the 
decree of the lower Appellate Court, that the cir- 
cumstance of Mut^awa’s not having been in pos- 
session at the time the kararnama was executed did 
not prevent the plaintiffs from recovering posses- 
sion from the defendants. Kalklas v. Kxmhaua 
Lali , I. L. R. 11 Calc. 121 : L. B. 11 L A. 219 , re- 
ferred to and followed. Ugarchand Manakchand 

. v. Majdapa Somana . : . . I. Xj. R, 9 Bom. 324 

11. ■ — - Sale in execution 

of decree— Assignment by purchaser who has not 
obtained possession. Upon a sale in execution 
of a decree the property in the thing sold passes 
to the purchaser; and there is nothing in either 
the Hindu or the English law which debars a third 
person from taking an assignment of such property 
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from the auction-purchaser, albeit it has not been 
reduced into possession by him. Govrsro Ragu- 
nath v. Govind Jagoji . I. X«. R. 1 Bom. 500 

12. Hypothecation of property 

without possession — Incomplete title. Held, 
that the hypothecation of property to which a 
judgment-debtor had not acquired absolute title 
was incomplete and insufficient to create a valid 
and perfect lien in favour of the mortgagee en- 
forceable by law against the actual possessor. 
Herchund Singh v. Ram Singh . 1 Agra 286 

13. Lease granted while lessor 

is out of possession. A valid lease cannot be 
granted by a person not in possession of the lands 
leased. Tiery v. Kristo Mohun Rose. 
Hovenden v. Akrar Ali . L. R. 1 1. A. 76 

14. — — Bights of lessee 

— Suit for possession. A transfer of property of 
which the transferor is not at the time of the trans- 
fer in possession is not ipso facto void. Where a 
patnidar, while out of possession of the patni 
estate, granted a dar-patni thereof : — Held, that the 
dar-patnidar’s suit against third persons, who were 
in possession of the estate, to recover possession, 
would lie, it appearing that the plaintiff- had paid 
an adequate consideration for the dar-patni, and 
that the dar-patni pottah was not evidence of a 

' in future on the happening 


his death. When 8 died, first defendant took 
possession of the property, whereupon plaintiffs, 
the Dharmakartas of the temple brought the present 
! suit to recover possession of it. The finding was 
that the transfer by 8 to first defendant was inten- 
ded to be effected only upon an event happening 
which did not in fact happen : — Held , that, as the 
event did not take place, effect was not given to 
the intention to transfer and no property passed 
to the first defendant. Ramalinga Mud ali v. 
Ayyadorai Nainar (1905) 

I. Is. R. 28 Mad. 125 

TRANSFER OF PROPERTY ACT (IV 
OF 1882). 

See Landlord and Tenant — Agricul- 
tural Tenancy. 13 O. W. H. 949 

See Landlord and Tenant — Eject- 
ment — Notice to quit. 

I. L,. R. 28 Calc. 308 

See Lease — Construction. 

I. Is. R. 7 Bom. 258 
I. Is. R. 17 Calc. 826 

See Limitation, Act, 1877, Son. II, Art. 

132 . . I. Is. R. 10 Mad. 509 

I. Ii. R. 14 Calc. 730 

See Limitation Act, 1877, Sch. II, Art. 
135 . . I. Is. R. 16 Calc. 693 

L. R. 16 1. A. 85 

See Mortgage — Foreclosure — 'Demand 
and Notice of Foreclosure. 

I. X,. R. 8 All. 388 
I. Xi. R. 1 Calc. 582, 

• holding created before — 

See Transfer . . 13 C. W. H. 541 

Application of A ek— Mortgages 

executed before Act came into force — ec Property , JJ 
meaning of —General Clauses Act (X of 1868), 
s. 2, els. 5, 6. Held by Edge, G.J., Straight, 
Tyrrell, and Knox, JJ., that the term “property” 
as used in Ch. IV of Act IV of 1882, means an 
actual physical object and does not include 
mere rights relating to physical objects. Held, 
by the Full Bench, that the Transfer of Property 
Act (IV of 1882), so far as the question of reliefs 
and procedure is concerned, applies to mortgages 
executed before the coming into force of the 
Act. Ganga Sakai r. Kishen Sakai, I. L. B. 6 
All. 262 , and Bkobo Sundari Deli v. Bahkal 


contract to be performed 
of a certain contingency, or that if it were so, that 
the plaintiff had done all he was bound to do to 
entitle him to specific performance of the agreement 
by the patnidar. Lokenati-i Ghose v. Jugobun- 
dhoo Roy . . . I. L. R. 1 Calc. 297 

; 15. r - — - ———Imp artible 

zamindari — Unregistered transfer — Transfer 
of Property Act — Effect of recited transfer in a mort- 
gage-deed — Notice to Revenue authorities of alleged 
transfer . An impartible zamindari having been 
’mortgaged., the zamindar , with other members of 
the joint family, including the defendant, his then 
presumptive heir, executed a deed-poll addressed 
to the mortgagee, which recited a transfer of the 
..zamindari to the defendant, and referred the mort- 
gagee, if paid off either by all the family or by the 
defendant, to surrender to the , latter. In pur- 
suance> of this deed, arzis were addressed to the 
Collector and Deputy Collector of the district, 
and a statement was made by the zamindar to the 
Collector that a transfer had been effected which 
was followed by mutation of names in the defend- 
ants favour. Held, (i) that the am and state- 
ment could not operate a transfer for which a regis- 
tered deed was prescribed by the Transfer of Pro- 
perty Act ; (ii) that the mortgage-deed was, both m 
form and substance, a transaction between the fami- 
ly and the mortgagee for the purpose of strengthen- 
ing, his title, and not between the several 
members of the family ; and (iii) that it did not 
'evidence a contract between the zamindar and 
the defendant which the latter could enforce. 

Thirugnana v. Periya Dorasami 
1900) . . . . I. I* R. 24 Mad. 377 

, S.C. L. R. 28 I. A. 46 ; 
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TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd. 

throughout Act IV of 1882 is used in its most 
generic sense, and will include the right known as an 
“equity of redemption.” Mata Din Kashodhan 
v. Kazim Husain 

I. L. B. 13 All. 432 

1. s. 2 — Mortgage executed before 

Act came into force — Assignment of after Act 
in operation. The provisions of the Transfer of 
Property Act apply to the assignment of a mort- 
gage made after that Act came into force although 
■the mortgage may have been made before the com- 
mencement of that Act. Lala Jugdeo Suhai v. 
Birj Behari Lal . . I. Xi. B. 12 Calc. 505 

2. Mortgage — Fore- 

closure — Beg. XVII of 1S06 , s. 8 — Provision as 
to the year of grace — Extension of time by mutual 
agreement. The years of grace allowed by s. 8, 
Regulation XVII of 1806, is a matter o procedure 
which it was open to the parties of extend by 
mutual agreement without prejudice to the proceed- 
ings already had under the section, and upon the 
expiration of such extended period the mortgagee 
acquired an immediate right to have a decree 
declaring the property to be his absolutely. The 
right so acquired by the mortgagee while the Regu- 
lation was in force is a right which falls within the 
•meaning of cl. (c), s. 2, of the Transfer of Property 
Act. Proceedings under s. 8 had come to a close 
by the expiration of the stipulated period of 
•extension while the Regulation was still in force, 
and the mortgagee brought his suit for possession 
in pursuance thereof after the passing of the Trans- 
fer of Property Act. Held , that the mortgagee was 
■entitled to a decree such as he would have had if 
the Regulation had been still in force. Baij Nath 
Pershad Narain Singh v. Moheshwari Pershad 
'Narain Singh . . I. L. B. 14 Calc. 451 

3. — — — - — _ Mortgage — Fore- 

closure— Suit for conditional sale — Reg. XVII of 
1806— Procedure. A suit was brought on the 24th 
January 1885 by a mortgagee upon a mort- 
gage by conditional sale asking for a declaration 
that the mortgagors right to redeem had been 
■extinguished, and that he was entitled to posses- 
sion of the mortgaged properties. The mortgage 
was dated the 6th April 1881, and the mortgage- 
money was repayable on the 13th May 1881. On 
the 9th July 1881 the mortgagee caused a notice 
to be served on the mortgagor in compliance with 
the provisions of ss. 7 and 8 of Regulation XVII 
of 1806. The year of grace expired on the 10th 
•July 1882. It was contended by the mortgagor 
that, as the Transfer of Property Act came into 
force on the 1st July 1882, the proceedings taken 
by the mortgagee should be regulated by the proce- 
dure laid down in ss. 86 and 87 of that Act, and not 
by the procedure prescribed by Regulation XVII of 
1806. Held, that the procedure laid down by the 
"Transfer of Property Act could not be applied to 
the case. Although the year of grace had not ex- 
pired when that Act came into force, and the full 
.-and complete right of the mortgagee had not ac- 


TRAHSFER, OF PROPERTY ACT (IV 

OF 1882) — contd. 

s. 2 — contd . 

crued, he had acquired the right to bring a suit- 
under the provisions of Regulation XVII of 1806 
at the expiration of the year of grace, and the 
mortgagor was under a liability to part with his 
property upon a suit being brought at the expiration 
of that year, and such right and liability came 
withint he meaning of these terms as used in 
cl., (c), s. 2, of the Transfer of Property Act. 
Mohabir Pershad Narain Singh v. Gungadkur 
Pershad Narain Singh I. L. B. 14 Calc. 599 

4. Mortgage — Suit 

for foreclosure— Conditional sale — Reg. XVII 
of 1806 — General Clauses Consolidation Act ( I of 
1868), s. 6 — “Proceedings." In a suit for fore- 
closure under a deed of conditional sale where* the 
due date of the deed expired and notice for fore- 
closure was served while Regulation XVII of 1806 
was in force, but before the expiration of the year 
of grace that Regulation had been repealed by the 
Transfer of Property Act : — Held , following Mohabir 
Pershad Narain Singh v. GungadJiur Pershad Narain 
Smgh, I. L. R. 14 Calc. 599, that proceedings for 
foreclosure ' having been commenced under the 
Regulation, those proceedings were saved by s. 
6 of the General Clauses Consolidation Act (I of 
1868). The 4 c proceedings ” referred to in that 
section are not necessarily judicial proceedings 
only, but ministerial proceedings, as, in the pre- 
sent case, the service of notice of * foreclosure. 
Umesh Chunder Das v. Chunchitn Ojha 

I. D. B. 15 Calc. 357 

5. — — and ss. 87, 86 — Suit for 

foreclosure of mortgage — Beng. Reg. XVII of 1806, 
ss. 7, 8 — Procedure— General Clauses Act (I of 
1868), s . 6. A mortgagee by conditional sale under 
an instrument executed while Regulation XVII 
of 1806 was in force and before the Transfer of 
Property Act, 1882, which repealed that Regulation, 
came into force, sued, after the rejieal of that 
Regulation, for foreclosure of the mortgage, not 
having proceeded in accordance -with the" provi- 
sions of s. 8 of that Regulation. Held (Stxjart 
CM., dissenting), that the procedure of that section 
was not saved by cl. (c) of s. 2 of the Transfer of 
Property Act but the provisions of that Act were 
applicable to the suit. Ganga Sahai v. Kishen 
Sahai . . . . X. X,. R. 6 All. 262 

0. and ss. 87 and B9— Attach- 

ment of property mortgaged prior to 1882. In 
1884 a mortgagee obtained a decree for arrears 
of interest due under a mortgage-deed of 1879, and 
in execution of the decree attached and applied 
for the sale of the land mortgaged ‘.—Held, that by 
reason of s. 99 of the Transfer of Property Act, 
1882, the land could not be sold otherwise than by 
by a suit instituted under s, 67 of the said Act. 
Kaveri v. Ananthayya .1. X*. R. 10 Mad. 129 

7. and ss. 67 and 99— Mortgage- 

decree — Execution of decree. A decree -holder, who 
had obtained a decree in the year 1880 against 
his judgment-debtor, declaring his title in certain 
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TBAHSFER OP PROPERTY ACT (IV 

OP 1882) — contd, 

— — s, 2 —contd. 

mortgaged properties and authorizing a sale, sought, 
after several previous applications keeping the 
decree alive, to execute his decree again on the 15th 
April 1885. The judgment-debtor objected, on 
the ground that no suit had been instituted or decree 
obtained under s. 67 of the Transfer of Property 
Act as directed by s. 99. Held, that s. 99 of that 
Act was not intended to apply to decrees already 
obtained declaring a lien and authorizing a sale 
but even assuming that it was so intended, s. 2 of the 
Act saved the right of the decree-holder to obtain 
a sale of the mortgaged properties. Ganga Sakai 
v. Kislim, Sakai , 1. L. B. 6 All. 262 , distinguished. 
Dinendra Nath Sannyal v. Chandra Iyishore 
Munshi . . . .1. X*. It. 12 Calc. 438 

8. and s. 86 — Mortgage — Condi- 

tional sale — Suit for 'possession on foreclosure— 
Beng. Beg. XVII of 1806, ss. 7, 8 . The procedure 
laid down in the Transfer of Property Act- may be 
applied to the case of foreclosure of a mortgage 
executed before the Act came into operation, pro- 
vided it be so applied as not to affect the rights 
saved by s. 2, cl. (c), of the Act. Where, therefore, 
under the provisions of Regulation XVII of 1806, 
notice of foreclosure had been served on a mort- 
gagor by conditional sale, the mortgage having been 
executed and the foreclosure proceedings taken 
before the Transfer of Property Act came into 
force, and after the expiry of the year of grace, 
the money not having been paid, the mortgagee 
instituted a suit for possession on foreclosure, and 
when such suit was defended by a third party who 
had purchased the mortgaged property at an exe- 
cution-sale and obtained possession before the 
commencement of the foreclosure proceedings, 
and the necessary notice had not been served upon 
him : — Held, that it was competent to the Court to 
apply the procedure prescribed by the Transfer 
of Property Act and grant the mortgagee a decree 
in the terms of s. 86, substituting the period of 
“one year” for the period of “six months ” 
therein mentioned. Ganga Sakai v. Kisken Sakai , 

I. L. B. 6 All 622, referred to. Pergash Ivger 
v. Mahabir Pershad Narain Singh 

I. 1>. R. 11 Gale. 582 

9. Mortgage — Fore- 

closure, suit for— Mortgage by conditional sale — 
Beng. Beg. XVII of 1806 — Procedure— Statute, 
construction of. Where a suit is brought, after 
the date of the Transfer of Property Act, for the 
foreclosure of a mortgage dated previous to the 
Act, the procedure to be followed is that given by 
the Transfer of Property Act,; the procedure of 
Regulation XVII, 1806, not being saved by s. 2, 
cl (c), of Act IV of 1882. Ganga Sakai v. Kisken 
Sakai , I. L. B. 6 All 262 , approved. Per Wilson, 

J. — It is a general rule in construing Statutes 
that in matters of substantive right they are not 
to be so read as to take away vested rights, but that 
in matters of procedure they are general in their 
operation. There is nothing in the Transfer of 
Property Ant front which if can be beyond reason- 

: : 


OP 1882) — contd. 


■ s. 2 — conoid . 

able doubt concluded that the Legislature intended' 
to depart from this settled principle of legislation. 
Per Trevelyan, J . — There is a clear distinction 
between “ relief 55 and the mode or procedure for 
obtaining such relief. The 4 4 relief ’ 5 remains un- 
affected by a change of procedure. The 4 ‘rights, 
and liabilities ” of a mortgagor and mortgagee,, 
and the 4 4 relief ’ 5 in respect of such rights and 
liabilities, are the same under Act IV of 1882 as. 
they were before. A different procedure for en- 
forcing such rights and obtaining such relief, has, 
however, been adopted by the Transfer of Property 
Act. Bhobo Sundari Debi v. Rakal Chunder 
Bose .... I. L. R. 12 Gale. 583 

ss. 2 cl. (c), (d) ; 111 el. (d). 

See Merger . 1. 1», R. 36 Gale, 802. 

s. 2, cl. 36. 

See Landlord and Tenant. 

1. 1*. R. 33 Gale. 786 

— s. 3. 

See Contract . 1. 1*. R. 33 Gale. 702 

See Declaratory Decree, shit for — 
Suits concerning documents. 

I». R. 29 I. A. 203 

See Mortgage . 10 C. W. 35T. 276 

See Parties — Parties to Suits — Mort- 
gages, Suits concerning. 

I. Xi. R. 21 Gale. 116 

See Registration Act, 1S77, s. 50. 

1. 1*. R. 16 All. 478 

1. — — — _ — Meaning of 

44 notice The definition of the word 6 4 notice 5 1 
in s. 3 of the Transfer of Property Act (IV of 1882) 
correctly codifies the law as to notice which existed 
prior to the passing of the Act. Churaman v. 
Balli . . . . I. L. R. 9 AIL 591 

2. Mortgage — Begis - 

tration , if it amounts to notice — Constructive 
notice. Case in which it was held that the mere 
registration of puisne mortgages did not amount 
to a constructive notice to the prior mortgagee, and 
he was not bound, before suing on his mortgage, 
to make a search in the registration office to ascer- 
tain who had subsequently acquired a right to 
redeem, and was not guilty of gross negligence 
or wilful abstention in not causing such a search.. 
Janki Pershad v. Kisken Dai, I. L. B. 16 All. 478, 
dissented from. Lalcsman v. Dasrat , I. L. B. 6 
Bom. 168 , Dundaya v. Chenbasapa , I, L. B. 9 
Bom . 427, Gkintaman y. Dareppa , J. L. B. 14 
Bom. 506, Narayan y. Bapu , I. L . B. 17 Bom. 
741, Churaman v. Balli, I. L. B. 9 All 591, 
disapproved. Shan Maun Mull v. Madras Building 
Company, I. L. B. 15 Mad. 268, Damodam v. Soma 
Sundara, I. L. B. 12 Mad. 429 , Madras Building 
Company v. Bovjlandson , I. L. B. 18 Mad. 888, 
Inder Dawan Pershad v. Gobind Ball Chowdkry, . 
L L. B. 23 Calc. 790, Preo Nath Chaltopadhya 
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TRANSFER OP PROPERTY ACT (IV 
OP 1882) — contd . 

s. 3 — concld. 

v. Ashutosh Ghose, I. L. R., 27 Calc . 358, and Jadu 
Nath Ghosh v. Radha Raman M ulcer jee, 5 C. W. N. 
Ixxxiii , notes, approved. Whether registration by 
itself amounts to notice in any case depends upon 
the facts and circumstances of that ease — upon 
the degree of care and caution which an ordinary 
prudent man would necessarily take for the pro- 
tection of his own interest by search into the regis- 
ters kept under the Registration Act. Bunwari 
Jha v. Ramjee Thakur (1902) . 7 C. W. IT. 11 

— — ss. 3, 6 (e), 130. 

Gee Assignment. 

I. E. R. 38 Gale. 345 

s. 4. 

Gee Registration Act, 1S77, s. 17, cl. ( d ). 

I. E. R. 17 Mad. 275 

ss. 4, 107 — Registration Act, 

ss. 17 ( d ), 49 — Proof of terms of oral lease by un- 
registered argeement in writing by tenant to occupy 
on certain conditions — Such evidence not excluded 
by s. 92 of the Evidence Act. The effect of the clos- 
ing words of s. 4 of the Transfer of Property 
Act is that s. 107 of that Act must be read 
along with s. 17 (d) of the Registration Act so 
as to add to the first sentence of s. (d) words 
to the following effect: — <c and all instruments 
referred to in s. 107 of the Transfer of Property 
Act. 55 An instrument which does not fall within 
s. 107 of the Transfer of Property Act is not 
compulsorily registrable because it falls within the 
definition of a lease in s. 3 of the Registration 
Act. A written undertaking by a tenant to occupy 
on certain conditions is not a document by which a 
lease can be made and is not an instrument referred 
to in s. 107, although it is a lease within the 
definition in s. 3 of the Registration Act. 
Such a document is not compulsorily registrable 
when s. 17 (d) of the Registration Act read 
by itself does not require it to be registered, and 
its admissibility in evidence to prove an oral lease 
is not precluded by anything in the Evidence Act 
or by s. 49 of the Registration Act. Turof 
Gahib v. Esuf Gahib, I. L. R. 30 Mad. 322, referred 
to. Kaki Subbanadri v. Muthu Rangayya 
(1909) . . . . I. L. R. 32 Mad. 532 

ss. 4, 123. 

Gee Gift . £. E. R. 33 Calc. 584 

• — s. 6. 

Gee Hindu Law — Reversionary Right. 

I. E. R. 28 Mad, 120 

Gee Onus of Proof — Hindu Law — 
Alienation . I. L, R. 17 All. 125 

Gee Right of Suit — Mesne Profits. 

2 C. W, 1ST. 43 

1. _ Property — Action- 

able claim— Transferable claim — Civil Procedure 
Code, s. 266 — Execution of decree — Attachment. 

VOL* V. 


TRANSFER OP PROPERTY ACT (IV 

OP 1882) — contd. 

s. 6 — contd. 

Under the Transfer of Property Act, c£ property 55 
includes an actionable claim. Rudra Perkash 

Misser v. Krishna Mohan Ghatuck 

I. E. R. 14 Calc. 241 

2 . Reversionary right 

— Assignment of the interest of a Hindu rever- 
sioner. The interest of a Hindu reversioner upon 
the death of a widow does not come within the 
terms of cl. (a), of s. 6 of the Transfer of Property 
Act (IV of 1882), and an assignment of such interest 
is allowed by law. Brahmadeo Narayan v. 
Harjan Singh . . I. E. R. 25 Calc. 778 

3. Mesne profits, right 

to recover — Transferability of — Actionable claim — 
Transfer of Property Act, s. 130. A right to recover 
mesne profits which are in the nature of damages 
is not transferable. Durga Gsundra Roy v. 
Koylash Chunder Roy . .2 0. W. IST. 43 

4. Hindu law— 

Transfer by a Hindu reversioner of his reversionary 
interest. Held, that it is not competent to a 
Hindu reversioner to transfer his reversionary in- 
terest expectant on the death of a Hindu widow. 
Gham Gunder Lai v. Achhan Kunwar, L. R. 25 I. A. 
183, followed. Jagg an Nath v. Dibbo (1908) 

I. L. R. 31 All. 53 

s. 6 (a). 

Gee Compromise . I. E. R. 31 Mad. 474 

Gee Hindu Law-— Reversioners. 

I. E. R. 29 Calc. 355 

Gee Mahomed an Law. 

I. L. R. 31 Bom. 165 

1. — — Gpes succes - 

sionis — N on-transferable and nan-releasable- — Deeds 
executed by pardanashin lady — Burden of proof— 
Mahomedan law. It was not intended by s. 6 
(a) of the Transfer of Property Act to establish 
and perpetuate the distinction between that which 
according to the phraseology of English lawyers 
is assignable in law and that which is assignable 
in equity. Sumsuddin v. Abdul Husein (1906) 

I. E. R. 31 Bom. 165 

2. — Hindu Law— Rever- 

sioner— Renunciation of reversionary right to a trans- 
fer of an expectancy and as such is void— Limitation 
Act (XV of 1877), Gch. II, Art. 127 — Time does not 
run until sharer excluded. A, a member of an undi- 
vided Hindu family was adopted by one F, a widow. 
His adoption was declared invalid in 1883. He con- 
sented to reside with V, and in 1886 orally renounced 
his right to a share in the property belonging to his 
natural family in consideration of his co-sharers 
who were also the reversioners of V renouncing 
the reversionary right in the properties held by F 
as the heiress of her husband. In a suit brought 
by A in 1901 for partition of the property in his 
natural family : — Held, that A's residing "with G 
from 1883 to 1896 did not amount to an abandon- 
ment by A of his right to partition or to an exclu- 

•IS c 
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TRANSFER OF PROPERTY ACT (IV 

OP 1882) — contd. 

s. 6 (a) — contd. 

sion of A to His knowledge, from the enjoyment of 
liis family property and that his right to partition 
was not barred by Article 127, Schedule II of the 
Limitation Act. Held, further, that the renuncia- 
tion of their reversionary rights by the reversioners 
amounted to a transfer of an expectancy and 
was a nullity under s. 6 (a) of the Transfer of Pro- 
perty Act and that such renunciation cannot be a 
good consideration for a contract. Dhoorjeti 
Subbayya v. Dhoorjeti Venkayya (1906) 

I. L. R. 30 Mad. 201 

3. — Transfer of 

bare expectancy by Mortgagor or by consent decree 
void.— -Res judicata in execution proceedings — 
Order passed after notice no res judicata when 
notice silent as to prayers claimed — Receiver , conti- 
nuation of, by Appellate Court—- Amendment of 
execution petition, power of Court to allow. A, 
the owner of an impartible and inalienable zamin- 
dari, which passed on the death of the owner for 
the time beings who had only a life estate, to the 
seqior male member of the family mortgaged it to 
B in 1892 without possession. Four male mem- 
bers of the family C, J), E, F, who were in the line 
of heirs joined A in executing the mortgage. Sub- 
sequently some usufructuary mortgages were exe- 
cuted to B and B was in possession of the zamin- 
dari. In 1894, Original Suit No. 43 of 1894 was 
brought by B against A, C , D, E, F, and others to 
recover the amount due under the mortgage of 1892. 
A consent decree was passed making defendants 
A, C, JO, E, F liable for the amount and directing 
that in case the amount was not recovered in the 
lifetime of A, it should be recovered from the other 
defendants when they succeeded to the estate 
and the zamindari was made liable for the decree 
amount. A died in 1904. He was succeeded by 
one not a party to the suit and on the latter’s 
death in 1.905, C succeeded as zamindar. In 1899 
and 1903 two applications for execution by sale 
of the whole zamindari were put in by B and were 
granted after notice served on C. The notices, 
however, only stated that application was made 
for execution of the decree, but the reliefs asked 
for were not stated. A applied again for execu- 
tion in 1905. The prayer was for sale of the 
zamindari and for the appointment of a Receiver, 
but the prayer for sale was given up at the trial. 
C \ raised various objections which were over-ruled 
and the Sub- Judge appointed a Receiver to take 
charge of the zamindari and its appurtenances. 
C appealed : — Held, on appeal, that C in 1892 was 
not a dormant co-owner with A in the zamindari 
and that the mortgage by O of his right in the za- 
mindari in 1892 was a transfer of a bare expectancy 
and was a nullity under s. 6 (a) of the Transfer of 
Property Act. The proMhition in s. 6 (a) of the 
Transfer of Property Act is based on principles of 
public policy, and the Court cannot allow such 
transactions to be effected by a consent decree. 


Bee Mix or — Liability or Mixgr ox, ahb 
Right to ex force, Contracts. 

1. 1,. R. 28 Bom. 148 


wmi Naidu v. Rengammapl. L. R. 

" ; c ' ; 
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TRANSFER OP PROPERTY ACT (IV 
OP 1882) — conid. 

- s. 8. 

See Deed — Construction. 

L. R. 30 I. A. 71 

See Mortgage . 9 C. W. N. 710 

See Registration Act, s. 18. 

I. L. R. 18 Mad. 454 

See Vendor and Purchaser— Pur- 
chasers, Rirhts of. 

I. Ii. R. 22 Bom. 610 

— — Mortgage — Superior and 

subordinate rights existing in the same person — 
General words in mortgage-deed , effect of — Estoppel — 
Evidence Act (I of 1872), ss. 92, 115 — Judgment nunc 
pro tunc. Defendant No. 1 amongst other pro- 
perties mortgaged a taluk, in which he had a 
superior zanaindari right and in some villages of 
which he had a subordinate sarbarakari interest. 
The mortgage-deed did not in terms purport to pass 
the sarbarakari rights. But it is found that though 
the sarbarakari tenure was never allowed to be 
specially merged in the superior tenure, yet at the 
time the mortgage was created, it was not known 
that any sarbarakari interest existed in these 
villages, but both parties understood that the 
■entire interest in the taluk without reservation of 
any sarbaralcari rights passed under the mortgage. 
Held by Pargiter, J. — That it was not open to 
the mortgagor, on subsequently discovering that 
he had the sarbarakari rights in these villages, to 
say he had not mortgaged his entire interest in 
the villages, and that defendants Nos. 2 and 3, 
w\ho were subsequent bond fide mortgagees for 
value of the sarbarakari interest, were in no better 
position. Held by Woodroffe, J . — That accord- 
ing to the rule of construction embodied in s. 8 of 
the Transfer of Property Act, the general words 
used in the mortgage-deed were, in the absence of 
reservation of entire rights, sufficient to pass the 
entire interest of the mortgagor. Appellant hav- 
ing died before the judgment was delivered, but 
after the appeal had been heard, the judgment 
was entered nunc pro tunc. Gour Chandra Gaja- 
■Rati Naeain Deb v. Makunda Deb (1005) 

9 C. W. NT. 710 

ss. 8, 70 — Mortgage— Accession to 
mortgaged property . Held, that a theatre, erected 
by the mortgagors on the land, after the execution 
of the mortgage, was, in the absence of a contract 
to the contrary, included in the mortgage. The 
Transfer of Property Act makes no distinction be- 
tween free-hold and lease-hold property for the 
purposes of the rule of law embodied in ss. 8 and 70 
of the Act. In this respect the Act reproduces 
the English law, which is, that all things which are 
annexed to the property mortgaged are part of the 
mortgage security and therefore the deed need 
contain no mention of structures or fixtures, 
unless a contrary intention can be collected from 
the deed. Macleod v. Nissan (1904) 

I. Xi. R. 30 Bom. 250 
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s. 10. 

See Landlord and Tenant — Forfei- 
ture — Breach of Conditions. 

I. L. R. 26 Mad. 157 

See Married Woman, Property of. 

I. B. R. 30 Mad. 378 

1. — Married Woman’s Property 

Act (111 of 1874), s. 8 — Restraint on anticipation . 
S. 10 of the Transfer of Property Act merely 
excepts from the general rule laid down in s. 8 
of the Married Woman’s Property Act, III of 1874, 
the particular case of a married woman, and does 
not give to a restraint upon anticipation any greater 
force than it had before the passing of the Act, 
but merely preserves to it the effect it had pre- 
viously, leaving the Married Woman’s Property 
Act of 1874 and the decisions upon it untouched. 
Hippolite v. Stuart . I. Ii. R. 12 Calc. 522 

2. . — _ — and s. 2 — Condition against alien- 
ation — Inheritance < — Heed of compromise — Bengal 
Civil Courts Act, VI of 1871, s. 24. In a suit for 
possession of certain shares in certain villages a 
compromise was effected between the plaintiffs 
and B, the defendant. The terms of the compro- 
mise were embodied in a deed, the terms of which 
were (inter alia) as follows : 44 The said B will hold 
possession as a proprietor, generation by genera- 
tion without the power of transferring in any 
shape. The following shares recorded in B’s 
name shall not be transferred or sold in auction in 
payment of any debt payable by the said B, and 
in the event of their being transferred or sold, 
such transfer will he invalid, and the plaintiffs -will 
then be entitled to set aside that transfer, and to 
obtain possession.” B obtained possession of the 
shares allotted to him by the compromise. Sub- 
sequently, certain creditors of B attached the 
shares referred to in the deed in execution of. a 
decree obtained against the heirs of B for money 
lent to B on a bond, which he had executed while 
in possession of the shares, and in which he made 
a simple mortgage of them. The representatives 
of the plaintiffs in the suit in which the compro- 
mise was made objected to the attachment. 3eld, 
by Oldfield, J., that the deed of compromise 
passed an absolute estate to B and his heirs to 
which the law annexed a pow r er of transfer, and 
that, in reference to s. 10 of the Transfer of Property 
Act, the stipulation against alienation on Bis part, 
or against sale by auction in execution of decrees 
aginst him, was void. Per Mahmood, J . — That 
the rule contained in s. 10 of the Transfer of Pro- 
perty Act was not binding upon the Court in* this 
case, inasmuch as the question was one of succes- 
sion of inheritance, to be governed by s, 24 of the 
Bengal Civil Courts Act ; that it was for those, 
objecting to the attachment to show that, under' 
the Hindu law the rights of B in the property 
ceased to exist at his death, or that his estate 
devolved upon them free of his debts ; that the 
Hindu law being silent on this subject, the prin- 
ciples of justice, equity, and good, conscience 

18 c 2 
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OP 1882) — contd. 

s. 10 — conoid . 

must be applied, to which, so far as transfer was 
concerned, effect was given by s, 10 of the Trans- 
fer of Property Act ; that the restriction imposed 
by the deed of compromise upon B’s powers of 
alienating the absolute estate which it conferred 
upon him were opposed to* the policy of the law 
and could not be recognised ; and that B must 
be held to have had an absolute estate which would 
devolve upon his heirs, and which could be sold in 
execution of decrees for his debts. Tagore Case , 
9 B. L. R. P . C, 377 , referred to. Biiairo v. 
Parmeshri Dayal . . I, Ii. R. 7 All. 518 

3. and s. 12 — Transfers by act of 

parties — Assignments by operation of law. Ss. 10 
and 12 of the Transfer of the Property Act (IV of 
3882) relate only to transfers by act of parties. 
In the matter of the West Hopetown Tea Company 
I. L. R. 12 All. 192 

c - ss. 10,11. 

See Bight of Suit — Contracts and 
Agreements . I. L. R. 8 All. 452 

SS, 10, 110 (g)— Perpetual lease — 

Covenant against alienation without covenant for 
re-entry — Construction of documents. Where a per- 
petual lease of a village to the lessee and his heirs 
contained a covenant against alienation by the 
lessee, but no covenant giving the lessor a right of 
re-entry upon breach of the former covenant, it 
was held that the successors in title of the lessor 
could not recover the property the subject of the 
lease from the alienees of the successors in title of 
lessee. Nil Madhab Si hi or v. Narattam Sikdar , 
L L. R. 17 Calc. S26, and Parmeshri v. Vittdppa 
Shnnhaga , I. L. R. 26 31 ad. 157 , followed. Netra- 
pal Singh v. Kalvan Das (1906) 

I. L. R. 28 All. 400 

■ — — s. 14. 

See Perpetuities, Rule against. 

I. L. R. 20 Bom. 511 

• ss. 14, 15 and 123 — Trust validly 

created by registered instrument without delivery 
of possession — Ss. 14 and 15 of the Transfer of 
Property Act do not affect any rule of Hindu Law 
---Hind u Law — Gift — Settlement on persons then 
in existence at dose of a life in being valid — Trusts 
Act (II of 1882), s. 6. R by registered deed of 
settlement settled property in trust and after 
making various provisions for the maintenance of 
himself and his wife and his grand-daughters V 
and R further provided that on the death of the 
survivor of the grand -daughters, the trustees were 
to hold the property in trust for the sons of the 
grand-daughters, who attain IS and the daughters 
of the grand-daughter^ who should attain that 
age or marry. A female child on the consumma- 
tion of marriage or on^ attaining 18 was to be given 
PH 009, and a male A ikl on attaining age was to 
be given his share of the property. The settlor 
did not give possession of the properties to bis 
trustee®, but remained in possession till his death. 


In a suit by the reversioners of R to set aside the 
settlement as null and void : — Held , that a transfer 
of property and a valid declaration of trust were 
effected by the registered deed, though unaccom- 
panied by physical delivery of possession and that 
nothing in s. 6 of the Trusts Act was in conflict 
with this view. Held, also, that ^ the settlement 
by way of remainder in favour of the sons of F 
and R (such sons being in existence at the date of 
the settlement) was valid under the Hindu Law. 
A settlement by way of remainder to take effect 
on the happening of an event following immediately 
on the close of a life in being is good. Sreemuthy 
Soorjumoney Dossee v. Denobundoo 3hdlich, 9 Moo. 
I. A. 134 , followed. A bequest to a class, some of 
whom could not take, is not void, but will ensure 
for the benefit of such of the class, who can take. 
The rule in Leake v. Robinson , 2 Mer. 363, does 
not apply to the wills of Hindus. Bhagahati 
Bar many a v. Kali Cliaran Singh , I. L. R. 32 Calc. 
992, referred to and followed. Ram Lai Sett v. 
Kami. Lai Sett, I. L. R. 12 Calc. 663, referred to 
and followed. ' Sa. 14 and 15 of the Transfer of 
Property Act do not affect the rule of Hindu Law 7 
above stated and do not apply to Hindu wills. 
In determining the validity or otherwise of dis- 
positions of property under ss. 14 and 15 of the 
Transfer of Property Act regard must be had to 
possible events and not to events as they have 
actually happened ; and if it is possible that the 
vesting may be postponed beyond the limits fixed 
by the sections, the disposition will be bad, al- 
though, as events actually happened, it was not so 
postponed. Banganadha Mudaliar v. Bagi- 
rathi Ammall (1906) . I. Ij. R. 29 Mad. 412 

ss. 17, 89. 

See Appeal . I. L. R. 31 Calc. 373. 

— _ Order for stay of sale 

—3Iorfgage ■ decree — Civil Procedure Code {Act: XI P ; 
of 1882), ss. 244, 291 and 58S— Order absolute 
for sale — Court’s power to adjourn sale of mortgaged, 
property. An appeal lias against an order for stay 
of sale of property directed to be sold in execution 
of a mortgage-decree, notwithstanding that the 
said order is in terms one under s. 291 of the Code 
of Civil Procedure. After an order absolute for 
sale had been made under s. 89 of the Transfer of 
Property Act, the Court has power to adjourn the 
sale of the mortgaged property with a view to give 
tune to the mortgagor to raise money to pay off 
the decree. It could adjourn the sale to a future 
dace in order to have a better sale in the event of 
want of bidders or for other similar reason. Kedar 
Nath Rant v. Kali Churn Ram, I, L, R. 25 Calc. 
763, distinguished. Taniram v. Gajanan , 1. I. R. 
24 Bom . 306, dissented from, Shyamkxshen r. 
Sundar Koer" (1904) . : I. Ij, R, 31 . Calc, 378 

a. 25 — Lis pendens — Contentious suit 

—Suit for partition — Admission of share in plaint 
— Transfer after filing of pluint— Objection to 
•share in written statement & instituted, a suit 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 

— s. 25 — concld. 

•against B and other co-sharers, for partition, ad- 
mitting that B had a share in the property. 
Afterwards C purchased the share, which B claimed 
to have held. Some of vhe defendants, who were 
co -sharers of the property under partition, then 
put in written statements, in which they denied 
that B had any share. A preliminary decree was 
passed by the Court specifying the shares of the 
several proprietors and declaring that B had no 
share at all. B did not enter appearance in these 
proceedings. After the decree declaring the shares 
of the proprietors had been passed, 0 applied to 
be made a party to that suit, but her application 
was rejected. B appealed against the preliminary 
decree, but his appeal was dismissed. Upon a suit 
by C for possession of the share purchased by her 
from B, the defence mainly was that the suit was 
barred by reason of s. 25 of the Transfer of Property 
Act : — Held, that the suit was not so barred. The 
suit did not become contentious, until >.he written 
statement was put in by the opposing defendants 
disputing any right, title or interest of B in the 
property under partition, as in the plaint in the 
partition suit it was admitted that he had a share 
in the property under partition ; and that, having 
regard to the fact that C, the transferee, was not 
allowed to become a party to that suit, she could 
not properly be regarded as prejudiced by the 
result. Jogendra Ckunder Ghose v. Ful Kumari 
Dassi , I. L. R. 27 Calc . 77, distinguished. Krishna. 
Kamini Debi v . Dino Mony Chowdhtjrani (1904) 
I. L. R. 31 Calc. 658 

— — — ss. 33, 52. 

See Sale . . 9 C. W. N. 22 

^ ~ s. 34. — Hindu Law — Minor — Contract 

by father to sell ancestral 'property — Specific 
performance of such contract — Circumstances justi- 
fying sale — Debts of father — Burden of proof of 
justifying circumstances . The principle laid down 
by s. 34 of the Transfer of Property Act (IV of 
1882) has no application where the transaction 
is still incomplete, for it pre-supposes an actual 
transfer for consideration. Jamsetji N. Tata 
v. Kashinath Jivan Manglia (1901) 

I. E. R. 26 Bom. 326 

A_'S. 35. 

See Guardian — Duties and Powers of 
Guardians . I. L. R. 22 Mad. 289 

ss. 37, 109 — Misjoinder of parties and 

■causes of action — No misjoinder where one relief 
merely ancillary — Landlord and tenant — Rights 
and liabilities of joint lesser s, and lessors who are 
ienants4n~common. A suit is bad for misjoinder, 
where there is a joinder ot two causes of action, in 
each of which all the defendants are not interested. 
Where, however, there is really only one cause of 
action against some defendants, and the relief 
claimed against the other defendants is only ancil- 
lary to the relief to be given to the plaintiff in 
respect of such cause of action, the suit is not bad 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 

s. 37 — concld. 

for misjoinder. Saminada Pillay v. Subba Reddiar 
I. L. R. 1 Mad. 333 , distinguished. Per Sir S. 
Subrahmania Ayyae, Acting C.J . — A tenant- 
in-common may have ejectment to the extent of 
his interest, on proper notice to quit ; and the 
inclusion in such a suit of the other co-sharers, as 
defendants, is merely the inclusion of persons pro- 
perly parties to the proceeding and not of litigants 
against whom a separate claim, having no connec- 
tion v/ith the ejectment, is made. Per Sankaran 
Nair, J . — The distinction between the law in 
England and India as to the rights and liabilities 
of joint lessors and lessees discussed and explained ; 
as also the rights of lessors, who are tenants-in- 
eommon. Case law, English and Indian, on the 
subject, considered. Where the relation is created 
by contract with several joint landlords, according 
to the English cases, such relation subsists only so 
long as all of them wish it to continue, while accord- 
ing to the Indian cases it subsists, until all of them 
agree to put an end to it ; and such a contract 
cannot, in the absence of special circumstances, 
be put an end to by any one of them, if they 
continue to hold as joint tenants. This principle, 
however, will not apply when the suit is for eject- 
ment and partition and all the co-owners are made 
parties. The principles embodied in ss. 37 and 
109 of the Transfer of Property Act ought to he 
applied in such cases, though they” are not 
expressly declared applicable. "When the lessor 
recognises the right of another in the premises 
demised, all the obligations of the lessee, as to 
payment of rent and surrender of possession, must, 
if such obligation be severable, and the lessee -will 
not be prejudiced by such severance, be performed 
by the lessee between the lessor and such other, 
in such proportions as may be settled by all the 
parties concerned , including the lessee. If the 
matter has to be decided by suit, the lessor, lessee 
and such other person will be necessary parties. 
Simhadri Appa Rao v . Prattipati Ramayya 
(1905) . 7 . I. Ij. R, 29 Mad. 29 


• — ss. 39 and 100 — Maintenance - — 

Charge — Decree on compromise creating a charge — - 
Bond fide transferees for value without notice . B 
instituted a suit to recover certain property from 
M, who was entitled to maintenance. The suit 
resulted in a decree incorporating a compromise. 
M sued B and certain transferees for value without 
notice to recover arrears of maintenance by the 
sale of certain property charged by the above 
decree with the payment of the maintenance. 
Held, (i) that s. 39 of the Transfer of Property 
Act had no application; (ii) that, it being clear 


— s. 39. 

See Hindu Law-— Maintenance— Right 
to Maintenance— Widow. 

I. Ii. R. 23 Bom. 342 
I. Ii. R. 27 Calc. 194 
I. !«. R. 22 All. 326 
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TBAETSFEB OP PBGPEBTY ACT (IV 
OP 1882) — contd , ' 

: S, 39 — concld. 

upon the construction of the decree that it was 
the intention of the parties to create a charge on 
the property for the payment of maintenance within 
the meaning of s. 100 of the Transfer of Property 
Act, the charge could be enforced against bond 
fide transferees for value without notice. Ear j as 
Bai v. Naurang, All. Weekly Notes, (1906) 82, 
distinguished. Maina v . Bachchi (1906) 

I. Ii. B. 28 All. 655 

— _ s . 40 — Trust Act {11 of 1882), s. 91 

— Mortgagee with knowledge of fads which might 
have revealed the existence of an equitable right 
hound by such right. Where a mortgagee, at the 
time of his mortgage, is aware of circumstances, 
which oughtjto have put him on enquiry, and such 
enquiry, if made, would have revealed the existence 
of an agreement by the mortgagor to mortgage 
the property to a third party, the. mortgagee’s 
rights will, on the principles embodied in s. 40 
oi the Transfer of Property Act and s. 91 of the 
Trusts Act, be postponed to the rights of such 
third party. Kameswaramma v. Sitaramanuja 
Chakltj (1905) . . I. X*. B. 29 Mad. 177 


s. 41. 

See Guardian 


I. Is. B. 29 All. 292 


See N.'W. P. Bent Act, s. 7. 

I. Zj.B. 8 All. 409 

1, — Ostensible owner- 

ship — Purchase bond fide for value from ostensible 
ovmer — Laches — Decision based upon ground not 
specifically pleaded. Where a Court sees that the 
rights of one of two innocent parties must be sacri- 
ficed, it is entitled to consider whether anything 
in the conduct of the party who comes into Court 
and seeks relief has debarred him from asserting 
his right Where the plain ti 6 bad for many years 
left another person in possession of a house, and 
the defendant had become at auction sale the bond 
fide purchaser for value of the house under a decree 
against such person as ostensible owner, the Court 
found that s. 41 of the Transfer of Property Act 
applied, and dismissed the plaintiff’s suit. The 
Court is not precluded from basing its decision 
upon a ground not specifically pleaded by either 
of the parties. Thakuei v. Iyuxdan 

I. Xs. B, 17 All. 280 

h : 1 2. ; ■ - — - — — - — - i Transfer by osten- 

sible owners — Inquiry by transferee as to title of 
transferors — BeasonaUe care. A Government 

official, owning zamindari property in the district 
in which he was employed, caused that property 
to be recorded in the revenue-papers in the name 
of his young sons. The sons sold portions of 
the property and mortgaged others. The vendee 
and mortgagee satisfied himself that the property 
had been recorded for some years in the names 
of the sons, . but there stopped, and made 
no further inquiries as to whether the property 
: really belonged to the sons, who were the osten- 
sible owners, or not. Held, that the transferor, 
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TBA3VSFEB OF PBOPEBTY ACT (IV 

OF 1882) — contd. 

. s. 41 — concld . 

though acting in good faith, had not taken reason- 
able care to ascertain that the transferor had power 
to make the transfer. Partaf C-hand v. Saiyida 
Bibi (1901) . . I. E. B. 23 All. 442 

3. Mortgage by os- 

tensible owner. Where certain mortgagees took a 
mortgage from a person, who was in possession of 
the property mortgaged, w r as recorded as owner, 
and held the title-deeds of the property, it was 
held that there was nothing in the transaction to- 
put the mortgagees on inquiry as to the real title 
to the property, but the principle of s. 41 of the 
Transfer of Property Act, 1882, applied, and a suit 
to restrain the mortgagees from selling the property 
in execution of a decree on their mortgage was 
rightly dismissed. Bamcoomcir Koondoo v. John 
and Maria Me Queen , 11 B. L. B. 46, followed. 
Khwaja Muhammad Khan v. Muhammad 
Ibrahim (1904) . . I. Xj. B. 26 All. 490 

4. _ — Application for a 

personal decree against mortgagor— -Limitation — 
Limitation Act {XV of 1877), Sch. II, Art 116 . 
Held, that the fact that there is no express personal 
convenant to pay the mortgage money is no bar to 
the mortgagee obtaining a personal decree under 
s. 9p of the Transfer of Property Act (IV of 1882) 
against the mortgagor, if the requirements of the 
section are otherwise fulfilled a personal covenant 
to pay is implied in and is an essential part of 
every simple mortgage. Sawaba Khcmdapa v. 
Abaji Jotirav , I. L. B. 11 Bom. 475, not followed. 
Unichaman v. Ahmed Kutti Kayi , I. L, B. 21 Mad * 
242, referred to. Held, also, that on an application 
under s. 90 of the Transfer of Property Act it is 
the date of filing the suit, which has to be looked 
to, in considering the question whether the balance 
is legally recoverable from the defendant. Hamid « 
ud-din v. Kedar Nath, I. L. B. 20 All. 386, followed, 
Jangi Singh v. Chandar Mal (1908) 

I. Xi. B, 30 All. 388 


See Execution oe Decree — Mode oe 
Execution — Mortgage. 

I. Xj. B. 18 Mad. 492 

See Mortgage — Sale oe Mortgaged 
Property — Purchasers. 

I. Xj, 26 Bora. 379 

See Sale . ♦ 9C, W.K 1019 

See Vendor and Purchaser — Miscel- 
laneous Cases. 

I, X,. B, 14 Mad. 459 

Mortgagor acquiring 

the mortgaged property cannot me the mortgage 
right as a shield against subsequent mortgages exe- 
cuted by himself . The doctrine that a person paying 
ofi mortgage or purchasing the mortgaged property 
in execution of a decree on the mortgage can set- 
up such mortgage as a shield against puisne incum- 
brancers will not, on the principle embodied in & 43 
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OF 1882) — contd. 

' - s. 43 — conoid, 

of the Transfer of Property Act, apply, when the 
person so paying or purchasing is the mortgagor 
himself. The effect of the payment or purchase 
in such cases so far as the mortgagor and those 
claiming under him are concerned will be simply 
to extinguish the mortgage, and the rights of 
subsequent incumbrancers will be determined as 
if such prior mortgage never existed. Manjappa 
Roi v. Krishnayya (1905) 

1. 1.. R. 29 Mad. 113 

s. 44. 

JSee Hindu Law — Partition — Right to 
Partition — Purchaser from Co-par- 
cener . I. Ii. R. 13 Mad. 275 

See Partition Act (IV of 1893), s. 4. 

I. L. R. 30 All. 324 

; — - s. 45. 

See Sale for Arrears of Revenue — 
Purchasers, Rights and Liabilities 

of . . . 4 0.W.N. 465 

s. 48. 

See N.-W. P. Rent Act, s. 7. 

I. L. R. 8 All. 409 

■ — s. 50 — Mortgage with possession — 

Lease to mortgagor — Death of the mortgagee and 
his surviving undivided brother — Sister entitled 
as heir — Possession and management by mort- 
gagee's widow — Payment of the rent by the tenant 
in good faith to mortgagee's widow — Suit by sister 
for recovery of rent — Assignment by lessor not 
necessary. On the 14th December 1895 Lingappa 
mortgaged with possession certain property to 
Subraya who on the same day let out the property 
to Lingappa for twelve years. Subsequently j 
Subraya having died his interest as mortgagee 
survived to his undivided brother Ramkrishna. 
Ramkrishna died in the year 1901 and thereafter 
possession and management of the property was 
taken by Subraya’s widow Gowri. She got her 
name placed on the khata as owner of the property 
and recovered rent from the tenant for the years 
1902 and 1903. The person entitled to the pro- 
perty was Kaveriamma as the sister and heir of 
Subraya and Ramkrishna and she brought a suit 
against the tenant for the recovery of rent of the 
said years on the ground that Gowri had no 
authority to receive rent and give discharge for 
the same. Held , that the defendant was not 
chargeable with rent sued for. S. 50 of the 
Transfer of Property Act (IV of 1882) was appli- 
cable, inasmuch as the defendant in making the 
payment to Gowri acted in good faith and had no 
notice of the plaintiffs interest in the property. 
The language of the section is general and no 
assignment by the lessor during the tenancy was 
necessary. Kaveriamma v. Lingappa. (1908) 

I, L. R. 33 Bom. 96 I 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd . 

s. 51. 

See Decree — Form of Decree— Mort- 
gage . . I. L. R. 8 All. 502 

See Ejectment, Suit for. 

I. X. R. 29 Calc. 871 

1. — Equitable prin- 

ciple embodied in s. Si not opposed to Mahomedan 
Law — Mahomedan Law — De facto guardian , potcer 
of, over minor's property. Under Mahomedan Law, 
a sale by the mother as de facto guardian of her 
minor son, of the property of such minor is not 
binding on him. The rule of equity embodied 
in s. 51 of the Transfer of Property Act is not op- 
posed to any principle of Mahomedan Law and 
s. 2 does not preclude its application in cases decided 
under the Mahomedan Law. What constitutes 
good faith within the meaning of s. 51 is a question 
of fact and a person may act in good faith, though 
he acts under a mistake of Law. Durgozi Row v. 
Fakeer Sahib (1906) . I. X. R. 30 Mad. 197 

2. Improvements, 

right to claim compensation for , when allowable . 
Good faith within s. 51 of the Transfer of 
Property Act is not necessarily precluded by facts 
showing negligence in investigating the title. 
Where, however, a purchaser knows or must be 
presumed to know that the vendor could sell 
only under certain circumstances, and he either 
knows that such circumstances do not exist or 
wilfully abstains from making any enquiries on 
the subject, the mere fact that he purchased for 
consideration will not suffice to show good faith 
and he will not be entitled to claim compensation 
for improvements effected by him. Nanjappa 
Gounden v. Peruma Gounden (1909) 

1. 1». R. 32 Mad. 530 

3. A u belief ” in 

good faith under s. 51 of the Transfer of Property 
Act (IV of 18S2) means not only acting honestly 
and fairly but includes due enquiry. So, where a 
person consciously avoids making an enquiry, 
though he may be said to have a belief on the 
matter, it would not be a belief in good faith. The 
position of the Crown as landlord of ail immove- 
able property in Calcutta ought not; to prevent 
the application of s. 51 of the Transfer of Property^ 
Act (IV of 1882). Jngmohan Das v. Pallonjee, 
/. L. JR. 22 Rom. 1; Ismail Khan Mahomed v. Jaigun 
Bibee, 4 G. W. N. 210 : s.c. 1. L. R. 27 Gale. 570, 
referred to. .Abhoy Churn Ghose v. Attarmqni 
Dassee (1908) . . 13 C. W. N. 931 

* s. 52. 

See s. 88 . . 18 C. W. N 1138 

See Foreign Court, Judgment of. 

I. X. R. 19 Mad. 257 

See Pre-emption . I. X. R. 30 All 467 
See Lis Pendens. 
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TRANSFER OP PROPERTY ACT| (IV 
OP 1882) — contd. 


s, 52 — contd. 


1. 


Registered and 


unregistered documents — Transfer of property “pen- 
dente lite ” — Act III of 1S77 (Registration Act), 
$. 50. B held a decree for the sale of property 
which had been mortgaged to him by an instrument 
which was not compulsorily registrable, and was 
not registered. N purchased the same property 
pendente lite by a registered deed of sale. Held , 
that there was here no competition between a 
registered and an unregistered instrument to which 
s. 50 of the Registration Act could apply ; and 
that N’s purchase was, by s. 52 of the Transfer of 
Property Act, subject to the decree passed in Ns 
favour. Bhagwan Das v. Nathu Singh 

I. L. R. 8 All. 444 


2 . 


Lis 


Contentious suit. Where there are several defend- 
ants to a suit, the suit does not become “ conten- 
tious ” within the meaning of s. 52 of the Transfer 
of Property Act, 1882, only when all the defend- 
ants are served with summonses in the suit, nor 
can a suit be contentious as regards some of the 
defendants and not contentious as regards others. 
Parsotam Saran v. Sanehi Lai , I. L. R. 21 All. 
408, discussed and doubted. Chatarbhuj v. 
Bachman Singh (1905) . I. X». R. 28 All. 196 


a 


Lis 


Suit for maintenance by widow praying it to be charged 
on immoveable property — Right to immoveable pro- 
perty in dispute in such suit. A suit in which a 
widow claims to get her maintenance made a 
charge on immoveable property is one in which 
a right to such immoveable property is directly 
and specifically in question within the terms of 
s. 52 of the Transfer of Property Act; and any 
transfer of the property during the pendency of 
the suit, not effected for the purpose of paying off 
any debt entitle to priority over the claim for 
maintenance, will he affected by the Us pendens 
created by the suit. Bazayet Hossain v. Dooli 
Chand, I. L. R. 4 Calc . 402 , 409, referred to and 
followed. Dose Thimmanna Bhtjtta v. Krishna 
Tantri (1906) . . I. X.. R. 20 Mad. 508 


4, 


The doctrine of 


liSlil It 




JL f£r%* IfttV UJ 

Us pendens, applies to cases, in which decrees are 
passed on compromise — c< Contentious suit ” or pro- 
ceeding, meaning of. The doctrine of Us pendens 
as embodied in s. 52 of the Transfer of Property 
Act applies to transfers effected during the pendency 
of a contentious suit or proceeding even when such 
suit or proceeding is subsequently compromised 
and a decree passed in pursuance of such compro- 
mise, provided such compromise is not tainted 
by fraud or collusion. The word ' e contentious ” is 
used in s. 52 of the Transfer of Propertv Act in 
the sense in which it is used in Probate "Practice 
and means the opposite of common form or vol- 
untary business. Annamalai Chettiae v. Mal- 
ay anbi Appaya Kaik (1905) 

I. L. R. 20 Mad. 426 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 


-s. 52 — concld. 


5. 


Civil Procedure 


Code (Act XIV of 1882) — Contentious suit — Active 
prosecution— Non-service of the summons on the 
defendant — Transfer of property by the defendant— 
Lis pendens . S. 52 of the Transfer of Property 
Act (IV of 1882) imposes two conditions — (a) the 
existence of a contentious suit and (b) that the 
transfer should be during its active prosecution in 
a Court of the kind described in the section. 
Semble : Every real suit (as distinguished from a 
collusive one) to which the Civil Procedure Code 
(Act XIV of 1882) applies, is primd fade conten- 
tious. According to the Civil Procedure Code the 
essentials of a suit are — (i) opposing parties, (ii) a 
subject in dispute, (iii) a cause of action, and (iv) a 
demand of relief. If there is no inaction on the 
plaintiff’s part, the suit would be contentious, not- 
withstanding the fact that the service of the sum- 
mons could not be effected on the defendant. A 
suit cannot be said to be non -contentious merely 
because the decree therein is passed ex parte. 
Annamalai Chettiar v. Malayandi Appaya NaiJc, 
I. L. R. 29 Mad. 426, followed, i Upendra Chandra 
Singh v. Mohri Lai Marwari, I. L. R. 31 Calc. 745, 
not followed. The defendant having transferred 
his property to another during the active presecu- 
tion of the suit but before the service of summons : 
— Held, that the doctrine of Us pendens applied. 
Radhasyam Mohapattra v. Sibu Panda , I . L. R. 15 
Calc. 647 ; Abhoy v. Annamalai, I. L. R. 12 Mad. 
ISO ; Parsotam Saran v. Sanehi Lai, I. L. R. 21 
All . 408 ; Upendra Chandra Singh v. Mohri Lai 
Marwari, I. L. R. 31 Calc. 745, not followed. 
J ogendra Chunder Chose v. Fulkumari Dassi, 1. L. 
R. 27 Calc. 77, and Annamalai Chettiar v. Mala- 
yandi Appaya Naik, I. L. R. 29 Mad. 426, approved. 
Per Beaman, J. — I am clearly of opinion that from 
the moment a suit of any sort whatever, except only 
collusive suits, is filed, it is potentially contentious. 
So-called friendly suits, I think, certainly are. For 
the purpose then of conditioning the rule of Us 
pendens, I would say that the filing of any but a 
collusive suit is enough. Krishnappa v. Shivappa 
(1907) . . . I. Ii. R. 81 Rom. 893 


Lis pendens exists until the final 

decree in appeal is passed . The functions of 
an Appellate Court are not the same in India 
as in England and America. In India, the decree 
of the Appellate Court is, under the Code of Civil 
Procedure, the final decree in the case, and the 
proceedings in appeal must, for the purposes of 
$. 52 of the Transfer of Property _ Act, be 
treated as a continuation of the proceedings in the 
lower Court. A transfer of property, which is the 
subject-matter of contentious litigation, by a party 
thereto after the date of the decree of the lower 
Court and before an appeal is preferred against 
such decree, will be affected by the principle of Us 
pendens under s. 52 of the Transfer of Property 
Act. ■ Settapba ■ • Gohndan v. { Mtrrac 
(1908) . ... 1. 1.. R. 81 Mad. 268 
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ss« 52, 53. 
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See Lis Pendens. 

I. Ii. R. 32 Cale. 198 

— — Estate under administration — Purchase 

from legatee or heir, effect of — Transfer of immoveable 
1 'property in fraud of creditor — Lis pendens— Pleadings 
— Suit on mortgage — Sale in execution of mortgage- 
decree — Purchase of equity of redemption by mortgagee 
before sale — Validity of sale. When the estate of a 
deceased person is under administration by the Court 
or out of Court, a purchaser from a residuary legatee 
or heir buys subject to any disposition, which has 
been or may be made of the deceased’s estate in due 
course of administration. An issue as to whether 
a transfer of immoveable property was fraudulent 
against a creditor within s. 53 of the Transfer of 
Property Act can be raised and decided only in a 
suit properly constituted for that purpose ; and 
the present suit not having been so constituted 
either as to parties or otherwise, that question was 
not decided and decision given as in the case pre- 
sented to the Court. Mallear jun v. Narhari , 5 
0. W. N. 10 : s. c. L. B. 27 I. A. 236, referred to. 
In a suit purporting to be brought on a mortgage, 
only a money-decree was made. It was pointed 
out that so long as that decree remained unre- 
versed, the suit could not be regarded as one in 
which a right to immoveable property was “ direct- 
ly and specifically in question,” within s. 52 of the 
Transfer of Property Act. By the time mortgaged 
properties were brought to sale in execution of a 
decree obtained on the mortgage, the equity df 
redemption had been purchased by the mortgagee 
himself in the name of a henamidar, so that at the 
time of sale the mortgagee alone was represented 
on each side of the record. The mortgagee him- 
self became a purchaser at that sale. Held, that 
the sale under such circumstances passed no title 
to the mortgagee. Ohutterput Singh v. Maharaj 
Bahadur Singh (1905) . 9 C. W. N. 225 

s.e. I. L. R. 32 Calc. 108 
L. R. 32 I. A. 1 

s. 53. 

See Fraudulent Conveyance. 

I. X. R. 34 Calc. 999 

See Fraudulent Tran seer. 

I. X,. R. 30 Mad. 6 

See Lis Pendens I. X. R. 13 All. 371 
13 C. W. N. 226 

See Mahomed an Law — Gift. 

I. X. R. 29 Bom. 428 

See Mortgage-bond. 

I. X. R. 35 Calc. 1051 

See Partnership. 

X X. R. 31 Mad. 208 

See Registration Act, 1877, s. 50. 

I. X. R. 8 All. 540 

1. — • — — •• — Stats. 13 Eliz 

c. 5 , and 27 Eliz ., c. 4— Voluntary transfers as 
against creditors or subsequent transferees for consi- 


deration — N otice — Registra, t i on — D it ty of mortgagee 
in searching for prior incumbrances — Post-nuptial 
settlement with power of appointment to wife — 
Deed of appointment in favour of children — 
Secrecy as evidence of fraud — Subsequent mortgage 
by wife and trustee of settlement without mention 
of deed of appointment. In 1870 the defendant J 
and her husband executed a post-nuptial settlement 
by which they assigned certain Municipal deben- 
tures to the defendant E (the brother of J) and 
one G “ upon trust for J during her life and after 
her death, as she should by deed or will appoint,” 
and subsequently the trustees, in pursuance of a 
power given them by the settlement, sold the 
debentures and invested the proceeds in house 
property in Calcutta, such house and x>remises 
thereafter representing the trust property and being 
held by the trustees on the trusts of the settlement. 
On the 17th December 1878 E retired from the 
trust and made over his interest to the remaining 
trustee G, and on the same day J executed a deed 
of appointment in favour of her children represent- 
ing to her solicitor that she did so to protect the 
property from her husband. The deed of appoint- 
ment was witnessed by E, and was duly registered, 
but it was not mentioned in the deed which assigned 
the trust property to G, and no information of it 
was given to him, the deed remaining in cus- 
tody and not being made over to G. In 1884 G 
retired from the trust, and E became sole trustee 
in his place. In March 1SS4 money was raised 
by J and E on mortgage of the trust property to 
G, but no mention of the deed of appoixitment was 
made in the mortgage-deed. J's husband died in 
October 1884, but neither then, nor on the occasion 
of another mortgage of the property in 1888, was 
any mention made of the deed of appointment, 
and there was nothing on the record of the case to 
show that the husband was ever in needy circum- 
stances, or pressed his wife for money, or that he 
died leaving no property. In 1890 F and J mort- 
gaged the house and premises to the plaintiffs, 
the mortgage-deed (which was duly registered) 
reciting the settlement of 1870, and that U J has 
not made any irrevocable appointment of the said 
trust premises under the power* of appointment 
given to her in the settlement,” but making no 
mention of the deed of appointment executed by 
her in 1878. A deed of further charge was also 
executed by J and E in 1891 in favour of the 
plaintiffs also without any mention of the deed of 
appointment : this was also duly registered. Before 
execution of the mortgage of 1890, the plaintiffs’ 
solicitors did not search the register of deeds fur 
ther back than 1884, because they were dealing 
with persons who must have known of the exercise 
of the power of appointment, and who had given a 
covenant that no such exercise had been made and 
because they then found that G, the former trustee 
had taken a similar security himself in 1884 arid 
must have been satisfied that no such blot existed 
on the title. They had, moreover, a letter from 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 



feree in good faith and for consideration — Good 
faith, moaning of — Effect of transfer made with the 
object to delay or defeat a creditor , the transferee 
not being aware of such an intention. Where a 
transferee for value is not aware of any intention 
on the part of the transferor to defeat or delay his 
creditors, but has knowledge only of an impending 
execution against the transferor, such knowledge 
of itself is not sufficient to vitiate the transfer, and 
does not make the transferee a transferee, other- 
wise than in good faith within the meaning of s. 53 
of the Transfer of Property Act (IV of 1882). Bam- 
hurun Singh v. Jankee Sahoo, 22 IF, B. 473, referred, 
to. Ishan Chundra Das Sarear v. Bishit Sirdar 
I. L. R. 24 Gale. 825 
1 C. W. 3ST. 085 

8. — : Transfer in fraud 

of creditors — Good faith. When it is said that a 
deed is not executed in good faith, what is meant 
is that it was executed as a mere cloak, the real 
intention of the parties being that the ostensible 
grantor should retain the benefit to himself. 
RAMASAMIA PlLLAI V. AdiNARAYANA. PlLLAI 

U.E. 20MacL485: 

4. — Debtor and cre- 

ditor — Intent to delay and- defeat creditors — Stat. it 
Eliz ., c. 5* A mere preference by a debtor of one 
creditor to another, and d> fortiori a mere bond fide? 
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G's solicitors saying that they had searched the 
register up to 1884. J first set up the deed of 
appointment as a defence in the present suit, 
which was brought on the mortgages against E 
and J and their children, and in which the plaint- 
iffs sought to recover the amount advanced with 
interest, and prayed that the deed might be declared 
void as against them. In this suit E did not appear. 
The principal grounds of defence were that the 
mortgage-deeds were not explained to J, that she 
was ill at the time and left all the transactions to 
her brother E, and that she did not know the con- 
tents of the deeds which she contended were there- 
fore not binding on her ; that the deed of appoint- 
ment was made in consideration of her natural 
love and affection for her children ; and that the 
plaintiffs had notice of it. On the facts the lower 
Court (Sale, J.) found that she had full and com- 
plete knowledge of the contents of the mortgage- 
deeds and was bound by them, and that there was 
gross fraud towards the plaintiffs on the part of E 
in suppressing the fact of the existence of the deed 
of appointment. Held by Sale, J., that according 
to the law which existed in India prior to the "pass- 
ing of the Transfer of Property Act, the deed of 
appointment was a voluntary conveyance and 
fraudulent within the meaning of the Stat. 27 Eliz., 
c. 4, and void as against the plaintiffs as subsequent 
transferees for valuable consideration ; the legal 
presumption of fraud which the Court was entitled 
to make on the cases decided on that Statute ren- 
dering the question of notice or no notice imma- 
terial. Judha v. Abdool Iiureem, 22 W. B. 60; 
Doe d. Otley v. Manning , 9 East 69 ; Doe d. Newman 
v. Rushan, 17 Q. B., 724; and Godfrey v. Poolee, 
L. JR. IS Ap. Gas. 497, referred to. S. 53 of the 
Transfer of Property Act has not altered the law 
in that respect. The deed of appointment came 
within the definition of 46 transfer of property ” 
given in that Act, there being nothing in the Act 
to suggest that it was intended to confine its opera- 
tion to transfers by contract. The w'ords of s. 53, 

■ " may be presumed to have been made with such 
intent as aforesaid 55 ( a e,, with a fraudulent intent), 
should be construed in accordance with the cases 
decided under the Stat. 27 Eliz., c. 4. Even 
assuming that it was intended by s. 53 to exclude 
voluntary conveyances of which a subsequent 
transferee had notice from the presumption of 
fraud Held, on the facts, that the plaintiffs had 
no notice of the deed of appointment. The doc- 
trine of notice, if applied, must be applied in 
accordance with, and subject to, the definition of 
notice given in the Act itself. There was no actual 
notice, and there was not such an “ abstention 
from inquiry or search ” on the part of the plaintiffs 
as to fix them with constructive notice. The words 
wilful abstention from inquiry and search 57 mean 
.such abstention as would show want of bond fides 
on the part of the plaintiffs in respect of this par- 
ticular transaction. Agra - Bank v. Barry ; L. B, 

? E. 4: L 135, referred to. Held , a Iso. that the | 

d’ ;Y, ' ’ . 


TRANSFER OF PROPERTY?? ACT x (IV 
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doctrine of registration amounting to notice, as 
laid down in the case of Lahshmandas Sarupchand 
v. Dasrat, 2. L. B. 6 Bom. 168, had no application 
to the present case. Having regard to the terms 
of s. 53 of the Transfer of Property Act, that doc- 
trine, if applicable, can only apply for the purpose, 
either of rebutting the presumption of fraud or of 
preventing the presumption of fraud from arising. 
If the : true meaning of that section b© that the 
Court is to presume fraud only in accordance with 
the facts of each particular case, the facts of the 
present case were amply sufficient to raise the 
presumption as regards the deed of appointment. 
That deed therefore was fraudulent as against 
the plaintiffs, and they were entitled to a 
declaration that it was void and inoperative as 
against them. Held , on appeal (by Petheram, 
G.J., and Norris and O’Kinealy, JJ.), that, 
looking to the unusual way in which the trans- 
action as to the deed of appointment was carried 
out, and the secrecy given to it, the result of 
which was to enable" E and J to raise money 
on the trust property by inducing persons to be- 
lieve that the whole title lay in themselves alone 
and on the other facts in the case, apart from the 
presumption which might be made under s. 53 of 
the Transfer of Property Act, where a transfer is 
made gratuitously for a grossly inadequate consi- 
deration, viz., that it may be presumed to have 
been made to defraud or defeat creditors, the decree 
of the Court below was correct. Joshua v. Alli- 
ance Bane op Simla . I. L. R. 22 Calc. 185 

Bights of a trans - 
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security given to a creditor to the extent of his debt, 
is not within s. 53 of the Transfer of Property Act, 
1882, as it is not 'within the English Statute of 13 
Eliz., c„ 5. But where a document given by way of 
security goes further and secures debts that are not 
due, the effect is, quoad such fictitious debts, to 
defeat or delay the creditors. Where a party in- 
tends to reply upon a document as not within s. 53 
of the Transfer of Property Act because it merely 
creates a preference in favour of certain creditors 
over the rest, he must show strictly that the docu- 
ment is such and nothing more.^ Narayana 
PaTTAR V. VlRARAGHAVAN PATTAR/%# r! 

I. li. R. 23 Mad. 184 

5, __ - Assignment in 

fraud of creditors — Interest taken under will . B 
died in 1891, leaving a widow (defendant No. 1) 
and two sons P and D (defendants Nos. 4 and 5). 
By this will he gave his widow a life -interest in the 
rents and income of his property subject to the 
obligation of maintaining, educating, and bringing 
up the children. After his death the property, 
moveable and immoveable, was to be divided 
among his sons equally when D should attain the 
age of 25. He attained majority in October 1895. 
On the 13th June 1895 the plaintiffs obtained a 
decree for R3, 976-10-10 against the widow and her 
son P. In execution of that decree they attached 
under an order, dated 2nd July IS 95, the immove- 
able properties which had belonged to the testator’s 
estate on the ground that both the widow and P 
had an interest in them. The defendants alleged 
( inter alia) that by an assignment dated the 20th 
February 1896 the widow had assigned and surren- 
dered her life-interest to her son D, and that such 
interest was therefore not available to satisfy the 
plaintiff’s decree against her. As to P's interest 
the defendants alleged that by a deed of settlement, 
dated the 9th February 1895, it was validly settled 
for the benefit of himself and his family, and that 
therefore he had no interest in him which could be 
attached under the order of the 2nd July 1895. 
That even independently of the attachment, her 
assignment to her own son D was invalid as against 
the plaintiffs under s. 53 of the Transfer of Property 
Act (IV of 1882). The object of that assignment 
Was to protects the property from the creditors 
and it was designed to defeat the plaintiff’s decree 
and it was therefore fraudulent and void as against 
the plaintiffs. That the deed of settlement by P 
of the 9th February 1895 was void as against the 
plaintiffs under s. 53 of the Transfer of Property 
Act (IV of 1882). That the plaintiffs were entitled 
to realize the shares and interest both of the widow 
and of P so far as might be necessary to satisfy 
their decree of 13th June 1895. Natha Kerra v, 
Dhunbaiji . . . I. Xi. R. 23 Bom. 1 

8. — — Fraudulent conveyance — 

Sale by debtor in order to defeat an execution — Intent 
to defeat or dddy creditors— 13 Eliz., cap . 5, and- 27 
Miz. f cap. 4 . Bhagwant field a suit against 
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Ganpati, the manager of a Hindu undivided family, 
to recover a sum of money due to him, and on the 
same day obtained an order for attachment before 
judgment of certain property belonging to the 
defendant and his family. Before the attachment 
was actually effected, the property in question and 
other property was sold to Kedari (defendant No. 1). 
The deed of conveyance was executed on the day 
the suit was filed, and the order for attachment was 
made and notice of the order for attachment was 
given both to the vendor and the purchaser before 
the deed was registered, but before the attachment 
was actually effected. Subsequently the plaintiff 
obtained a money-decree in his suit, and then filed 
this suit against the vendor and purchaser, praying 
for a declaration that the conveyance was fraudu- 
lent and void, and that the property was liable 
to attachment in execution of his decree. The 
lower Courts dismissed the suit, holding that the 
sale to the vendee was valid, although made With 
the object of defeating the anticipated attachment 
of the plaintiff. On appeal t6 the High Court 
Held (confirming the decree), that cl. 2 of s. 53 of 
the Transfer of Property Act (IV of 1882) did not 
apply, as it was not found that the transfer in ques- 
tion was made fraudulently or for a grossly inade- 
quate consideration. Held, also, that, although 
the object of the transfer was to defeat an antici- 
pated execution, that did not show that the intent 
was to defeat or delay the creditory so as to render 
cl. 1 of s. 53 applicable. Such intent would pro- 
bably be inferred if their was such an inadequacy 
of consideration as to bring the case within cl. 1 
of s. 53. CL 3 of the section only comes into 
operation when the facts justify the application of 
cl. 1 or cl. 2. Bhagwant Appaji v. Kedari 
Kashin ath (1900) . I. L. R. 25 Bom. 202 

7. — - Suits ky one cre- 

ditor to set aside deed — Creditor not a judgment- 
creditor — Meaning of the word “creditor” — Statute 
IS Eliz., c. 5. Under s. 53 of the Transfer of Pro- 
perty Act (IV of 1882), a creditor may sue to set 
aside a deed executed by his debtor, by which he 
(the creditor) is defrauded, defeated or delayed, 
although he has not obtained a decree for the debt 
in respect of which he is a creditor. But such a 
creditor can only sue on behalf of himself and all 
other creditors. Ishvar Timappa Hegde v. Bevar 
Venkappa Shanbog (1902) 

I. E. R. 27 Bom. 146 

8. — Transfer to one 

creditor — Good faith. One Byramji Kuverji died in 
June 1896, indebted to several creditors. Im- 
mediately after his death his sons mortgaged his 
property to Moti Gelaji, one of his creditors. On 
the 11th August 1897, another creditor, Jaitha 
Kupaji. obtained letters of administration to the 
estate of the deceased, and, as such administrator, 
sold the property to the son of mortgagee, the 
latter having died. Subsequently the plaintiffs 
obtained a money-decree against the estate and 
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sued to establish their right to attach the property, 
alleging that the sale was void under s. 53 of the 
Transfer of Property Act (IV of 1882). The lower 
Appellate Court held that the purchase was for 
value, and that there was no evidence of fraud, 
and it dismissed the suit. On second appeal : — 
Held (affirming the decree), that the sale was valid. 
The fact that it rvas a sale of the whole of the pro- 
perty of the deceased to one of his creditors made 
no difference. The only question was whether 
the transaction was in good faith and for proper 
consideration. The test of good faith in such cases 
is whether the transfer is a mere cloak for retaining 
a benefit to the grantor. On the findings of the 
lower Court it appeared that in this case it was 
intended that the grantee should have the property 
and keep it. Nath a Kupaji v. Maganchaxd 
Motui (1903) I. Xi. R. 27 Bom. 322 

9, __ . Fraudulent transfer 

- — Suit to set aside fraudulent conveyance — Frame 
of suit — Appeal. A suit under s. 53 of the Transfer 
of Property Act to obtain a declaration that a con - 
veyance is voidable at the instance of the creditors 
of the transferor must be brought by or on behalf 
of all the creditors, and the suit unless so framed 
would not be maintainable. Bur for ji JDorahji 
Patel v. Dhunbai , 1. L. R. 16 Bom. 1 ; Ishvar 
Timappa Hegde v. Devare Venkappa, l.L.R. 27 Bom. 
146; Chatterput Singh v. Maharaj Bahadur, 1. L. 
R. 32 Calc . 198, and Reese River Silver Mining 
Co. v. Atwell, L. R. 7 Eq. 347 , referred to. But 
a suit cannot be dismissed on this ground, if the 
objection is taken for the first time in appeal. 
Hakim Lal v. Mooshahar Sahu (1907) 

1. 1 i. R. 34 Calc. 999 

10. — — — — Mortgage — As- 

signment of invalid mortgage — Right of assignee 
as against mortgagor and subsequent mortgagee for 
consideration — Maxim — Qiri prior eat tempore potior 
est jure . On the 23rd of October 1897 one MA 
executed a mortgage of certain property in favour 
of HA * Which Was registered on the 29th of Octo- 
ber 1897. This mortgage was found to be ficti- 
tious and without consideration and to have been 
made solely for the purpose of defeating the credi- 
tors of the mortgagors. On the 15th of August 
1898 the mortgagee transferred his rights under 
this mortgage to his wife B, in part satisfaction 
■of her dower debt. It was found that this Was a 
bond fide transaction and that B obtained the trans- 
fer of the mortgage without any knowledge of its 
fraudulent character and was a transferee in good 
faith and for consideration. On the 29th of 
October 1897 the same property was again mort- 
gaged to one BP, who accepted the mortgage in 
ignorance of the existence of the mortgage of the 
23rd October 1897. This mortgage "Was registered 
on the 22nd of March 1898. BP afterwards 
brought a suit for sale on his mortgage impleading 
B as a defendant, aa well as the mortgagor and 
The prior mortgagee. Held, that B was entitled 
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to nor elief as against BP, though as against the 
mortgagor she was entitled to be paid the amount 
of the consideration named in the deed of transfer 
in her favour out of the surplus sale proceeds (if 
any) of the mortgaged property. Halifax Joint 
Stock Banking Company v. Qledhill , [ 1891 ] 1 Oh. I). 
31, distinguished. Cockell v. Taylor , 15 Beav. 103 ; 
Ogilvie v. J eaffreson, 2 Giff. 353 ; Parker v. Clarke, 
30 Beav. 54 ; French v. Hope , L . J. 56 Ch. JD. 
363 ; Bickerton v. Walker , L. R. 13 Ch. D. 151 , 
and Rice v. Rice, 2 Drew. 73, referred to. Basti 
Beg am v. Baxarsi Prasad (3908) 

I. Li. R. 30 All. 297 

11. Mortgage — Part 

of consideration fictitious — Intention to defeat or delay 
creditors — False case , setting up of, at a later stage 
— Effect. A mortgage purported to secure R8,500. 
But it was proved that R4,S53 only of the con- 
sideration money had passed. It was, however, 
not shown that the transaction was intended only 
to defeat or delay the realisation of their dues 
by certain other creditors, though after the latter 
had attached the mortgaged properties the mortga- 
gees instituted a suit for the recovery of the whole 
amount stated in the mortgage. Held , that in the 
circumstances a decree should be passed in favour 
of the mortgagee on the footing of the amount 
actually advanced, that part of the transaction 
being separable from the rest. The setting up at a 
later stage of a false case should not affect rights 
created by the transaction. Ishan Chandra Das 
Sarkar v. Bishu Sardar, I. L. R. 24 Calc. 825 ; 
Mar ay ana P attar v. Viraraghavam P attar, 1. L. R. 
23 Mad. 184, relied on. Rajaxi Kumar Das v. 
Go ur Kishore Saha (190S) 

I. Xi. R. 35 Calc. 1051 
12 C. W. N. 761 

12. - . ... .1 - A .. Transfer , with 

intent to defeat or delay creditors — Mahomedan 
law — Transfer by Mahomedan to one of his wives 
with intent to defeat claim of the other for dower. 

A few days after the institution of a suit against 
him by his first wife for recovery of her dower, a 
Mahomedan, who had two wives, transferred 
the bulk of his property to his second wife in 
satisfaction of her claim for dower. Held, on suit 
by the first wife to have the transfer above-men- 
tioned set aside, that such transfer was not neces- 
sarily unimpeachable, but that it was necessary to 
find, first, that the transfer Was a real and not 
merely a colourable transaction; and, secondly, 
that the second wife had not combined with her 
husband in carrying out the transaction in ques- 
tion for the improper purpose of defeating the 
claim of the first wife. Hamid-ux-xissa, v. , Nazir-,, , 
ux-nissA' (1909) ' : . 2 I. X», R. 31, All* WO : ; 

— s. 54. 


See Easements Act (V of 1882), s. 4. 

, I; X, R. 31 All. 612 
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See Mahomed an Law — Pre-emption — 
Right oe Pre-emption — Generally. 

I. Xj. R. 16 All. 344 

-Redemption — Right to 

I. X*. B. 24 Mad. 449 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 


1 . 


See Mortgage- 

REDEEM 

See Pre-emption — Construction op 

Wajib-ul-urz. 

I. Xj. R. 7 All. 4S2 ; 626 

See Registration Act, 1877, s. 17. 

I. L. R. 10 All. 20 
I. R. R. 27 Calc. 468 

See Registration Act, 1877, s. 18. 

I. L. R. 18 Mad. 454 

See Registration Act, 1877, s. 4S. 

I. L. R. 13 Mad. 324 
I. L. R. 27 Calc. 468 

See Sale Certificate. 

I. X.. R. 35 Calc. 614 

See Vendor and Purchaser— Comple- 
tion op Transfer. 

See Vendor and Purchaser — Invalid 
Sales . . I. Xj. R. 18 Mad. 61 

Optional regis- 

-S. 54 of the Transfer 


tration. Per Garth, C.J.- 
of Property Act virtually abolishes optional regis- 
tration. Narain Chunndee Chukeebutty V . 
Dataram Roy 

I. L. R. 8 Calc. 597 : 10 C. L. R. 241 

Sale — Transfer 


of immoveable property without written conveyance 
in satisfaction of a decree — Title of transferee ■ — 
Mahomedan law — Dower. A Mahomedan widow 
obtained a decree for dower against her four 
sons. The decree was partly satisfied, and as 
regards the balance of the decretal money the par- 
ties entered into a parol agreement for the transfer 
of certain immoveable property by the judgment- 
debtors to the decree-holder. In pursuance of 
this agreement possession was transferred, but the 
agreement Was never put into writing and no con- 
veyance was executed. After the widow had been 
for some years in possession, a judgment-creditor 
of one of the sons attempted to take the property in 
question in execution of his decree and brought a 
suit for a declaration that the property Was liable to 
attachment and sale in execution of his decree. 
Held, that although the transfer of the property in 
question was not a transfer made by a Court in 
satisfaction of a decree, yet under the circumstances 
of the case it could not be taken and sold as the 
property of the plaintiff’s judgment-debtor. Kara- 
liU Nanubhai Mahomedbhai v. Mansukhram VakhaP 
eland - , I. L. B. 24 Bom. 400, followed. Hormasji 
Manekji Dadachanji v. Keshav Purshotam , I. L. B. 
IS Bom. 13, distinguished. Ram Bakhsh v. 
Mttghlani Khan am (1904) I. Xj. R. 26 AIL 266 


s. 54 — contd. 


3. 


Enforceable con- 


tract of sale folloived by delivery of possession to 
defendant, but not followed by registered sale-deed no 
defence to suit for possession — Construction of statute. 
The provisions of s. 54 of the Transfer of Property 
Act are imperative, and Courts will not be justified 
in disregarding them on equitable grounds. Where 
the words of a statute are clear and unambiguous, . 
effect must be given to them, although hardship 
may result in individual cases. A contract of sale 
followed by delivery of possession does not, when 
there is no registered sale, create any interest in 
the property agreed to be sold and cannot, even if 
enforceable at date of suit or decree, be pleaded in 
defence to an action for ejectment by one having a 
legal title to recover. Bamasami Pattar v. Chinnan 
Asciri , I. L. B. 24 Mad. 449, approved. Immudi- 
paitam Thirugnana Kondama Naik v. Periya 
Dorasami , 1 . L. B. 24 Mad. 377, considered. Ivurri 
Veerareddi v. Kurri Bapireddi (1905) 

I. Xj. R. 29 Mad. 336 


4. 


Transfer of pro- 


perty by the Boad Cess Department to the Public 
Works Irrigation Department — Property valued at 
less than 100 rupees — Delivery of possession . A 
certain plot of land being transferred by the Road 
Cess Department to the Public Works Irrigation 
Department for a sum less than one hundred rupees 
Without any registered instrument, the Secretary 
of State for India in Council instituted a suit 
against the defendants for recovery of possession 
of the said lands, XJpon an objection taken that 
the plaintiff acquired no title to the property, as 
the transfer, upon which he relied, was in contra- 
vention of the provisions of s. 54 of the Transfer 
of Property Act : — Held, that, inasmuch as the 
transfer was not made by a registered instrument, 
and as also the plaintiff had been in occupation 
from before date of the transfer and there was not 
any delivery of possession within the meaning of 
the provisions of s. 54 of the Transfer of Property 
Act, the plaintiff acquired ho title by the said 
transfer. Ganga Narain Gope v. Kali damn 
Goala , I. L. B. 22 Calc. 179 , distinguished. Siben- 
DRARADA BANERJEE V . SECRETARY .OF STATE FOR 

India (1907) • • I. I*. R. 34 Calc. 207 

5. — — Sale — Non-pay - - 

ment of consideration — Sale nevertheless complete. 
In a sale of immoveable property non-payment of 
the purchase-money does not prevent the passing 
of the ownership of the purchased property from 
the vendor to the purchaser, and the purchaser 
can, notwithstanding such non-payment, maintain 
a suit for possession of the property. Shib Lai v. 
Bhagwan Das, I. L. B. 11 All. 244 ; Timed Mai 
Motiram v. Davu bin Dhondiba, I. L. B. 2 Bom. 
547 ; and Sagaji v. Namdev, 1. L. B. 23 Bom. 525, 
followed. Baijnath Singh v. Paltu (1908) 

I. Xj. R. 30 AIL 125 

6. — — Kobala — Begistr ac - 

tion if dispenses with proof of passing of const-- 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd . 

s. 55 — contd. 

'following terms : c ; Deed of consent or permission 
granted to .... s by .... 
in consideration of this amount, the trees standing 

shall be cut down at your 

expense during a period of 6 years from this date, 
with the exception of teak and blackwood. For 
every cart load of timber so removed 
you are to pay a kuttikanam of R2-4-0 and on 
those timber, the seal of the Etam shall be impres- 
sed without delay .... during the period 
of 6 years, the Etam shall not grant any permission 
to others to cut trees .... You have the 
right to cut down trees and none whatever to the 
land. ’ * The first defendant and the other defend- 
ants formed a Tarward and in a suit brought on 
'behalf of the Tarward against P and the first defend- 
ant, it Was declared that the karar was not bind- 
ing on the Tarward and P was restrained from 
putting timber. The present suit was instituted 
by P to recover personally from the first defendant 
and from the Tarward properties the amount ad- 
vanced with interest as damages. Held, that the 
suit so far as the Tarward properties were con- 
cerned was res judicata by reason of the decision in 
the previous suit. Held, also, that the suit as 
against the first defendant was barred by limita- 
tion. The article applicable to the suit is either 
Art. 62 or Art. 97 of Seh. II of the Limitation Act. 
The document is not a sale or lease of immoveable 
property within the definition of those terms in the 
Transfer of Property Act and a covenant for title or 
for quiet enjoyment cannot be implied under s. 5 
( 2 ) or s. 108 (b) of the Act. Art. 116 of Sch. II of the 
Limitation Act does not apply to the case. The 
document did not create a mortgage or charge on 
immoveable property. It is no more than an ex- 
clusive license to cut trees. A document may 
create an interest in land and bring it within the 
provisions of the Registration Act. The covenant 
of title will not necessarily be implied in such cases 
unless it is one of the transactions in which the 
covenant can be implied under the Transfer of Pro- 
perty Act. Seeni CJiettiar v. Santhanathan Chettiar , 
I. L. R. 20 Mad. 58, followed. Mamikutti v. 
Puzakkal Edom*(1906) . I. X*. R. 29 Mad. 353 
r ; s . 55 (4). 

See Vend os and Purchaser — Vendor, 
Rights and Liabilities of. 

L. R. 30 I. A. 238 
I. I». R. 31 Calc. 57 

• s. 55 (4) (6). 

See Limitation Act (XV of 1877), Sch. 
II, Arts. Ill, 132. 

I. Xj. R. 30 All. 172 

See Vendor’s Lien. 

I. X,. R. 31 All 443 

r — — ss. 55 (4) (b) cl. (6) — Vendor’s lien for 

unpaid purchase-money — Sale-deed containing ack - 
■mwledgment of receipt of consideration-money in full 
. Mortgagee taken the mortgage without notice of 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 

s. 55 — concld. 

unpaid purchase-money — Estoppel — Evidence Act (I 
of 1872), s. 115. In a registered sale-deed of a 
chawl it was stated that the vendor had received 
consideration in full and there was also an ac- 
knowledgment of the vendor at the foot of the deed 
to the same effect. The vendor had also parted 
with all the title-deeds relating to the property. 
The vendee subsequently mortgaged the property 
to the plaintiff who had no knowledge that the full 
amount of the consideration-money was not paid 
to the vendor though he knew that the vendor was 
in possession of some portion of the property. 
Held, that the defendant (the vendor) was estopped 
from contending that she had a lien on the chawl 
for the unpaid balance of tbe purchase-money by 
her declaration as to the receipt of the whole pur- 
chase- money and by her v act in handing over the 
title-deeds. Per Batchelor , J. — A vendor of im- 
moveable property who endorses upon the pur- 
chase-deed a receipt for the purchase-money can- 
not set up a lien for unpaid purchase-money as 
against a mortgagee for value without notice under 
the purchaser. Tehilbam v. Kahsibai (1908) 

I. X. R. 33 Bom. 53 

s. 55 (5) (d) — Requisites of a valid ac- 
knowledgment — Where no contract to the contrary 
liability to pay public charges attaches to vendee on 
the passing of property — Condition precedent to 
liability. Under s. 55 (5) (d) of the Transfer of 
Property Act, the liability of the vendee to pay the 
public charges on the property sold attaches in the 
absence of a contract to the contrary, as an incident 
of the transfer and is complete when the property 
passes. Where the adjustment of matters, which 
form part, but are not the essence and substance of 
the contract, cannot be carried out in the mode 
contemplated, the Court will do whatever may be 
right and proper to effect such an adjustment itself. 
Dinham v. Bradford, L . R. 5 Ch. App . 519 , referred 
to. Where a deed of sale provides that the vendee 
shall pay ‘ c the amount due, as per sub-division of 
the peshkush due to Government ” and the deed 
contains no other words to show that the sub-divi- 
sion was a pre-requisite to the vendee’s liability, the 
mere use of the words as per sub-division does not 
make it such and, where no sub-division is effected 
and the vendor pays the whole peshkush, the Court 
will ascertain, as between the vendor and vendee, 
the proportion payable by the latter and direct 
payment thereof. An acknowledgment of a con- 
ditional liability will not, under s. 19 of the Limita- 
tion Act, give” a fresh start as long as the condition 
remains unfulfilled. There must be an unqualified 
admission or an admission qualified by a condition, 
which is fulfilled. Artjnacheixa Row t;. Rangia 
Appa Row (1906) . I. L. R. 20 Mad. 519 

~ s. 58. . 

See Civil Procedure Code, .1882, s. 13. 

8 C. WAN. 30 

ss. 50, 07, 81, 88— Marshalling— Pur- 

chaser of portion of mortgaged property has no right 
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2 — Sale of Mortgaged 
-Purchasers. 

I. Ii. B. 24 Mad. 412 


— s. 58. 

See Costs 


— ss. 58, 59. 

See Civil Procedure Code (Act XIV 
of 1882), s. 545. 

I. X. E. 81 Mad. 880 

See Mortgage . 10 O. W. ET. 27 6 


9 C. W. 3ST. 372 ; 697 

See Decree — Construction of Decree 
— Mortgage . I. X*. B. 19 Mad. 249 
X,. B. 28 I. A. 82 

See Hat . I. X. B. 86 Calc. 665 

See Limitation Act, 1877, Sch, II, Art. 

147 . . I. Ii. B. 16 Mad. 64 

See Limitation Act, 1S77, Sch. II, Art. 

148 . I. Ii. B. 14 Bom. 118 

See Mortgage — Accounts. 

1. 1*. B. 14 Bom. 113 

See Mortgage — Construction. 

1. X. B. 12 All. 175 
X Xi. B. 13 All. 28 
I. X. B. 21 AIL 4 
X X*. B, 26 Mad, 66 2 
XX. B, 26 Bom. 252 
X, B. 29 I. A, 148 
19 0. W. BT. 1001 


— ss. 58, 59, 100. 

See Landlord and Tenant. 


1. — — — — Attestation , absence 

of — Charge. Where a transaction evidenced by 
a document was a mortgage as defined by s. 58 of 
the Transfer of Property Act, but the document 
was not attested by two witnesses as required by 
s. 59 of the Act : — Held, that it did not operate as a 
charge under s. 100 of the Act. Ham Kumari Btbi 
v. Sri Nath Roy, 1 C. W. N. 81, and the observa- 
tions of Banerjee, J. in Tofal-uddi Peada v. Mahar 
AM ShaJia, 1. L. R. 26 Calc . 78, approved. Fran 
Hath Sarkar v. Jadu Hath Saha (1905) 

I. X. B. 82 Calc. 729 
9 a W. H. 69T 


TBA3HSPEB OB FBOPEBTY ACT (IV 
OP 1882) — contd. 


s. 56 — conoid . 


to marshall. A bond fide purchaser, who purchases 
for value a portion of a mortgaged property without 
notice of such mortgage has no right, in a suit bv 
the mortgagee to enforce his mortgage, to insist 
that the portion not sold to him must be proceeded 
against first and the portion purchased by him 
must be sold only for the balance, if any, due. 
Under ss. 67 and 68 of the Transfer of Property Act,- 
the mortgagee is entitled to an order that the mort- 
gaged property or a sufficient part thereof should 
be sold on default of payment. The purchaser 
cannot claim such a right under s. SI or s. 5f> of the 
Transfer of Property Act, as the former applies only 
to second mortgagees and the latter confers such 
right only “as against the seller. 55 Krishna 
Ayyar v. Miitlmhtma rasawmi ya Pallai, 1. L. R. 29 
Mad. 217 , referred to and explained. It is com- 
petent to the Court under s. 88 of the Transfer of 
Property Act to order a sufficient portion of the 
mortgaged property to be sold ; and, if the portion 
not sold by the mortgagor is sufficient, and if the 
mortgagee "will not be prejudiced, the Court may 
by its decree direct such unsold portion to be sold 
first ; and if the decree directs the sale of the whole 
property, the Court in execution may first bring to 
sale the portion unsold and, if the sale-proceeds be 
sufficient, stop the saie of the portion sold by the 
mortgagor. Kommineri Appaya v. Mangala 
RanSayya (1907) . . I. X. B. 31 Mad. 419 


ss. 56, 81, 82. 

See Res Judicata. 


I. X. B. 31 Calc. 95 


TRANSFER OP PBOPEBTY ACT (IV 
OP 1882) — contd. 

— s. 58 — contd. 

See Mortgage — Form of Mortgage. 

I. X. B. 9 All. 183 
I. X. B. 12 All. 203 
I. X. B. 14 All. 195 
I. X. B. 27 Bom. 600 
X X. B. 26 Bom. 83 
I. X. B. 25 Mad. 220 
See Mortgage — Sale of Mortgaged 
Property — Bights of Mortgagees. 

I. X. B. 22 Calc. 38 

See Pre-emption — Construction of 
Wajib-ul-arz. 

X X. B. 7 All. 258 ; 343 

See Registration Act, s. 49. 

I. X. B. 15 Mad, 253 

See Wajib-ul-arz. 

I. X. B. 26 All. 337 

— s. 58 — Mortgage by conditional sale 

— Whether sale or mortgage to be ascertained from 
whose instrument-— Transfer of interest need not be 
in express terms — “ Meddatu Kray am ," 5 meaning 
of. The question whether a document operates as 
a mortgage, or as a conditional sale must be deter- 
mined on a consideration of the whole document. 
The mere description of the document as “Med- 
datu Kray am 55 is not conclusive. The transfer of 
interest necessary to create a mortgage need not be 
in express terms. It is sufficient if the instrument 
taken as a whole operates to create such a transfer. 
Kola Venkatanarayana v. Vup.ala Ratnam 
(1906) . . . . XX. B. 29 Mad. 531. 

- , s. 58 (4). 

See Vendor and Purchaser. 

8 C. W. XX 41 
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TRANSFER OF PROPERTY ACT (TV 

OF 1882) — eontd. 

8, 58 — concld. 

2. Simple mortgage 

— Transfer of interest — Charge — Attestation by one 
witness — Invalidity. A bond for the repayment of 
a debt contained the statement, 44 as collateral 
security for payment of the said money, Ido mort- 
gage 23 bighas, etc., etc,, ” but there was no state- 
ment in it showing that there was any actual trans- 
fer of any interest. Held (Maclean, C. J . , dubi- 
tante) 9 that the bond amounted to a simple mort- 
gage as defined in s. 58 of the Transfer of Property 
Act and not to a charge merely as contemplated by 
s. 100 of that Act. Such a document cannot operate 
as a valid mortgage, unless attested by at least two 
witnesses. Nobinchand Nassau v. Raj Koomar 
Sarkae (1905) . . 9 C. W. IS. 1001 

3. — ss. 58 (b), 67, 68, 98— Com- 

bination of simple and usufructuary mortgage — 
Personal covenant to pay — Right of mortgagee to 
decree for mortgage-money and for sale. A mort- 
gage-deed, after acknowledging receipt of the 
consideration and mortgaging the land with pos- 
session (the usufruct apparently being taken in 
lieu of interest), contained the following proviso 
as to redemption : — 44 Thereafter on [naming a 
date] on paying [the amount advanced] we shall re- 
deem our land. If on the date so fixed the amount 
be not paid and the land recovered back, in 
whatever year we may pay [the amount ad- 
vanced] on [naming the date] of any year, then 
you shall deliver back our lands to us. * 5 Held , that 
this contained a promise by the mortgagor to pay 
on the date named, and that the mortgagee was 
entitled to a decree for the mortgage-money, under 
cl. (a) of s. 68 of the Transfer of Property Act, and 
to a decree for sale under s. 67, the right to cause the 
mortgaged property to be sold in default of pay- 
ment being implied within the meaning of s. 68 (5). 
Kangaya Gurukal v. Kalimuthu Ann a vi (1904) 

I. R. R. 27 Mad. 520 

■ — — — ■ s. 59. 

See Attestation . I. X. R. 33 Calc. 831 

See Bengal Tenancy Act, s. 12. 

3 a w . m 499 

See Compromise — Compromise op Suits 
under Civil Procedure Code. 

I. X. R. 9 Mad. 103 

See Deed — Executjon. 

5 C. W. m 454 

Attestation . I. X. R. 27 Bom. 91 
7 C.W. BT. 160; 384 

See Deposit op Title-Deeds. 

I. X. R. 14 All. 238 

I. X. R. 17 All. 252 
I. X. R; 24 Calc. 348 

See Evidence Act, 1872, s. 68. 

X X. R. 18 Mad, 29 
I. X. R. 28 Calc. 228 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd. 

— s. 59 — co ntd. 

See Mortgage . 9 C. W. 3N. 1001 

See Registration Act (III op 1877), 
s. 28 . . I. X. R. 29 Calc. 654 

See Signature . I. X. R. 24 All. 319 

1. — — Oral agreement 

for Icanom — Suit for ejectment by a jenmi. A jenmi 
in Malabar sued to eject a tenant, who proved by 
oral evidence that he had one year before suit paid to 
the plaintiff a sum of money as a renewal fee and 
the plaintiff agreed to demise the land to him on 
kanom for a period of twelve years. Held, that 
although no instrument had been executed and 
registered the plaintiff was not entitled to eject the 
defendant. Ittappan v. Parangodan Nayar 

I. X. R. 21 Mad. 291 

2. Registration of 

mortgage — Interest in land — Right to redeem im- 
moveable property mortgaged. Two documents were 
produced in evidence ; one of which was in terms an 
absolute sale. This document had been registered. 
The other document (which was not dated) had ap- 
parently been written contemporaneously with the 
first, but it had not been registered. The docu- 
ment purported to show that the transaction be- 
tween the parties was a mortgage. Held, that the 
second document could not be received as evidence 
of a mortgage transaction not below R100, and that 
the registration of the first document, which was 
on the face of it an absolute and unconditional sale, 
could not be regarded or operate as the registration 
of a mortgage. Though there is nothing to prevent 
the whole of a mortgage transaction being reduced 
in any form to writing on different papers, whether 
attached together or detached, yet the require- 
ments as to registration cannot be said to have been 
complied with, if some of such papers are regis- 
tered while others are left unregistered. A document 
which gives a person a right to redeem a mortgage 
on immoveable property on payment of money 
creates an interest in immoveable property and its 
registration is compulsory under s. 7 of the Registra- 
tion Act. Mutha Venkatachelapati v. Pyanda 
Venkatachelapati (1904) 

I. X. R. 27 Mad. 348 

3. — — - — — Mortgage — Attes- 

tation of mortgage. Held, that the attestation of 
a mortgage-deed spoken of in s* 59 of the Transfer 
of Property Act, 1882, does not mean only attesta- 
tion of the execution of the deed in the presence of 
the witnesses thereto, but includes also attestation 
after execution of the deed of the acknowledgment 
by the executant of the signature on the deed. 
Girindra Nath Mukerjee v. Bejoy Gopal Mukerjee , 
I L. R. 26 Calc . 246 , and Abdul Karim v. Salimun, 
I. L. R. 27 Calc. 190 , dissented from. Ramji v. 
Parvati , 4 Bom. L. R. 869, and the obiter dictum 
in Sheikh Ghazi v. Bhawani Prasad , All. Weekly 
Notes , (1896) 89, followed. Ganga Dei v Shiam 
Sundar (1904) . . I, X. R. 26 All, 09» 
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TRANSFER OF PROPERTY ACT (IV 

O®* 1882) — -contd. ■. 

S. 59 — contd. 

4. . — Deposit of title 

deeds — Equitable mortgage — Subsequent legal 'mort- 
gage — Priority — Registration Act (HI of 1887), ss. 17 
<an& 48 - — Whether equitable sub-mortgage requires 
registration , R executed mortgages in favour of 
D some time before June 1893. On the 3rd June 
1893, D deposited these mortgage-deeds with G's 
agent in Calcutta as security for his debt to Q. On 
the 19th June 1893, D wrote a letter to G's agent 
which, after reciting the amount of the debt, con- 
tained amongst others the following clause : — 
** That 1 shall pay him one-fourth of R 70,000 with- 
in a fortnight, one-fourth by promissory note pay- 
able six months from date, and the remaining half 
by a promissory note payable within a year. In the 
meantime and until payment of the claim in full of 
Raja Gokul Doss (G) you will hold as agent for him, 
the mortgage Msthandi, dated 25th Falgoon 1292, 
executed in my favour by Babu Bagabatty Charan 
Roy and others as enumerated below, which I have 
already made over to you as such agent as afore- 
said as security for the due payment of the said 
debt, not to be parted with by you without mutual 
consent of myself and Raja Gokul Pass, or under 
an order of Court. 5 5 Held , that the mortgage was 
concluded on the day when the deeds were depo- 
sited with G's agent in Calcutta, and that under 
s. 59 of the Transfer of Property Act a valid equit- 
able sub-mortgage was created in favour of G on 
that day. Kadar Nath Dutt v. Sham Lai Khettry, 
20 W. R. 150 , referred to. Upon a suit by the 
equitable sub-mortgagee (G) to enforce his mort- 
gage against the original mortgagor R and a subse- 
quent mortgagee, the defence was that the alleged 
equitable mortgage, which was created by a letter, 
not being registered under s. 1 7 of the Registration 
Act had no validity at all ; and that it could not 
have priority over the subsequent legal mortgage. 
Held, that a deposit of title-deeds of certain pro- 
perty under a verbal arrangement to secure pay- 
ment of a debt was not an oral agreement or de- 
claration relating to such property within the 
meaning of s. 48 of the Registration Act, but the 
transaction was a valid equitable mortgage within 
the meaning of s. 59 of the Transfer of Property 
Act, and it did not require registration. Goggan v. 
Pogose , 1 . L. R. 11 Calc. 158, followed. Held, 
further, that in India there is no such distinction 
between legal and equitable estates as is known in 
England, and if the claim of the subsequent legal 
mortgagee can be sustained, it can only be sustained 
under s. 48 of the Registration Act. Webb v. Mac- 
pherson , 1. L. R. 81 Calc . 57, referred to. Gokul 
Pass v. Eastern Mortgage ahd Agency Com- 
pany (1905) . . L Is. R. 33 Cale. 410 

5. — Provisions of 

section not sufficiently complied with when witnesses 
no? nreseM at execution but attest on executant's ac- 
knowledgment of signature. A mortgage-deed is 
“ attested 55 by witnesses within the meaning of 
s. 59 of the Transfer of Property Act only when such 
attesting witnesses are actually present at the time 
Y'^ 'p ; Y . - ■... 

TY.y Y ' Y-Y 


OF 1882) — contd. 

s. 59 — contd. 

of execution. The provisions of the section are 
not complied with when the witnesses are not pre- 
sent at the execution of the document, but attest 
it ^subsequently on the acknowledgment by the 
mortgagor of his signature. Abdul Karim v. 
Salimun, I . L . R. 27 Gale. 198, followed. Ramji v. 
Bai Parvati, I. L. R. 27 Bom. 91, dissented from. 
Ganga Dei v. Shiam Sundar, 1. L. R. 26 All. 69, 
dissented from. Per Wallis, J . — The provisions 
of s. 50 (cl. 3) of the Indian Succession Act 
prescribing the manner in which wills must be 
attested and allowing attestation by witnesses on 
the testator’s acknowledgment of his signature, 
cannot be regarded as statutory definition of an 
attestation applicable to other Indian Acts. Per 
S ankarr an-Nair, J . — The absence in s. 59 of the 
Transfer of Property Act of the provision as to attes- 
tation on acknowledgment of signature contained 
in s. 50 (3) of the Succession Act, shows that, under 
sA59 ’of the Transfer of Property Act, attestation 
of the actual signature is necessary. Shamu Pat- 
ter v. Y Abdul Kadir Ravuthan( 1908) 

I. L. R. 31 Mad. 215 

6. Dehhhan Agri- 

culturists' Relief Act ( XVII of 1879), s. 68 (a)— - 
Mortgage-deed — Attestation by two witnesses— -Signa- 
ture by the Sub -Registrar — Statement by the writer of 
the deed in concluding the writing of the body of the 
document that it was written by him. A deed of 
mortgage was signed by the Sub -Registrar who was 
bound to attest it under the provisions of s, 
63 (A) of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879) and the writer of the deed in con- 
cluding the writing of the body of the document 
stated that it was written by him. The deed was 
not attested by two witnesses as required by s. 59 
of the Transfer of Property Act (IV of 1882). Held, 
that neither the signature of the Sub-Registrar nor 
the statement by the writer that the body of the 
document was written by him were sufficient for 
effecting a valid mortgage. An attesting witness 
is a 4 6 witness who has seen the deed executed and 
who signs it as a witness.” Burdett v. Spilsbury, 
10 G. & F. 840, followed. Ranu v. Laxmanrao 
( 1908) . . . 1. 1>. R, 83 Bom. 44 

• / M : : : 

7, — — - . . Evidence Act , s . 68 — -Mortgage 

registered or unregistered not duly attested ad- 
missible to prove personal covenant to pay . A mort- 
gage, which is not attested or attested by only one 
witness, is admissible as evidence of a personal 
covenant to pay contained therein, whether such 
mortgage is registered or unregistered. Madras 
Deposit and Benefit Society v. Oonnamalai Ammal, 
I. L. R. 18 Mad. 29, overruled. Sadahavaur v. 
Tadepally Basaviah , I. L. R. 80 Mad . 284, 288 , 
followed. A document which purports to be a 
mortgage, but is not a mortgage owing to non* 
compliance with the provisions of s. 50 of the 
Transfer of Property Act regarding attestation, is 
hot a document which is required by law to be 
attested within the meaning of s. 68 of the Evidence 
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Act, and is admissible to prove the personal 
covenant to pay therein, which is not required by 
law to be attested. Pulaka Veetil Mutha- 
LAKULANGARA KUNHU MOIDU V. THIRUTHI PALLI 

Madhava Men on (1909) 1. 1*. R. 32 Mad, 410 

8. Zurpeshgi patta 

— Attestation — Document executed by purdanashin 
lady. Where it appeared from the evidence of the 
attesting witnesses to a zurpeshgi palta executed 
by a purdanashin lady that the witnesses Were 
present in the room where the lady signed the docu- 
ment, but that she was behind a pur da or screen at 
the time when she actually affixed her signature : 
— Held, per Brett, J., that having regard to the 
custom of this country there was a sufficient com- 
pliance with the provisions of s. 59 of the Transfer 
of Property Act. Horendra Narain v. Chandra 
Kanta , I. L. It. 16 Calc. 19 , Abdul Karim v. 
j Salimun, I. L. R. 27 Cal. 190 , Sasi Bhusan Pal 
v. Chandan Peshahar , 4 C. L. J. 41 , referred to. 
Held , on appeal under the Letters Patent (Ramp ini 
C. J. and Mitra, J .), that there was nothing to 
.show that the attesting witnesses did not see the 
lady sign the deed, and that moveover the Court 
could not interfere at this stage with the concurrent 
findings of three Courts on a question of fact. 
Harmgngal Narain Singh v. Ganaur Singh 
(1907) .... 13 C. W. N. 40 

ss. 59, 98. 

See Kanom . I. X. R. 30 Mad. 300 

— ss. 59, 100, 

See Compromise I. Xi. R. 35 Calc. 867 

1 — — — — — — Mortgage-deed not 

attested as required by s. 59 cannot create charge under 

s. 100. An instrument, which is invalid as a 
mortgage for want of attestation under s. 59 of the 
Transfer of Property Act, cannot operate to create 
a charge under s. 100 of the Act. Boyzuddi Sheik 
v. Kalinath Mukerjee , I. L. R. 33 Calc. 985 , 
followed. Samoo Patter v. Abdul Sammad Sahrb 
(1908) . . I. X. R. 31 Mad. 337 

— s. 60. 

See Attachment— Subjects of Attach- 
ment-Equity of Redemption. 

I. Ij. R. 21 Bom. 226 
See Malabar Law — Mortgage. 

I. X. R. 16 Mad. 328 
See Mortgage — Redemption — Redemp- 
tion of Portion of Property. 

I. X. R. 17 All. 63 
I. X. R. 21 Mad. 369 
I. Xu R. 20 All. 23 
4C.¥. NT. 507 
I. X. R. 22 Mad. 209 

See Mortgage— Redemption — Redemp- 
tion OTHERWISE THAN ON EXPIRY OF 

Term , I. X. R. 16 Mad. 486 
X. X. R. 23 Mad. 33 
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TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd. 

s. 60 — contd. 

See Mortgage — Redemption — Right of 
Redemption . 5 C. W. 83 

I. X. R. 22 All. 238 
I. X. R. 24 Mad. 409 ; 449 

See Res Judicata — Estoppel by Judg- 
ment X. X. R. 24 All. 44 

1. — — Bight of redemp- 

tion, extinguishment of — Breach of condition in 
mortgage-deed — Conditional sale. The breach of a 
condition in a mortgage-deed to the effect that on 
default of payment on a certain date the mortgage 
shall be deemed an absolute sale, does not amount 
to an extinguishment of the right of redemption by 
act of the parties within the meaning of the proviso 
to s. 60 of the Transfer of Property Act, 1882. 
Perayya v. Venkata . I. X. R. 11. Mad. 403 

2. Redemption of 

mortgage — Clog on equity of redemption — Bond 
subsequent to mortgage providing that the bond should 
be paid off before the mortgage was redeemed. After 
the execution of a usufructuary mortgage, the mort- 
gagor executed a bond, which, in addition to the 
usual stipulation for repayment of the money 
secured thereby, contained a covenant to the effect 
that the mortgaged property should not be re- 
deemed until the principal money and interest due 
under the bond had been paid. Held, that such 
provision was a clog or fetter on redemption placing 
in the way of the mortgagor a bar to the exercise 
of the right of redemption which the law gave him, 
and therefore a provision not to be enforced. 
Browne v. Ryan, 2 I. R. 653 , and Noakes & Co., 
Bd. v. Rice , [1902~\ A. C. 24, referred to. Allu 
Khan v. Roshan Khan, I. L. R. 4 All. 85, not 
followed. Sheo Shankar v. Parma Mahton 
(1904) . . . . I. X. R. 26 All. 559 

3. Mortgage — Kffect 

of mortgagee purchasing part of the mortgaged pro- 
perty — Redemption. Where a mortgagee acquires a 
part of the mortgaged property, and thus a fusion 
takes place of the rights of the mortgagee and the 
mortgagor in the same person, the indivisible cha- 
racter of the mortgage is broken up, and one of 
several mortgagors may in such a case redeem his 
own share only on payment of a proportionate part 
of the mortgage-money, but he cannot compel the 
mortgagee to allow him to redeem the shares of 
other persons, in which he is not interested. Kuray 
Mai v. Puran Mai, I. L. R. 2 All 565, followed. 
Lachmi Narain v. Muhammad Yusuf, I. L. R. 17 
AIL 63, referred to. Mora Joshi v. Ramchandra 
Dinkar J oshi, I. L . R. 15 Bom. 24, distinguished. 
Kallan Khan v. Mardan Khan (1905) 

X. X. R. 28 AIL 155 

4. - — Mortgager- 

Purchase of part of the mortgaged property — Mortgage 
foreclosed, purchaser not being made a party-— Right 
of purchaser to redeem part of the mortgaged property . 
The plaintiff’s father purchased some sir land, which 
along with other property, was the subject of a 
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OF 1882) — contd. 

s. 60 — contd. 

mortgage by conditional sale. The mortgagees 
subsequently instituted a suit for foreclosure, to 
which, they obtained a decree and an order absolute 
for foreclosure. But the mortgagees, although 
they had notice of his interest in the mortgaged 
property, did not join the purchaser as a party to 
their suit. Held, that there was no bar to the 
plaintiff’s suing to redeem that portion of the mort- 
gaged property in which their father had acquired 
an interest, and that they were not bound to redeem 
the whole mortgage. Brij Kishore v. Madho 
Singh (1905) . . I. Xi. B. 28 All. 270 

5. Mortgage — Be - 

demption— Effect of purchase by mortgagees of part 
of the mortgaged property. When the integrity of a 
mortgage has been broken up upon the purchase by 
the mortgagees of the equity of redemption in a 
portion of the mortgaged property, the right of 
redemption of each of the several mortgagors is 
confined to his own interest in the mortgaged pro- 
perty ; he cannot redeem the remainder of the 
mortgaged property against the wishes of the 
mortgagees. Nawab Azimut Ali Khan v. J owahir 
Singh, 13* Moo. I. A. 404 ; Kur ay Mai v. Pur an 
Mai , I. Xti B. 2 AU. 565, and Girish Gkander Dey v. 
Juramoni Dey, 5 C. W. N. S3, followed- Mdnshi 
v . Datjlat (1906) . , . I. Xi. B 29 All. 262 

6. ■- - Inheritance ' of 

mortgagors 7 rights by mortgagee — Integrity of mort- 
gage broken up. Where the equity of redemption 
in* respect of a part of the mortgaged property 
becomes vested in the mortgagee whether by pur- 
chase or by inheritance or otherwise, there is a 
merger of rights and the integrity of the mortgage 
is broken up. H mortgaged certain property to 
B who transferred his mortgage right to M. M died 
leaving A as his sole heir. II died leaving 51 heirs 
one of whom was A. Some heirs of II brought this 
suit for redemption of their shares only. Held, 
that the plaintiffs were entitled to redeem their 
shares, inasmuch as the mortgagee having inherited 
part of the property mortgaged the integrity of the 
mortgage was broken up. Luchmi Narain v. 
Muhammad Yusuf , I. L.B. 17 All. 63, distinguished. 
Sobha 8ah v. Inderjeet, 5 N.-W. P. H. C. Bep. 148, 
followed. Azimat AU Khan v. Jawahir Singh, 13 
Moo. I. A . 404, Ballan Khan v. Mardan Khan, 
I. L. B. 28 All . 155, and Munshi v. Daulat, I . L.B. 
29 AU. 262, referred to. Hamid a Bibi v. Ahmad 
Husain (1909) . . X. X». B. 81 All 385 

— ss. 60, 83, 95 — Redemption of mort- 
gage — Glog on equity of redemption — Parties to suit 
for redemption — Effect of payment of mortgage-money 
into Court, After the execution of a usufructuary 
mortgage the mortgagor executed a bond, which, 
in addition to the usual stipulation of re-payment 
of the money secured thereby, contained a cove- 
nant ro the effect that the mortgaged property 
should not be redeemed until the principal money 

■ J _ J - 1 . j -t _ 1 1 1 J1 1 .... . 1 IV 
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OF 1882) — contd. 

— . s. 60 — concld. 

Held, that such a provision amounted to a clog or 
fetter on redemption, placing in the way of the 
mortgagor a bar to the exercise of the right of re- 
demption which the law gave him, and was there- 
fore a provision not to be enforced. Sheo Shankar 
v. Parma Mahton, I. L. B. 26 AU. 559, followed. 
Held, also, that, where the purchaser of part of 
equity of redemption comes into Court seeking to 
redeem the whole mortgage, and pays into Court 
the entire amount due at the time upon that mort- 
gage, the rights of a purchaser of another portion of 
the equity of redemption claiming only to redeem 
his proportionate share in the mortgage, cannot 
be dealt with in that suit, for upon payment by the 
plaintiff of the full amount due, the mortgage has 
ceased to exist. Rug ad Singh v. Sat Narain 
Singh (1905) . . . 1. 1*. R. 27 AIL 178 

— - s. @x — Bedemption , clog on — Contract to 

pay off subsequent mortgages before redeeming prior 
mortgage — Validity — Contract to pay off an unse- 
cured debt. In a suit for redemption by a mort- 
gagor the mortgagee set up by way of defence a con- 
tract entered into at the time of the execution of 
four bonds of later dates, to the effect that the 
mortgage in suit was not to be redeemed without 
paying off the sums due under the subsequent 
bonds. One of these bonds was a simple bond, the 
others mortgage-bonds secured on the same pro- 
perty. Held, that, so far as these mortgage-bonds 
were concerned, the contract was enforceable and 
must be given effect to, but as regards the simple 
bond the contract was a clog on the equity of re- 
demption and was not enforceable. Burg a Per- 
shad v. Ddkhi Ray (1905) . 9 C. W. K. 780 

_ SS. 61, 62. 

See Mortgage — Redemption — Bight of 
— Redemption . I. L. B. 16 All. 295 


See Mortgage— Redemption — Mode of 
Redemption and Liability to Fore- 
closure . I. L. XL 8 All. 402: 

See Mortgage — Redemption — Redemp 
tion otherwise than on Expiry of- 
Teem . I. L. B. 16 Mad. 486 
X. Xj, B. 23 Mad. 33 

. ss. 62, 63. 

See Mortgage Redemption. 

. A I, Xj* B. 29 All. 471 

ss. 62, 83 — Civil Procedure Code (Act 

XIV of 18S2), ss. T3, 43 — Res judicata — Usufruc- 
tuary mortgage — Suit for possession of mortgaged 
property — Tender of mortgage-money — Deposit in 
Court — Bedemption decree — Second suit to recover 
mesne profits from the date of deposit to the date of 
recovery of possession of mortgaged property — Position 
of mortgagee in possession after the tender of de?x>si€ 
of mortgage-money. In 1 884 the plaintiffs executed 
a usufructuary mortgage in favour of the defendant 
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and placed him in possession of the property. In 
1901 the plaintiffs tendered the amount of the prin- 
cipal to the defendant, but it was not accepted. 
The plaintiffs in consequence filed a suit under s. 62 
of the Transfer of Property Act (IV of 1882) to 
recover possession of the mortgaged property, and 
at the same time, under s. 83 of the Act, deposited 
the amount of the principal in Court as the amount 
payable on the mortgage. The Court passed a 
decree for possession. In 1904 the plaintiffs filed 
another suit to recover mesne profits from the 
defendant from the date of the deposit to the date 
when he recovered possession of the mortgaged 
property from the defendant in execution of the 
redemption decree in the previous suit. The claim 
was disallowed on the ground of res judicata. Held , 
that the plaintiffs having failed to ask for mesne 
profits in the previous suit, his present claim was 
barred either under s. 13 or 43 of the Civil Proce- 
dure Code (Act XIV of 1882). The profits derived 
by a mortgagee after a proper tender made or after 
the amount due has been deposited in Court are 
profits for which he has to account to the mortgagor 
in virtue of a liability tacked on, so to say, by 
the Statute to the mortgage contract : and as such a 
•claim to them by the mortgagor is one arising from 
and connected with his right to redeem or recover 
possession of the property. From the date of the 
tender or of the deposit, as the case may be, the 
mortgagee continues as mortgagee but with a sta- 
tutory liability to account for the profits received 
by him from that date. He is not then a mere tres- 
passer but a mortgagee still, holding the property 
as a kind of trustee for the mortgagor and as such 
‘accountable to the latter for the profits. Rtjkh- 
31INIBAI V. VENKATESK (1907) 

I. Ij. B. 81 Bom. 527 

s. 63. 

See Mortgage — Accounts. 

I. Xi. B. 17 All. 282 

— s. 65. 

See Landlord and Tenant — Transfer 
by Tenant . I. E. B. 10 Gale. 443 

1. — — Cl. (a) — Duty 

of mortgagor to 'pay public revenue on mortgaged land 
—Default in payment — Sale for arrears of reve- 
nue— Subsequent sale by purchaser at revenue sale 
to original mortgagor — j Eight of mortgagee under 
■original mortgage . It is the duty of a mortgagor, 
under s. 65 (c) of the Transfer of Property Act, to 
pay the public revenue accruing due on the mort- 
gaged property, when it continues in his possession. 

If he fails to perform that duty, and the land is sold 
for arrears of revenue, and the purchaser at the 
•revenue sale sells the land to the original mort- 
gagor, the mortgage is not extinguished. A man 
•cannot be allowed to take advantage of his own 
wrong ; and, notwithstanding that the land might 
have vested in the purchaser at the revenue sale 
tree of the mortgage, the original mortgagor (or his I 
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son), on his purchase from the auction-purchaser, 
cannot plead, for his own benefit, that by reason ol 
such wrong there has been a statutory extinction 
of the original mortgage. Nawab Sidhee Nuzur 
Ally Khan v. Rajah Ojoodhyaram Khan, 10 Moo. I* 
A. 540 , 557, followed. Sanagapally Lakshmayya 
v. Intoory Bolla Reddy (1902) 

I. li. B. 28 Mad. 385 

2, — — — Purchaser 

of equity of redemption from mortgagor not bonrid to 
pay public charges and is not ivhen he purchases the 
lands at a revenue sale a constructive trustee under $. 
90 of the Trusts Act — Mortgage, lien of property 
paying prior, extinguished when pari of 'mort- 
gaged property is purchased for such amount— Sale 
for revenue — Trusts Act (II of 1882), s. 90. Where 
person paying off a prior mortgage, purchases a 
portion of the mortgaged properties, in considera- 
tion of the amount so paid to him, the lien acquired 
by such payment is extinguished and cannot be 
used as a shield against a subsequent mortgagee by 
such purchaser. The assignee of a mortgage decree 
purchasing a portion of the mortgaged properties, 
acquires over such portion a lien for only a pro- 
portionate share of the mortgage amount. The 
implied covenant on the part of the mortgagor, 
under s. 65 of the Transfer of Property Act, to pay 
the public charges on the properties mortgaged 
does not extend to the purchaser of the equity of 
redemption from the mortgagor. Such purchaser 
in omitting to pay such charges does not fail to dis- 
charge any obligation owing from him to a mort- 
gagee of the said properties, and in purchasin g 
such properties at a revenue sale for non-payment 
of such charges, he does not gain -an advantage as 
qualified owner in derogation of the rights of the 
mortgagee or other persons interested in the pro- 
perty so as to constitute him a constructive 
trustee for them under s. 90 of the Trusts Act. 
Renga Srinivasa Chari v. Gnanaprakasa 
Mudaliar (1906) . . X. Xi. B. 30 Mad. 67 

3. — • ss. 65 and 68 — Mortgagor and 
Mortgagee — Construction of mortgage— Sale of pre- 
mises at suit of a prior mortgageer— Right of a second 
mortgagee to sue the mortgagor personally. The 
defendants, having already mortgaged certain land 
to another, executed a hypothecation-bond com- 
prising the same land in favour of the plaintiff to 
secure a debt due by them to the plaintiff and 
covenanted therein to pay to him daily the pro- 
ceeds of certain sales of firewoods of which the 
plaintiff Was to credit part towards the secured 
debt. The defendants having failed to pay the 
amount due on the first mortgage, the. first mort- 
gagee obtained a decree and brought the land to 
sale. The plaintiff then brought a suit in the Small 
Cause Court to recover the amount due on footing 
of his hypothecation-bond. Held , that the hypo- 
thecation-bond contained no personal covenant by 
the obligors, but that on the construction of ss. 65 
and 68 of the Transfer of Property Act the obligors 
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then yon shall receive the said mortgage amount in 
the Chittri Kalavadi of whatever year I may pay it, 
deliver the said lands to my possession having 
cleared off the arrears of Government revenue, and 
also give back the bond.” The plaintiff sued to 
recover the money secured from the defendant 
personally and also by sale of the mortgaged pro- 
perty. Held , by a Full Bench, that the bond con- 
tained a covenant to pay, and that therefore .the 
suit was maintainable. Sivakami Ammal v. 
Gopala Savunbram Ayyan 

I. L. B. 17 Mad. 131 

6. — and ss. 83, 84 — Suit by mortgagee 

instituted before payment into Court — Right of mort- 
gagee to a decree . in a suit to recover money due on 
a mortgage, defendant paid the money into Court 
and a notice was issued to the mortgagee under s. 83 
of the Transfer of Property Act. The mortgagee 
filed his suit before notice was served on him, and 
it was not proved that the mortgagee was aware 
of the fact of payment into Court when he filed his 
suit. Held , that the plaintiff was not debarred by 
s. 67 of the Transfer of Property Act from obtain- 
ing a decree. Sitaramayya v. Venkatramanna 

I. Xi. B. 11 Mad. 371 

7. — — and ss. 86, 89 — Usufructuary 

mortgage dated 20th April 1882 sued on in 1884 — 
Form of decree. In a suit filed in 1884 on a usufruc- 
tuary mortgage, dated 20th April 1882, a decree was 
passed for the payment of the mortgage-money, 
or in default for the sale of the mortgaged property. 
Held ( Semble under the Transfer of Property Act), 
that the decree for sale was the right decree. 
Venkata sami v. Subramannya 

I. In B. 11 Mad. 88 

8. and s. 90 — Suit for money-decree 

on mortgage with personal covenant — Execution 
against mortgaged property — Sale of security in exe- 
cution of decree. A mortgage-deed contained a per- 
sonal covenant to pay and a suit was brought on 
such persona l liability. Held , that the mortgagees 
were entitled to waive their right to proceed against 
the mortgaged property and to bring a suit only for 
a money-decree, but that they could not bring to 
sale the mortgaged property in execution of such 
decree without recourse to the provisions of s. 67 
of the Transfer of Property Act. Bam Keshtjb 
Deb v. Sonattjn Pal . . 2 C. W. N. 320 

9. — Decree for pay- 

ment of money by instalments on specified dates — 
Charge — Consent decree— Separate suit. Where by 
a consent decree it is ordered that payment of the 
decretal amount be made by instalments, and that 

the properties set forth in a schedule annexed to 

the decree stand charged with payment of the said 

instalments, the said properties cannot be sold in 
execution of the decree, but a separate suit must be 
brought under s. 67 of the Transfer of Property Act. 
Aubhoyessury Dabee v. Gouri Sunkur Panbay. 

I. Xi. B, 22 Calc. 869 
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OB 1882) — contd . 

.s. 87 — contd. 

10. and s. 99 — Charge for mainten- 

ance created by a decree, how enforced — Civil Proce- 
dure Code , 1882, s. 244 (c) — ■ Separate suit. Where 
a decree, after declaring the amount payable to the 
plaintiff in respect of future maintenance, and that 
it should be a charge on certain immoveable pro- 
perty which formed a specific item in the general 
estate of a testator, went on to direct that for the 
purpose of securing the payment of the future 
maintenance a deed should be executed in favour of 
the plaintiff, charging such immoveable property, 
on her executing a release of all her rights and in- 
terest in the general estate : — Held , that such a 
charge was properly enforced by a suit brought on 
the deed, and that it could not he given effect to by 
proceedings in execution. Aubhoyessury Dabee v. 
Qouri Sunlcur Panday , I. L R. 22 Calc . 859, 
followed. Ashutosh Banerjee v. LuJchimoni Debya, 
I. L. R. 19, Calc. 139, distinguished. Matangini 
Dassee v . Chooneymoney Dassee 

1. 1». B. 22 Calc. 903 

11. - — — — — Usufructuary 

mortgage — Sudbharna bond — Covenant to repay— 
Construction of bond — Suit for money and for sale — 
Form of decree. In a sudbharna mortgage-bond it 
was stipulated, 9 * * * * 1 4 having paid the principal money 
in the month of Chait 1297 we shall take back the 
document and the land. In case we fail to repay the 
principal money on due date, the sudbharna 
bond shall remain in force Held, that there was 
in this contract no agreement to repay the prin- 
cipal money, and no such agreement Was implied 
by the provisions as to taking back the document 
and the land, and therefore there was no right to a 
money-decree. Held, also, that under s. 67 of the 
Transfer of Property of Act (IV of 1882) an usu- 
fructuary mortgage cannot as such (i.e., unless 
there is anything in the contract which would im- 
ply the right) sue either for foreclosure or for sale. 
Umda v. TJmrao Begum, 1. L. R. 11 All. 367 ; 
Chathu v . Iiunjan, 1. L. R. 12 Mad . 109 ; and 
Ramayya v. Guruva, I. L. R. 14 Mad. 232, referred 
to. F enhatasami v. Subramanya, I. L. R. 11 Mad. 
88, not followed. Lbchmeshar Singh v. Dookh 
MochanJha . . I. Ij. B. 24 Calc. 877 

12. — — Charge— Attach" 

ment without sale— Transfer of Property Act (IV 
of 1882), ss. 99, 100. The plaintiff, a judgment- 
creditor, had in the High Court obtained a decree 
against the defendant, whereby it Was ordered that 
the defendant should pay to the plaintiff a sum of 
Bl,68,123, and that the said sum should be a 
charge on certain immoveable properties situated 
in the mofussil and specified in a schedule to the 
decree. In August 1894 the plaintiff obtained an 
order for transfer of the decree to a mofussil Court 
and sent a copy of the decree for execution there. 
He obtained in that Court an order for attachment 
and sale of the property, but the order Was reversed 
on appeal in May 1895, the High Court holding that 
the properties could not be sold in execution of the 
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decree, but that a separate suit must be brought 
under s. 67 of the Transfer of Property Act. The 
plaintiff: then applied to the Court that passed the 
decree for an order for transmission of the decree 
to the mofussil Court with a view to execution. 
That application was refused by Sale, J., who held 
that the decision of May 1895 was conclusive as- to 
the plaintiff’s right to attach the property as dis- 
tinct from a sale or to sell it except after a suit 
under s. 67 of the Transfer of Property Act. Held , 
on appeal {reversing the decision of Sale, J.), that 
an order for attachment only as distinct from a sale 
could be made. Aubhoyessury Dabee v. Gouri 
Sunkar Panday , J. L. B. 22 Calc. 859 , explained. 
Chundra Nath Day v. Burroda Shoondury Ghose, 

I. L. B. 22 Calc. SIS , referred to. Gouri Sunker 
Payday v. Abhoyeswari Dabee 

I. Ii. R. 25 Calc. 262 

See Chunbra Mom Dassee v. Mutty Lal Mul- 

: *, 2 C. W, N. 83 

18. — — ss. 67, 99 — Decree — Setting aside 

sale — Void sale — Civil Procedure Code (Jet XIV of 
1882), s. 244 — Mortgage— Sale of mortgaged property 
— Money - decree . A sale in contravention of the 
provisions of s. 99 of the Transfer of Property Act 
is void, although a third party is the purchaser and 
only a portion of the property was under mortgage, 
the sale being of the whole undivided property. 
Sheodeni Dewar i v. Bam Saran Singh , 1. L. B. 
26 Calc . 164, and Shib Dass Dass v. Kali Kumar 
Boy , I. L. B. SO Calc. 463, referred to. Such a sale 
may be set aside under s. 244 of the Code of Civil 
Procedure. Mayan Pathuti v. Pahuran , 1. L. B. 
22 Mad . 347, followed. Sonu Singh v. Behari 
Singh (1905) . I. Xi. R. 33 Calc. 283 

ss. 67, 96, 97. 

See Mortgage I. D. R. 30 Mad. 408 
— — ss. 67, 99. 

See Execution oe Decree. 

I. L. R. 32 Calc. 494 

— — ss. 67,99 and 100 — Execution of 

decree— Attachment — Application in execution. S. 99 
of the Transfer of Property Act (IV of 1882) con- 
templates attachment of property by ja judgment- 
creditor (even if he be a mortgagee), and he is en- 
titled to attach the property by an application in 
execution of the decree. The proper time to con- 
sider the applicability of s. 99 of the Transfer of 
Property Act is when an^application for sale is 
made in execution. Nathubhai v. Bai Ujam 
( 1908) . . I. D. R. 32 Bom. 205 

, ‘ — . — — — ss. 67, 111, 116 — Lease by mortgagee 

in favour of mortgagor— Mortgagor holding over 
mfhwti payment of rent — Lease when determined 
—Limitation Act (XV of 1877), Sch. II, 
Art, 1 39— Suit by mortgagee for possession. A 
, usufructuary mortgagee executed a lease of the 
mortgaged^ property in favour of his mortgagors for 
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five years, but after the expiry of the term of the 
lease neither claimed nor received rent from his 
mortgagors for more than 12 years and then sued 
them for possession of the property : — Held, that the 
suit was barred by limitation. Held, also, that the 
lease determined on the expiration of five years and 
a tenancy from year to year did not come into exist- 
ence as there was nothing to show that the landlord 
assented to the tenant’s continuing in possession. 
Prem Sulch v. Bhupia, I. L. B. 2 All. 517, distin- 
guished. Held , also, that no suit for sale could be 
brought upon the mortgage, as the mere fact that 
it provided for redemption upon payment of the 
principal did not make it a simple mortgage. 
Khunni Lal v. Mahan Mohan Lal (1909) 

I. L. R. 31 All. 318 

— - s. 68. 

See Limitation Act, 1877, Sch. II, Art* 
116 . I. L. R. 21 Mad. 242 

See Mortgage— Possession unber Mort- 
gage 1. 1,. R. 6 All. 298 

See Mortgage — Power of Sale. 

I. Ii. R. 26 Bom. 241 

See Right of Suit — Sale in Execution 
of Decree I. X*. R. 22 M ad. 332 

1. Mortgage of non - 

transferable property — Right to sue for mortgage- 
money • Where a decree was obtained by a land- 
holder for cancelment of a deed whereby an occu- 
pancy-holding was mortgaged with possession, and 
the mortgagee consequently failed to obtain pos- 
session and brought a suit against the mortgagor to 
recover the mortgage-money : — Held, that, inas- 
much as the mortgagor must have known that he 
was mortgaging an estate not legally transferable, 
while the mortgagee might have believed that the 
estate was transferable, the act of the former was a 
default depriving the latter of his security within 
the meaning of s. 68 (b) of the Transfer of Property 
Act (IV of 1882), and the mortgagee was therefore 
entitled to succeed. Ganesh Singh v. Sbjhari 
Kuar . . . . I. X,. R. 10 All, 47 

2. Sale of mortgaged 

premises under Land Acquisition Act — Personal suit 
by mortgagee. The sale of mortgaged premises 
under the Land Acquisition Act is not a destruction 
of the security within the meaning of s. 68 of the 
Transfer of Property Act, and does not enable 
the mortgagee- to sue the mortgagor personally. 
Arumugam v. Sivagnana . I. Xi, ILlS Mad. 321 

3. ;; Pailure cf imort - ' . 
gagor to give possession as stipulated — Personal suit 
for mortgage amount. In a suit against a mortgagor 
for the principal and interest due on a mortgage, it 
appeared that the payment of interest had fallen 
into arrears, and that the mortgage-deed provided 
that in such event the mortgagee should be entitled 
to possession of the mortgage-premises ; the mort- 
gagor falsely alleged that ail the interest due had 
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OF 1882) — contd. 

s. 68 — contd, 

been tendered. Held, that the mortgagee was 
•entitled under s. 68 of the Transfer of Property Act 
to sue for the amount due on the mortgage. Sara- 
van a v. Chinn ammal . . I.L. B. 15 Mad. 65 

4. - Personal decree 

■against mortgagor — Right of suit Suit for a perso- 
nal decree on a usufructuary mortgage which con- 
tained no express covenant to pay, but provided 
that, if the mortgagor repaid the secured debt 
before a certain date (now passed), he should be 
replaced in possession. The mortgaged premises 
bad been attached in execution of a decree obtained 
by a third party against the mortgagor, and a 
■claim preferred by the plaintiff having been erro- 
neously rejected and the premises sold, he was 
■dispossessed. The mortgagee accordingly brought 
bis suit as above. Held, that the plaintiff was not 
■entitled to maintain the suit either under the terms 

• of the mortgage or under Transfer of Property Act, 
s. 68. Gopalasami v. Arunachella 

I. B. 15 Mad. 804 

5. Right of suit — 

Usufructuary mortgage. — Mortgagee kept out of pos- 
session by mortgagor’s indirect conduct. Where a 
usufructuary mortgagee is unable to obtain pos- 
session of the mortgaged property owing to his 
mortgagor having executed a subsequent mortgage 
and placed the second mortgagee in possession, the 
first mortgagee may elect to sue at once for the 
money under s. 68 of the Transfer of Property Act, 
instead of for possession of the land. Linga Reddi 
v. Sama Rah . I. L. B. 17 Mad. 469 

6. — Usufructuary 

mortgage — Lease of mortgaged premises by mortgagee 
to mortgagor — Mortgagor holding on after expiry of 
lease — Right of suit. H L and others, mortgagees, 
under a usufructuary mortgage executed in their 
favour by one G (the usufruct being applicable in 
.satisfaction of the interest of the debt), leased the 
mortgaged premises to the mortgagor. The lease 
was for a term certain with a covenant that the 
mortgagor might renew on compliance with certain 
■conditions. The mortgagor, on the expiry of the 
lease, did not fulfil the conditions of the said cove- 
nant, but refused to give up possession of the mort- 
gaged property to the mortgagees. Held , that the 
mortgagees were entitled, either under cl. {b) (as 
held by Edge, O.J., and Tyrrell, J.) or under 
■cl {c) (a) held by Knox, Ranerji, and Bubkitt, 
JJ.) of s« 68 of Act IV of 1882, to a money decree 
for the amount due under the mortgage. iShitab 
Dei v. Ajudhia Prasad, All. Weekly Notes, {1887), 
269 , and Jhdbbu Ram v. Girdhari Singh, 1. L, R. 
6 All , 298 , distinguished. Hira Lal v. Ghasith 

I. Xi. B. 10 All. 318 

• ; : 7. ; . ' '■ , ! ■■■ ' •■■'. \ ; — — - Usufructuary 

■mortgage — Dispossession of mortgagee by a trespasser 
* — Suit for recovery of the mortgage-money. The 
words * ‘ any other person" in the concluding 
portion ofcl (c) of s. 68 of the Transfer of Property 
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Act mean “ any other person having a title." The 
disturbance of the mortgagee’s possession by a 
trespasser will not confer upon the mortgagee a 
right to sue the mortgagor for the mortgage-money. 
Gopalasami v. Arunachella, 1. L. R. 15 Mad. 304 , 
followed. N arched i Ram v. Ram Charitar Rai 
X. 3b. B. 19 All. 191 

8. — — — Usufructuary 

mortgage — Possession not given — Suit for sale. A 
usufructuary mortgagee to whom the mortgagor 
fails to deliver or to secure possession of the property 
mortgaged is not entitled to claim in a suit for the 
money an order for the sale of such property. So 
held by the Full Bench in a case where the mortgage 
contained no covenant to pay. Arunachalam 
Chetti v. Ayyavayyam . I. E; B. 21 Mad. 476 

9. — Mortgage — Right 

of mortgagee to sue for mortgage-money. Where on 
the execution of a usufructuary mortgage the mort- 
gagor fraudulently suppressed the fact that there 
was outstanding against the mortgaged property a 
decree for sale on a prior mortgage, and this decree 
was subsequently put into execution, it was held , 
that the mortgagee was entitled, under s. 08 (c) of 
the Transfer of Property of Act, 1882, to sue the 
mortgagor for the mortgage-money. The mort- 
gage in question contained a covenant that, if any 
“ khalal " occurred, the mortgagor -would be re- 
sponsible and would repay the mortgage-money. 
Held, that the expression ‘ 6 khalal 5 ’ could not be 
confined to an unforeseen event or accident ; but 
would include the consequences of conduct such as 
that of which the mortgagor had been guilty. 
Ahmad -UL-LAH Khan i. Salar Bakhsh (19051 

I. Ii. B. 27 All. 488 

10. s. 68 (b) — Holder of unregistered 

mortgage deprived of his security by subsequent regis- 
tered sale to third party can sue under s. 68 (b) of the 
Transfer of Property Act — The section applies even 
when there is a covenant to pay — Notice of prior un- 
registered mortgage , effect of. Where the owner of 
properties, after having mortgaged them under an 
unregistered deed, sells them for valuable consider- 
ation by registered deed to one, who has no notice 
of the mortgage, the mortgagee is deprived of his 
security by the wrongful act of his mortgagor and 
is entitled to sue the mortgagor for his money 
under s. 68 (b) of the Transfer of Property Act. 
Such right exists independently of, and is not 
taken away by, any covenant to repay contained in 
the mortgage-deed. The purchaser under a regis- 
tered sale-deed has no priority over a prior unregis- 
tered mortgage, of which he has notice, Appasami 
Thevan V. Virappa Thevan (1906) 

I. Xj. B. 29 Mad. 862 

11. s. 68 (c) — Mortgage — Construction 

of document— Power of sale in d usufructuary mort- 
gage. A mortgage-deed, which was primarily usu- 
fructuary, provided that, if the mortgagor failed to 
deliver possession, or if the mortgagee was dispos- 
sessed from the mortgaged premises, he might 



See Merger . I. Ii. B. 88 Calc. 1212 
— s. 72. 

See Mortgage — Accounts. 

1. 1». B. 19 Mad. 327 
T. Xi, B. 21 Mad. 32 
I. D. B. 20 All. 401 


See Sale for Arrears of Revenue — 
Deposit to stay Sale. 

I. B. B. 80 Calc. 794 

1. .... S. 72 of the 

Transfer of Property Act only reproduces the rules 
of law which Courts of Justice in India have uni- 
formly adopted. Girdhar Lal v. Bhola Nath 

t In B. 10 All. 611 

v : i;27 ■ - .. ; . , Mortgagee in 

'possession expending money to defend Ms title against 
mortgagor. A mortgagee in possession is, under 
s. 72 of the Transfer of Property Act (IV of 1882), 
entitled to add to his mortgage-debt, in the absence 
of a contract to the contrary, sums spent bv him 
for making his own title thereto good against the 
mortgagor. The mere fact that in a redemption 
suit the mortgagee in possession did not give details 
of.th© sums either in the course of the trial or in his 
written statement is not sufficient to deprive him of 
his right, seeing that those details can be gone into 
after the redemption decree providing for an account 
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recover the amount of the mortgage-debt from the 
mortgagor and the mortgaged property. Held , 
that the mortgagee failing to get possession was 
competent to sue for and obtain a decree for sale of 
the mortgaged property. Jafar Husen v. Han jit 
Singh, I. L. B. 21 All. 4 ; and Kashi Bam v. 
Sardar Singh, I. L. B. 28 All. 157, referred to. 
Narpat v. Bam Sarah Das ( 1908) 

I. Xj. R. SO All. 162 

. — s. 69. : 

See Mortgage- — Power of Sale. 

I. I*. B. 11 Mad. 201 

See Vendor and Purchaser. 

I. Ii. B. 31 Bom. 566 

~~ — — Limits of town of 

Bombay — Land situate in district of Mahim. Land 
situate in the district of Mahim within the Island 
of Bombay, and within the locaflimits of the origi- 
nal jurisdiction of the High Court, is situate within 
the town. of Bombay, in the sense in which that ex- 
pression is used in s. 69 of the Transfer of Property 
Act. Trimbak Gangadhar Banade v. Bhagwan- 
BAS Mulchand . 1. 1*. R. 23 Bom. 348 

— s. 70. 

See Mortgage — Sale of Mortgaged 

Property — Bights of Mortgagees. 

I. Xi, R. 29 Calc. 803 

ss. 70, 111, cl. (d). 
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has been passed. 


Datta Ram v. Vina yak (1904> 
1. 1*. R. 28 Bom. 18 

Mortgage — Prior 


and subsequent incumbrances — Bights of usufruc- 
tuary mortgagee , ivho satisfies a decree on a prior 
mortgage of the property mortgaged to him. Held, 
that a usufructuary mortgagee, who satisfies a 
decree for sale on a prior mortgage affecting the 
property mortgaged to him is entitled to retain 
possession, until the amount so paid as well as the* 
amount due in respect of his own mortgage has 
been realized. Abdul Qayyum v. Sadr-ud-din 
Ahmad (1905) . . . I. L. R. 27 All. 403 

4. Mortgage — Re- 

demption of part — Whole burden on remainder — 
Purchase by mortgagee of portion of mortgaged pro- 
perty — Enhancement of Government revenue — Com- 
pensation for improvements. G, the predecessor in 
title of the plaintiffs, mortgaged Kachaura to N K 9 
the predecessor of the defendant, and subsequently 
mortgaged 11 biswas of Kachaura and 6 biswas of 
Agrana to N K. N K obtained a decree on the first 
mortgage and purchased the whole of Kachaura .. 
The plaintiffs acquired from G the equity of re- 
demption in 5 biswas of Agrana and brought the 
suit, out of which these two appeals arose, to re- 
deem this 5 j-biswa share on payment of a propor- 
tionate amount of the mortgage money and to 
recover surplus profits, if any. " The parties sub- 
mitted to the decision of the Lower Courts that the 
plaintiffs must redeem the whole 6-biswa share. 
Held, in S. A. 265 of 1904, that the answer to the 
question whether the defendant mortgagee could 
throw the whole burden of the second mortgage on 
the remainder of the mortgaged property depended 
on the circumstances under which his purchase was 
made. If two persons jointly mortgaged property 
to a third person, who subsequently purchased the 
equity of redemption from one of them, he could not 
throw the whole burden of his mortgage on the 
other. But in this case the purchase was made at 
an open sale and not subject to any charge, and the 
defendant could throw the whole burden on the 
remaining property. The second mortgage further 
contained clauses (a) that if the Government reve- 
nue was enhanced the mortgagor was to be liable 
for the amount of the enhancement, (b) that if the 
mortgagee spent any money in the construction of 
wells the mortgagor would refund him the amount 
at the time of redemption. Held, in S. A. 298 of 
1904, (a) that the defendant mortgagee, having paid- 
enhanced revenue to save the property, upon failure- 
by the mortgagor, was entitled to receive from 
the plaintiff the whole amount of the enhancement 
with interest. Girdhari Lal v. Bhola Nath, I. L. 
R . 16 All 611 , 614 , referred to. (b) That defend- 
ant mortgagee having himself acquired the 
property in Kachaura could not recover the money 
spent in constructing wells in Kachaura. Bohr A 
Thakur Das v. Collector of Aligarh (1906) 

X Ii. R. 28 All. 593 
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f s. 7 Si 

See Limitation Act, 1877, Sch. II, Art. 
132 . . . 5 C. W. E*. 356 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. X. B. 15 Calc. 540 

8 C. W. N. 3S2 

9 C. W. HT. 9 89 
I. X,. B. 33 Calc. 87 

See Sale for Arrears oe Rent — Sur- 
plus Proceeds of Sale. 

I. X. B. 20 Calc. 214 
I. X. K. 24 Calc. 746 

1. Rent-sale , with 

\ power to 'purchaser to a.nnul incumbrances — Bengal 
Tenancy Act (VIII of 1885), s. 167 — Right of mort- 
gagor to have his lien transferred to sale-proceeds . In 
the case of a rent sale (under the Bengal Tenancy 
Act), with express power to the purchaser to annul 
all incumbrances, so long as such power remains in 
the purchaser, the lien of a mortgagee is in jeopardy. 
In such a case the mortgagee may abandon his lien 
and ask to have it transferred to the surplus sale 
proceeds. Prem Chand Pal v. Purnima Dasi , I. L. 
R. 15 Calc. 546 , referred to. Nim Chand Baboo 
V. Ashutosh Dutt (1905) . 9 C,W. E*. 117 

2. — — - ■ • :■■■■• Sale of mortgaged 

property under a decree for rent — Mortgagee's charge 
on surplus sale-proceeds — Bengal Tenancy Act ( VIII 
of 1885), ss. 159 , 161, 162, 163 , 164, 165 , 166, 167. 
When mortgaged property is sold under a decree in 
a rent suit, the mortgagee would have, under the 
provisions of s. 73 of the Transfer of Property Act, a 
charge on the surplus sale-proceeds whether under 
the decree in the rent suit the property was put 
up for sale with power to the purchaser to avoid 
encumbrances or not. Ss. 159 and 161 to 167 of 
the Bengal Tenancy Act cannot prejudice the right 
of a mortgagee in that respect. Gobind Sahay 

Sibbtjteam (1906) . I. X. B. 33 Calc. 878 
s. 74. 

See Decree — Form of Decree — Mort- 
gage . I. X. B. 18 All. 189 

See Mortgage — Sale of Mortgaged 
Property— Rights of Mortgagees. 

I. X. B. 24 All. 185 
I. X. B. 19 All. 527 

Foreclosure — Right to Fore- 
closure . I. X. B. 24 All. 179 

1. Redemption of 

'prior mortgage — Extinguishment of prior mortgage — 
Title by possession. The trustees of a religious 
institution improperly mortgaged land forming 
part of its endowment, and put the mortgagee 
into possession on the 27th June 1877 as usu- 
fructuary mortgagee. The mortgagee assigned 
his mortgage to defendant No. 1 on the 7th De- 
cember 1882. On the 23rd December 1889 the 
mortgagors executed to the plaintiff a deed of 
usufructuary mortgage of the same land to secure 
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R 1,400 ; the deed stated that the money Was 
borrowed with a view to discharge a prior mortgage, 
and proceeded u as you have undertaken to pay 
R 1,000 to the mortgagee, I credit you with R1,000 
and receive R402 in cash.” The plaintiff paid off 
the prior mortgagee on the 18th April 1890, but 
did not obtain possession, other persons having 
entered in the interests of the institution. The 
plaintiff now sued for possession and a declara- 
tion of his mortgage right, the persons in pos- 
session and the prior mortgagee, but not the 
mortgagors, being joined as defendants. Reid, that 
the Transfer of Property Act, s. 74, was not 
applicable to the case, and that the plaintiff Was 
not entitled to a decree. Koopmia Sahib v. 
Chidambaram Chetti I. X. B. 19 Mad. 105 
2. Mortgage of pro- 

perty — Subsequent mortgage to same mortgagee — 
Third mortgage, with possession — Decree obtained' 
by first mortgagee — Usufructuary mortgagee not a 
party — Subsequent suit by first mortgagee against 
usufructuary mortgagee for amount of decree. The 
owner of land mortgaged it to plaintiffs, and,, 
at a subsequent date, gave plaintiffs a second 
mortgage over it. At a still later date, the mort- 
gagor gave a further usufructuary mortgage 
over it to the predecessor in title of the third' 
defendant. Plaintiffs then sued the mortgagors- 
on their two mortgages, obtained a decree and 
brought the property to sale, when it was purchased 
by the second plaintiff, the undivided brother of 
the first plaintiff. The third defendant was not 
made a party to this suit. Plaintiffs now sued the 
mortgagors as well as the third defendant, and 
prayed that the third defendant might be decreed' 
to pay them the amount of their decree, and that 
in default it be declared that the third defendant 
be absolutely debarred of his right to redeem 
the prior mortgagee, and that he be ordered to 
surrender possession of the property to plaintiffs. 
Held , that the right of the third defendant was 
not affected by either the decree or the sale ; 
the only effect of the sale being to transfer to 
the purchaser (the first mortgagee) the equity of 
redemption of the mortgagor. Held, also, that 
the only right that the third defendant had now 
was that which he could have claimed to exercise 
if he had been a party to the suit on the prior 
mortgage, namely, a right to redeem that mortgage* 
with the view of enforcing his own mortgage*. 
Muhammad Usan Rowthan v. Abdulla, I. L. R. 
24 Mad. 171 , 174, 175, followed. Goverdhana 
Doss v. Veerasami Chetti (1902) 

L X. B. 26 Mad. 53T 

, ss. 74, 86. 

See Civil Procedure Code, 1882, s. 244. 

I. X. B. 27 All. 325 

s. 75. . 

See Mortgage — Redemption— Right of 
Redemption. * XX. B. 33 All. 1 



DIGEST OF CASES. 


( 12573 ) 


( 12574 ) 


TBAHSFEB OP FBOFEBTY ACT (IV 
OP 1882) — contd. 

s. 75 — concld. 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. Ii. B. 20 Bom. 890 


OP 1882) — contd. 

B, 78 — concld. 

of documents . A mortgaged property to B or 
21st December 1896 and subsequently mortgaged 
the same property to G on 20th January 1897. 
A Wilfully delayed the registration of the mort- 
gage-deed to B, which Was finally registered 
on the 21st April 1S97. The title-deeds of the 
property Were not given to B, but were given to C, 
when the property was mortgaged to him. The 
mortgage Was executed outside Madras and was 
in respect of property in the mofussil. In a 
suit by C to recover the amount due on his mort- 
gage-deed, G claimed priority over B on the ground 
that B was guilty of gross negligence in not ob- 
taining possession of the title-deeds. Held , that 
the failure on B's part to obtain the title-deeds 
from A did not, under the circumstances, amount 
to gross negligence within the meaning of s. 78 of 
the Transfer of Property Act and did not postpone 
his mortgage to that of G. Held, further, that the 
delay in the registration being due to the default 
of A, which B could not have anticipated, did 
not make B’s failure in obtaining the title-deeds 
amount to gross negligence. What amounts 
to gross negligence must be determined according 
to the circumstances of each case ; and one of 
the circumstances to be taken into consideration 
in this country is that a universal system of re- 
gistration is established by law. As registration 
puts subsequent incumbrancers in a ^position, 
with the exercise of reasonable care, to find out 
prior incumbrances, failure on the part of the 
prior mortgagee to get possession of the title- 
deeds must not be imputed to him as gross negli- 
gence. The system of registration having caused 
mortgagees to attach little importance to the 
possession of title-deeds, the existence of a practice 
by which the title-deeds are left with the mort- 
gagor must also be taken into eonsideraion. 
Another fact to be considered is that the possession 
of title-deeds in the Presidency towns, where mort- 
gages may be created by depositing them, is 
of greater importance than in the mofussil. 
Damodam v. Somasundara , I. L . B . 12 Mad. 429, 
considered and distinguished. Shan Maun Mull 
v. Madras Building Company, I. L. B. 15 Mad. 20$, 
considered and distinguished. Monindr a Chandra , 
Nundy v. Troyluckho Nath Bur at, 2 G. W. N. 750 , 
followed. The Agra Bank v. Barry , L. B. 7 H. L. 
135 , referred to. Rangasami Haiken v. Anna- 
malai Mudali (1907) . I. Tit. B. 31 Mad. 7 

s. 80. 

See Mortgage — Redemption — Mxscel- 

'■ laneous . I. L. R. 23A1L429 
8 a w. IN. 690 

See Right of Suit — Sale in Execution 
of Decree , D.B.12A1L;540; 


See Mortgage — Sale of Mortgaged 
Property — Rights of Mortgegees. 

I. L. B. 19 All. 527 

s. 76. 

See Landlord and Tenant — Transfer 
by Tenant . I. Xj. B. 10 Calc. 448 

See Mortgage-— Accounts. 

I. X,. B. 6 AIL 303 
I. X». B. 15 Mad. 290 

See Right of Suit — Injury to Enjoy- 
ment of Property. 

I. X. B. 16 All. 386 

r- s. 78. 

See Mortgage — Marshalling . 

I. Xj. B. 12 Mad. 424, 429 
I. X*. B. 13 Mad. 383 
I. X. B. 15 Mad. 268 

1. __ — Transfer of Pro - 

perty Act (IV of 1882), ss. 3, 78 — Gross negli- 
gence — How far registration amounts to notice — 
Registration Act , s. 50. Where a mortgagee prior 
in date duly investigated the title of the mortgagor, 
but after the execution of the mortgage returned 
the title-deeds to the mortgagor, according to the 
custom prevailing in the mofussil, and subsequent 
thereto a mortgagee in Calcutta advanced moneys 
on one of those title-deeds without any actual 
notice of the prior mortgage, but without having 
duly investigated the mortgagor’s title or searched 
the register : — Held, that the prior mortgagee Was 
not within s. 78 of the Transfer of Property 
Act guilty of such gross negligence as Would 
postpone her mortgage to the subsequent mort- 
gagee and the conduct of the subsequent mort- 
gagee Was not such as to create any predomi- 
nating equity in his favour. The fact- that there 
is in this country a universal system of registration 
is one of the circumstances to be taken into consi- 
deration in determining the question of gross 
negligence; Semble : The question Whether re- 
gistration is notice or not is a question of fact, 
and as each case arises it should be determined 
whether the omission to search the register together 
with tile other facts amounts to such gross negli- 
gence as to attract the consequence which re- 
sults from notice. Tomb v. Band , 2 Bro. C . G. 
>652 ; Evans v. Bickndl , 6 Ves. 174 ; Martinez v. 
Cooper , 2 Buss . 198 ; Farrow v. Bees, 5 Bern. 
18 ; Hunt v. Mimes, 2 DeG. F. & J. 578 ; and 
Agra Bank v. Barry , L. B. 7 H. L. 148, referred 
to. . Monindra Chandra Handy v. Troyluckhoq 
Hath Surat . . . 2C.W.K. 750 


'e to get possession of Bite-deed does not 
■ly amount to gross negligence where system 
nation exists — Delay,, effect of, in registration 
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-s, 8i — eoncla. 

See Registration. 

I. L. B. 26 Bom. 538 

— ss. 81, 82. 

See Civil Procedure Code, 1882, s. 13 

8 C. W. 1ST. 30 

s. 82. 

See Mortgage— Marshalling. 

I. B. B. 22 All. 284 

See Mortgage — Sale oe Mortgaged 
Property — Rights of Mortgagees. 

I. L. B. 29 Gale. 803 

See Sale in Execution of Decree — 
Joint Property. 

I. L. B. 23 All. 355 

1. — ’ Mortgage — Con- 

tribution — Apportionment of the mortgage-debt — 
mortgage-decree. A brought a suit upon a mort- 
gage-bond. Five of the defendants, who have 
subsequently purchased all the mortgaged proper- 
ties, contended that under s. 82 of the Transfer 
of Property Act the mortgaged debt should be 
apportioned between the various mortgaged proper- 
ties, and that each defendant should be allowed 
to pay off his rateable share of the mortgage-debt. 
Held, that the intention of s. 82 was not that the 
Men of the mortgagee should be split, but simply 
to determine the liabilities of the purchasers inter 
se ; and that therefore all the mortgaged proper- 
ties were liable in satisfaction of the plaintiff’s 
claim. Roghu Nath Pershad v. Harlal Sadhu 

I. Xj. B. 18 Calc. 320 

2. > — — — — Partial redemp- 

tion of mortgage — Apportionment of mortgage-debt — 
Contribution . In 1884 A and B, being divided 
brothers, hypothecated to X and Y the house 
now in suit which was A’s family property, and 
a house belonging to B. In 1886 A hypothecated 
the house now in suit to the plaintiff. In 1888 B 
sold his house for R700 by a conveyance attested 
by X and Y, who accepted R550 in discharge 
of a moiety of the debt secured by the hypothe- 
cation of 1884, the balance of R 150 being detained 
by B. In this suit the plaintiff sought to recover 
the principal and interest due on his security of 
1886, and he contended that X and Y who were 
defendants 4 and 5, were not justified in permitting 
B to retain R150 of the price, and that that sum 
should accordingly be debited against them in 
the accounts. Held, that, under the Transfer of 
Property Act, s. 82, plaintiff was not entitled to 
compel defendants 4 and 5 to satisfy their debt 
against B’s house so far as it extended. Neela- 

; ;i .megan :v.\ ' GoyipsfDAN ;; ' . X. Xi. B. 14. Mad, 71 

3. Mortgage-debt 

apportionment of — Contribution , suit for — Principles 
upon which contribution is to be assessed. On the 
4th of July 1874 thirty-eight villages were mort- 
gaged by K and U to 8, the father of the appellant. 
On the 28th of February 1878 the mortgagee ob- 


TBANSFEB OF PBOPEBTY ACT (IT 
OP 1882)— contd. 

s. 82 — contd. 

tained a decree for sale on his mortgage. At 
the date of this mortgage, some of the villages 
comprised therein were liable under one or both° of 
two decrees obtained on prior mortgages. Sub 
sequently to the decree of the 28th of February 
1878, four of the villages affected by that decree 
were sold in execution of a simple money-decree- 
and were acquired from the purchasers by one A. 

On the 20th of August 1879 and the 20th of August 
1882 these same four villages were brought to sale 
in execution of the decree of the 28th of Febru- 
ary 1878, and were sold for R44,500. Thereupon 
the former purchaser A brought a suit against 
the representative of the mortgagee of 1874 and 
certain other persons for contribution, alleging 
that the said four villages had been sold for con- 
siderably more than the amount for which they 
were proportionately liable under the mortgage- 
decree ; that the defendants -were owners of 
villages which were equally liable with his (the- 
plaintiff’s) villages under the decree of the 28th 
of February 1878, but which had contributed 
nothing towards the satisfaction of that decree ;■ 
that six of those villages and an eighth share in a 
seventh had been purchased by S (the predecessor” 
in title of one of the defendants H), in execution 
of simple money -decrees, and that a share in an 
eighth village had been similarly purchased by 
the . predecessor in title of the other defendants. 
Against these villages the plaintiff sought con- 
tribution. Held, that, in calculating the amount 
to which the plaintiff -was entitled by way of 
contribution, the plaintiff was bound to take into- 
account the liabilities which existed on most of 
the villages in respect of w T hich the suit was 
brought under the two prior mortgages ; that 
the plaintiff was entitled to obtain contribution from 
those villages only which had not been sold in 
execution of the decree of the 28th of February 
1878; that the unrealized balance of that decree 
must be regarded as the amount which the villages, 
purchased by the decree-holder himself had con- 
tributed to the decree ; and further that, in deter- 
mining the amount which the plaintiff was entitled 
to recover, regard must be had to the claims 
for contribution of the owners of such of the other 
mortgaged villages as had been sold in execution 
of the decree of the 28th of February 1878, and had,, 
like the plaintiff’s villages, fetched more than 
their quota of liability for the decree. Hari Raj 
Singh v. Ahmad-ud-din Khan 

1. 1*. B. 19 All. 545 

4. Contribution — Liability of 

several properties to rateable contribution ci in the 
absence of a contract to. the contrary B The owner 
of certain lands mortgaged them, and subsequently 
effected a partition of the family property between-, 
himself and his three sons. By the terms of that 
partition, the father and his sons each took- a 
fourth share in the family property and each became 
liable for a fourth of the mortgage-debt. One of 
the sons then sold the greater portion of his; 
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.share in the mortgaged property to plaintiff 
giving plaintiff a security bond for a sum of 
■money and hypothecating other lands to indemnify 
plaintiff from any loss which might arise if the 
^.original mortgagee should bring the mortgaged 
lands to sale. The mortgagee obtained a decree 
• on his mortgage, in execution of which a portion 
of the mortgaged land was sold, including that 
which plaintiff had bought. The proceeds _ of 
.sale of the said portion were sufficient to satisfy 
the mortgagee’s decree. Plaintiff then sued on 
his security bond, and the land hypothecated 
-to him was sold, plaintiff receiving the amount 
secured by the bond. He now sued under s. 82 
«.of the Transfer of Property Act, and claimed rate- 
able contribution from the other portions of the 
mortgaged property which had not been sold to 
satisfy the mortgagee’s decree. Held, that he was 
■■entitled to recover, and that his right to rateable 
.contribution was in no way affected by the 
indemnity bond or the payment made to him 
thereunder. Held, further, that the words “ in the 
absence of a contract to the contrary,” in s. 82 
■ of the Transfer of Property Act, apply to contracts 
.between a mortgagor and mortgagee, and that 
an agreement which is binding only as between 
the mortgagors is not 4 4 a contract to the con- 
trary,” within the meaning of the section. Rama- 

’ BH ADR ACH AR V. SRINIVASA AyYANGAR (1900) 

I. X,. R. 24 Mad. 85 

5. Contribution to 

mortgage-debt — Liability of land in possession of 
third 'person. Certain land was mortgaged to L. 
Subsequently a portion of the land comprised in 
LCs mortgage was mortgaged to plaintiffs together 
with other land. E then obtained a decree on 
his mortgage, in pursuance whereof the said portion 
-of IPs security which was also mortgaged to 
plaintiffs was sold. Ks decree was thus satisfied, 
without the necessity for the sale of the remain- 
ing land which comprised P's security. This 
remaining land was purchased by some of the de- 
fendants. Plaintiffs now sued on their mortgage, 
and claimed not only as against their mortgagors, 
and the property comprised in their security, 
but also, on the principle of contribution, sought 
to charge any balance which might still remain 
, due as against the. remaining land already referred 
to as having been purchased by some of the de- 
fendants. Held, that plaintiffs were not entitled 
-to enforce contribution against the defendants. 
Semhle : That, if the claim for contribution were 
'maintainable, it ought not to have been joined 
■with the ordinary claim on a mortgage. Plain t- 
iffs had purchased a portion of the property 
-comprised in their own mortgage when it was 
sold in execution of P's decree, already referred 
to. By that purchase they had made a profit 
It was contended that plaintiffs in their character 
,of second mortgagees stood in a fiduciary position 
towards their mortgagors, and that they were not 
entitled to be treated as independent strangers J 


s. 82 — contd. 

buying at an auction-sale. There was nothing 
to show that plaintiffs had taken any advantage 
of their position. Held , that plaintiffs took an 
absolute title, such as strangers might have taken. 
Held , also, that their claim on their mortgage 
was not affected by their purchase of part of the 
property, since under the circumstances they 
must be taken to have paid the full value of the 
unincumbered property. The owners of certain 
property, wishing to raise a sum of RIO, 500 on 
mortgage, executed two mortgages in favour of 
the same mortgagees over the same lands, on the 
same day ; — one for R 10,000 and another for 
R500. The later instrument recited the bond 
for R10, 000 as a prior mortgage. The mortgagees 
then sued on the mortgage for R500, and obtained 
a decree, under which portions of the security 
were sold, subject to liability under the mortgage 
for R 10,000. The mortgagees now sued on the 
mortgage for R 10,000, when it was objected that 
the suit was not maintainable by reason of s. 43 
of the Code of Civil Procedure. * Held , that this 
objection was not sustainable, and that, regarding ■ 
the case as one of a mere personal claim on the 
instrument of mortgage, s. 43 did not apply. 
Sesha Ayyar v . Krishna Ayyangar (1900) 

I. L. R. 24 Mad. 96 

6. _____ , Contribution , suit 

for — Mortgage-debt — Mortgage-decree directing sale of 
some of the mortgaged properties first-— Purchase 
of properties by different parties — Payment of mort- 
gage-decree by some of the purchasers in execution 
of decree against purchased properties — Liability 
of purchasers of other properties for contribution, 
if any. S. 82 of the Transfer of Property Act 
makes it clear that mortgaged properties are only 
liable to contribute rateably to a mortgage -debt 
in the absence of a contract to the contrary. Al- 
though all the properties "mortgaged may be 
originally equally liable for the mortgage -debt, 
this liability may be altered by a mortgage- decree 
or by arrangement made by the parties, by which 
the incidence of the debt may be thrown, as was 
done in this case, primarily on some of the proper- 
ties, and the other properties are only liable if 
the debt is not realized by the sale of those proper- 
ties. Whatever might have been the right of the ' 
purchaser of some of the properties if such a mort- 
gage-decree had not been passed, he cannot, when 
he has purchased the properties subsequently 
to the decree, and subject to the mortgage and 
the arrangements made with regard to it, call 
upon the purchasers of the other properties to con- 
tribute except as provided in that decree. Satya 
Kripal Randopadhya v. Gopi Kishore Manottl 
(1902) .... 6 C. W. N. 583 

7. 

button — Valuation of properties for the purpose of 
ascertaining their liability to contribution. In esti- 
mating — for the purpose of giving effect to a claim 
for contribution— the respective values of two 
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>or more properties, the subject of a mortgage the 
time to be regarded is the date of the execution 
of the mortgage in virtue of which contribution 
is claimed. Mardan Singh v. Thakttr Sheo 
Dayal (1905) . . I. Xj. R. 27 All. 549 

8, - : . Purchase by the 


mortgagee of some of the mortgaged 'properties in 
.execution of another decree , effect of — Contribution 
—Execution proceeding — Separate suit. If by 
reason of it being necessary to sell the remaining 
share in the mortgaged properties of the judgment- 
debtor, any equity should arise between the decree- 
holder and other persons interested in the pro- 
perties mortgaged to have the decretal money 
distributed over the whole property mentioned 
in the decree, that equity must be enforced by an 
independent suit. Nafar Chunder Mundul v. 
Bailcanto Nath Roy , 4 C. L. R. 15, referred to. 
A mortgagee having purchased the equity of re- 
demption in a part of the mortgaged property 
previously applied subsequently to enforce his 
.decree against the remaining mortgaged properties 
•without bringing the property purchased into 
hotchpot and without making all the persons 
interested in the said properties, parties. On 
objections being taken that the decree-holder 
was not entitled to do so, and that even if he could 
do so the decretal amount ow sought to be 
recovered should be apportioned between the pro- 
perties purchased by him and the remaining pro- 
perties. Held, that the decree-holder was entitled 
to execute his decree against any of the mort- 
gaged properties. Held, further, that the question 
of apportionment must be tried and disposed of 
in a separate litigation, and could not properly 
be considered and decided in execution proceed- 
ings. Harendra Kumar Guha. v. Din Dayal Saha, 
4 G. L. J. 195, dissented from. Amin Chand v. 
Bukshi Sheo Pershad Singh (1906) 

I. X,. R. 34 Gale. 13 

9. _ — — _ — — — Mortgagor and 

mortgagee — Requisites of valid tender — Mortgagee 
wishing to gain possession — Mortgagor's right to 
redeem— Construction of mortgage-deed. In a mort- 
gage-deed after enumerating several contingencies 
provision was made under on the happening of any 
«of them in the following terms : “ notwithstanding 
anything contained to the contrary the mortgage- 
debt for the time being owing on the security of 
these presents shall at once become payable as 
if the due date or extended date, if any, had 
•elapsed, and in such case all such rights and re- 
medies shall be available to the Banker as will 
be available to her under the terms of 
•these presents upon default being made in pay- 
ment of the principle moneys or interest and 
all other moneys thereby secured and the Banker 
may in such event in her discretion without any 
•further consent on the part of the Company forth- 
with enter upon and take possession of the 
mortgaged premises or any of them of which she is 


not already in possession.” Owing to the happen- 
ing of some of the contingencies the plaintiff ~ the 
mortgagee, claimed that the debt owing on the 
security of the mortgage-deed had become payable 
and that she was entitled to enter upon and take 
possession of the premises mortgaged to her. 
She contended that the expression “ as if the due 
date had elapsed, 55 not only served to accelerate 
the due date, but also to fix the amount of the 
mortgage-money at what it would have been if 
in fact the due date had elapsed. The defendant 
alleged a tender of the mortgage-money to the 
plaintiff’s attorneys and a refusal to accept the 
same, and claimed to redeem the property. Held, 
(i) that the words “ as if the due date had elapsed ** 
were used merely to accelerate payment and they 
could not be construed to cover the further amount 
that would have been due on the expiry of the 
due date of the mortgage, (ii) That the tender 
was not good, as the plaintiff’s attorney disclaimed 
authority to receive it. (iii) That the defendant was 
entitled to redeem the property. Per Curiam. — 
A tender must be made either to the principal, 
whose business it is to consider it, or to his autho- 
rised agent, and a tender made to a person, who 
disclaims authority to receive it is made at the 
maker’s risk. Watson v. Hetherington , I. C. do K. 
36 ; and Bingham v. Allport, 1 N. & M. 398, 
followed. BaiRuttonbai v. Fraser Ice Factory 
(1907) . . . I. X. R. 32 Bom. 521 

10, ss. 82 and. 100 — Mortgage — 

Co-mortgagors — Sale of properly of one or more 
out of several co-mortgagors — Proceeds of such sale 
not sufficient to satisfy the decree — Contribution. 
Held by Stanley, C.J., and Btjrkit, J. (Banerji, 
J., dissentiente) that one of two or more mortgagors 
(including the transferees of the equity of redemp- 
tion from any of them) whose portion of the 
mortgaged property has been sold in execution 
of a decree for sale on the mortgage and has fetched 
at auction a larger sum than was rateably attri- 
butable to it, but has not discharged the whole of 
the mortgage-debt, has no right against his co- 
mortgagors to compel them to contribute and 
indemnify him to the extent by which the pro- 
ceeds of the sale of his portion of the mortgaged 
property was in excess of the amount rateably 
due from it. He therefore does not acquire a 
charge in respect of such excess against his co-mort- 
gagor’s portions of the mortgaged property. Ibn 
Husain v. Ramdai, L L. R. 12 All 110 ; Pancham 
Singh v. Ali Ahmad , I. L. R. 4 All 58 ; Ex parte 
Gifford, 6 Yes. 805 ; 6 R. JR. 53 ; Davis v. 
Humphreys, 6 M. do W. 153 ; 55 R. R. 547 ; 
Kinu Ram Das v. Mozaffer Hosain Shaka , I. L. R. 
14 Calc . 809 ; Rajah of Vizianagram v. Rajah 
Setrucherla Somasehharaz , I. L. R. 26 Mad. 
686; Dahhina Mohon Roy v. Saroda Mohan 
Roy, I. L. R. 21 Calc. 142 ; Sesha Ayyar v. 
Krishna Ayyangar , 1. L. R. 24 Mad. 96 ; Pattabhi - 
ramay Naidu , v. Ramayya Naidu , I. L. R. 20 
Mad. 23 ; Seth Chittor Mai v. SMb Lai, I . L. R. 
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gagor’s share of the mortgaged property in respect of 
the amount paid by him in excess of the share of 
the mortgage-debt for which he is proportionately 
liable ; and (ii) that suh charge takes-priority 
over a subsequent mortgage on the same property 
created by one of the other co-mortgagors, Bhag - 
wan Das v. Ear Dei , 1. L. B. 26 AU. 227 ; and. 
Pancham Singh v. Ali Ahmad , I. L. B. 4 AU. 
58 , referred to. IIar Prasad v. Rahunandan 
Prasad (1908) . v. I. E. R. 31 All. 168 

s. 83. 

See Mortgage. 

8 C. W. 1ST. 153 ; 216 ; 332 

See Mortgage — Redemption — Right of 
Redemption 1. 1*. R. 26 Bom. 312 

Miscellaneous Cases. 

I. Xj. R. 27 Bom. 23 

See Right op Suit — Revenue, Sale for 
Arrears of . I. Ii. R. 13 All. 195 

See Specific Performance — Special 
Cases. . . I. L, R. 13 Had. 316 

1. Deposit in Court 

by mortgagor . The deposit intended by the Transfer 
of ProiDerty Act, s. 83, must be made uncondi- 
tionally. Accordingly when the mortgagor in 
making the deposit prays that the amount should 
be paid out to the mortgagee on his producing 
certain deeds, the provisions of the section are not 
complied with. Nanu v. Manchu 

I. X,. R. 14 Mad. 49*'' 

2, Deposit in Court 

by mortgagor — Full and unconditional tender. 
The fact that a certain sum of money tendered 
under s. 83 of the Transfer of Property Act, and 
accepted by the mortgagee as the full amount due, 
is afterwards denied by him to be the full amount, 
and that the tender is accompanied by a claim 
to a registered receipt (to which the mortgagee* 
agrees) and to the return of the title-deeds does- 
not render the tender conditional and therefore 
invalid. Nanu v. Manchu , I. L. B. 14 Mad. 
49, distinguished. Kora Nayar v. Ramappa 

I. Ii. R. 17 Mad, 267 

8. and s. 84 — Deposit in Court to 

the account of the mortgagee of amount remaining 
due on mortgage — Deposit to credit of persons not 
entitled in addition to persons entitled. A mortgagor ■ 
before bringing a suit for redemption deposited 
the mortgage-money in Court to the credit of 
persons who were not entitled to it in addition to 
that of persons who were entitled to it. Held,: 
that he was not entitled to claim the benefit 
of ss. 83 and 84 of the Transfer of Property Act, 
inasmuch as the persons really entitled to the money 
could not draw it. Madhabi Amma v , Kunhi 
Pathumma , . I,Ii. R* 23 Mad. 510? 


TRANSFER OF PROPERTY ACT (IV 
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14 All 273 ; Platt v. Mendel, L. B. 27 Ch. D. 246 ; 
Kissory Mohan Boy v. Rally Churn Chose, 1. L. B- 
22 Calc. 100, and Tombs v. Boch , 2 Colly er 490 , 
referred to. Per Banerji, J . — As regards the 
application of the doctrine of contribution there 
is no distinction between a case where the payment 
in respect of which contribution is claimed is made 
to avert a legal process and a case in which pay- 
ment has been enforced by sale of the property 
of the claimant for contribution. Badgers v. Maw , 

15 M. <b W. 444; Bhagirath v. Naubat Singh , 
1. L. B. 2 AU. 115 ; Ibn Hosain v. Bam Dai, I. L . 
B. 12 All. 110 ; Baldeo Sahai v. Baij Nath, I. L. 
B. 13 All. 371 ; Bari Baj Singh v. Ahmud-ud-din 
Khan , I. L. B. 19 AU. 545 ; Bamabhadrachar v. 
Srinivasa Ayyanger, I. L. B. 24 Mad. 85 ; and 
Bajah of Vizi anagram v. Bajah Setrucherla Somase- 
hharaz, 1. L. B. 26 Mad . 686, referred to. It 
is not essential to be accrual of the right of contri- 
bution that the whole of the debt in respect of 
the payment of which contribution is claimed 
should have been satisfied. A right to contribution 
arises when the payment made by the claimant 
for contribution or the amount realized by the sale 
of his property exceeds the amount for which that 
property was rateably liable and the property of 
the person from whom contribution is sought 
has to that extent benefited by being relieved 
of liability. Bering v. The Karl of Winchelsea, 
2 W. & T. (7th ed . ), p. 535 ; Davies v. Humphreys , 
6 M. & IF. 153 ; Crayihorne v. Swinburne, 14 
Ves. 160 ; Bhagirath v. Naubat Singh , 1 . L. B. 
2 All 115 ; Ibn Husain v. Bam Dai, I. L. B. 
12 All. 110 ; Hari Baj Singh v. Ahmad-ud-din 
Khan, L L. B. 19 All. 545 ; Bajah of Vizianagmm v. 
Bajah Setrucherla Somasekharaz , I. L. B. 26 Mad. 
686; Lalji Mai v. Nand Kishore, I . L. B. 19 All 
332 ; and Cottingham v. The Earl of Shrewsbury, 3 
Hare 627 , referred to. A person who is entitled 
to contribution, also acquires, in the case of a 
mortgage, a charge upon the property of his co- 
mortgagors. Bhagirath v. Naubat Singh, 1. L. B. 2 
All 115 ; Pancham Singh v. Ali Ahmad , I. L. B. 

4 All. 58 ; Ibn Hosain v. Bam Dai, I. L. R. 12 All. 
110 ; Baldeo Sahai v. Baij Nath, I. L. B. 13 All 
371; Hari Baj Singh v. Ahmad-ud-din Khan, 

I • L. B. 19 All 545 ; SJmnto Chandar Muherji 
v. Nain Suhh , 1. L. B. 23 All 355 ; Dannappa 
v. Yamnappa , 1. L. B. 26 Born. 379 ; and Dalchina 
Mohan Boy v. Saroda Mohan Boy , 1. L. B. 21 
Calc. 142 , referred to. Seth Chitor Mai v. Shib 
Lai, I. L. B. 14 All 273 ; Kinu Bam Das v. Muzaffar 
Hosain Shaha , J. L. B. 14 Calc. 809 ; and Shivrao 
Narain v. Pundlih Bhaire, I. L. B. 26 Bom. 437, 
distinguished. Ibn Hasan v. Brtjbhukan Saran 
(1904) . . . I. E. R. 26 AH. 407 

11* — — - — — — — — Mortgage — Effect 

of satisfaction* of entire mortgage-deli by one co- 
mortgagor — Charge — Subrogation. Held , (i) that a 
mortgagor who discharges the whole mortgage- I 
debt obtains thereby a charge on his co-mort- i 
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4. Mortgage— Be- 

payment of money lent — Lender not bound to accept 
payment by instalments , unless he has so agreed . 
Where no stipulation or covenant has been made 
between the contracting parties as to the repay- 
ment of a sum borrowed, the lender is en- 
titled to decline to receive payment of a sum due 
to him in instalments, and he can claim that the 
whole sum due be paid at one and the same 
time. Behari Lal v . Ram Ghxjlam (1902) 

I. E. R. 24 All. 461 

5. — — — - Redemption of 

mortgage — Deposit in Court by the mortgagor of the 
the sum alleged by him to be due on the mortgage — 
Conditions of such deposit . A mortgagor paid 
into Court, under the provisions of s. 83 of the 
Transfer of Property Act, the sum which in his 
estimation was sufficient to redeem his mortgage. 
The mortgagees refused to accept this sum in dis- 
charge of the mortgage, and the mortgagor filed 
a suit for redemption, without, however, withdraw- 
ing from Court the money which he had deposited. 
In this suit the mortgagor obtained a decree for 
redemption on payment of the sum deposited, 
plus a small item for costs ; and an appeal by the 
defendants from this decree was dismissed. The 
defendants then appealed to the High Court, but, 
pending their appeal, were allowed" by the Court 
in which it was deposited to withdraw the money, 
paid in by the plaintiff under s. 83. Held , that the 
defendants had, after such withdrawal of the money 
deposited by the plaintiff, no right to proceed 
with their appeal The money deposited by the 
mortgagor plaintiff continued to be held by the 
Court on the terms upon which it was originally 
deposited, and the defendants were only entitled 
thereto upon fulfilling the conditions laid down 
in s. 83 of the Transfer of Property Act, that is 
to say, if they stated their willingness to accept 
the money deposited in full discharge of their 
mortgage, and deposited, the mortgage-deed (if 
in their possession or power) in Court. Dal 
Singh v . Pitam Singh (1902) 

I. L. R. 25 All. 179 

6. Mortgage — Pay 

ment of mortgage-money into Court — Payment made 
to credit of mortgagee and a third person. Held, 
that a payment of mortgage-money into Court 
purporting to be made under s. 33 of the Transfer 
of Property Act, 1882, but made not to the credit 
of the mortgagee alone, but to the credit of the 
'mortgagee and a third person, was not such a pay- 
ment as would entitle the mortgagor to the 
benefit of the provisions of s. 83, nor would the 
omission of the mortgagee to take any notice 
of such irregular payment be any bar to bis bringing 
a , suit for sale on his mortgage. Debendra 
Mohan Rai v . Sona Khnwar (1904) 

I. L. R. 26 All. 291 

. 7# Money deposited 

under, becomes property, of mortgagee only when 

VOL V, 


TRANSFER OF PROPERTY ACT (IT 
OF 1882) — contd. 

8. 83 — contd . 

conditions stated in section complied with. Money 
deposited in Court by the mortgagor for payment 
to the mortgagee under s. 83 of the Transfer of 
Property Act, does not become the property 
of the latter, until he has complied with the 
conditions prescribed by the sections as conditions 
precedent to his drawing the money out of Court. 
Dal Singh v. Pitam Singh, I. L. B. 125 All. 179 , 
followed. Moti-iiar Mira Taragan v. Ahmatti 
Ahmed Pillai (1905). I. Xj. R. 29 Mad. 232 

— — — ~ — — — Deposit made in full 

discharge of mortgage-bond — Withdrawal of money 
by Receiver as agents of mortgagees — Withdrawal 
without following the provisions prescribed by the 
Act — Principal and Agent— Sonthal Pergunnahs 
Settlement Regulation III of 1872, s . 6, as amended 
by s. 24 of Regulation V of 1893 , construction 
of, as to amount of interest recoverable on bond — 
Interest previously paid by debtor whether to be 
taken into account in making decree. On 27th 
July 1885 a simple mortgage-bond for R34,000 
providing for interest at 18 per cent, per annum 
and on default in payment compound interest 
at the same rate was executed by a debtor, now 
represented by the respondents in favour of one 
of a firm of money-lenders, the transaction being 
admittedly governed by s. 0 of the Sonthal Per- 
gunnahs Settlement Regulation III of L£>72, as 
amended by Regulation V of 1 893. On 27tl Octo- 
ber 1890, interest to the amount of R23, 403- 15-6 
had at various times been paid and that was 
all that w as due for interest up to that date. 
Nothing more was paid until, on 17 th August 1895, 
the mortgagor being anxious to redeem the mortgage 
tendered to the mortgagee, in full discharge of 
the bond, the sum of R44, 596-0-6, a. sum 
fixed, as amounting together with the interest 
already paid, to R 68,000, which by s. 6 of 
Regulation III of 1872, as amended by s. 24 of 
Regulation V of 1893, was the full amount (being 
double the principal) which the mortgagor con- 
sidered could he recovered from him on the bond 
On tendering that amount the mortgagor demand- 
ed the return of the bond, but the mortgagee, 
though willing to give a receipt for the money, 
could not give him the bond, and the mortgagor 
deposited the money in Court under the pro- 
visions of s. 83 of the Transfer of Property 
Act, that is, in full discharge of the bond. Notice 
of the deposit was sent to the mortgagee, but the 
money was not withdrawn until 23rd September 
1896, when a Receiver appointed in a partnership 
suit between the members of the mortgagee’s 
firm succeeded in withdrawing it by some means 
not disclosed and without the provisions of the 
Transfer of Property Act, for such withdrawals 
being followed. On 7th February 1900 the mort- 
gagee and his partner brought a suit on the bond 
for R33, 698-9, in which they credited the amount 
of R44, 596-0-6 as having been paid in part satis- 
faction of the bond on the day when it was^ drawn 
out, and charged interest and compound interest 
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TRANSFER OF PROPERTY ACT (TV 
' OF 1882) — coM* . : y 

— . s. 83 mncld* 

at 12 per cent, on the entire sum (R22, 859-5) 
shown to be due on that date. The pleas in defence 
were s. 6 of the Regulation III of 1872 as limiting 
the amount of interest recoverable, and the deposit 
under s. 83 of the Transfer of Property Act as 
being a full discharge of the bond. The High 
Court, affirming the decree of the Subordinate 
Judge, held on the construction of the Regulations 
that the plaintiffs having received the principal 
and a sum for interest equal to the principal there 
was nothing more due and dismissed the suit. 
Held by the Judicial Committee, that in the absence 
of anything to show that he had any greater power 
or authority to withdraw the money than the 
plaintiffs themselves had the Receiver must be 
taken to have withdrawn it subject to the condi- 
tions prescribed by s 83 of the Transfer of Property 
Act, that is, in full discharge of the bond. The 
plaintiffs were bound by the acts of their agent 
and could not rely upon the Receiver’s default 
in omitting to perform any of the necessary con- 
ditions, in order to escape from the consequences 
which would of necessity have followed the with- 
drawal if everything prescribed by the Act had 
been rightly done. Ram Chandra Maewari v. 
Keshobati Kumari (1909) 

1. 1*. R. 36 Calc. 840 

— a 84. 

See Mortgage'— Redemption-Right op 
Redemption I. L. R. 26 Rom. 312 
8 C. W. 1ST. 153 ; 216 

Miscellaneous Cases . I. Ii. R. 27 Bom. 23 

See Mortgage Redemption — Mode op 
Redemption and Liability to Fore- 
closure . I, L. R. 8 All. 502 

~ s, 85. 

See Hindu Law — Alienation— Aliena- 
tion by Father. 

I. Ii. R. 27 Calc. 724 
I. Ii. R. 23 Gale. 517 
I. Ii. R. 24 All. 211 

See Mortgage— Sale o.f Mortgaged 
Property — Rights op Mortgagees. 

I. L. R. 30 Calc. 599 
11 C. W. H. 1078 
Purchasers . . I. Ii. R. 23 All. 467 

Redemption — Right op Redemption. 

5C.¥,E 83 
I. If. R. 23 All. 25 
Mortgaged Property. I. L. R. 24 All. 549 

See Parties — Parties to Suits — Mort- 
gages, Suits concerning. 

See Practice * I. L. R. 32 Calc. 748 
See Res Judicata. 

I. Ii, R. 31 OaIe/428 
See Sale in Execution . of Decree— 

1 ■ Joint Property I. X*, B. 25 All. 214 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) — coibtd, 

— s. 85 — contd . 

1. Parties — Mortgage 

of mortgagees rights — Suit by sub-mortgagee for 
sale of the interest of his mortgagor . Held , that in 
a suit by a sub-mortgagee to recover a debt secured 
by a mortgage of the defendant’s rights as mort- 
gagee the defendant’s mortgagor is not a necessary 
party. In such a suit the plaintiff cannot bring 
to sale the mortgagee rights of the defendant. 
Ganga Prasad v. Chwnni Lai, I. L. B. 18 All. 113', 
referred to. Ram Jatan Rai v. Ramhit Singh 
( 1905) .... I, Xi. R. 27 All. 511 

2. — _ J S[ on- joinder of 

necessary parties — Civil Procedure Code , 1882 s. 32. 
Even if the non -joinder as a party defendant of 
a person who ought, in view of s. 85 of the Transfer 
of Property Act, 1882, to have been made a party 
to a suit for sale on a mortgage is by itself a defect 
fatal to the suit, such defect is cured, if the Court 
acting under s. 32 of the Code of Civil Procedure 
adds such person as a defendant. Kali Charan 
v. Ahmed Shah Khan , I. L. B. 17 All. 48 , referred 
to. Salig Ram v. Ear Charan Lai , I. L. B. 12 
All. 548, considered, Kundan L a d v. Faqir 
Chand (1905) ... I. Ii. R. 27 All. 75 

3. — v .., — Poes not authorise 

Court to introduce unnecessary complications — Mort- 
gagee not compellable to distribute liability among 
mortgaged properties — Contribution, right of, against 
properties not included in suit - — Marshalling not 
compellable so as to prejudice mortgagee-— Power of 
Court executing mortgage-decree. There is nothing 
in the provisions of the Transfer of Property 
Act to support the view that as between a mort- 
gagee and the holders of the equity of redemption 
the mortgagee is bound to distribute his debt 
rateably upon the mortgaged properties. Tim- 
mappa v. Lakshmamma, I . L. B. 5 Mad. 385, 
referred to. He may, however, be compelled to 
do so when by his act he has prejudicially affected 
the rights of the holders of the properties to contri- 
bution among themselves. Where some only 
have been compelled to pay the whole debt, they 
are entitled to contribution from the other parties, 
who are liable, though the properties in their 
hands have not been included in their suit. Jag at 
Narainv. Quiub Husain,!. L. R.2AU. 807 , followed, 
Chagandas v. Gansing, 1. L. B. 20 Bom. 615 , 
followed. Semble : Where, however, the mort- 
gagor sells not merely the equity of redemption 
but conveys a portion of the property itself free 
from any liability to contribute to the mortgage- 
debt, the purchaser may insist upon the mortgagee 
proceeding in the first * instance, against the pro 
perty in the hands of the mortgagor. Marshal- 
ling cannot be enforced so as to compel a mort- 
gagee to proceed against a security, which may 
be insufficient or may involve him in litigation 
to realise. Flint v. Howard, [1893} 2 Ch. JD. 
54, distinguished. Bam Phan Phur v. Mohesh 
Chunder Chowdhry, I. L. B. 9 Calc , 406, dis- 
tinguished. Obiter ; It is competent to the Court in 
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OF 1882) — contd. 

- — — — ^ — s. 85 — contd . 

-executing a mortgage-decree to exercise its control 
in bringing the different items of property comprised 
in the decree to sale in a particular order to adjust 
the equities of the parties before it, who are 
interested. Krishna Ayyar v. Mtjthtjkumara- 
sawmiya Pillai (1905) . I. L. R, 29 Mad, 217 

4. _ Parties to suit- 

— Suit for foreclosure — Exemption of part of the 
mortgaged property — Persons interested only in 
the portion exempted not necessary parties. If 
a plaintiff (mortgagee), suing on the basis of his 
mortgage for either sale or foreclosure, thinks 
fit to exempt from his suit some portion of the 
mortgaged property and to sell or to foreclose 
the mortgage in respect of the remainder, there is 
nothing in law to prevent his doing so. If such 
a plaintiff exempts a portion of the mortgaged 
property from his suit he is not obliged to make 
parties to the suit the persons interested in the 
portion of the property so exempted. Chandiha 
Singh v. PoJchar Singh, I. L. R. 2 All. 906, dis- 
tinguished. Sheo Prasad v. Bihari Lai , 1. L. R. 
25 All. 79; Jai Gobind v. Jasram , All. Weekly 
Notes, {1898 ) 120, and Nazir Husain v. Nihal 
Chand, All Weekly Notes, {1905) 156, referred 
to. Sheo Tahal Ojha v. Sheodan Rai (1905) 

I. L, R. 28 All. 174 

5. Mortgagee holding 

two mortgages on same property and who has 
sued on the first mortgage and sold the property 
without mentioning the second mortgage, cannot sue 
on his second mortgage . A mortgagee who is made 
a defendant under s. 85 of Transfer of Property 
Act and who omits to set up a mortgage is 
barred from suing on such mortgage when in 
■consequence of his omission the property is ordered 
to be sold free from the mortgage which had not 
been pleaded. Sri Gopal v. Pirthi Singh , I. L. R. 

24 All. 429, referred to. A party holding two 
mortgages on the same property and suing on the 
first mortgage alone, is in respect of the second 
mortgage a party to the suit under s. 85 of 
the Transfer of Property Act ; and if he omits 
to mention his second mortgage and the pro- 
perty is ordered to be sold free of such mort- 
gage, he cannot afterwards sue to enforce his 
second mortgage against such property. Sundar 
Singh v. Bholu, 1. L. R. 20 All 322, dissented 
from. JDorasamy v. VenJcatasesha Aiyar, I. L. R. 

25 Mad. 108, followed. Hatttj Krishnama 
Ohariar v. Annangara Chariar (1907) 

I. L. R. 80 Mad. 358 

8. ; Mortgage — Suit 

for sale on a mortgage — Parties . Whether or not 
s. 85 of the Transfer of Property Act, 1882, refers 
solely to persons interested in the equity of 
redemption, it is not essential to join as a party 
defendant in a suit for sale on a mortgage a person 
whose interest in the mortgaged property, if it 
exists, would be antagonistic to the claims 
of both mortgagor and mortgagee. Jaggeswar 


TRANSFER OF PROPERTY ACT (IV 

1882 )—coM. 

— — s. 85 — contd. 

Bait v. Bhiiban Mohan Mitra, I. L. R. 33 Calc. 
425, referred to. Khaibati v. Banni Beg-am 
(1908) .... I. Jj. R. SO All. 240 

7. Mortgagee releasing 

part of mortgaged property cannot enforce entire 
claim against the other properties — S. 85 of the 
Transfer of Property Act does not necessitate the 
dismissal of a suit , where no relief is claimed against 
persons not joined as parties . “ A mortgagee can- 

not release of post office mortgaged land and then 
seek to enforce his entire claim upon another 
portion in which third parties have become in- 
terested as assignees of the equity of redemption.” 
A suit is not liable to he dismissed under s. 85 of 
the Transfer of Property Act for non -joinder 
of persons interested in portions of the mortgaged 
property, when no relief is claimed against them. 
The plaintiffs ought, in such cases, to be allowed 
to recover what is due to them not exceeding 
the amount rateably due on the property they 
proceed against. Ponnusami Mudaliar v. Srini- 
vasa Naikan (1908) . 1. I*. R. 81 Mad. 888 

8. Mortgage suit— 

Parties — Omission to join all the heirs of a pur- 
chaser of mortgaged property within time— Effect- 
Limitation — Notice — Apportionment of debt. Where 
three days before the period of limitation would 
expire a mortgagee instituted a suit on his mort- 
gage making the original mortgagors and one out 
of several heirs of a purchaser of the mortgaged 
properties defendants and the latter in his written 
statement filed after the period of limitation 
had expired objected that the suit was not 
maintainable by reason of the other heirs of 
the purchaser not having been made parties : — 
Held, that the suit could not be dismissed on 
the ground of defect of parties, unless it was 
found that the plaintiff was aware at the 
the date of the suit of the interest of these persons 
in the mortgaged property. Held, further, that the 
proper procedure was to add these heirs as parties, 
and if it appeared that at the date of the suit the 
plaintiff was not aware of their interest in the 
property, to ascertain what proportion of the debt : 
was due by the heir, who had been made a party in 
time and to pass a decree against his share for the 
amount. Hari Kissen v. . V eliat Hossein , 7 C. W. N. 
723 ; s. c. J. L. R. 30 Gale. 755 ; and Ghulam Kadir 
v. Mustahin Khan , I. L. R. 18 All. 190 , referred 
to. Basiruddin Biswas v. Debendra Hath 
Biswas (1908) . . . 12 C. W. 911 

9 . _ Mortgage— Suit 

for sale on a mortgage — Parties. In a suit for sale 
on a mortgage the ordinary rule is that a plaintiff 
mortgagee cannot be allowed so to frame his 
suit as to draw into controversy the title of a 
t hir d party who is in no way connected with 
the mortgage and who has set up a title para- 
mount to that of the mortgagor and mortgagee, 
Jageswsar Duit v. Bhuban Mohan Mitra, I. L.R. 
33 Gale. 425 , Mon MoMni Ghose y. Parvati Nath 
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OF 1882) — contd. 

s. 86 — contd. 

form. A decree obtained by a- prior mortgagee- 
directed foreclosure in the event of the decretal 
amount not being paid into Court by the mortgagor 
within a specified time. The amount was paid 
by a puisne mortgagee, who was a party in the 
suit and was taken out by the decree-holder v 
Held , that under s. 74 of the Transfer of Property 
Act the puisne mortgagee acquired all the rights 
and powers of the prior mortgagee as such, but 
the rights so acquired were not such as could be 
worked out in execution of the decree made in. 
favour of the prior mortgagee, that decree having 
been discharged by the payment. A separate- 
suit to enforce those rights was not therefore barred 
by s. 244 of the Civil Procedure Code. The 
existence of a decree cannot, by the operation of 
s. 244 of the Civil Procedure Code, bar a fresh 
suit between the parties in respect of rights, which 
cannot be worked out without additions to the 
decree which the Court of execution has no powder 1 
to make. The form of order given in s. 86 of the- 
Transfer of Property Act contemplates a suit 
between one mortgagee and the mortgagors only 
and should be treated as a common form not to 
be literally followed in every suit for foreclosure 
but to be adapted to the particular circumstances 
of each case. For the purpose of making decree 
in which the rights of puisne incumbrancers to 
redeem would be recognised and provision made 
for the event of their being exercised, a form similar 
to that which obtains in the Chancery Division of 
the High Court in England might be found ap- 
propriate. Gopi Narain Khanka v Babtt 13ansi- 
mas (1905) .... 9 C. ¥. N. 577” 


foreclosure without notice to defendant in foreclosure 
suit — Application to set order aside . A plaintiff 
in a foreclosure suit obtained a decree for fore- 
closure under s. 86 of the Transfer of Property 
Act, and, the time limited for redemption by the 
defendant having expired without being extended,, 
the plaintiff obtained, under s. 87, but without 
notice to the defendant, an order absolute debarring 
the defendant from redeeming, and also for de- 
livery of possession of the mortgaged property. 
On the contention being raised, on appeal, that 
the order was null and void for want of notice 
to the defendant : — Held, that the view of the 
majority of the Court in Mallikarjunadu Setti 
v. Lingamurty Pantulu , I. L. It. 23 Mcid . 244, 
which related to proceedings under s, 89, was 
applicable to proceedings under s. 87 and ; that such 
proceedings are proceedings in execution of the 
decree passed under s. 86. In the present case, 
the application had been made within one year 
of the date of the decree, and, in consequence, 
under s. 248 of the Code of Civil Procedure, no 
notice was necessary to the defendant. Narayana 
Beddi v. Papayya , 1. L. B. 22 Mad. 133, pro- 
ceeds upon the view that the defendant could. 


mre— Prior and puisne incumbrancer — Transfer of 
Property Act (IV of 1882 ), ss. 74, 83, 80— Decree 
‘bbtmned by prior mortgagee against mortgagor— Pay- 
mont by puisne mortgagee— Puisne mortgagee, rights 
' tmiuired^ by— If enforcible in execution— Civil Pro - 
cedureCode (Act XIV of 1882), s* 244— Separate 
suit when lies—Porm of foreclosure decree— Proper 
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5 , Foreclosure suit — 

Costs if may be recovered from mortgagor 'personally. 
A mortgagee who has obtained an order absolute 
for foreclosure may proceed against the mortgagor 
personally for the costs of the suit. Rainessur 
Sein v. Jusoda, I. L. M. 14 Calc. 185, followed. 
Raj Kumar Singliv. Sheo Narain 8a.hu , 12 C. IF. 
N. 364: s. c. I. L. B. 35 Calc. 431 , distin- 
guished. Shaffar Khan v. Satyanunda Das 
- Gupta ( 1908 ) 13 C.W.N. 742 
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TRANSFER OP r PROPERTY ACT {IV 
OP 1882) — contd • 

s. 86 — concld. 


apply for' an execution of the time for redemp- 
tion only if and when the plaintiff applies for 
an order absolute under the second paragraph 
■of s. 87 — a view which has been dissented from, 
by the Full Bench in Vedapuratti v. Vallabha 
Valiya Rajah, I. L. B. 25 Mad. 300. Pandit 
Pkabhxj v. Juje Lobo (1903) 

I. L. B. 27 Mad. 40 


4. 


Mortgage — Suit 


for foreclosure — Appeal — Application for order 
absolute for foreclosure — Limitation — Execution of 
■ decree — Limitation Act {XV of 1877), Sch. II, Art. 
178. The plaintiff sued for foreclosure of a mort- 
gage which purported to comprise five villages. 
On the 19th of June 1899 he obtained a decree, 
but it was in respect of three villages only. As 
to these the decree provided for foreclosure in 
* default of payment by the defendants of a sum 
of B39, 584-6-8 on or before the 19th of December 
1899. The plaintiff did not ask for an order 
absolute for foreclosure in respect of this decree, 
but appealed against the dismissal of his suit 
.-as regards the two remaining villages. This 
appeal was dismissed on the 4th of August 1902. 
No part of the mortgage-money was paid ; and on 
the 15th of September 1903, the decree-holder 
appealed under s. 87 of the Transfer of Property 
Act, 1882, for an order absolute for foreclosure. 
Held, that the decree -holder’s application was 
vnot barred by limitation. The nature of pro- 
ceedings for foreclosure is such that a mortgage 
must be forclosed as a whole or not at all. The 
decree -holder in this case could not have applied 
for an order absolute for foreclosure on the decree 
of the 19th of June 1899, without giving up his 
. appeal from that decree. Baham Ilahi Khan v. 
Ghasita, 1. L. B. 20 All. 375, and Poresh Nath 
Mojumdar v. Bamjodu Mojumdar, I. L. B. 16 Calc. 
246, referred to. Oudh Behari Lai v. Nageshar 
Lai, I. L. B. 13 All 278, discussed and doubted. 

. Mul Chand v. Muhta Pal, All. Weelcly Notes , (1896) 
100 , and Mahabir Prasad v. SUal Singh, 
1. L. B. 19 All. 520, referred to. Sham Sundar 
■ v . Muhammad Iktisham Ali (1905) 

I. L. R. 27 All. 501 


Construction of decree 
— Decree for sale on a mortgage — Interest after date 
fixed by decree for payment of the mortgage-money 
— Power of Court to allow interest. In a decree 
under s. 88 of the Transfer of Property Act (IV 
of 1822) for sale of mortgaged property, the 
Court has power to allow interest beyond the date 
fixed by the decree for payment of the mortgage- 
money. Interest may be awarded up to the re- 
alization of the money. Maharaja of Bharatpur 
v. Rani Kanno Dei , L. B. 28 I. A. 35 ; I. L. B. 

23 All. 18, followed. Bad want Singh v. Amolak 
Ram (1905) . I.X*. B. 28 All. 223 

ss. 86, 88, 89. 

See Mortgage . I. Is. R. 31 Calc. 863 

Sale of mortgaged pro- 
perty — Execution of decree — Right to redeem — 
Order absolute for sale — Stoppage of sale by payment 
of mortgage-debt — Civil Procedure Code (Act XIV 
of 1882), -s. 291 — High Court Circular Order No. 13 
of 27th April , 1892. The concluding words of s. 89 
of the Transfer of Property Act, viz., “ there- 
upon the defendant’s right "to redeem and the 
security shall both be extinguished,” relate to the 
actual sale and distribution of the proceeds and 
not merely to the passing of the order absolute 
for sale. A mortgagor judgment-debtor is en- 
titled to stop the sale of the mortgaged property 
in execution of a mortgage-decree by payment of 
the debt before the sale actually takes place, 
although an order absolute for sale may have 
already been passed. Mallilcarjunadu Seiti v. 
Lingamurti Pantulu, I. L.R. 25 Mad. 244 ; Krishna ji 
v. Mahadev Vinayah , I. L. R. 25 Bom. 104; 
Baja Bam Singhji v. Chuni Lai, I. L. B. 19 AIL 
205 f and Shy am, Kishan v. Sundar Koer, 1. L. B. 

31 Calc. 373, followed. Jogendra Nath Muherjee 
v. Meihana Abraham, 6 C. IF. N. 769, and Popple 
v. Sylvester, L. R. 22 Ch. D. 98, referred to. Bibijan 
Ribi v. Sachi Bewah (1904) 

X.L.B.31 Calc. 863 

s. 87. 

See Appeal — Decrees. 

1. 1*. B. 12 All. 61 
I. L. R. 14 AIL 520 

See Decree— Construction of Decrees 
— Mortgage I. X*. B. 20 Calc. 279 

I. L. B. 25 Gale. 311 

See Limitation Act, 1877, ■ Sch. II, Art. 
147. . . , I. L. B, 16 MacL 64 

See Limitation Act, 1877, Son. II* 
Arts. 178 and 179. 

I. Xt. R. 25 AIL 542 

See Limitation Act, 1877 — Art. 179- 
Period from which Limitation runs 
— Decrees for sale. 

1. 1*. B. 20 AIL 357 

See Mortgage— Redemption — Right of 
Redemption . I. L. B. 25 AIL 231 ’ 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882)— contd. 

„ s. 87 — conoid. 

Foreclosure — Right of Foreclosure. 

6 C. W. 1ST. 654 

Demand and Notice oe Foreclo- 
sure . I. Ii. B. 29 Calc. 644 

Redemption — Right of Redemp- 
tion * I. Xi. B. 16 Calc. 246 
I. X. B. 20 All. 358 ; 446 
I. X. B. 19 Mad. 40 
1. Xi. B. 19 All. 180 
1. X. B. 22 Mad. 133 
XX, B. 27 Calc. 705 

See Sale in Execution of Decree — 
Setting Aside Sale— Irregularity. 

■ ' I. X. B. 13 Calc. 346 

a ILLLAL. A— ’ ss. 87, 89—4. Foreclosure — Sale — Notice 
to mortgagee — Order absolute for sale. Where an 
order absolute has been made under s. 87 or s. 89 
of the Transfer of Property Act -without notice 
to the mortgagor, the Court has an inherent power 
to deal with an application to set aside the order 
made ex parte and can set it aside upon a proper 
case being substantiated. Tampada Ghose v. 
Kamini Based, I. L . R. 29 Calc. 644, dissented 
from. Tasliman v. Habihar Mahto (1905). 

:; 'C ! : ■ I. X. B. 32 Calc. 253 

s.e. 9 C. W. NT. 81 

s. 88. 

See Certificate of Administration- 
Right to sue or execute Decree 
without Certificate. 

;■ X X. B. 16 All. 259 

See Decree — Construction of Decree 
—General Cases 

X X, B. 20 AIL 397 

See Decree — Construction of Decree 
—Mortgage , I. X. B. 20 Mad. 78 
I. X. B. 25 Calc. 311 
5 0. W. 2X187 

See Execution of Decree — Applica- 
tion for Execution and Powers of 
'Court ; . ; X X. B. 25 All. 541 

See Hindu Law — Alienation — Aliena- 
, tion by Father I, X. B, 15 All. 75 

: See Interest — -Miscellaneous Cases— 
Mortgage A 6 0. W. S’, 769 

See Interest — Omission to Stipulate 
for, or Stipulated Time has Ex- 
pired— Con tracts. 

See Limitation Act, 1877, Sch. II, 

■ Art. 179— Step in aid ^ of Execution 
— Suits and other Proceedings by 
■ Decree-holder. 

; 1 X X. B. 24 Mad. 695 

- i : See Lis Pendens * X X, B, 23 AIL 331 

■ See Mortgage— Sale of Mortgaged 
■v, . Property — Bight of Mortgagees. . 

- ,, , „ X X* B, 18 AIL 31 


TBAFTSFEB OF PBOPEBTY ACT (IV 

OP 1882) — contd. 

s> ss — contd. 

See Sale in Execution of Decree — 
Setting aside sale — General Cases. 

I. L. B. 22 Mad. 286 

See Sale in Execution of Decree 

— Setting aside Sale — Irregu- 
larity , I. X. B. 23 Calc. 682 

1. ___ Mortgage — Sale 

of mortgaged property in execution of a simple 
money-decree — Subsequent sale of same property in 
execution of a decree on the mortgage — Rights of 
the two auction-purchasers inter se. Certain pro- 
perty subject to a mortgage was sold by auction 
in execution of a simple money decree, and the 
purchasers were put into possession. Subsequently 
the mortgagee brought a suit for sale on his mort- 
gage and the property was again sold, and w r as 
purchased by a third party. To these proceedings 
the previous auction-purchasers were not made 
parties. Held, on a suit by the purchaser at the 
sale held in virtue of the mortgage-decree asking 
for payment of the amount due under the mort- 
gage or in default for possession of the mortgaged 
property, that the defendants must be allowed 
to redeem upon payment of what was found due 
upon the mortgage at the time the mortgage- 
decree was passed ; but if they did not pay within 
the time fixed by the decree, then the plaintiff 
was entitled to a decree for foreclosure of the* 
defendants’ rights and possession of the property. 
Goverdhana Doss v. Veerasami Chetti , 1. L. R. 26 
Mad. 537, referred, to. Ha,rgu Lai Singh v. Gobind 
Rai, I. L. B. 19 All. 541, and Madan Lai v. Bhagwan 
Das, I. L. R. 21 All. 235, referred to. Bam Prasad 
v. Bhikari Das (1904) . X X. B. 26 All. 464 

2. — Execution of decree 

— Civil Procedure Code , 5. 231 — Certificate of satis- 
faction ' of decree filed by one of two joint decree- 
holders — Application by the other for an order 
absolute for sale. One of two joint holders of a 
decree under s. 88 of the Transfer of Property 
Act cannot alone certify satisfaction of the whole 
decree so as to bind the other decree-holder 
though he may certify satisfaction in respect of 
his own interest therein. Hence, where one of 
such decree-holders purported to certify satis- 
faction of the whole decree, it w r as held that the 
other decree-holder, who had refused to recognise 
the certificate, was entitled to obtain an order 
absolute for sale of the mortgaged property in 
respect of one-half of the mortgage -debt. Bihi Bud - 
hun v. Hafeah , 4 C . L. R. 70, .followed. Tamm AN 
Singh v. Lachhmin Kunwari (1904) 

1, X, B. 26 AIL SX5- 

' 3. ~ — — Decree for 'saleSr- 

Mortgagor can pay decretal amount at any time 
after decree a,nd before sale completed — Right to 
make such payment not lost at the expiry of the 
period limited — 8. 244 of the Civil Procedure Code 
— Court executing may ' put mortgagor so paying 
in possession under s 244 of the Civil Procedure:- 
Code— Interest, rate of , to be allowed to mortgagee 
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TRANSFER OF PROPERTY ACT (IV 

OS 1 1882) — contd. * 

• s. 88 — contd . 

^ decree for sale under s. 88 of the Transfer of 
Property Act in a final decree ; and all sub- 
sequent proceedings are proceedings in execution 
of that decree and the provisions of the Code 
of Civil Procedure apply to them so far as they 
are applicable. In the absence of anything to 
the contrary in the decree the judgment-debtor 
is entitled to stop execution by payment of the 
debt at any time after the decree is passed, and 
before the sale in execution is complete ; and 
it is not finally complete, until he has had an 
opportunity of obtaining its rescission under 
s. 310 (A) of the Code. Mallikarjunadu Seiti v. 
Lingamurti Pantulu , I. L. B. 25 Mad. 244, followed. 
Bibijan Bibi v. Sachi Bewail, I. L. B. 31 Calc. 863, 
followed. The provision in a decree for sale at the 
suit of a mortgagee for delivery of possession in 
the event of payment within time need not, to 
that extent, be necessarily considered as a 
decree or order in favour of the mortgagor with 
all the incidents of a decree for redemption 
in a suit brought by the mortgagor himself. 
The provision may well be regarded as laying 
down the conditions on which the mortgagee 
is to receive payment. Even if regarded as a 
decree in favour of the defendant mortgagor, a 
decree forced on him by the mortgagee. It is 
not easy to see why the mortgagee by forcing 
this decree on the mortgagor should be enabled 
to convert his decree for sale into one for fore- 
closure. The mortgagor as decree-holder may 
waive the benefit of the decree thus forced on 
him ; his right as judgment-debtor to pay the 
debt into the execution Court and have satis- 
faction entered up will remain unaffected. Va- 
llabha Valia Bajah v. Vedupuratti, I. L. B. 19 
Mad. 40, considered. The rule of law laid down 
that a mortgagor, who has obtained a decree 
for redemption, cannot apply for execution of 
the decree after expiry of the time limited, must 
be confined to a decree for redemption passed 
at the suit of the mortgagor. The right of the 
mortgagor to possession on payment of the de- 
cretal amount raises a question relating to the 
satisfaction of the decree within the meaning 
of s. 244 of the Code, and must be determined by 
the Court executing the decree. He is not bound ! 
to bring a separate suit for possession. The deed 
of usufructuary mortgage on which the suit was 
brought provided for redemption in the month 
of May. The decree contained no restrictions 
as to the date of payment and the mortgagor 
paid the money into Court in November and ousted 
the mortgagee. In determining the amount to 
which the mortgagee was entitled as interest : — 
Held, that the original contract to take the usu- 
fruct in lieu of interest was determined when the 
mortgagee sued for and obtained a decree for sale 
and that the mortgagee was not entitled to the 
melwaram for the wiiole year, but might, in the 
agreement of the parties, be given a proportionate 
share for the six months after May. The parties 
not agreeing, the Court on further consideration 


TRANSFER OF PROPERTY ACT (TV 
OP 1882) — contd. 

—• — — s, 88 — concld. 

awarded interest at the Court rate of 6 per cent, 
after the period fixed for redemption. 
Adipuranam Pillai v . Gopalasami Mudali (1907) 
I. L. R* 31 Mad. 354 

4. __ — . Transfer of ■. Pro- 

perty Act (IT of 1882), s&. 52, 88, 89 — Lis pendens, 
applicability of, to mortgage suit heard ex parte — 
<c Contentious suit ” — Mortgage decree nisi, mort- 
gagor selling the mortgaged property after , but be- 
fore decree absolute — Duty of the purchaser to apply 
to be made party ■ — Subsequent purchaser in execu- 
tion of the mortgage-decree — Priority. Where 
after the passing of an ex parte preliminary mort- 
gage decree under s. S8 of the Transfer of Property 
Act but before that decree was made absolute 
under s. 89 the mortgagor sold his interest 
in the property : — Held, that after the passing of 
the decree under s. 88, all that the mortgagor 
could convey was his equity of redemption as 
bound by that decree and therefore all that the 
purchasers got by the sale was that equity of re- 
demption which could not entitle them to pre- 
vent the sale of the mortgaged property in exe- 
cution of the mortgage-decree without redeeming 
the mortgage. That it was not incumbent upon 
the mortgagee decree-holder to make the pur- 
chasers parties to the proceedings even if the decree- 
holder •was a-ware of the sale. But it was the duty 
of the purchasers to apply to be made parties 
to the proceedings and, in those proceedings, to 
claim under their purchase the right to redeem the 
mortgage. That not having done so their pur- 
chase did not confer on them any right in the 
mortgaged properties as against the mortgagee 
decree-holder who subsequently purchased the 
properties in execution of the mortgage-decree* 
Semble : The doctrine of Us pendens applies to ex 
parte decrees and in mortgage suits. Brojo 
Kishoree Bashnavi v . Meajan Biswas (1909) 

13 C. W. 1ST. 1138 

ss. 88 and 89. 

See Civil Procedure Code, 1882, s. 244 — 
Questions in Execution op decree. 

I. L. R. 18 Calc. 139 
I. E. R. 25 Calc. 133 

See Civil Procedure C^de, 1882, s. 257A 
I. B. R. 19 AIL 188 

See Execution op Decree— Proceed- 
ings in Execution. . 

I. L. R. 13 All. 278 

See Limitation Act, 1877, Sch. II, Art. 
179 — PERrOD FROM WHICH LIMITATION 
runs— Decrees for Saxe. 

I. X,. R. 19 AIL 520 
I. Ii. R. 20 All. 302 ; 357 

See Sale in Execution of Decree — 
Mortgaged Property. 

I. Ii. R. 18 All. 31 
I. X*. R. 19 All. 205 
1. 1*. R. 20 All. 354 
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OP 1882) — contd . 

ss, 88 and 89 — concld. 

4. — — Execution of decree 

— Decree for sale on a mortgage — Civil Procedure 
Code, s. 248 — Decree made absolute without notice 
being served under s. 248 — Validity of decree. So 
long as an order under s. 89 making absolute a 
decree for sale under s. 88 of the Transfer of Pro- 
perty Act, 1882, subists, it is enforceable, and its 
operation cannot be impugned. If for any reason 
the order under s. 89 is defective, the remedy of the 
judgment- debtor is to get it set aside in accordance 
with law, but, until it is set aside, the decree, which 
it makes absolute, is capable of enforcement, and 
its validity cannot be questioned in execution pro- 
ceedings. Oudh Behan Lai v. Nageshar Lai, L L. 
B. IS All. 278 , Imam-un-nissa Bibi v, Liaikat 
Rusain, I. L. B. 3 All. 424 , and Sahdeo Pandey 
v. Ghasiram Gyawal, I. L. B. 21 Calc. 19, dis- 
tinguished. Quaere : Whether non-compliance with 
the provisions of s. 248 of the Code of Civil Proce- 
dure is anything more than a mere irregularity ? 
TasadduJc Rasul Khan v. Ahmad Husain , I. L. B. 
21 Calc., 66, referred to. Ram Jas v. Shed Pra- 
sad (1905) I. Xi. R, 28 AIL 193 

5. . — . — — Civil Procedure 

Code (Act XIV of 1882), s. 258 — Execution of 
decree — Alleged 'payment out of Court not certified . 
Applications for an order absolute for sale under 
s. 89 of the Transfer of Property Act (IV of 1882), 
are applications for the execution of the decree 
under s. 88 of the Act. Oudh Behari Lai v, Nage- 
shar Lai, I. L. B. 13 All. 278, and Mallikarjunadu 
Betti v. Lingamurti Pantulu, I. L. B,., 25 Mad., 244 , 
referred to. To such applications s. 258 of the 
Code of Civil Procedure is applicable and bars the 
recognition of payments made out of Court in 
pursuance of the decree, unless such payments 
are certified to the Court in the manner prescribed 
by the section. V aidinadasamy Ayyar v. Sama - 
simdram Pillai , I. L. B. 28 Mad . 473, followed. 
Mullilcarjuna Sastri v, Narasimha Mao, 1. L. B. 
24 Mad. 412, and Hatem AM Khundkar v. 
Abdul Ghaffur Khan, 8 G. W. N. 102, dissented 
from. Hakim Singh v. Ram Singh (1908) 

I. Xu R. 30 AIL 248 

ss. 88, 89, 90. 

See Execution of Decree — Mode 
of Execution — Mortgage. 

1. - — Decree for sale — Bale partly 

in India, and partly in England — Limitation — 
Limitation Act (XV of 1877), Bek, II, Ark 
178. A mortgagee obtained a decree under 
B. 88 of the Transfer of Property Act for 
sale of all the property included in the mortgage 
and in pursuance of the decree some of the mort- 
gaged property was sold in India, and, at the re- 
quest of the mortgagor, to enable a better price 
to be obtained, some of it was subsequently sold 
in England. The mortgagee then applied for a 
decree under s. 90. Held, that the sale which 
took place in England must be treated as a sale 


TRANSFER OF PROPERTY ACT (IV 

OF 1882)— contd. 

ss. 88 and 89 — contd . 

1. — — r Application for 

order for decree absolute — Appeal — Civil Procedure 
Code (Act XIV of 1882), ss. 244, 540— Sale of 
mortgaged property in execution of mortgaged de- 
cree — Proceeding in execution. An appeal lies 
from an order passed upon an application made 
under s. 89 of the Transfer of Property Act. Per 
Sir Arnold White, C.J., and Moore, J . — Such 
an order is not an order made in a proceeding in 
execution, and is not appealable as such. It, how- 
ever, has the effect of a final decree, and an appeal 
lies therefrom under s. 540 of the Code of Civil 
Procedure. Per Davies, Benson and Bhashyam 
Ayyangar, JJ . — An application made under s. 89 
of the Transfer of Property Act is, in effect, an 
application for execution of the decree passed 
under s. 88, and an order made thereon is appealable 
under s. 244 of the Code of Civil Procedure. Aju- 
dhia Pershad v. Baldeo Singh , I. L. B. 21 Calc. 
Sl8, and Tara Prosad Boy v. Bhobodeb Boy, I. L. 
B. 22 Calc. 931, discussed. Mallikarjunadu 
Setti v. Lingamurti Pantulu (1902) 

I. L. R. 25 Mad. 244 


2. Mortgage — Decree 

for sale on a mortgage— Prior and subsequent mort- 
gagees — Bights of purchasers of the mortgaged pro- 
perty, who have paid off prior incumbrances. W r here 
a subsequent mortgagee is seeking to bring to sale 
the property mortgaged to him, and there are 
parties, defendants to the suit, who have pur- 
chased the property and paid off prior mortgages, 
the plaintiff is not entitled to an order absolute for 
sale, unless he pays, not merely the amount which 
such defendants paid in respect of the prior mort- 
gages, but the full amount due on such mortgages. 
But where such defendants had obtained posses- 
sion of the mortgaged property, it was held that, 
having the usufruct, they were not entitled to in- 
terest after the . date of such possession. Dip 
Narain Singh v. Him Singh, I. L. R. 19 All 527, 
and Delhi and London Bank Id. v. Bhilcari Das, 
I. L. R. 24 All 185, followed. Sri Ram v. Kesri 
Mal (1904) . . . I. Xi. R. 26 AIL 185 

3. Civil Procedure 

Code, s. 235 — Execution of decree— Limitation Act 
(XV of 1877), Sch. II, Arts. 178 and 179. Held, 
that an application, framed as an application under 
8. 235 of the Code of Civil Procedure, for execu- 
tion of a decree under s. SS of the Transfer of Pro- 
perty Act, being in substance, though not in form, 
an application for an order absoulte under s. 89 
of the Act, is an application for execution made 
in accordance with law, and as such will give a 
fresh starting point for limitation. Oudh Behari 
Lai v. Nageshar Lai , I. L. B., 13 AM. 278 ; Chunni 
Lai v. Harnam Dass, I. L . B. 20 All 302 ; Ahmad 
'AM v. Nazir an, L L . It 24 AM,, 542, and UdM 
Narain v. Jagannath, 1 All L. J . 15, referred to. 
Balded Prasad v. Irn Haidar (1905) 

/;y? '■ X Xr* R. 27 All. 625 

; I ft 1 1 * 1 i t d/ M’l i* r ; 
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OP 1882) — contd . 

— ss. 88, 89, 90 — concld. 

bad in connection with the decree passed in this 
country, and that the defendants appellants could 
not be heard to say that the property ordered to 
be sold was not exhausted by proceedings under 
s. 89 and that a decree could be passed under 
s. 90. Muhammad Akbar v. Munshi Ram , All . 
Weekly Notes (IS 99) 208 and Badri Das v. Inayat 
Khan, I. L. R. 22 All. 404, referred to. Held, 
further, that limitation must be held to run from 
the date of the sale in England. Gajadhar Lai, v. 
Alliance Bank of Simla I. X*. R. 28 All. 660 

2. • — Personal liability 

of mortgagor, if adjudicated in suit, not to be 
'treated as a nullity. S. 90 of the Transfer 
of Property Act read with ss. 88 and 89, 
show that the proper procedure to follow in mort- 
gage suits is to postpone the consideration of per- 
sonal liability for the amount decreed until the 
need for it arises when the sale-proceeds of the 
mortgaged property prove insufficient to pay the 
decree amount. It does not necessarily follow 
however that where, with the consent of the parties, 
the Court had decided the question in the course 
•of the suit, such decision is to be considered a nul- 
lity. The reopening of the question under 
Sk 90 will be barred by res judicata. Abbakki v. 
Krishnaya (1909) I. X. R. 32 Mad. 534 

1. ss. 88, 90 — Execution— Mortgage 

■decree — Recovery of balance due on mortgage — Civil 
Procedure Code (Act XIV of 1882), s. 230— Decree 
for payment of money — Limitation — Continuation 
of previous application for execution. A combined 
decree under ss. 88 and 90 of the Transfer of Pro- 
perty Act is contrary to the procedure prescribed 
by that Act. When such a decree is passed and 
the decree-holder proceeds to execute it for the 
realization of the balance, after the mortgaged 
^property has been sold, the provisions of s. 230 
.-of the Civil Procedure Code shall apply, and 

an application for execution after the expiry of 
'twelve years from the commencement of proceed- 
ings against the person and other property of the 
judgment-debtor will be barred. Kartic Nath 
Pandey v. Juggernath Ram Marwary, I. L. R. 27 
Calc. 285, explained. Fazil Howladar v. Krishna 
Bundhoo Roy, I. L. R. 25 Calc. 580, referred to. 

* Jadunath Prasad v. Jagmohan Das, I. L. R. 25 
All. 541, dissented from. Ckandi Charan Boy 
Chowdhry v. Ambica Chxjean Dutta (1904) 

X X. B. 31 Calc. 792 

2. — ; Execution of decree 

-—Decree to be executed a combination of a decree 
for sale and a personal decree. Where a decree 
in a suit for sale of hypothecated property is both 
a decree for sale of the property under s. 88 and 
.a personal decree under s. 90 of ‘the Transfer 
of Property Act, 1882, there is no need for the 
decree-holder to apply for a separate decree under 
s. 90, and, if he does so and his application is reject- 
ed, this will not operate as a bar to his executing 


TRANSFER OF PROPERTY ACT (IV 
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— ss. 88, 90 — concld. 

the decree against the judgment-debtor personally * 
Sadho Singh v. The Maharaja of Benares 
(1906) .... I. X, R. 29 All. 12 

3. — Mortgage decree 

under s. 88 cannot impose personal liability for 
costs — -Such liability should be enforced under s. 90, 
It will be contrary to the scheme of the Transfer 
of Property Act and to the practice of the English 
Courts of Equity to make the mortgagor personally 
liable for costs in any case before the sale -proceeds 
have proved insufficient to satisfy the mortgage 
claim. Sharpies v. Adams, 32 Beav. 213, referred 
to. Liverpool Marine Credit Co. v. Wilson, L. 
R . 7 Ch. 507, referred to. A decree under s. 88 
of the Transfer of Property Act must not order the 
defendants personally to pay the costs. It may 
contain a declaration of the personal liability of 
defendant for principal or costs, but such a declara- 
tion is not part of the usual form of decree under 
the Transfer of Property Act and is enforceable 
only under s. 90. The words 64 the amount due 
on the mortgage for the time being ” in s. 90 must 
be taken to include costs. Maqbul Fatima v, 
Lalta Prasad, I. L. R., 20 All. 523, referred to. 
Kamalamma v. Komandur Narasimha Charlu 
(1907) . . . I. X. R. 30 Mad. 464 

; ss. 88 and 99 — Decree-holder hold- 

ing a decree for sale on a mortgage and also a simple 
money-decree against the same judgment-debtor— 
Sale in execution of combined decrees not unlawful » 
"Where a decree-holder holds both a decree for 
sale on a mortgage as well as a simple money-decree 
against the same judgment-debtor it is not unlaw- 
ful for him to bring to sale the mortgaged property 
in pursuance of an application that it may be sold 
for the realization of the amounts of both the 
decrees. Beiiari Bhartiii v. Bhagwan Gir 
( 1908) . . . . I, L. R. 31 All. 114 

s. 89. 

See ante, s. 88. 

See post, s. 90, and s. 89. 

See Civil Procedure Code, 1882, s. 108 
X X,. R. 25 All. 42 

See Civil Procedure Code, 1882, s. 244 
— Question in Execution of Decree 
XXi. R. 24 Calc. 473 

See Civil Procedure Code, 1882, s. 310A 
X L. R. 31 All. 346 

See Dekkan Agriculturists Act, s. 44 
I. Xi. R. 23 Bom. 644 

See Execution of Decree— Applica- 
tion for Execution and Powers of 
Court . X X,. R. 21 Qale. 818 
X X. R. 25 Mad. 537 

See Interest— Miscellaneous Cases— 
Mortgage . . 6 C. W. ~N. 769 
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See Interest — Omission to Stipulate 
fob ob Stipulated time has expired 
— Contracts * I. X». R. 17 All. 581 
I. L. R. 18 AIL 316 
I. E. R. 19 AIL 174 
I. E. R. 24 Calc. 766 

See Limitation Act, 1877, Sch. II, Art. 
122 . . . I. E. R. 24 Calc. 473 

See Limitation Act, 1877, Sch. II, Art- 
178 .... E E. R. 16 AIL 23 

E E. R. 22 Calc. 924 

See Limitation Act, Sch. II, 1877, Art. 
179. Law applicable to execution. 

E E. R. 23 Bom. 644 

See Limitation Act, 1877, Sch. II, Art. 
179 — Step in aid of Execution- 
Suits and other Proceedings by 
Decree-holder. 

I. E. R. 24 Mad. 695 

See Lis Pendens . I. E. R. 23 AIL 331 

See Mortgage . I. L. R. 31 Calc. 863 
I. E. R. 34 Calc. 886 

See Sale in Execution of Decree — 
Mortgaged Property. 

E E. R. 25 Mad. 506 

Setting aside Sale — General Gases 

E L. R. 25 Bom. 104 

1. Mortgage-— Order 

absolute for sale of mortgaged 'properly, application 
for — Decree — Execution — Uncertified payment to 
decree-holder — Appeal Oivil Procedure Code (Act XI V 
of 1882), ss. 244 , 258, 540, 578 — Court-fee, insuffi- 
ciency of — Error affecting merits or jurisdiction. 
Proceedings under s. 89 of the Transfer of Property 
Act are not proceedings in execution of a decree, 
but in continuation of the original suit ; and an 
appeal from an order absolute made under that 
section lies, under the provisions of s. 540 of the 
Code of Civil Procedure, as an appeal from an 
original decree. Tiluck Singh v. Parsotein Proshad, 
I. L. B. 22 Calc. 925, and Tara Prasad 
Boy v. Bhobodeb Boy, I. L. B. 22 Calc. 931, 
relied upon. The decision of the majority 
of the Full Bench in Mallikarjunadu Setti v. 
Lingamurti Panlulu, I. L. B. 25 Mad. 244, dis- 
sented from, and that of the minority (Sir 
Arnold White, C.J., and Moore, J.) followed. 
In an application under s. 89 of the Transfer of 
Property Act for an order absolute for sale of the 
mortgaged property, s. 258 of the Civil Procedure 
Code is no bar to an inquiry into the plea of pay- 
ment of the mortgage-debt. Pramatha Chandra 
Roy v. Kjietra Mohan Ghose (1902) 

E E, R. 29 Calc. 651 

j jjplll — L- — j — | i Prior and subse- 

quent incumbrances— Bights of puisne mortgagee 
who has satisfied in paH a prior mortgage* A prior 
- mortgagee obtained a,, decree for sale upon his ' 
mortgage in a suit to which the puisne mortgagee 

o \ ■ '■ ■:/ ' ,'v 
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OR 1882) — contd. 

— s. 89 — contd. 

was a party, though the Court refused to let am 
account be taken in that suit of what was due to 
the second mortgage. The prior mortgagee’s 
decree being partly satisfied the puisne mortgagee- 
paid the balance of what was due under that decree 
and then proceeded to apply for an order absolute 
for sale not only of the property comprised in the 
prior mortgage, in respect of which a decree had 
been obtained, but of the property comprised in 
his own mortgage. Held, that the applicant was 
not entitled to any order in respect of his own* 
mortgage. Bansi Dhar v. Gaya Prasad, I. L. B. 
17 All. 179 , referred to, Jamna Das v. Misri Lal 
(1904) .... E E. R. 26 AIL 504 

3. Civil Procedure 

Code, s. 310 A — Mortgage— Order for sale— Discharge 
by third party. Where a mortgage-debt, for the 
payment of which a sale has been ordered, is satis- 
fied by a third party, who obtains a security for 
the advance made by him, such security is not 
extinguished by s. 89 of the Transfer of Property 
Act, and the incumbrance, in respect of which 
the sale was ordered, enures for the benefit of the 
party making the payment. Queer e : Whether s. 
310A is applicable to a sale carried out gilder the 
provisions of s. 89 of the Transfer of Property Act. 
Bibijan Bibi v. Sachi Bewa, I. L. JR. 31 Calc. 863 ; 
Vanmikaling Mudali v. Ghidambara Chetti, I. L. 
B. 29 Mad. 37, and Tufail Batma v. Fitola , I. L . 
R. 27 All. 400, referred to. Shi am Lal v. Ba- 
shir- ud -din E L. R. 28 All. 778 

4. - Effect of order 

absolute for sale — Mortgagee, paying prior incum- 
brancer after sale, right of. It is settled law that, 
in the absence of clear proof to the contrary, it is- 
to be taken that, when the money- of a person in- 
terested in immoveable property, as, for instance,, 
the owner of the equity of redemption or a puisne 
mortgagee, goes to discharge an anterior en- 
cumbrance affecting it, the presumption is that the 
anterior encumbrance enures to the advantage of 
the party making the payment, if it is for his bene- 
fit so to treat it ; and this rule will apply in favour 
of a person who, after the sale of the properties 
in execution of a decree on the anterior mortgage, 
advances money on the security of such properties 
to enable the judgment-debtor to set aside such a 
sale under s. 3 10 A of the Code of Civil Procedure, 
Gokal Das Gopaldas v, Puranmal Premsukhdas, I. 
L. B. 10 Calc. 1035, referred to and followed. 
The provisions of s. 89 of the Transfer of Property 
Act have reference to the execution of a mortgage- 
decree and ought not, in reason, to be so construed, 
as to render the application of this principle im- 
possible in cases where an order absolute for sale 
had been made on the ground that such order- 
extinguished the security. Dinobundhu Shaw 
Chowdhry v. Jogmaya Dasi , L. B. 29 /. A. 9, referred 
to and followed in principle. Vanmikaling a 
Mudali v. Cbidambara Chetty (19061 

E E, R, 2§'M&tE S7\ 
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5. — Refusing to make 

order absolute for sale — Ground for — Appeal from 
preliminary decree , pendency of — Time , extension of. 
The pendency of an appeal against a decree under 
s. 88 of the Transfer of Property Act is of itself 
no ground for refusing to make an order absolute 
for sale under s. 89 of the Act. A Court has no 
power, of its own motion, to extend the time 
provided in s. 89 for making an order absolute. 
Ram Colam Lal SxIhtj v. Chowdhry Babe 
Barsati Singh (1902) . 10 C. W. FT. 910 

8. • Limitation Act 

(XV of 1877), Sell. II, Art. 179 — Application under 
s. 89 of the Transfer of Property Act is an applica- 
tion for execution and s. 225 of the Code of Civil 
Procedure applies to it — Unverified application 
substantially in accordance with law sufficient to 
save limitation. An application for an order abso- 
lute under s. 89 of the Transfer of Property Act 
is an application for execution of the decree and 
is subject to the provisions of s. 235 of the Code of 
Civil Procedure and falls within Art. 178 or 179 
of Sch. II of the Limitation Act. Such an 
application, when defective, cannot be treated as a 
mere step in aid of execution, neither can it, when 
no notice is prayed for or issued, be treated as an 
application for issue of notice under s. 248, which, 
as a step in aid of execution, will save the bar of 
limitation. When such an application, unveri- 
fied, but filed with the decree, does not fully comply 
with the requirements of s. 235 of the Code of 
Civil Procedure and is defective only in minor 
particulars, which can be easily gathered from the 
decree filed therewith, it may be treated as sub- 
stantially an application for execution in accord- 
ance with law, sufficient to save limitation under 
Art. 179 of Sch. II of the Limitation Act. Ram- 
ayyan V. Kadir Bacha Sahib (1907) 

I. L, R. SI Mad. 68 

7. Mortgage suit — 

Decree nisi — Interest not allowed after period of 
grace — Order absolute — Subsequent application for 
assessment of such interest , it may be entertained — 
Decree absolute Court's function ministerial in 
making- — Civil Procedure Code (Act XIV of 1882), 
s. 209. The functions of the Court in drawing 
up a decree absolute under s. 89 of the Transfer of 
Property Act are more or less ministerial. Where 
therefore the decree nisi in a mortgage suit allowed 
on interest after the expiry of the period of grace, 
the Court could not, upon the decree-holder’s ap- 
plication made after the order absolute was passed, 
make an order granting such further interest. 
Moha Pros ad Singh v. Ramani Mohan Singha 
(1908) . . 13C. W. H.744 

1 . ss. 89, 90 — Mortgage, release 

of portion of mortgaged property — Mortgagee’s nght 
to release— Personal decree against mortgagor. The 
sale contemplated by s. 89 of the Transfer of Pro- 
perty Act is the sale of the whole dr of a sufficient 
portion of the mortgaged property. A personal 


TRANSFER OF PROPERTY ACT (IV' 

OF 1882) — contd. 

s. 89 — contd. 

decree under s. 90 of the Transfer of Property Act 
can only be made, where the net proceeds of the 
sale under s. 89 are insufficient to pay the amount 
due on the mortgage. A mortgagee may release 
a portion of the mortgaged property from the debt, 
but he cannot by doing so impose upon the mort- 
gagor a personal liability, to which otherwise he 
would not be subject. Where the mortgagee re- 
leased substantial portions of the mortgaged pro- 
perty and the purchasers of those portions from 
the mortgage-debt, there being no consent or ac- 
quiescence on the part of the mortgagor, and there 
being nothing to show that the amount which the 
purchasers paid to the mortgagee w r as the full and 
true value of the property, which they purchased. 
Held, that the mortgagor was entitled to claim 
to have the mortgaged property sold before a decree 
could be passed against him under s. 90. Shea 
Prasad v. Behari Lal, I. L. R. 25 All. 79, dissented 
from. Ram Ranjan Chakravarti v. Indra 
Narain Das (1906) I. L. R. 33 Calc. 890* 
s.c. 10 C. W. m 862; 

2. • — — * Execution of de- 
cree — Mortgage — Order absolute for sale of part only 
of the mortgaged property — Property sold insufficient 
to satisfy the mortgage-debt — Application for personal 
decree against mortgagor. A mortgagee in a suit 
for sale of the mortgaged property obtained a decree 
for sale of the whole : but when applying subse- 
quently for an order absolute for sale relinquished 
his claim as against part of the mortgaged property 
and took an order for sale of 'part only, and that 
order became final. The property ordered to be 
sold was brought to sale, but realized an amount 
insufficient to satisfy the decree. Held, that the 
decree-holder was under these circumstances com- 
petent to apply for and obtain a personal decree 
against the mortgagor under s. 90 of the Transfer 
of Property Act, 1882. Shea Prasad v. Behari Lal, 
I. L. R. 25 All. 79, followed. Ghartjr Hasan 
V. Iv IF AY AT - DLL AH KhAN (1905) 

1. 1*. R. 28 All. 19 

3 e Two separate suits- 

on two mortgages held by same person — Sale under 
the decree on the first mortgage— Paid off first 
mortgage and part of second mortgage — Application 
under section 90 — No decree absolute. A person 
held two mortgages over the same property brought 
two separate suits on those mortgages and obtained 
two decrees. The first decree was made absolute 
and in execution thereof the decree-holder him- 
self purchased the property. The sale-proceeds 
discharged the decree on the first mortgage in fulB 
and the second decree in part. He then applied- 
for a decree under s. 90, Transfer of Property 
Act, to realise the balance due under the second ‘ 
decree. Held, that no decree under s. 90,. 
Transfer of Property Act, could be passed, as the 
second decree had not been made absolute under 
s. 89, Transfer of Property Act, and no sale- 
had taken place in execution thereof, the proceeds’ 
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*oi which had proved insufficient to discharge the 
second mortgage. Muhammad Akbar v. Munshi 
Bam , All. Weekly Notes (1899) 208 , and Badri Das 
*v. Inayat Khan , I. L. B. 22 All 404, followed. 
Kamta Prasad v. Saiyed Ahmad (1909) 

I. L. R. 31 All. 373 

— — ss. 89, 92. 

See Res Judicata. 

1. 1*. R. 34 Calc. 223 

-w — — ss. 89, 104 — *Givil Procedure Code 

{ Act XIV of .1882), ss. 244 , 258 — Preliminary mort- 
gage-decree — Payment before decree absolute — Ad- 
justment of decree — Limitation Act (XV of 1877), 
Sch . 11 9 Art. 17 3 A. A Court to which an applica- 
tion is made under s. 89 of the Transfer of Property 
Act has full power to ascertain what balance of the 
mortgage-debt is really outstanding at the time 
*of the application and to make the order absolute 
for the realisation of that amount only. S. 258 
of the Civil Procedure Code does not apply to an 
-application made under s. 89 of the Transfer of 
Property Act, that section not having been made 
applicable by any rule issued by the High Court 
under s. 104 of the Transfer of Property Act ; con- 
sequently Art. 179 A of Sch. II of the Limitation 
Act does not apply to the case of any payment 
-made before a decree absolute is made. Any 
question that arises as to an order absolute for 
sale is not a question relating to the execution of 
the decree. Kedar Nath Raul v. Kali Chum Ram, 

2. L, R. 25 Calc. 703 ; Tiluck Singh v. Parsoiem 
Proshad , I , L. R. 22 Calc. 924 ; Alcikimnissa Bihee 
v. Roop Ball Pas, I. L. R. 25 Calc. 183";.. and 
Ajudhia Per shad v. Bnldeo Singh , I. L. R. 21 Calc. 
818, relied on. Hate si Ali Khuhdakar v. Abditl 
■ Gafeub Khan (1904) . .8C. W. 3ST. 102 

s. 90. , , 

See ante, ss, 88, 89, 90. 

See Civil Procedure Code, 1882, s. 291 
. I, Xi. R. 28 AH. 28 

See Costs — Special Cases — Mortgage. 

1. 1* E. 23 All. 439 
I. L. R, 35 Gale. 431 

See Decree, ex parte 

I. L. R. 35 Calc. 767 

See Execution of Decree — Applica- 
tion for Execution, and Powers of 
Court . . I. X,. R. 25 AIL 541 

-See Interest — Omission to Stipulate 
for or Stipulated Time has expired 
, I* 'Ii. R. 24 Calc, 786 
| • , See Limitation . I. X*. R, 34 Calc, 872 

■ See Limitation Act, 1877, Sch. II, Art. 

’ |S } ' \' m * - I. L. R. 21 AIL 453 

AiqtL; See Limitation Act, 1877, Boh. II, Art. 

’ • v ; ’ 1 f; ; i 179 — Order for Payment at specified 

t . * X. L, R. 18 All. 371 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd » 

- — ' — s.' 00— conid. 

1. — — . .. ' Decree for sale 

on a mortgage— Mortgaged property— Sale m exe~\, 
cution of a decree held by a different mortgagee. 
In order to make the remedy provided by s. 90 
of the Transfer of Property Act available, it is 
necessary that the mortgaged property should have 
been sold in execution of the decree held by the 
person applying for a further decree under s. 90. 
That section does not apply where the mortgaged 
property has been sold under a decree held by some 
other person. Mohammad Akbar v. Munshiram , 
All Weekly Notes , (1899) 208 , followed. Badri 
Das v. Inayet Khan . XL. R, 22 All. 404 

2. and ss. 88 and 89 — Decree for 

sale of mortgaged property — Decree not satisfied by 
sale — - Recovery of balance due on mortgage. The 
decree contemplated by s. 90 of the Transfer of 
Property Act (IV of 1882) can be made in the suit 
in which the decree for sale was passed ; and it is 
not necessary to institute a fresh suit to obtain 
such decree. Raj Singh v. P arman and 

I. L. R. HAIL 486 

3. Mortgage-decree — 

Order under s. 90 not necessary when decree is a 
personal one. S. 90 of the Transfer of Property 
Act contemplates the making of a supplemental 
decree in the special case provided for by that 
section, namely, the net proceeds of any sale o! 
the mortgaged property proving insufficient to pay 
the amount due for the time being on the mort- 
gage and does not apply to a ease where the ori- 
ginal decree is a personal one against the mort- 
gagor, under which the mortgagee can, in execu- 
tion, proceed against any property of the mort- 
gagor other than that comprised in the mortgage. 
No supplemental decree under s. 90 is necessary 
in such a case. Held, upon a construction of the 
decree in this case, that it w r as a mortgage-decree 
as well as a personal decree against the defendant. 
Dina Nath Mitter v. Be joy Krishna Das (1903) 

7 C. W. 744. 

4. ■ Mortgage — Decree 

for sale — Half of mortgaged property exempted from 
sale on suit by a third party — Remainder insufficient 
to satisfy the mortgage-debt A mortgagee held a 
decree for sale and an order absolute for sale of 
the property comprised in his mortgage. Before, 
however, the sale could be carried out, a third 
person succeeded in establishing his title to one 
half of the property mortgaged. The decree-holder 
brought to sale the remaining half of the property 
covered by his decree, but the amount realised 
proved insufficient to satisfy the mortgage-debt. 
Held, that, under such circumstances, there was 
no bar to the decree-holder obtaining a decree 
over against the unhypothecated property of the 
mortgagor under s. 90 of the Transfer of Property 
Act, 1882. Muhammad Akbar v. Munshi Bam , 
All Weekly Notes (1899) 208, and Badri Dm v. 
Inayat Khan, /. L. B. 22 All 404, distinguished. 
Kedar Hath v* Chandu Mai, (1904) 

X L. R, 26 AIL m 
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5, _ Mortgage — Suit 

for sale — Premature suit decreed in 'part on con- 
fession of judgment by some of the defendants — 
Subsequent suit for balance of the mortgage-debt — 
In a usufructuary mortgage of a shop, a separate 
dwelling-house was hypothecated as collateral 
security. The dwelling-house was subsequently 
sold to third parties. Before the expiry of the 
term of the mortgage the mortgagee brought a suit 
to recover the mortgage-debt -with interest, and the 
cost of certain repairs to the shop by sale of both 
the shop and the dwelling-house. This suit was 
decreed as against the representatives of the mort- 
gagor, who confessed judgment, but dismissed as 
against the purchasers of the house as premature. 
After the expiry of the term of the mortgage, the 
plaintiff brought a second suit asking for sale of 
the dwelling-house, j Held, that this second suit 
was not barred. The defendants’ purchasers,- 
having formerly pleaded that the plaintiff’s suit 
was premature, could not now plead that his pre- 
sent claim ought to have been included in it ; and 
neither s. 90 of the Transfer of Property Act, 
1882, nor s. 244 of the Code of Civil Procedure 
applied. Ganga Ram v. Kanhaiya Lal (1905) 

I. L. B. 27 All. 254 

6. Limitation — De- 

cree — Execution of — Mortgage Decree — Limitation 
Act {XV of 1877), Sch. II , Art. 179 , cl i— Person- 
al decree — Applying in accordance with law — 
Application which Court is not competent - to grant 
An application for a decree under s. 90 of the Trans 
fer of Property Act cannot be regarded as an appli 
cation for the execution of the decree for sale or as 
an application to the Court to take some step 
in aid of execution of that decree within the 
meaning of Art. 179, cl. 4, of the second Schedule 
of the Limitation Act, An application, which the 
Court was not competent to grant, is not one in 
accordance with law within the meaning of Art. 179, 
cl. 4, Sch. II, of the Limitation Act. Per Mooker- 
jee, J.-— An application for execution of a decree 
made under s. 90 of the Transfer of Property Act 
cannot save from limitation an application for 
execution of the decree for sale. Lalla Tirhini 
Sahai v. Lalla Hurruk Narain, I . L. B. 21 Calc. 
26, Dina Nath Mitter v. Be joy Krishna Das , 7 
C. IF. N. 744 , referred to. Durga Dai v. Bhagwai 
Prasad, 1. L. B. 18 All 356, and Bam Sarup v. 
Ghaurani, L L. B. 21 All 458 , dissented from. 
Mungwar Hussain v. Jani Bejai Shankar, I. L. B. 
27 All 619, followed. Pubna Chandra Man- 
dad v. PvAdhA Nath Bass (1.906) 

I. Xi. B. 33 Calc. 867 

7* 4 4 Proceeds of any 

such sale In a suit for sale on a mortgage the 
property sold was described in the decree and 
order under ss. 88 and 89 of the Transfer of Pro- 
perty Act as hag zemindari , whereas the property 
actually mortgaged comprised only malikana - 
rights. The plaintiff claimed a personal decree 
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OF 1882) — contd. 

s. 90 — contd. 

under the terms of the mortgage. Held, that the 
words 4 c such sale ” in s. 90 of the Transfer of Pro- 
perty Act mean a sale of the property directed- 
to he sold by the decree under s. 88 and the order 
under s. 89, and that the decree-holder was entitled 
to a decree under s. 90. Sheo Prasad v. Behan 
Ball, I. L. B. 25 All 79, followed. Shiam Sun- 
dae Lad v. Ganesh Prasad (1906) 

I. Ii. B. 28 All. 674: 

8. *— Mortgage — Mort- 

gaged propeny totally incapable of being sold — 
Decree under s. 90 not obtainable. Where property 
mortgaged was property which the mortgagee 
could by no possibility bring to sale in execution 
of a decree under his mortgage, it was held that no- 
decree under s. 90 of the Transfer of Property Act, 
1882, could be granted. Kedarnath v. Chandu- 
mcil, I. L. B., 26 All, 25, distinguished. Pirbhu 
Narain Singh v. Baldeo Misra"(1906) 

I. B. B. 29 AIL 260 

9. — Decree for sale on 

a mortgage — Property ordered to he sold in part ‘ 
not susceptible of sale — Abandonment of claim to 
sell such part.' Held, that on the true construction 
of the provisions of the Transfer of Property Act,,. 
1882, a mortgagee is entitled to any stage to aban- 
don his claim against any portion of the mortgaged 
property and then obtain a decree under s. 90 for 
any balance due after crediting the amount realized 
by the sale of the property actually sold. Muham- 
mad Alcbar v. Munshi Bam, All. IF eekly Notes (1899)' 
208, distinguished. Sheo Prosad v. Behari Lal, I . L. 
B. 25 All 79 ; Kedar Nath v. Chandu Mai, 1. L. 
B. 26 All. 25, and Ghafur Hasan Khan v. Muham- 
mad Kifayatullah Khan, I. L. B. 28 All. 19, referred' 
to. Pirbhu Narain Singh v. Amir Singh (1907) 

I. L. B. 29 All. 369 

10. — Civil Procedure 

Code (Act XI V of 1882), s. 235 ( g ). — Decree on mort- 
gage. — Direction for sale and recovery of deficit per- 
sonally — Beservation of liberty to apply for personal 
decree- — Personal decree contingent on the ascertain- 
ment of balance — Attachment — Suit for declaration 
of ownership and removal of attachment. A decree- 
on a mortgage directed that on default of pay- 
ment of the mortgage-money Within six months, 
the property should he sold, and, if the sale- 
proceeds were insufficient to pay the amount 
due on the mortgage, the balance was to be re- 
covered from the defendant-mortgagor personally. 
Held, that the decree was passed in disregard of the- 
provisions of s. 90 of the Transfer of Property Act 
(IV of 1882) in so far as it directed personal pay- 
ment by the mortgagor- The words of the section 
show that this direction should have been in a sup- 
plemental decree to be passed when the net pro- 
ceeds of the sale should be found to be insufficient. 
The original decree should merely have reserved 
to the plaintiff liberty to apply for a decree under 
s. 90. A minor son of the mortgagor having brought- 
a suit for. a declaration of his ownership of an un-* 


( 12609 ) 


DIGEST OE CASES, 


( 126 10 ) 


•TRANSFER OF PROPERTY ACT (IV 

OP 1 88%)— contd. 

■ ' — s. 90 — contd . 

-divided half of a house and removal of an attach- 
ment which was levied under the personal clause 
•of the aforesaid decree, before the birth of the 
minor : — Held , that the plaintiff was entitled 
to a direction that the house to the extent 
of the plaintiff’s interest therein be released 
from attachment. Reid, further, that the personal 
.decree was contingent on the ascertainment of the 
balance and only became operative and capable 
■of execution when the balance was ascertained. 
Until then the amount of the debt, for which alone 
the personal decree was passed, could not be stated 
as required by s. 235 (g) of the Civil Procedure 
1 ,’Code (Act XIV of I8S2). The balance of the debt 
being unascertained, the minor was entitled to 
•establish any circumstance which affected the 
validity of ‘the attachment against his interest 
in the property. Damodar v. Vyahku (1906) 

1 L I. IT R. 31 Bom. 244 

11. . — Mortgage — Sub - 

mortgage — Purchaser from mortgagor— -Mortgage- 
money 'part of sale consideration — Personal liabil- 
ity of purchaser— Sale of mortgage rights. A mort- 
gaged certain property to B and sub-mortgaged 
certain other property by the same deed. He 
subsequently sold the whole of this property to G 
.and left with him the bulk of the sale considera- 
tion for redemption of the mortgage and sub- 
mortgage. B obtained a decree for sale of the 
•mortgaged property, but not of the sub-mortgaged 
property. The proceeds of the sale of the mort- 
gaged property proving insufficient, the decree- 
holder applied "for a decree under s. 90 of the Trans- 
fer of Property Act against G and the personal re- 
presentative of A . Held, that by retaining in his 
hands parts of the purchase-money and expressly 
•or impliedly agreeing to pay the amount to B, G 
did not become personally liable, and a decree under 
s. 90, Transfer of Property Act, could not be made 
.against him. Jatota Das v. Ram Axjtar Pajsbe 
(1909) . X. E. R. 31 All. 352 

■ 12; — — — * Mortgage — Con- 
struction — Unconditional promise to pay , if implies 
personal liability. If a person promises to pay a 
certain sum of money with interest and hypo- 
thecates certain property as security without any 
express covenant that he would 'be personally 
liable or without stating any mode of payment, 
he is personally liable, and a decree under s, 90 of 
the Transfer of Property Act should be passed in 
such a case against the mortgagor if the sale -pro- 
ceeds of the mortgaged property do not satisfy the 
entire debt and the right to have such a decree 
Is not time-barred. Parbati Oharcm Roy v, Qolrin- 
da Chandra Kundu, 4 C. L. J. 246 , approved. 
Marotam Bass v. Sheo Pargash Singh , I. L. R. 
10 Gate* 740 , and Rumeedhar v. Sujaat Ali , I. 

L. M 16 Calc 540, referred to. Ram Kishore 
Uis V. Surajdeo Bershad (1908) 

^ : ' -‘r; XI T -n.T -I «•><-> ' 
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OF 1882) — contd. 

s. 90 and s. 89 — Execution of decree 

— Mortgage — Decree for sale of part only of the 
mortgaged property — Property sold insufficient to 
satisfy the mortgage-debt. — Application for decree 
over , under s. 90. A mortgagee holding a simple 
mortgage, by which certain immoveable property 
was hypothecated sued for, and obtained, a decree 
for the sale of part only of the mortgaged property. 

! Such portion having been sold, and the net pro- 
ceeds of the sale having proved insufficient to 
satisfy the mortgage-debt, the decree-holder 
applied for a decree o ver, under s. 90 of the Transfer 
of Property Act, against the un hypothecated pro- 
perty of the mortgagor. Held, that the original 
decree having been in fact passed, whether rightly 
or wrongly, for sale of a part only of the mortgaged 
property, and the sale of that part having realized 
an amount not sufficient to satisfy the mortgage- 
debt, there was, under the circumstances, no ob- 
jection to the mortgagee obtaining a decree over, 
under s. 90. Semble : That there is nothing to prevent 
a mortgagee relinquishing his claim against a 
portion of the mortgaged property, and, if the sale 
of the remaining portion proves insufficient to satisfy 
the mortgage-debt, obtaining a decree under s. 90 
of the Transfer of Property Act against the 
unhypothecated property of the mortgagor. Sheo 
Prasad v. Behari Lal (1902) 

I.L.R. 25 All. 79 

ss. 90, 92 and 93 — Prior and sub 

sequent incumbrancers — Redemption of mortgage— 
Execution of decree. A puisne mortgagee of 
certain property sued the prior mortgagees for 
redemption. A decree was passed for redemption 
or sale. The plaintiff did not pay the amount 
decreed, and the property was so ld, but it failed 
to realize the amount of the debt and costs due to 
the prior mortgagees. Held , that the decree, so 
far as it affected the puisne mortgagee not being a 
personal decree, the prior mortgagees could not 
recover the balance of the amount decreed by 
arrest of the puisne mortgagee. S. 90 of the Transfer 
of Property Act, 1882, could not be so construed 
as to make it applicable to the present case. Ram 
Lal v. Sil Ghand, I. L. R. 23 All. 439 , referred to. 
Mata Amber v. Sri Dhar (1901) 

I, L* R, 28 All. 507" 

ss. 90, 100 — Suit to enforce vendor's 

lien by sale— Determination in that suit of vendee's 
personal liability. — Application for decree under s. 90 
— Res judicata. In a suit for enforcement of a 
vendor’s lien by sale of the property the Court 
decided that c 4 the defendants cannot, either per- 
sonally or in their other properties, be held liable 
for any part of the amount claimed. The property 
sold to them can alone be liable.” Subsequently 
the plaintiffs applied ffor a decree under s. 90 of 
the Transfer of Property Act, 1882. Held 9 that it 
was within the competence of the Court to deter- 
mine the personal liability or otherwise of the de- 
fendants at the stage at which it decided it, and that 
the matter so determined was res judicata in respect 
of their subsequent application. Musaheb Zaman 
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Khan v. Inayat-ullah , I. L. R. 14 All. 513 ; Raj 
.Singh v. Parmanand, 1. L. R. 11 All., 486 ; Barg a 
Dai v. Bhagwat Prasad , I. L. R. 13 All. , 356 ; Miller 
v. Digambari Debya, All. Weekly Notes, (1890) 142, 
referred to, and it was none the less res judicata 
because the finding as to the personal liability 
of the defendants Was not embodied in the decree. 
J amait-un-nissa v. Lutf-un-nissa, I. L. R. 7 All. 
606, referred to. Uttam Ishlok Rai v. Ram 
IS ah Am Rai (1906) . .ID. R. 28 All, 865 


1. — Mortgage — Prior 

■and subsequent incumbrancers — Effect of acquisition 
•by mortgagees of equity of redemption in part of 
the mortgaged property. The owners of shares 
in five separate properties mortgaged first all the 
five shares to one set of mortgagees, and subse- 
quently four out of the five shares to a second 
set of mortgagees. The prior mortgagee without 
■making the puisne mortgagees parties to their suit, 
brought a suit for sale on their mortgage, obtained 
a decree, and in execution thereof caused lots 1, 2, 
and 4 out of the property comprised in their mort- 
gage to be sold. Of these lots they themselves 
purchased lots 1 and 2, and lot 4 was purchased by 
•one Shib Lai. The puisne mortgagees next brought, 
a suit for sale on their mortgage without joining 
the prior mortgagees as parties, and obtained a 
decree for sale, which decree was purchased from 
them by Shib Lai. The proceeds of the sale by the 
first mortgagees of lots 1, 2, and 4 being insuffi- 
cient to satisfy their decree, lots 3 and 5 were 
caused to be put up for sale. Shib Lai thereupon 
instituted a suit for a declaration that this property 
could not be sold without giving him an oppor- 
tunity to redeem, and a decree was passed in his 
favour. The prior mortgagees then brought a 
suit against Shib Lai, the mortgagors and the sub- 
sequent mortgagees to recover payment of the 
amount remaining due to the plaintiffs on foot of 
their prior mortgage by sale of lots 3 and 5. Held, 
(i) that by reason of the purchase of lots 1 and 2 by 
the prior mortgagees in execution of their decree 
the integrity of the mortgage was broken up ; (ii) 
that the prior mortgagees Were entitled to recover 
by the sale of lots 3 and 5 a rateable portion of the 
mortgage-debt proportionate to the value of the 
said lots at the time when the prior mortgage was 
■executed ; (iii) that Shib Lai as representing the 
puisne mortgagee Was not entitled in the present 
suit, in which he was defendant, to claim to redeem 
ifche Whole of the property mortgaged, notwith- 
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OP 1882) — contd. 
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standing that the puisne mortgagees were not mad 
parties to the suit of the prior mortgagees, in exe- 
cution of the decree in which the latter brought to 
sale and purchased lots 1 and 2. Dina Nath v. 
Lachmi Narayan , I. L. R. 25 All. 446 ; BishesJmr 
Dial v. Ram Sarup , I. L. R. 22 All. 2S4 ; and 
Mahtab Singh v. Misree Ball, N.-W . P. H. C. Rep. 
(1876) 98, referred to. Shib Lal v. Bhawani 
Shankar (1904) . I. L. R. 26 All. 72 

2. — Mortgage- Redemp- 

tion — Who may redeem — Perpetual lessee. In a suit 
for redemption of a mortgage the plaintiff was a 
perpetual lessee of the mortgaged premises from the 
mortgagor, holding under a lease granted upon 
payment of a premium of R800, With a yearly 
rental of R40 odd. By the terms of the lease the 
lessee Was not liable to be ejected, even for non- 
payment of rent, while if the title of the lessors 
proved defective, the lessee was entitled to a refund 
of the premium. Held, that the lessee was under 
the above circumstances entitled to redeem. Paya 
Matathil Appu v. Kovamel Amina, I . L. R. 19 
Mad. 151 ; Radha Per shad Misser v. Monohur 
Das , I. L. R. 6 Calc. 317 ; Jugal Kissore Lal 
Singh Deo v. Kartic Chundra Ghattopadhya, 1. L. 
R. 21 Calc. 116 ; Kasumunnissa Bibee v. Nilratna 
Bose , I. L. R. 8 Calc. 79 ; Girish Chundra Dey v. 
Juramoni Dey, 5 C. W . N. 83 ; and Ram Subhag 
v. Nar Singh, I. L. R. 27 All. 472, referred to. 
Raghunandan Prasad v. Ambika Singh (1907) 

I. X. R. 29 All. 679 

3. Mortgage — Fixed- 

rate tenant — Suit by zamindar to redeem a mort- 
gage made by a fixed-rate tenant on the death of 
the tenant without heirs. Held , that the zamindar 
is not within the meaning of s. 91 of the Transfer 
of Property Act (IV of 1882), a person having an 
interest in the mortgaged property so as to entitle 
him to redeem a mortgage of this holding made by a 
tenant at fixed rates, who has died without heirs. 
Ranee Sonet Kower v. Mirza Himmiil Bahadoor 
L. R. 39 1. A. 92, referred to. RamDihal Rai v. 
Maharaja ok Vizianagram (1908) 

I. X. R. 80 AIL 488 

4. — Redemption of 

mortgage — Reversionary heirs of deceased husband of 
Hindu widow not entitled to redeem mortgage made 
by husband. Held , that the reversionary heirs of 
the deceased husband of a Hindu widow in pos- 
session as such of her husband’s property are not 
persons who, within the meaning of s. 91 of the 
Transfer of Property Act (IV of 1882), have such 
an interest in the mortgaged property as would 
entitle them during the lifetime of the widow to 
redeem a mortgage made by the husband. Ram 
Chandar v. Kallu (1908) X X. R. 30 All. 497 

— — s. 91 (b) — Redemption of mortgage — 

Right of sub-mortgage to redeem a prior mortgage. 
In 1884 G and others, the owners of the mortgaged 
property, executed a usufructuary mortgage in 


— s. 91. 

See Mortgage Redemption — Right 

of Redemption I. X. R. 25 AIL 446 
5 C. W. IV. 83 
11 C. W. RT. 495 

— el. (f). 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. X. R. 23 All. 467 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — could. 

w — . — s. 91 — concld. 

favour of B D and others to secure a principal 
sum of R349. In the mortgage it was provided 
that- the property might be redeemed in Chciit 
of any year. In April 1900 the same mortgagors 
executed a further mortgage of the same property 
in favour of one B L to secure a principal sum of 
RS99. This mortgage contained a provision that 
the mortgagee should get possession of the property 
after redeeming the earlier mortgage of 1884. In 
the following month B L sub-mortgaged the pro- 
perty in favour of B S and M B to secure a prin- 
cipal sum of R599. Of this sum R349-15 were left 
in the hands of the mortgagees to enable them to 
redeem the mortgage of 1884 and obtain pos- 
session of the mortgaged property ; and in the 
deed the sub-mortgagor in express terms transfer- 
red his interest in the land, the subject-matter of 
the mortgage, and agreed that the sub-mortgagees 
should remain in possession of the land from 1308 
to 1314 Fasli, paying rent therefor to the proprie- 
tors of the mahal. Held, that the sub-mortgagees 
from B L were entitled to redeem the prior mort- 
gage of 1884. Ganga Prasad v. Chunni Ball , 

I. L. B. 18 All. 113 , distinguished. Misri Lai v. 
Abdul Aziz Khan, All Weekly Notes, {1901) 258, 
overruled. Muthu Bijia Baghunatha Bamchandra 
Vacha Mahali TJmrai v. V enkatachattam Chetti, 
I . L. B. 20 Mad. 35, and Mata Din Kasodhan v. 
Kasim Husain, I. L. B, 13 All 432 , referred to. 
Ram Subhag v. Nab Singh (1905) 

I. X. R. 27 All. 472 

s. 92. 

See Civil Procedure Code (Act XIV of 
1882), s. 43 . 1. 1*. B. 80 AIL 225 

See Res Judicata— Estoppel by Judg- 
ment . . I. Jb. R. 24 AH. 44 

Adjudications. I, Xi. B. 25 Mad. 800 

— ss. 92, and 98. 

See Execution of Decree— Decree to 

BE EXECUTED AFTER APPEAL OB RE- 
VIEW . . I, X. B. 15 Mad. 170 

See Mortgage— Redemption— Right of 
Redemption — 

Redemption . otherwise than on 
Expiry of Term — Redemption 
s after Expiry of Time. 

I. X. B. 20 Bom. 121 

See Res Judicata— Cause of Action; 

X X. R. 11 All. 880 
I. X. B. 15 Mad. 866 
I. X. R. 17 Mad. 96 
I. X. B. 19 AIL 202 

X Mortgage — Bedemp- 

tion-^- Application for enlargement , of time — - 
Application to he made to the Court of first 
instance, not to the Appellate Court. Where a 
redemption under s. 92 of the Transfer 


. s. 92 — concld. 

graph of s. 93 must be made, not to that Court, but 
to the Court of first instance. Venkata Krishna 
Ayyar v. Thiagaraya Chetti, I. L. B. 23 Mad . 
521, followed. Oudh Behari Lai v. Nageshar Lai, 
A L. B. 13 All 278 , referred to. Sheonarain 

Chunni Lax (1900) I. X. B. 23 All. 88 

2. - — ■ Usufructuary 

mortgage — Bedemption — Form of decree in a suit 
for redemption. An order declaring that the 
plaintiff’s right to redeem shall be extinguished 
upon non-payment within the time limited by a 
decree for redemption of the amount found to be 
due is not a proper order when the mortgage 
sought to be redeemed is a usufructuary mortgage. 
Nevertheless where such an order has been made 
and the decretal money has not been paid within 
the time limited and the decree has been allowed 
to become final, the plaintiff cannot thereafter 
bring a second suit for redemption. Sitaram v. 
Madho Lai, I. L. B. 24 All 44, referred to 
Lachman Singh v . Madsudan (1907) 

I. X. B. 29 All. 481 

3. Application for 

enlargement of time — Application to he made to 
Court of first instance , not to an Appellate Court 
An application under s. 93 Transfer of Property 
Act, 1882, for extension of time for payment 
of mortgage-money in a decree passed under s. 
92 of that Act by an Appellate Court must be mad© 
to the Court of first instance. Sheo Narain v. 
Chunni Lai, I. L . B. 23 All, 88, followed ; Baku 
Prasad v, IUdali Bam, All. Weekly Notes {1906) 203 y 
dissented from. Ram Dhani Sahu v . Lalit 
Singh (1909) . I. X. B. 31 AIL 328- 

ss. 92 and 94. Mortgage — Bedemp- 
tion — Subsequent suit for profits received by mort- 
gagee barred. In a suit for redemption there 
ought to be a complete and final settlement of all 
accounts between the mortgagee right up to the 
time of actual redemption or sale, as the case 
may be. A mortgagor, therefore, who has ob- 
tained a decree for redemption and paid in what? 
was found by the decree to be due from him, cannot 
subsequently sue for profits realized by the mort- 
gagee in possession, which might and ought to 
have been taken into account at the time of passing 
the decree. Vinayak Shivrao Dighe v. Dattatraya 
Copal, 2. L. B. 26 Bom. 661, referred to. Kashi 
v . Bajrang Prasad (1907) . I. X. R. 30 AIL 86- 

s. 93. 

See Civil Procedure Code, 1882, s. 244. 

I. X. B. 38 Bom. 273 

See Decree . ; 

See Execution of Decree — Applica- 

■ tion for Execution and Powers ■ of 
Court .> , 

See Mortgage — Redemption — Mode of 
Redemption and Liability to 
Foreclosure X X. R. 16 Mad. 214 
X 1 % R* 33 Bom, 273 
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s* 95 — concld. 

his co-mortgagors without having obtained pos- 
session of the mortgaged property, it was held that 
the suit was maintainable and was governed as to 
limitation by Art. 132 of the second schedule to the 
Indian Limitation Act, 1877. Moidin v. Oothu - 
manganni , I. X. R. 11 Mad. 416, and Gulam Mania 
Khan v. Banno Khanam , 4 Oudh Cases 276, refer- 
red to. Bhagwan Das v. Hah Dei (1904) 

I. L. R. 26 AIL 227 

2. — Joint mortgage-bond in ordi- 

nary form — Payment of one mortgagor and re- 
demption of whole property mortgaged — Charge 
on property of co-mortgagors — Failure of plaintiff 
in suit for money paid on mortgage to prove that he 
executed bond as surety only — Right to contribution 
— Pleadings — Relief. The fact that a plaintiff has 
claimed too much on one cause of action, does not 
preclude him from recovering what he is actually 
entitled to on another cause of action, provided 
the pleadings *are wide enough to cover such a- 
claim. The cdhstruetion of s. 95 of the Transfer of 
Property Act (IV of 1882) should not limit its 
operation to mortgages under which possession 
passes, and therefore on redemption properly re- 
passes : the better way is to construe it distribu- 
tively, to make the condition of obtaining posses- 
sion apply only to the cases in which its fulfilment 
is from the nature of the mortgage possible, and in 
other cases to make the charge follow on redemp- 
tion. To raise funds for the defence of a relative 
the plaintiff and defendants jointly executed a 
bond in the ordinary form, each pledging immove- 
able property as security. The plaintiff eventually 
paid off the amount due on the bond and redeemed 
all the property mortgaged. In a suit, in which he 
claimed the whole sum paid by him on the ground 
that he had executed the bond only as a surety, the 
defendant denied that he was a surety and pleaded 
that he was only entitled to a rateable amount 
from each of them. Held, that the plaintiff’s 
failure to prove that he was merely a surety on 
the bond did not preclude him from recovering a 
proportionate share from each of the defendants ; 
and that under s. 95 of the Transfer of Property 
Act, he was entitled also to a charge for such 
amount on the defendant’s interests in the pro- 
perty respectively mortgaged by them. Ahmad 
Wali Khan v. Shams-ul Jahan Begam (1905) 
1. 1,. R. 28 AIL 482 
s.e. X». R. 33 I. A. 81 
10 C.W.B'. 626 

s. 96. 

See Mortgage — Power oe Sale. 

I. E. R. 25 Mad. 108 

ss. 96, 97. 

See Mortgage — Sale oe Mortgaged 
Property — Rights oe Mortgagees?. 

I. E. R, 30 Calc. 953 

Civil Procedure Code, s. 295- — Mort- 
gage — Suit for sale of entire property by holder 
of usufructuary and- simple mortgages over the 

18 F 


s. 93 — concld . 

See Res Jtjdicata — Estoppel by Judg- 
ment . . I. Jj. R. 24 All. 44 

1. 1 Mortgage — Re- 

demption — Decree for payment and redemption within 
six months — Application for execution of decree 
after six months had expired. S. 93 of the Transfer 
of Property Act (IV of 1882), under which a mort- 
gagor, who has obtained a decree for redemp- 
tion, may show cause for extending the time 
allow r ed by the decree for redemption, does not 
apply to decrees made before the Act was put in 
force. Chennaya v. Malkapa . 

I. E. R. 20 Bom. 279 

2. — _ Failure to pay 

money on date fixed — Court's power to enlarge time 
for payment. The failure to pay money on or be- 
fore the date mentioned in the redemption decree 
does not absolutely bar the mortgagor’s right to 
obtain possession of the mortgaged property : 
since the Court may, under s. 93 of the Transfer of 
Property (Act IV of 1882) upon good cause shown, 
enlarge the time for payment upon such terms as it 
thinks fit. The plaintiff within three years of the 
date of the decree produced in Court the decretal 
amount and prayed for possession of the mort- 
gaged property. Held, that such an application 
could be treated as one for enlargement of time 
under s. 93 of the Transfer of Property Act. 
Is war Ling v. Gopal Jivaji (1904) 

I. Ii. R. 28 Bom. 102 

3. Right ioJ redeem, 

after the time allowed — Court accepting money before 
the order absolute — Such acceptance, effect of. A 
person, who does not deposit the redemption 
money within the time allowed, can redeem after- 
wards, before a final order is made under s. 93 of 
the Transfer of Property Act. Bepin Behaey 
Shaha v. Mokunda Lal Ghosh (190S) 

I. L. B. 36 Calc. 122 

^ s . 95. 

See Limitation Act, 1877, Sch. IT, Art. 

148 . I. L. R. 8 AIL 295 


1. — — Suit for contribution — Plaintiff 

not in possession of mortgaged property — Inter- 
pretation of Statute — Limitation Act, 1877, Sch. 
II, Art. 182. Held, that s. 95 of the Trans - 
fer of Property Act, 1882, cannot he interpreted 
absolutely according to the letter of the section, 
for it would then have reference to cases of usufruc- 
tuary mortgage only, which could not have been the 
intention of the Legislature. To give effect to 
what was apparently the intention of the Legisla- 
ture, it is necessary to read the section in some 
such way as the following : “Where one of several 
mortgagors redeems the mortgaged property and 
obtains possession thereof, if the mortgagee be in 
possession, he has a charge, etc. * * Where, there- 
fore, a person, who had a mortgagor’s interest in a 
decree for sale on a mortgage, satisfied the decree 
and then brought a suit for contribution against 
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dhry v. Madhub Lall Shaw Chowdhry , I. L. R. 21 
dale. 34 , referred to. Mahabir Singh v. Saira 
Ribi .... I. L. R. 17 All. 520 

4. ~ and s. 2 —Suit to set asid e 

sale by mortgagee prior to coming into force of the 
Act — Construction of Statute. In a suit brought to 
set aside a sale effected by a mortgagee prior to the 
date when Act IV of 1882 (Transfer of Property 
Act) came into force : — Held, that the Transfer of 
Property Act (ss. 2 and 99) has no retrospective 
-effect, so as to invalidate an order for sale which 
■constituted a legal relation between the defendants 
passed before that Act came into force. Nara- 
nappa v. Samacharltt . I. L. R. 19 Mad. 382 

5. - and s. 87 — Sale of mortgaged pro- 

perty in execution of money-decree — Sale by mort- 
gagee of mortgaged property to satisfy a claim not 
arising under the mortgage. A mortgagee cannot 
sell the mortgaged property in execution of an 
ordinary money-decree in satisfaction of a claim 
not arising under the mortgage. S. 99 of the i 
Transfer of Property Act limits the right of a de- ! 
cree-holder in such a case, and provides that he 
shall not bring the mortgaged property to sale 
otherwise than by instituting a suit under s. 67 
■of that Act. Quaere : Whether the suit to be ins- 
stituted under s. 99 is a suit on the mortgage or is 
•one on the charge created by attachment. Jadub 
Lall Shaw Chowdhry v. Madhub Lall Shaw 
Chowdhry . . . I. It. R. 21 Calc. 34 

8. s. 99 and s. 87 — Usufructuary 

mortgage — Lease by mortgagee to mortgagor of mort- 
gaged premises — Suit for recovery of rent — Attempt 
to sell mortgaged property in execution of money- 
decree for rent. Held , that a usufructuary mort- 
gagee who had leased the mortgaged premises to 
his mortgagor could not, in execution of a simple 
money- decree for rent against the mortgagor, attach 
.and sell the mortgaged premises, but must bring a 
suit as provided by s. 67 of Act IV of 1882. Azim- 
ullah v. Najm-un-nissa . I. Ij. R. 16 All. 415 

1. — — Sale of mortgaged 

property — Zur-i-peshgi mortgage — Purchase by the 
mortgagee. S. 99 of the Transfer of Property Act 
(IV of 1882) applies to zur-i-peshgi mortgages, and 
a purchase of the mortgaged property by the 
mortgagee in execution of a decree for rent due 
by the mortgagor under a katkina lease of the 
property was held to be not merely irregular, but 
absolutely void. Sheodeni Tewari v. Rams aran 
Singh . . ...... I. L. R. 26 Calc. 164 

Moti Ram Tewari v. Ram Lakhan Singh 

3 C. w. N. 290 

8. — s. 99 and s. 87 — Application for 

the attachment and sale of mortgaged property in 
execution of a decree obtained not in accordance with 
the Transfer of Property Act, though suit instituted 
after the passing of the Act ... A mortgagee obtained 
a decree on the 15th Pebruary 1883 upon a mort- 
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— — - s. 99 — contd. 

gage-bond dated the 18th January 1879. The 
decree simply provided that the plaintiff do obtain 
the amount of his claim, and that the mortgaged 
property should remain liable for the satisfaction 
of the debt. The judgment-creditor, in execution 
of that decree, sold one of the mortgaged properties, 
and afterwards assigned over the decree, and the 
assignee, on the 18th August 1894, applied for 
the execution of the decree by attachment and sale 
of another of the mortgaged properties. Held , 
on the objection of the judgment-debtors, that s. 
99 of the Transfer of Property Act was applicable 
to the case, and that the mortgaged property could 
not be sold, unless a suit under s. 67 of the Act be 
brought, and the procedure prescribed by the 
Transfer of Property Act followed. The property, 
however, could be attached, as there is nothing in 
s. 99 prohibiting such attachment. Chundra 
Nath Ley v. Rurroda Shoondury Ghose 

1. 1 1 . R. 22 Calc. 813 

9. — Mortgage-decree - — 

Transfer of Property Act [IV of 1882), decree 
regarded as mortgage-decree under — Sale of mort- 
gaged property in execution of decree. In a 
suit for recovery of mortgage-money by sale, 
brought after the Transfer of Property Act (IV 
of 1882) had come into force, the decree of the 
Court was : 4 4 That a decree be passed in favour 
of the plaintiffs in respect of R387-10-13, together 
With costs and interests at the rate of 6 per cent, 
per annum up to the date of realization, and that 
the mortgaged properties be made liable ( pae 
band kea jae) for realization of the decretal money. 5 5 
Held , that the decree was to be regarded as a mort- 
gage-decree governed by the Transfer of Property 
Act, though not made in the form prescribed by 
that Act ; and it followed that it was not open 
to the decree-holder to proceed against properties 
other than the mortgaged properties before ex- 
hausting the latter, and without obtaining an order 
under s. 90 of the said Act. Jogemaya Dassi v. 
Thackomoni Dassi , I. L. R. 24 Calc. 473, and 
Fazil Howladar v. Krishna Bandhoo Roy , I. L. R. 

\ 25 Calc. 580, referred to. Chundra Nath Dey v. 
Burroda Shoondury Chose , 1. L. R. 22 Calc . 813, 
distinguished. Lal Behary Singh v. Habibur 
Rahman . - . I. Xi. R. 28 Calc. 166 

10. and 9. 87— Landlord becom- 

ing mortgagee to tenant — Power to sell tenure in exe- 
cution of rent-decree. When a landlord has taken 
a mortgage of the holding of a tenant he is 
debarred by s. 99 of the Transfer of Property Act 
from bringing the tenure to sale in execution of his 
rent-decree otherwise than by instituting a suit 
under s. 67 of that Act. Ramani Dasi v. Surendra 
Nath Butt . « . . 1 O. W. N, 80 

11, — i Mortgage— Sale of 

mortgaged property — Money -decree— Transfer of 

Property Act (IV of 1882), ss . 67, 99— Execution : 
—Purchase by the mortgagee, effect of— Mortgagee, 

18 f 2 
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377, not followed. Ikhotha v. Chakkjamma 
( 1904) . . . . I. L. B. 27 Mad. 428 

14. . \ ■ - ; . Civil Procedure 

Code , s. 233 — Mortgagee holding also a simple money 
decree against mortgagor — Transfer of decree — Rights 
of transferee. H, the holder of a usufructuary mort- 
gage over the property of B , obtained against B 
a simple money decree, which had nothing what- 
ever to do with the mortgage or the debt secured 
thereby. H transferred this simple money decree* 
to M. Held , that there was nothing to prevent. 
M from bringing to sale in execution of this 
decree the property mortgaged by B to TL Chundra 
Nath Dey v, Burroda Shoondury Qhose, I. L . R. 
22 Calc. 813 , distinguished. Bans Bal v. Manni 
Lal (1905) . . I, Ii. B. 27 All. 450* 

15, _ — _ — Mortgage — Sale 

of equity of redemption by mortgagor— Purchase of 
equity of redemption by mortgagee in execution of 
a decree against mortgagor's vendees — Effect of 
such purchase— Suit by mortgagor's vendees for re- 
demption — Parties. The equity of redemption 
in certain mortgaged property was sold by the 
mortgagor to third parties. In execution of a 
decree for costs and mesne profits the mortgagee 
brought the equity of redemption in the hands of 
the purchasers to sale and purchased it himself. 
Years after this the purchasers of the equity sued! 
to redeem the mortgaged property, treating the 
sale to the mortgagee as a nullity. They did not 
implead in this suit the representatives of the 
original mortgagee. Held , that the suit must fail! 
for want of proper parties. But in any case the- 
purchase by the mortgagee of the equity of re- 
demption was voidable only and not void, and could’ 
not after the lapse of some twenty years be im- 
peached. Tara Ghand v. Imdad Husain , 1. L, R. 
18 AU. 325 , and Mayan Pathuti v. Pahumn , J. L 
R. 22 Mad. 347, approved. Khairaj Mai v. Daim , 
L. R. 32 I. A. 23 ; Bhuggobutty Dossee v. Shama- 
churn Bose, /. L. R. 1 Calc., 337 ; Martand v. 
Dhondo, I. L. R. 22 Bom. $24, and Sheodeni Tewari 
v. Ram Saran Singh, L L. R. 26 Calc. 164, referred 
to. Abdul Eashid Khan v. Dilstjkh Eat (1905) 

I. X», B. 27 All 517' 

16, - Mortgage-Smb 
for sale on a mortgage — Compromise resulting in a 
money decree — Mortgagee not competent to sell mort- 
gaged property in execution of such decree . A mort- 
gagee brought a suit for sale on his mortgage. 
The suit was compromised, and the mortgagee took, 
a money decree, in which, however, the property 
originally hypothecated to him was set out as- 
being charged. Held, that the mortgagee decree- 
holder could not bring the mortgaged property 
to sale in execution of his decree, but, if he* 
wished to do so, ho would have to institute a suit 
under s. 67 of the Transfer of Property Act on the 
decree. Aubhoyessury Dahee v. Court Sunlcur 
Panday, I . L . R. 22 Calc . 859, followed. Hem 
Ban w Bkhabi Gib (1905) - > 


TBAHBFEB OF PBOFEBTY ACT (IT 
. ■ OF 1882) — contd, 

— — s. 09 — contd. 

liabilities of — Account . A mortgagee, in execution 
of a decree obtained against the mortgagor on 
account of another debt, sold the mortgaged 
properties, purchased the equity of redemption 
himself, and obtained possession through the 
Court. And, in a subsequent suit upon the mort- 
gage for sale of the mortgaged properties, the 
defence, inter alia, was that the proceedings were 
contrary to the provisions of s. 99 of the Transfer 
of Property Act that the purchase by the plaintiff 
was null and void ; and that the mortgagee 
was bound to account for the period he was in 
possession of the mortgaged property. Held, that, 
having regard to the provisions of s. 99 of the 
Transfer of Property Act, the purchase by the 
mortgagee was null and void, and possession ob- 
tained by him was not in accordance with law, 
and he was therefore liable to render account of 
moneys realized from the mortgaged properties 
during the term of his possession. Durgayya v. 
Anantha, I . I. R. 24 Mad., 74, followed. Sri 
Raja Papamma Rao v. Sri Vira Pratapa Rama- 
chandra Razu , I. L . R. 19 Mad. 249, referred to. 
Stub Dass Dass v. Kali Ktjmab Boy ( 1903) 

I. Is. B. 30 Gale. 463 
s.c. 7 C. W. H. 532 

. .12, , Civil Procedure 

Code, s. 43 — Sale of mortgaged properly in execu- 
tion of money decree held by mortgagee— Sale set aside 
—Subsequent suit for sale on the mortgage. Where a 
mortgagee had brought the mortgaged property 
to sale in execution of a simple money decree held 
by him against the mortgagor, and such sale w'as 
set aside with regard to the provisions of s. 99 of 
the Transfer of Property Act, 1882, it was hgld 
that the mortgagee was not debarred from sub- 
sequently bringing a suit for sale on his mortgage, 
notwithstanding s. 43 of the Code of Civil Procedure* 
Azim-ullah v. Nuzm-un-nissa, 1. L. JR. 1 6 AIL 415, 
and Govind Hari Dew. Par ashram Mahadev Joshi, 
I, L. R. 25 Bom. 161 , referred to. Bhola Hath 
v. Muhammad Sadiq (1904) I. IT B. 26 All. 223 

18* Mortgage of land 

— Subsequent sale of equity of redemption in exe- 
cution of decree in favour of third party — Purchase 
of equity of redemption by mortgagee — Subsequent 
suit by mortgagor to redeem — Maintainability. 
In 1882. plaintiff’s father mortgaged certain im- 
moveable property belonging to the tarwad now 
represented by plaintiff ; and, subsequently the 
mortgagee purchased the equity of redemption of 
the lands at a sale, which was held in execution 
of a decree in favour of a third party. Both the 
mortgage and the sale were binding on the tarwad. 
Plaintiff now sued to redeem the lands contending 
that she was entitled to do so, inasmuch as the 
sale of the equity of redemption had not been 
effected in a suit for sale by the mortgagee on his 
mortgage. Held, that jilaintiff was not entitled 
to redeem, Erusappa MvdaUar v. Commercial 
and Land Mortgage Panic, Limited, I . L. R. 23 Mad . 
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'TRANSFER OB FROFERTY ACT (IV 

OF 1S82) — contd. 

■ s. 98 — contd. 

17. ~ — — _ Not merely de- 

claratory of old Law — Purchase by mortgagee of 
equity of redemption in execution of decree not based 
on mortgage — Effect of on the rights of sons of mort- 
gagor. S. 99 of the Transfer of Property Act is not 
merely declaratory of what was accepted and en- 
forced as law before the passing of the Act and effect 
-ought not to be given to the new restrictions im- 
posed by that section so as to give them retro- 
spective operatinn. Muihuraman Chetty v, Ettap- 
pasami , I. L . B. 22 Mad. 372, distinguished. 
When the mortgagee, at a Court sale perfected 
before the passing of the Act, and brought about in 
respect of a claim independent of the mortgage, 
purchases the right of redemption in the mort- 
gaged property, such purchase passes to him the 
whole interest as effectually against the sons of the 
judgment-debtor as against the judgment-debtor 
himself and the sons cannot sue to redeem the pro- 
perty so sold or their share therein. Nannuvien 
v. Muthusami Dikshadar (1905) 

! I». E„ 29 Mad. 421 

18. . — Bights of pur- 

chaser — Landlord having a mortgage of the holding. 
The sale of a holding in execution of a decree for 
rent obtained by a landlord, who also held a mort- 
gage of the holding, is void, and the purchaser at 
the sale acquires no title against another mort- 
gagee of the holding, who has purchased it under a 
decree on his mortgage. Sheodeni Tewari v. Bam 
.Saran Singh , 1. L . B. 26 Calc. 164 , followed. 
Basiruddin v. Kailas Kamini Debi (1905) 

I. Xi, R. 38 Calc. 118 

19. ... Money decree ob- 

tained by mortgagee against mortgagor — Transfer 
of the decree — Assignee bound by the provisions of 
s. 99, The transferee of a money decree obtained 
by a mortgagee against his mortgagor is bound by 
the restriction imposed upon the mortgagee by 
•s. 99 of the Transfer of Property Act (IV of 1882). He 
can attach the mortgaged property, but he is not 
^entitled to bring it to sale otherwise than by in- 
stituting a suit under s. 67 of the Act. Chhagan 
■v. Lakshman (1907) . I. 3j. R. 31 Bom. 482 

20. — Civil Procedure 

Code (Act XIV of 1882), s. 316 — Mortgage — Simple 
money decree accepted by mortgagee — Sale of mort- 
gaged property in execution of such decree. Even 
■though the mortgagee disclaims all interest in 
his mortgage and asks for and obtains a simple 
anoney decree, he is precluded by s. 99 of the Trans- 
fer of Property Act (IV of 1882) from bringing the 
mortgaged property to sale in execution of the 
.simple money decree. Madho Prasad Singh v. 
Baijnath, All . Weekly Notes (1905) 152, followed. 
But if such a sale does in fact take place and is 
^confirmed and a certificate is granted to the auction - 
purchaser, the sale cannot afterwards be impeached 
upon the ground that it was in violation of s. 99 
of the Transfer of Property Act. Madan Makund 
Lai v. Jamna Kaulapuri, All. Weekly Notes (1907) 


TRANSFER OF FROFERTY ACT (IV 
OF 1882) — contd . 

s. 99 — conoid. 

48 ; Baj Kishore De Sarkar v. Dina Nath Chan- 
dra, 12 C. W. N. lx ; Thaleri Pathumma v. Than - 
data Mammad, 10 Mad. L. J. 110 ; Durga Charan 
Mandal v. Kali Prasanna Sarkar, 1. L. B. 26 
Calc. 727 ; and Umed v. Jas Bam, I. L. B. 29 
All. 6.12, referred to. Sonu Singh v. Bihari Singh , 
1. L. B. 33 Calc. 283, dissented from. Kiskan 
Lal v Umrao Singh (1908) I. X*. R. 30 All.. 148 

ss. 99, 67 — Holder of usufructuary 

mortgage attaching mortgaged property for a decree 
on an independent claim may sue under s. 67 on the 
mortgage. Where a usufructuary mortgagee, who 
had no right to sue for his mortgage amount, ob- 
tained a decree against the mortgagor on a claim 
independent of the mortgage and in execution of 
such decree attached the interest of the mortgagor- 
in the mortgaged properties : — Held , that he was 
entitled under the provisions of s. 99 of the Transfer 
of Property Act to bring a suit on his mortgage 
under s. 67 of the Act. The decree in such a suit 
should be one for the sale of property free from 
the mortgage claim and for the application of the 
sale-proceeds in satisfaction of the mortgages on 
the property, the balance, if any, to be applied 
towards the claim under attachment. Govinda 
Bhatta v. Narain Biiatta (1906) 

I. X,. R. 29 Mad. 424 

s. 100. 

See Co-sharers — General Rights in 
Joint Property. 

I. Xi. R. 14 All. 273 

See Limitation Act, 1877, Sch. IX, Art . 
148 . . I. Ii. R, 8 All* 295 

See Mortgage — Construction. 

I. X*. R. 13 All. 28 

See Mortgage — Poem of Mortgage. 

1. 1». R. 9 All. 158 

1. — — Charge on im- 

moveable property — Mortgage — Construction of docu- 
ment-— Limitation. Under s. 100 of the Transfer 
of Property Act, for a document to create a charge 
on immoveable property, it must be a document 
that creates such charge immediately on its exe- 
cution, and not operates only as a charge at some 
future time, such as in the event of non-payment 
of the money secured by it, the latter being the 
possibility of a charge ultimately arising on the 
land, and not “ a charge ” within the meaning of 
that section. A lent B R99, and B executed a 
document on the; 24th July 1881, whereby he agreed 
to repay the amount with interest in the. month of 
Baisakh 1289 F.S. (April 1882), and further agreed 
that, if he did not pay the money as stipulated, he 
should sell his right to certain land and that *4 
should take possession thereof, and that after A 
took possession of the land no interest should be 
paid by him, B, and that A should pay the rent of 
the landlord out of the profits of the land without 
any objection. A instituted a suit on the 3rd 
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TEAM'S FEB OF PROPERTY ACT (IV 
OP 1882) — contd. 


s. 100 — contd. 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd , 


s. 100 — conoid. 


August 1885 to recover the R99. Held, that the 
document did not amount to a mortgage, nor did 
it create a charge under s. 100 of the Transfer of 
Property Act, and that the suit was barred by 
limitation, three years being the period applicable. 
Madho Misser v. Side Senate: Upadhya alias 
Bena Upadhya . . I. X». R, 14 Calc. 087 

2; and s, 58 — Hypothecation-bond , 

suit on . The period of limitation for suits upon 
hyx>othecation-bonds which contain no power of 
sale or effect no transfer of property, executed 
before the Transfer of Property Act came into 
operation, is twelve years under Sch. II, Art. 132, 
of the Limitation Act of 1877. Aliba v. Nanu, I. 
L. B. 9 Mad. 218, followed. Per Muttitsami 
Ayyar, J . — “ The transaction in suit appears to be 
of the kind described in s. 100 of the Transfer of 
Projjerty Act, which defines how a charge is 
created but it seems to me that the Transfer of 
Property Act does not invest all prior hypotheca- 
tions with the rights and liabilities arising from 
simple mortgages, whether or not those transac- 
tions satisfy the requirements of the definition it 
contains of simple mortgages.” Kangasami v. 
Muttuktjmabappa . . I. B. R. 10 Mad. 509 


a sale in execution thereof ; and obtained possession 
through the Court. Plaintiffs then applied, under 
s. 332 of the Code of Civil Procedure, for an order 
restoring them to possession, and, as that applica- 
tion was dismissed, filed the present suit. Held, 
that plaintiffs were entitled to recover posses- 
sion. As against the plaintiffs, the decree obtained 
by defendants Nos. 2 and 3 must be regarded as 
merely a personal decree against the father on his 
covenant to pay ; and the house was not available 
in execution of it, inasmuch as it was the separate 
property of the plaintiffs, under the decree in the 
partition suit, at the time when the decree was 
obtained. Queer e : Whether an instrument which 
was intended to be a mortgage, but is invalid by 
reason of its not fulfilling the requirements of law*, 
should be held, as between the parties to it, to 
operate so as to create a charge under s. 100 of the 
Transfer of Property Act. Tofaluddi Peadav. Mahar 
AH Skaha , I. L , B. 26 Calc . 78, considered. Mithi- 
bam Beat v. Somanatha Naickab (1901) 

I. R. R. 24 Mad. 397 


8. and s. 08 — “ Charge ” — Bengal 

Tenancy Act , s. 65. The Provisions of s. 68 of the 
Transfer of Property Act are not amongst those 
made applicable by s. 100 of that Act to a person 
having a charge within the meaning of the latter 
.section. Senible : The “ charge ” referred to in s. 65 
of the Bengal Tenancy Act (VIII of 1885) is not 
such a “ charge ” as that defined by s. 100 of the 
Transfer of Property Act. Lolit Mohun Boy v. 
Bindodai Dabee , I. L. R. 14 Calc. 14, explained. 
Fotice: Chundeb Dey Sircar v. Foley 

I* L. R. 15 Calc. 492 


4. ; — — Mortgage — Suit 

by sons against father for partition — Subsequent 
mortgage of suit property by father — Consent-decree 
in partition suit — Subsequent decree in a suit on the 
mortgage against the father alone — Liability of pro- 
perty in execution — Effect of instrument intended to 
be a mortgage but defective in form — Charge . Plaint- 
iffs, who were the sons of first defendant, had, on 
18th March 1893, instituted a suit against their 
father for partition. On 24th July 1893, their 
father executed a deed purporting to mortgage the 
house to defendants Nos. 2 and 3, That deed was, 
however, attested by only one witness. On 24th 
December 1894, a razinama was filed, and a decree 
based on it was passed in the partition suit between 
plaintiffs and their father, by which the father 
conveyed to plaintiffs the whole of his interest in 
the immoveable family property, retaining only 
Sufficient money to satisfy certain incumbrances 
which' existed on the property. These were in fact 
paid off, aod the plaintiff took possession. Defend- 
ants Nos. 2 and 3 obtained, against the father 
alone a decree for the amount of their mortgage, and 
for sale in default of payment ; and purchased it at 


5. — Mortgage decree : 

— Payment by one of several representatives of 
deceased mortgagor — Charge — Contribution . A mort- 
gagee having obtained a decree on his mortgage* 
the decretal amount was paid off by one of several 
representatives of the deceased mortgagor. Held,. 
that the latter did not thereby acquire a charge on 
the mortgaged property, within the meaning of 
s. 100 of the Transfer of Property Act. The pro- 
visions of s. 95 and s. 82 of the Transfer of Property 
Act do not apply to such a ease. Bhagwandas v. 
Harder, I. L. 11. 26 All. 227, disapproved. Danappa 
v. Yamnappa, I. L. B. 26 Bom. 379, distinguished. 
Upendra v. Girindra, I. L. B. 25 Calc. 565, refer- 
red to. Jahae Aba Begam v. Mxeza Shujatjddin 
Bttkht Bahadur (1905) . . 9 C. W . 3N. 805 

8. Documents executed' 

in the mofussil — Contracts of the people of India — 
Liberal construction — Begard to be had to all the cir- 
cumstances of a transaction — Intention to make land 
security for payment of debt — Charge. Documents 
executed in the mofussil come within the state- 
ment of the Privy Council in Hunoomanpersaud 
Panday v. Mussumat Babooes Munraj Koonweree 
6 Moo. I. A. 411, that “ deeds and contracts of the 
people of India ought to be liberally construed. 
The form of expression, the literal sense, is not to be 
regarded so much as the real meaning of the parties 
which the transaction discloses.” Where having 
regard to all the circumstances of a transaction 
there remains no doubt that the documents are 
sufficient and do show an intention to make the land, 
security for the payment of the debt mentioned' 
therein, the documents create a charge. Janardan 
v. An ant (19081 . I. Is* R. 32 Bom. 388 


— s. 101* 

See Bengal TENANot/A:CT.'' ,;: ^;i ;i; ; 

8 C* W. M, 45L 
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TBANBPEB OP PBOPEBTY ACT (IV 
OP 1882) — contd . 

s. 101 — concld. 

See Mortgage — Sale of Mortgaged Pro- 
perty — Rights op Mortgagees 

I. X,. B. 16 Mad. 94 
I. X. B. 20 Mad. 274 
I. X. B. 26 Bom. 88 
I. X. R. 31 Gale. 370 

Redemption — Right op Redemp- 
tion . . I* X. B. 23 All. 1 

See Sale for Arrears op Rent — Incum- 
brances . . 6C. W. H. 834 

Lien on mortgaged 'property — Mortgagee , 

joint purchase of mortgaged property by — Mortgagor , 
objection to sale by. Where the mortgagee pur- 
chases the mortgaged property along with 
other properties and jointly with other persons 
in undivided shares, his lien upon the property 
is not extinguished, but is existing, it being for 
his benefit within the meaning of s. 101 of the 
Transfer of Property Act. A mortgagor is preclu- 
ded from raising the objection that the sale of the 
mortgaged property in execution of the decree in 
the mortgaged suit is invalid by reason of the decree 
nisi in that suit not having been made absolute, 
if such objection is not raised at an early stage of 
the proceedings. Gunindra Pros ad v. Baijnath 
Singh (1904) . . . I. X. B. 31 Calc. 370 

' s. 103. 

See Mortgage — Redemption — Miscella- 
neous Cases . I. X. B. 27 Bom. 23 

■, s. 104, rules framed under — 

See Sale in Execution op Decree-— Set- 
ting aside Sale — Irregularity. 

I. X. B. 25 Calc. 703 
4 C. W. M*. 474 

_____ _ Buies made by High 

Court under s . 104 , effect of — Applicability of Code 
of Civil Procedure to sales in execution of 
mortgage-decrees. S. 104 of the Transfer of Pro- 
perty Act is an enabling section, and the rules 
made by the High Court (Circular Order No. 13, 
dated 27th April 1892) under the provisions of 
s. 104 of the Transfer of Property Act do not limit 
the applicability of the provisions of the Code of 
Civil Procedure as regards sales held in execution 
of mortgage-decrees. Kedar Nath Baut v. Kali 
Char an Bam , I. L. B. 25 Calc. 703, explained. 
D arshin a Mohan Roy v. Basumati Debi 

4 C. W. NT. 474 

s. 105. 

See Evidence — Parol Evidence— Vary- 
ing or Contradicting Written In- 
struments . . X.B.29 I. A. 138 

See Landlord and Tenant— Forfeiture 
— Denial of Title. 

I. X. B. 24 Calc. 440 
2 C. W. !N. 292 


TBANTSFEB OP PBOPEBTY ACT <IV 
OP 1882) — contd. 

ss. 105, 106 — Lease from month to 

month — Lessee to give his services as family doctor 
in lieu of rent — Lease for other than agricultural 
or manufacturing purpose — Termination of lease — 
Notice to quit, fifteen days \ if sufficient. Where it 
was agreed that, instead of paying rent, a lessee was 
to give his services as a family doctor to the lessor, 
the lease was a lease from month to month, termin- 
able by 15 days’ notice expiring with the end of a 
month of the tenancy. Jyotish Chandra Mukerji 
v. Bamanath Bhadra (1904) . 8 C. W. M. 904 
I. X. B. 32 Calc. 243 

ss. 105, 107. 

See Lease . . I. X. B. 30 Mad. 322 

s. 106. 

See Fishery, Right of. 

I. X. B. 20 Calc. 446 

See Landlord and Tenant — Ejectment 
— Notice to quit. 

I. X. B. 7 All. 596 ; 899 
I. X. R. 17 All. 45 
I. X. R. 20 Bom. 759 
I. X. B. 22 Bom. 754 
2 C. W. NT. 383 
4 C. W. 1ST. 572 ; 790 
8 C. W. NT. 454 
13 C. W. NT. 513 

See Lease . I. X. B. 30 Mad. 109 

See Onus of Proof — Landlord and 
Tenant • . I. B. B. 13 Mad. 60 

ss. 106, 107. 

See Lease . . 11 C. W. E*. 1124 

.ss. 106, 111. 

See Landlord and Tenant. 

I. X. B. 33 Calc. 339 

ss. 106, 116. 

See Notice to quit. 

I. X. B. 32 Calc. 128 

__ . Lease for other than 

agricultural or manufacturing purposes— T erm of 
three years — Holding over — Termination— Notice to 
quit , fifteen days,' if sufficient. Where immoveable 
property was leased for other than agricultural or 
manufacturing purposes for a term of three years 
and the lessee was allowed to hold over, the lease 
would be terminable by 15 days’ notice expiring 
with the end of a month of the tenancy. Trailukho 
Nath Roy v. Sarat Chandra Ranerjee (1904) 

8 C.W. JN . 901 

!!* s. 107. 

See Evidence— Parol Evidence Vary, 
ing or Contradicting Written In- 
struments . . X. B. 29 I. A. 138 

bee Registration Act (III of 1877), ss. 3 
and 17 . . X X. B. 27 All. 462 
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TRANSFER OF PROPERTY ACT (IV 
. 035* 1882)~““'CG7iid« 

. s. 107 — concld. 

See Registration Act, s. 17, cl. (d). 

1. 3b. R. 17 Mad. 275 
I. U B. 21 Mad. 109 
I. 3b. R. 24 Mad. 421 

See Registration Act, s. 18. 

I. Ii, R. 24 Calc. 20 

1 . - — Hdt, lease of — 

General Clauses Act {I of 1868), s. 2, cl ■ 5 — Immove- 
able property — Registration Act {III of 1877), s. 17. 
A suit was brought for rent of a hat on the basis of 
a verbal settlement for three years at an annual 
jumma of R370. The defendants denied the 
settlement. The first Court found for the plaintiff ; 
but on appeal an objection having been raised by 
the defendants that the verbal lease Was illegal 
under the Transfer of Property Act, the suit was 
dismissed. Held , that a hat is a benefit arising out 
of land, and therefore within the definition of 
“immoveable property” as given in s. 2, cl. 5, of 
the General Clauses Act (I of 1868). The lease of 
a hat comes within s. 107 of the Transfer of Pro- 
perty Act (IV of 1882), and can be effected only 
by a registered instrument. Surendra Narain 
Singh v. Bhai Lal Thakur 

1. 3b. B. 22 Calc. 752 

% . - Lease of immove- 

able property — Kabuliat not to lease. Held, by Blair, 
j, (Banerji, J., dubitante), that a kabuliat, though 
registered, cannot be considered as a lease of 
immoveable property by a registered instrument 
within the meaning of s. 107 of the Transfer of 
Property Act, 1882. Hand Lal v. HanUman Das 
(19(H) . . . . I. 3b. B. 26 All. 308 

3. — Lease of immove- 

able property — Kabuliat not a lease. Where a lease 
of immoveable property is for a period of more 
than one year, it must be made by means of a 
duly executed and registered patta ; such a lease 
cannot be created by or proved by the production 
of a 'kabuliat only. Nand Lal v. Hanuman Das, 
All Weekly Notes {1904) 46, referred to. Kashi 
Gir v * Jogenjdro Nath Gbose (190 5) 

I. 3b, B. 27 AIL 136 

///;>' 4. ' ~ — -a- — - Lien — Charge — 

Assignment— Lease unregistered when admissible in 
evidence* — Conduct of parties to lease — “Collateral 
purpose S. 107 of the Transfer of Property Act 
does not say that if the parties without any such 
v instrument {i.e., a lease) conduct themselves to- 
wards each other as if they were landlord and 
tenant and moneys pass from one to the other in 
pursuance of that conduct upon the understanding 
that it would be repaid in a certain event, there 
. shall be no right to recover that money. In such 
a case the right to recover arises not upon the lease 
V ^because according to law no lease exists, but upon 
an independent equity arising from the conduct 
of the parties and founded upon the law of estoppel. 

. A&orsxr Bejonji v, Syed Sirdar Ali Khan 
(1908) . « . ■. Lib. a S3 Bom. 610 


TRA357SFER OP PROPERTY ACT (IV 
OP 1882) — contd. 


See Landlord and Tenant — Buildings 
on Land, Right to remove, and Com- 
pensation for Improvements. 

I. 3b. B. 22 Calc, 820 

See Landlord and Tenant — Damage to 
Premises let . I. 3b. B. 17 Mad. 98 
I. 3b. B. 23 Bom. 15 

See Landlord and Tenant — Forfeiture 
— Denial of Title. 

I. 3b. B. 24 Calc. 440 
See Landlord and Tenant — Transfer 
by Tenant . I, L. R. 17 Mad. 293 
I. 3b. B. 22 Calc. 494 
4 C. W. 1$, 574 

See Mineral Rights. 

I. 3b. B. 34 Calc. 358 

See Onus of Proof — Landlord and 
Tenant . . I. 3b. B. 13 Mad. @0 

- — _ s. 108, cl. (e). 

See Landlord and Tenant — Obligation 
of Landlord to give and maintain 
Tenant in Possession. 

I. 3b. B. 25 Bom. 269 
See Lease . . I. 3b. R, 33 Calc. 203 

cl. (g). 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases. 

6 C. W. m S3 6 

els. (h), (o) — 

See Landlord and Tenant — Property 
in Trees and Wood on Land. 

I. 3b. B. 24 Mad. 47 
I. 3b. B. 33 Calc. 54 

el. (j). 

See Lease, Assignment of. 

I. 3b. R. 30 Mad. 410 

1. _ — Transfers before 

passing of Transfer of Property Act . S. 108 of the 
Transfer of Property Act does not apply to trans- 
fers which took place before the passing of the Act. 
Hari Nath Karmakar v. Raj Chandra Karmakar 

2 C. W, 357, 122 

2. — — — Removal of build- 

ings during continuance of lease — Rule of common 
law in India — Buildings erected, by tenant Certain 
land Was leased in 1875 to a tenant for twenty 
years, it being recited in the lease that the tenant 
took a lease of the land for constructing a building 
thereon for the purposes of trade. A building was 
erected, and it was not contended that it was of a 
land, different from or of a value out of proportion 
to what was in the contemplation of the parties, 
when the lease was entered into. At, the expira- 
tion of the term, the lessor sued to recover the- land, 
but ho did not claim that the tenant was no longer 
at liberty to remove the building (though this had 
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See Gift . . I. I». R. 20 All. 392 

— — . Gift of immoveable 

pro-perty — Acceptance of the gift — Registration of 
the deed subsequent to acceptance — Remand — 
Examination of witness on commission — Practice . 
A gift of immoveable property duly made and 
accepted is not invalid merely because the regis- 
tration of the deed of gift took place after the death 
of the donor. Nand Kishore Lai v. Suraj Prasad , 

I. L, R. 20 All 392 , followed. On registration 
the deed of gift would operate as from the date of 
execution. On remand by the High Court for the 
determination of a certain issue the District Court 
sent down the case to the first Court in order that 
the evidence might be taken then. The evidence 
of the plaintiff was taken on commission. Held, 
that the defendant was in no wise aggrieved by the 
procedure followed. Khashaba bin Mansing v. 
Chandrabhagabai (1908) 

I. L. R* 32 Bom. 441 

s, 123. 

See Assignment . 10 C. W # N. 71 7 ; 755 

' : See ATTACHMEN0>---SlJ'BJEqTS ; O# 
men t— Annuity or ■ Pension.;. 

r. li. R* 6 All 634 

' See Gift * , U, B. 19 Mad. 430 


See ante , s. 118 . . 6C.W, 3 ST. 905 

1. * Exchange — Mutual covenants 

subsequently entered into to support title— Maxim 
ee expressum facit cessare taciturn .” The plaintiff 
and defendant effected an exchange of land ; 
subsequently they executed to each other docu- 
ments, of which that executed by the defendant 
recited the exchange and continued, “If any 
claim or dispute arises, I hereby bind myself to 
settle it.” If I do not so get the dispute settled 
I hereby bind myself to pay an amount not exceed- 
ing B4,0 14-8- 6 at the rate of R 1-4-0 per kuli of land 
for lands which go out of your possession. The 
plaintiff, alleging that he had been ousted from 
the land conveyed to him, now sued to recover the 
land which he had given in exchange. Held, that 
the operation of the Transfer of Property Act, 
s. 119, was excluded by the express covenant in 
the document quoted above. Subramania Ayyar 
V* Saminatha Ayyar . I, I*. R. 21 Mad. 69 

2. — — Breach of condi- 

tion consuming muse of action under s. 119 of the 
Transfer of Property Act , arises at dale of final decree 
on appeal— Limitation Act (XV of 1877), s. 10— 
Does not apply in suits against assignees for valu- 


DIGEST OF CASES* 


TRANSFER OF PROPERTY ACT (IV 
OF 1882 )—contd, 

s. 118 — concld. 

1. Exchange or par - 

tition — Transfer, without writing or registration. 
Where plaintiff and defendants Nos. 4 to 6 were 
joint owners of certain property, and plaintiff alone 
was owner of other property, and by an oral 
arrangement plaintiff got the former property in its 
entirety : — Held, that the transaction was an ex- 
change under s. 118 of the Transfer of Property 
Act, and not a partition, and Was invalid in not 
being in writing and registered. Gyannessa v. 
Molar aka nnessa, 1. L. R. 25 Calc. 210 , distinguish- 
ed. Raj Narain v. Khobdari Rai (1901) 

5 C. W. N. 724 

2. Landlord and 


Tenant — Transfer of Property Act (IV of 1882), 
ss. 118 , 119 — Exchange. Where a tenant volun- 
tarily surrendered certain leasehold rights, and 
took from the landlord leasehold rights of some 
other property ; — Held , that the transaction was 
not an exchange. Walittl Hass an v . Gopal Sarun 
Narain Singh (1902) . . 0 C.W, N. 905 

3. Exchange — Parti- 

tion. Some of the co-owners possessing an un- 
divided share in several properties took by arrange- 
ment a specific property in lieu of their shares in 
all the properties. Held, that this transaction was 
not an exchange within the meaning of s. 118 of 
the Transfer of Property Act, but the completed 
transaction amounted to a partition which is not 
required by law to be effected by an instrument in 
writing. Firth v. Osborne , L. R. 3 Ch. D. 618, 
referred to. Gyannessa v. Mobarakannessa 

I. Xi. R. 25 Calc. 210 
2aW.N. 91 

s. 119. 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — canid. 

— s. 119 — concld . 


able consideration . A, the trustee of a temple, 
exchanged certain temple lands with B and obtained 
certain lands from B in exchange. O brought a 
suit against A to recover the land obtained by A 
in exchange from B and possession was decreed in 
favour of C, and A was deprived of possession in 
execution of the decree on 18th December 1890. 
A preferred appeals successively to the District 
Court and to the High Court and the decree was 
confirmed on second appeal on the 23rd February 
1892. On the 22nd February 1904, A’s successor 
brought a suit against B to recover the lands got 
by B from A : — Held, that the dispossession of 
plaintiffs which entitled him to bring a suit under 
s. 119 of the Transfer of Property Act must be held 
to have taken place only when the decree for posses- 
sion against him was confirmed on second appeal, 
by the High Court. Held, further, that s. 10 of 
the Limitation Act did not apply to the suit. The 
section proceeds upon the well-known distinction 
between transfers for valuable consideration and 
voluntary transfers, and the transfer in this case 
is not the less a transfer for valuable consideration 
because the consideration subsequently failed. 
S. 10 does not deprive transferees for valuable con- 
sideration of the benefits of the Statute. Bassu 
Kuar v. Dhum Singh, I. L. R. 11 All. 47, followed. 
Hanuman Kamat v. Hanuman Mandur, 1. L. R. 
19 Calc. 123, Tulsiram v. Murlidhar, I. L. R. 26 
Bom. 750, distinguished. Rajagobalan v. Kasi- 
vasi Somasundara Tiiambiran (1907) 

I. Ii. R. 30 Mad. 316 

ss. 122, 123. 
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OF 1882) — contd. 

— — s. 128 — concld . 

See Hindu Law— Gift— Requisites fob 
Gift . . I. L. B. 25 All. 358 

See Hindu Law — -Maintenance. 

10 C. W. 1ST. 1074 

See Mahomedan Law — Gift. 

I. B. B. 24 Mad. 513 

1. — — — Hindu law — Gift 

■ — Delivery of possession — Immoveable and moveable 
property. Assuming that delivery of possession 
was essential under the Hindu law to complete a 
gift of immoveable property, that law has been 
abrogated by s. 123 of the Transfer of Property Act. 
The first paragraph of that section means 
that a gift of immoveable property can be effected 
by the- execution of a registered instrument only, 
nothing more being necessary. Semble: The same 
is the case under that section with regard to move- 
able property, provided that a registered deed (and 
not the alternative mode of delivery) be adopted 
as the mode of transfer. Dhaemodas Las v . 
Nistabini Dasi . . I. Ii. B. 14 Calc. 446 

Bai Rambai v . Bai Mani 

I. I*. B. 23 Bom. 234 

2. > • Registration Act 

(II of 1887), s . So — Gift, if must be registered by 
donor — Death of donor — Admission of execution by 
representative— -Gift to wife — Admission by wife. It 
is not necessary for the validity of a deed of gift 
that it should be registered by the donor himself. 
Where a Hindu executed a deed of gift in favour 
of his wife and died and the deed was subsequently 
registered at the instance, of the widow : — Held, that 
it was a valid deed of gift within the provisions of 
s. 123 of the Transfer of Property Act. The widow 
being entitled in the circumstances of the case to 
letters of administration to the estate of the donor 
was prirnd facie qualified to admit execution of the 
document as his 44 representative ” within the mean- 
ing of s. 35 of the Registration Act, the fact that 
she herself was the donee under the document 
being immaterial. Nand Kishore Lai v. Suraj 
Prasad, I. L. R. 20 All . 392, and Polcran v. Kun- 
hammed , /. L. R. 23 Mad. 580, referred to. Rhaba- 
tosh Ranee jee v. Shaikh Soleman (1906) 

I. It, B. 33 Calc. 584 s.c. 10 C. W. JST. 717 

3. 1 — Gift — Registered 

deed of gift unaccompanied by delivery of possession . 
A registered deed of gift, unaccompanied by deli- 
very of possession, is valid by virtue of the provi- 
sions of s. 123 of the Transfer of Property Act. 
Dfiarmodas Dass v. Nistarini Dasi, I. L. R. II 
Calc. 446 ; Bai Rambai v. Bai Mani, I.L. R. 23 
Bom. 234 and Puhl Chand v. LaJckhu, I. L. R. 25 
All 358, followed. Balbhadba v. Bhowani 
(1907) . , . I. Ii. B. 34 Calc. 853 

ss. 123 and 129. 

See Hu? du Law — Gift — Requisites fob 
Gift * * 1. 1*. B. 16 Calc. 446 

I. GU B. 20 Calc. 464 
I. Xu B. 23 Bom. 234 


TRANSFER, OF PROPERTY ACT (IV 

OF 1882) — contd. 

ss. 123, 129 — concld. 

See Mahomedan Law — Gift. 

I. X*. R. 31 Calc. 319 

See Redemption I. L. R. 28 Bom. 153 
s. 127. 

See Gift . . I. Ii. R. 20 Mad. 147 

s. 130. 

See Actionable Claim. 

I. Xj. B. 30 Mad. 235 

I. L. B. 34 Calc. 289 

See Assignment of Debt, 

I. Xj. B. 30 Mad. 75 

s. 131. 

See Land Registbation Act, s. 78. 

I. L, B. 23 Calc, 87 

1. • — — Transfer of debts 

— Notice of transfer — Assignment of mortgagee — 
Mortgagor, liability of, to assignee of mortgagee 
when no notice of assignee given . An Assignment 
is perfectly valid, though the notice referred to in 
s. 131 of the Transfer of Property Act has been 
given, though the title of the assignee as against 
third parties not complete until such notice has 
been given, the object of such notice being the 
protection of the assignee. S. 131 of the Transfer 
of Property Act makes no alteration in the law as 
it obtained in England previous to the passing of 
that Act and as laid down in the cases cited in the 
note to Ryall v. Roivles, 2 W. T. L. C. 777, the 
first portion of the section merely fixing the time 
when the section comes into operation and the latter 
providing for the protection of the debtor if he deals 
with the debt before that time. Where, therefore* 
an assignee of a mortgagee brought a suit on the 
mortgage against the mortgagor and the mortgagee 
and no notice of the assignment had been given to- 
the mortgagor under s. 131 of the Transfer of Pro- 
perty Act : — Held, that the Court was wrong in 
dismissing the suit merely on the ground that no- 
notice was served, as after the suit was instituted 
the mortgagor became aware of the assignment,, 
and the transfer accordingly came into operation 
on the date when he thus became aware of it. 
Lala Jugdeo Sahai v. Belt Behabi Lal 

I. X,. B. 12 Gale. 505 

2. — Decree — Debt. . A 

decree is not a “ debt ” within the meaning of 
that word as used in s. 131 of the Transfer of Pro-^ 
perty Act. A c< debt 5 5 under that section means 
an actionable claim, and not a claim which has 
already passed into a decree. Afzal v. Ram 
Kumab Bhudka . . I. Ii. B. 12 Calc. 610 

3. — 1 Transfer of debt 

— Notice to debtor. Held, that an assignment by en- 
dorsement of a registered bond hypothecating 
certain crops was not void by reason that notice 
thereof was not proved to have been given to the 
obligor, inasmuch as the effects of s, 131 of the 
Transfer of Property Act was merely to suspend 
the operation of the assignment up to the time- 
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— Notice to debtor of assignment — Service of the 
summons in suit for debt — Stat. 37 Viet, c. 60, s. 132. 
Under s. 132 of tlie Transfer of Property Act (IV 
of 1882b tlie assignee of a debt is under no obliga- 
tion to give notice of the assignment to the debtor. 
All that is required is that the debtor shall become 
•aware of it, and it is sufficient if he becomes aware 
of it on being served with a writ in a suit by the 
assignee. Lala Jugdeo Bahai v. Brij Behari Lai , /. 
L. R. 12 Calc . 605 ; Subbammal v. V enhalarama, I. 
L. JR. 10 Mad. 289 ; and Kalha Prasad v. Chandan 
Singh, I. L. JR. 10 All . 20, followed. Ragho v. 

' ; . I. lx. R. 21 Bom, 00 
— — — s. 105 , ^4; 

Bee Limitation Act, 1877, Sen. II, Art. 

, ; 120 . . I. I». B. 15 Mad. 882 

See N.-W. Provinces Rent Act (XII of 
1881), ss. 42, 05 and 206, 

A . ‘ I. L. R.24 AIL 617 


TRANSFER of 
OF 1882) — contd. 


PROPERTY ACT (IV 


s. 181 — condd . 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 


B. 185 — contd. 


when such notice was received ; that in this case 
the assignment would come into operation against 
the obligor when he became aware of the suit ; and 
the obligor when he became aware of it by the 
institution of the suit ; and that, if he had prior 
notice and sold the property to bond fide trans- 
ferees for value without notice either of the charge 
created by the bond or the assignment, such trans- 
ferees would be protected from liability. Lala 
Jugdeo Bahai v. Brij Behari Lai , 1. L. JR., 12 Calc. 
505, referred to. Kalka Prasad v. Chandan 
Singh . . . . I. B. R. 10 All. 20 

4, and s. 135 — Notice — Assignment 

of actionable claim — Rights of transferee for value. A 
sued for principal and interest due on a mortgage 
assigned to him for value by the mortgagee. No 
notice of the assignment was given to the mort- 
gagors before the plaintiff’s demand. The sum 
•sued for exceeded the amount paid by the plaintiff 
for the assignment and reasonable interest on it ; 
but such amount was not paid or tendered to the 
plaintiff. Reid , that the plaintiff was entitled to 
a decree for the whole amount due on the assigned 
mortgage. Subbammal v. Venkatarama 

I. Is. R, 10 Mad. 289 

5. “ Debt’”— Trans* 

fer of a debt — Assignment of decree — Notice of 
assignment — Civil Procedure Code {Act XIV of 
1882), s. 232 . A decree is not a “ debt ” within the 
meaning of that word as used in s. 131 of the 
Transfer of Property Act so as to make a transfer 
thereof void without express notice. When a decree 
is assigned, a notice given under s. 232 of the Civil 
Procedure Code is sufficient. Afzal v. Ram Kumar 
Bhudra, I. L. R. 12 Calc. 610 , followed. Dagdd 
tv Vanji . . - I. L. R. 24 Bom. 502 

s, 182. 

Bee Res Judicata — Judgments on 

Preliminary Points. 

I. E. R. 12 Mad. 500 

Assignment of debt 


Transferee of 


claim for smaller value — Recovery of full amount of 
debt It is not the object of s. 135 of the Transfer 
of Property Act absolutely to prevent a transferee, 
who has purchased a claim at a smaller value, 
from recovering the full amount of the debt due 
from the debtor. Grish Chandra v. Kashisauei 
Bebi , . . , I. Ii. R. 18 Calc. 145 

2. Right of suit — 

Suit to set aside a document — Actionable claim. 
The co-sharers of a Hindu family, one of whom 
was a minor, owned certain immoveable property 
in Munshigunge near Dacca. In 1873 a perpetual 
lease of this property, executed by all the co- 
sharers except the minor, was granted to certain 
persons hereinafter called the lessees. On the 
minor’s behalf the lease Was executed by his elder 
brother as guardian of the minor. In May 1882 
the minor, who had previously attained his majo- 
rity, sued the lessees and his co-sharers for a decla- 
ration ^ of his right to, and for possession of, his 
share in the said property, alleging that the per- 
petual lease Was not binding on him. On the day 
after the institution of the suit the plaintiff sold 
all his interest therein to A for R600. Held , that 
A’s purchase was an actionable claim Within the 
meaning of s. 1 35 of the Transfer of Property Act. 
Rajanikanth Nag Rai Chowdhuri v. Hart 
Mohan Guha . . I. Ii. R. 12 Gale. 470 

3. „ ' and s. 52 — Bale of immoveable 

property by person out of possession— -Actionable 
claim. A transfer of ownership of immoveable 
property is not a sale of an actionable claim, al- 
though the owner at the time of the sale may not 
be in possession. A and B, being owners of an 8 
annas share of -certain immoveable property, sold 
it nnder a kobala to C and D. At the time of the 
sale X and Y were in adverse possession of the 
share. Held, that the transaction Was a sale under 
s. 52 of the Transfer of Property Act, to which the 
provisions of Ch. VIII of the Act, specially those 
of s. 135, Were inapplicable. Bemhle : 8. 135 refers 
to claims for money of some kind or the like, 
although the money claim may be a charge on 
immoveable property. Mudun Mohun But v. 
Futtarunnissa . . . I. L. R. 18 Calc. 297 

4. Transfer of a 

claim for smaller value— Transferee not entitled to 
recover more than price paid for claim. S. 1 35, ,(ri) 
of the Transfer of Property Act (IV of 1882) means 
that if a creditor or party having an actionable 
claim against another has put into Court and has 
proceeded to the point at which judgment has been 
delivered affirming it, or the liability of the defend- 
ant has been so clearly established that judgment 
must be delivered against him, the mischief or 
danger of any trafficking or speculation in litiga- 
tion disappears, and the defendant can suffer no 
prejudice by any arrangement between the plaint- 
iff and a third person as to who is to enjoy the 
fruits of the decree, nor is there any probability 
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that the process of the Court will be misused. On 
the other hand, if one Who has an actionable claim | 
against another chooses to sell it for less than its : 
actual value, the person who buys embarks more | 
or less in a speculation which can be defeated by | 
payment to him of the price paid for it with inter- 
est and incidental expenses. The debtor’s right to 
discharge himself by such payment is not forfeited 
by his putting the assignee to proof of his case in 
Court, nor did the Legislature intend that the 
position of the assignee should be better after suit 
and decree than before. Girish Chandra v. Kashi - j 
sauri Debi , I. L. R. 13 Calc. 145, dissented from. ; 
Chedamhara Chetty v. Renga K . M. V. Buchaiya 
Naickar , L. B. 1 1. A. 241 : 13 B. L. B. 509 , 
and Bam Coomar Coondoo v. Chunder Canto 
Mookerjee, L. B. 4 1. A. 23 : I. L. B. 2 Calc . 233, 
referred to. The assignee, under an instrument 
dated the 18th December 1885, and in considera- 
tion of R5,000 of a share of R 10,000 out of R20,000 
claimed by his assignors as unpaid dower-debt 
joined with the assignors in instituting a suit for 
recovery of the dower-debt on the 22nd December 
of the same year. Held , that the assignee’s pro- 
ceedings were of the nature contemplated by s. 135 
of the Transfer of Property Act (IV of 1882), and 
that he was not entitled to a decree for anything 
in excess of R5,000, the price paid by him for the 
R10, 000 share of the debt. Jani Begam v. 
Jahangir Khan. . . I. L. B. 9 All. 476 

5. — Actionable claim 

— Transfer of a claim for amount less than its value 
— Recovery of full amount of debt S. 135 of the 
Transfer of Property Act does not protect a 
defendant from payment of the full amount pay- 
able under a claim transferred for a sum less than 
that recoverable under the claim, where the money 
is recovered by suit after a contest as to the liability 
of the defendant. Grish Chandra v„ Kashisauri 
Debi, I . L. B. 13 Calc. 145 , followed. Khoshdeb 
Biswas v. Satar Mondol 1. 1*. B. 15 Calc. 436 

6. ~ and ss. 136, 137 — Apportion- 

ment A sued as assignee of a bond (payable in 
1872), hypothecating land in the mofussil. B, A's 
assignor, was a vakil practising in the High Court. 

B had obtained an assignment of the obligee’s 
interest in the bond sued on, and also another 
bond for R3,000 between the same parties after 
the 1st July 1882 for R4,500. B had previously 
purchased the two bonds at a sale in execution of 
the decree of the Subordinate Judge’s Court at N 
for R5 each. A’s assignment from B purported 
to be made to A in payment of certain debts owed 
to him by B. No Interest has been paid on the 
bond, and no tender had been made to plaintiff. 
Held, on the evidence, that there was no considera- j 
tion for the bond sued on or that it had failed. 
Per Curiam : The true construction of s. 136 of the 
Transfer of Property Act appears to be that the 
officers mentioned in it habitually exercising their 
functions in a particular Court are precluded 
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OB 1882) — contd. 

- s. 135 — contd. 

from buying any actionable claim cognizable by 
the Court. In the absence of evidence showing 
that B practised as a pleader regularly in the 
Subordinate Court at N, the Court declined to 
hold that the assignment to him was inoperative 
altogether. There was, however, the Court held, 
no doubt that the assignments to him and by him 
were governed by s. 135, and that, under s. 137, 
the person to whom a debt is transferred takes it 
subject to the liabilities to which the transfer was 
subject at the date of the transfer. Upon the facts 
of the case B Was clearly not entitled to recover 
more than R4.500, whatever might be due on the 
document. As he Was the purchaser of an action- 
able claim, s. 135 of the Transfer of Property Act 
applied to him, and he could not recover more 
than the price he paid and the interest due thereon. 
There is no foundation for the suggestion that, 
where two actionable bonds are brought together 
for R4,500 and only R950 are recovered upon one 
of them, the assignee is precluded from recovering 
the difference, but that he must submit to a loss 
arising from an apportionment. Bathnasami v. 
Shbramanya . . -I. Ii. B. 11 Mad. 56 

7. Transfer of action- 

able claim. The first paragraph of s. 135 of the 
Transfer of Property Act has no application to a 
case in which the debtors deny the existence of the 
claim altogether, and where the purchaser of the 
claim has to obtain judgment affirming the claim 
before any satisfaction is made or tendered. Gl. 
(d) of that section is not limited to cases where the 
judgment of a Court affirming the claim has been 
delivered, or where the claim is made clear by evi- 
dence, before the sale of the claim. Grish Chandra 
v. Kashisauri Debi , I. L. B. 13 Cafo. 145 ; Khoshdeb 
Biswas v. Satar Mondol, I. L. B. 15 Calc. 436 ; 
and Subbammal v. V enhatarama, 1. L. B. 10 Mad. 
289, followed. Jani Begam v. Jahangir Khan , 
1. L. B. 9 All. 476 , dissented from. Rajendra 
Narain Bagchi v. Watson & Go. 

I. X». B. 18 Calc. 510 

8. — Assignment for 

value of a debt — Decree to which the assignee is- 
entitled. In a suit against a debtor an assignee 
for value of the debt is precluded by the Transfer 
of Property Act, s. 135, from recovering more than 
the price paid by him for the assignment with 
interest thereon and the incidental expenses of the 
sale. Jam Begam v. Jahangir Khan, I. L. B. 9 
All. 476, approved. Nilkanta v, KrishnAvSami - 

I. D. B. 13 Mad. 225 

9. Transfer of action- 

able claim — Adjudication on claim . In a suit 
upon a hypothecation- bond brought by an 
assignee for value from the obligee, it appeared 
that the obligee had previously to the assignment 
obtained a decree by consent against the obligors- 
for an instalment of the money due upon it, and 
had also made good his claim to the land comprised. 
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TRANSFER OF PROPERTY ACT (IV TRANSFER OF PROPERTY ACT (IT 
OF 1882) — contd. OF 1881, — contd. 

s. 185 — contd . — — — — s. 135 — contd* 

j/i it as against an attacking creditor of the obli- payment to the buyer of the price and incidental 
gors. Held, that there had been no adjudication expenses of the sale, with interest on the price 

on the claim to exclude the rule in the Transfer from the day that the buyer paid it ; provided 

of Property Act, s. 135, and accordingly the plaint- that such payment is made at any time before a 

iff was entitled to recover only the sum paid by j udgment of a competent Court has been delivered 

him for the assignment with interest from the date j affirming the claim, or before the claim has been 
of payment to the date of the decree. Rama- j made clear by evidence and is ready for judgment ; 
-chandra v. Venkatarama I. Ij. R. 13 Mad, 516 but if such payment is not made before the period 

' ■! mentioned, the assignee is entitled to judgment 

10. — — Actionable, claim j for the whole debt. Per Prinsef, J . — The pro- 

— Transfer of claim for an amount less than its value visions of s. 135, cl. (d), refer to a state of 
— Suit by transferee to enforce claim — Defendant not i things existing at the time of the assignment, and 
•entitled to 'plead, that terms of transfer were not at. the time of the enforcement of the payment 
unconscionable. A mortgagee by conditional sale 0 f the debt, Jani Begam v. Jahangir Khan, I. L. 
having obtained an order for foreclosure under jt. 9 All. 476 , and NilaJcanta v. Krishnasami, I, 
Regulation XVII of 1806, his heirs, who were out £. i>. Mad. 225, approved of. Bajendra 

of possession, executed a deed of assignment to a Harain Bagchi v. Watson & Go., I . L. B. 18 Gale. 

third person, transferring to him the rights acquired S10, referred to. Per O’Kinealy, J . — Cl. (d) of 

by the mortgagee under that order. At the time j g. 135 refers to circumstances arising before the 
of the execution of the deed no step had been taken transfer of the actionable claim, and els. (a), (&) 

by the mortgagee or his heirs to bring a suit for and ( c ) refer to c i rcums tances coming into existence 

declaration of thei title and for possession of the a t the time of the transfer. Mttchiram Bajrik v. 

property. A suit for that purpose was brought Ishaet Ci-iunder Chxjoicerbxttty 

by the assignee, the defendants being the condi- j # Ii. R. 21 Calc. 508 

tional vendors, and also the assignors under the * Mortaaae Ac- 

deed aboye-mentionod. The latter made, no de- tion(l ke Claim-Assignment of mortgage— Liability 

fence, but admitted the justice of the claim, and of nortgag0r _ 8Ups \ 0 be t J hm by mortgagor to 

a decree was passed m favour of the plaintiff oltain bmefu of n5 A mortga?e is an action - 

agamst them as well as against the other defend- aWe olaim under g . 135 of tbe Transfer of Property 

ants ^eH, that the answering defendants, the Aot i n orde r to obtain the benefit of that section, 

conditional vendors, could not take ad vantage of ; the mortgagor must pav “ the price and incidental 
the terms of the assignment for the purpose of expenses, etc., with interest ” into Court either or 

defeatmg the clam, on the ground that the assign- before the aotion . Muchiram Barih v. Ishm 

meat was an unconscionable bargain, so unfair G hunder ChucJcerbutti, I. L. B. 21 Calc. 568, 

that the Court should not enforce it. . If a person followed. Where a mortgagor some months after 

Who has m. actionable claim agamst another suit was brought tendered the amount due, on the 

chooses to sell it cheap, that is no reason why assignment of the mortgage to the assignee, and 

that other is to stand cleared and discharged of the tender was refused and no actual payment 

his liability to the assignor. Held also, that the was made into Court ,_ HeU (by P ETH eram, C.J., 

answering defendants were entitled to the benefit Nobeis and o’Kineaiy, JJ., affirming the judg- 

contamod m the first paragraph of s. 135 of the men t 0 f Him., J.), that, under the circumstances. 

Transfer of Property Act (IV of 1882) and would the mortgagor was not entitled t0 the benefit of 

be entitled to_ take the bargain off thoplamtiif s s 13g Etosick Lall Pax. «. Bomakath Sew 

hands by paying to him the price and incidental j X. X». R. 21 Calc. 792 

expenses of the sale With the interest on that * * a ^ 

price from the day that the plaintiff paid it to the , " , " . ~ 7 , * 88 ^ i U 

date of its repayment to him. Jani Begem v. n V Ms und f morlgage-AcUonabe 

Jahangir Khan, 1. L. B. 9 All. 476, followed. \. da \ m - An a f^ nment °. f * mor(«a«ee s rights 
Grish Chandra v. KasHsauri Debi, I. L. B. IS \ JJ®*® » mortgage « not ail assignment of an 
Calc. 145, and KhosMeb Biswas v. Satar Mondol, ‘‘^onable claim withmthe meaning of a. 186 

1. L. B. 15 Calc. 436, dissented from. Hakim- f{ the Transfer of Property Act (IV of 1882) 

Vn-nissa ». Deox-akaix . I. L. B. 13 AIL 102 MoTI Ram jBrH Mal • I - L - ^ 16 f} 1 313 

14. — Actionable claim 

11. ~~ — Actionable claim j, — Bights of usufructuary mortgagee whose mortgagor 

r - ' Mortgage-bond hypothecating immoveable property, j has failed to put him in possession of the mortgaged 
"Per, Petheram, , O.J., 'Norris, O’Kinealy, and j property — Assignment of mortgagee's rights . The 
Ghose, JJ. (Prestsef. J., dissenting). — The right transfer by a usufructuary mortgagee, whose mort- 

to, recover a loan secured by a mortgage of immove- gagor has failed to give him possession of the 

able property is an ** actionable claim ” within the j mortgaged property of his rights as such morfc- 
proviso of s. 135 of the Transfer of Property Act. gagee against his mortgagor, is a transfer of an 

Ker Petheram, G.J., Norris and Chose, JJ . — actionable claim within the meaning of s. 135 of 

Where an actionable claim has been assigned, the the Transfer of Property Act (IV of 1882). Rani 

debtor may be discharged from ah liability by v. Ajudhia Prasad . . I« X*. R. 18 All 815 


( 12643 ) 


DIGEST OB CASES* 


{ 12644 ) 


TBAiNSBEB OB PBOFEETY ACT (IV 

OB 1882) — contd. 

• s, 135— contd. 

15. ■ Assignment of an 

actionable claim — Suit by the assignee — Recovery of 
the full amount of deli. V owed a sum of R483 
to G, who assigned the debt to the plaintiff for 
R200. The plaintiff sued V to recover the whole 
amount. Held , that, under s. 135 of the Transfer 
■of Property Act (IV of 1882), the plaintiff was 
•entitled to recover the whole amount of the debt. 
Vishnu Maiiadev Sonar v. Dagadu 

I. X.. B. 19 Bom. 290 

16. Actionable claim 

— Mortgage — Transfer of a claim for an amount 
less than its value — Recovery of amount actually 
paid with interest and incidental expenses. Where 
the debtor without denying the claim offers to pay 
the purchaser the actual price paid by him with 
interest and expenses of the sale and merely 
disputes the amount of these itmes : — Held, that 
.such a case does not come under the exception 
in cl. (d) of s. 135 of the Transfer of Property Act 
.and the first paragraph of that section applies. 
Held, also, that it is not necessary to deposit the 
money in Court in order to gain the benefit of 
s. 135 of the Transfer of Property Act. Debendra 
Nath Mullick v. Pulin Behary Mullick 

I. Xi. B. 23 Calc. 713 

17. — Actionable claim 

— Tender. When the plaintiff, as an assignee of an 
actionable claim, brought a suit for its enforce- 
ment without having previously given a notice to 
the defendants of his purchase, and on the suit 
being called on for bearing the latter prayed to 
be discharged from liability by paying the price 
paid by the plaintiff in purchasing the same with 
costs and all incidental expenses and asked for 
a month’s time to pay the money : — Held, that 
the plaintiff w r as entitled to a decree for the full 
amount of his claim , and not simply the amount 
at which he purchased the bond in question with 
costs and incidental expenses, inasmuch as there 
was neither any payment before judgment was 
delivered nor was any tender of payment made 
at the time. Pundit Charan Sirrah v. Canga- 
diiarDas . . . . 2 C. W. IN. 147 

18. Actionable claim 

—Assignment of simple mortgage before due date. 
The term “ actionable eliam,” as used in s. 135 of 
Act IV of 1882, means a claim in respect of which 
.a cause of action has already matured, and which 
subject to procedure, may be enforced by suit. 
Held, that the assignment for value of a simple 
mortgage before the due date of the mortgage is 
not a sale of ah actionable claim within the mean- 
ing of s. 135 of Act IV of 1882. Rani v. Ajudhia 
Prasad , I. L. R. 16 All. 315, referred to and 
•explained. Shib Lall v. Azmat-ullah 

I. Ii. B. 18 All. 285 

19. — — * — Mortgage — Ac- 

tionable claim — Transfer of Property Act, s. 84 — 
Transfer of a claim for an amount less than its 
■value— Recovery of amount actually paid with interest 


TBA3STSBBB OB PBOFEBTY ACT (IV 

OB 1882) — contd. 

— s. 135 — contd. 

and incidental expenses. A debtor claiming the 
benefit of s. 135 of the Transfer of Property Act 
(IV of 1882) is discharged of his liability if he 
pays or offers to pay at any time before final 
judgment the amount actually paid with interest 
and incidental expenses. Muchiram Barik v. 
Ishan Chandra Chuckerbutti , I. L. R. 21 Calc. 568, 
followed. The amount of interest is governed 
by s. 84 of the Transfer of Property Act. Deben- 
dra Nath Mullick v. Pulin Behary Mullick 
I. Ii. B. 24 Calc. 763 

20. — and s. 139 — Insolvent Ad 

( Stat . 11 <& 12 Viet., c . 21), s. 86 — Purchaser of 
scheduled debts — Right of purchaser to be paid full 
amount of such debt. An insolvent, having filed 
his schedule in April 1881, obtained his personal 
discharge in September 1881, and on the same day 
judgment was entered up against him for the 
amount of his scheduled debts under s. 86 of the 
Insolvent Act (11 & 12 Viet., c. 21). The schedule 
contained the names of thirteen creditors. The 
insolvent afterwards settled with four of them. 
The remaining nine, whose aggregate claims 
amounted to R 1,1 80 -7-0, sold their claims. Certain 
assets belonging to the insolvent’s estate having 
subsequently come into the hands of the Official 
Assignee, the purchasers claimed to be paid the 
full amount of the scheduled debts which they 
had bought. It appeared that the debts in ques 
tion were debts incurred on certain promissory 
notes passed by the insolvent. The insolvent 
contended that under s. 135 of the Transfer of 
Property Act (IV of 18S2) the purchasers were 
only entitled to the amount which they had actu- 
ally paid for the debts they had bought. Held, 
that they were entitled to be paid the full amount 
of the scheduled debts. If the debts at the time 
of purchase were to be regarded as debts in respect 
of promissory notes, s. 139 of the Transfer of Pro- 
perty Act applied, and if the claim was under the 
judgment entered up against the insolvent, then 
clause ( d ) of s. 135 applied. In the matter of 
Runciiod Khushal . I. Ii. B. 21 Bom. 572 

21. Assignment of 

mortgage by mortgagee — Suit by assignee— Payment 
into Court by defendants {representatives of mort- 
gagor) of price paid to the assignor {mortgagee) 
without admitting the mortgage or assignment- 
interest — Payment in grain — Damdupal In a suit 
by the assignee of a mortgage to recover the 
amount due on it, the defendants (who were re- 
presentatives of the mortgagor), without admitting 
the mortgage, or that anything was due under it, 
paid into Court the c mount w r hich the plaintiff 
had paid for the assignment with interest and 
expenses, but said the. they did not admit the 
assignment to the plaintiff or the assignor’s right 
to the mortgage, but that they were willing that 
the amount should be paid to the plaintiffs if he 
proved that he was the person entitled to recover 

1 the mortgage-debt. H eld, that the plaintiff was 
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OF 1882)— contd. 

s . 135 — contd . 

entitled to recover the whole amount legally due 
on the mortgage, and that s. 135 of the Transfer 
of Property Act did not apply. Payment into 
Court under such circumstances was only a condi- 
tional tender, and such a conditional tender is 
not a payment under the section. Axandrao 
Babaji Barve v. Dtjrgabai 

I. Xi. R. 22 Bom. 761 

22. / -r. — — Actionable claim 

— Claim affirmed by a Court ■ — Consideration for 
assignment — Limitation— Construction of decree , 
A, as guardian of the widow and legatee of the 
depositor, claimed a sum of money in the hands 
of a Bank, to which B asserted an adverse claim. 
Pending an application by A for a succession 
certificate, B sued the Bank and the widow for 
the money and A was joined as a defendant. A 
decree Was passed in 1889, by which it was ordered 
that the Bank should pay the money to B on his 
giving security to pay it over to A on his obtain- 
ing the succession certificate. B furnished security 
and received the money in 1892. A meanwhile 
obtained the succession certificate, and in 1894 he 
purchased the rights of the widow who had come 
of age. In the same year he sued B for the money. 
Held, that the suit was not barred by limitation, 
and that the plaintiff was entitled to a decree ; 
but that he could recover only the price actually 
paid by him with interest and the incidental expenses 
and costs, as the case was not within Transfer of 
Property Act, s. 135 (d), since, on the true con- 
struction of the decree of 1889, all that had been 
decided was who should hold the money pending 
the settlement of the rights of the rival claimants. 
SURYAKARAYAXA SaSTRI V. RaMAMXJHTI PaXTTJLTF 

I. Xi. R. 21 Mad. 253 

; ; S3. — Actionable claim 

— Person claimuvg the benefit of s. 185 not 
obliged to pay before judgment the amount paid by 
the assignee. Held, that a person who is entitled 
to claim the benefit of s. 135 of the Transfer of 
Property Act of 1882 does not lose the benefit of 
that section if he puts the assignee to proof of the 
price paid by him and Waits until the amount of 
the price has been determined and declared by the 
Court. There is nothing in the section to preclude 
the debtor from securing his discharge by payment 
of the decree. Bani v. Ajudhia Prasad , I. L. R. 
16 AIL, 815 ; Muchiram Barik v. Ishan Chander 

t Cbuckerbutti , 1. L . B. 21 Calc. 668 ; Jam Begam 
v. Jahangir Khan, I. L. R. 9 All. 476 ; Hakimun - 
fiism v Deonandn, I. L. B. 23 AIL 102; and 
llHlakanta v Krishnasami , I. L , B. 13 Mad. 225. 
Grand v Chhote Lal 

'X*. , . , X. X*. R, 20 All. 327 

— — — y — Actionable claim 

' —Bale of Mortgagor's interest in mortgaged property. 
The sale by a mortgagor of his interest in the pro- 
perty mortgaged is not the sale of an actionable 
claim within the meaning of 8. 135 of the Transfer 


TRANSFER OF PROPERTY ACT (IV 

OF 1882) — contd. 

~~~ ~ — s. 135-— - contd. 

of Property Act, 1882. Tota Ram v. Lala 

I. Xj. R. 20 All. 468 

25. * ; — — ■ — - Sale of ' actionable 

claim — Mortgagee by assignment — Assignee of prior 
lien. The assignee of a mortgagee obtained a 
decree for the principal and interest due under the 
mortgage, subject to a prior lien of the appellant. 
The appellant’s prior lien had also been acquired by 
assignment, the consideration for which was proved 
to have been -R575 though it purported to have 
been a much larger sum. On the appellant con- 
tending that s, 135 of the Transfer of Property 
Act did not apply so as to prevent his claiming a 
lien for the larger sum : — Held, that the appellant 
was only entitled to a Hen for the price paid by 
him for the assignment, Rama Sastri v Nara- 
simha Ayyar . I, Xi. R. 22 Had, 301 

28.- — — — “ Judgment of a 

competent Court ” — “ Actionable claim” — Suit by 
assignee of a foreign judgment — Consideration 
smaller than amount of judgment-debt — Decree for 
whole amount . The assignee of a judgment for 
R 12,297 passed against the defendant by the 
Supreme Court of Mauritius sued in a Court in 
British India to recover the amount of the judg- 
ment with interest. Defendant, amongst other 
defences, contended that the transfer was not 
supported by consideration ; and the Subordinate 
Judge, finding as a fact that only R5,500 had been 
paid therefor, held that the foreign judgment was 
an actionable claim within the meaning of s. 135 of 
the Transfer of Property Act and decreed in 
plaintiffs favour for that amount only, with interest. 
On appeals being preferred to the High Court:— 
Held, that the plaintiff w r as entitled to recover the 
whole amount of the judgment, Semhle : The 
word “ judgment ” in cl, (d) of s. 135 of the Transfer 
of Property Act includes a foreign judgment. 
VYTHILINGA PaDAYACHI V SlTHABAM AYYAR 

■ I. L. R„ 23 Mad, 440 

27.^ — — — — - — s, 135 (b) — Exception not appli- 
cable, where debt not the whole consideration— W ill, 
construction of— t6 Lahham” meaning of — Probate 
and Administration Act (V of 1881), ss. 128 , 130, 
131 — Interest allowable on demonstrative legacies — 
Demonstrative legatee, right of, to resort to general 
assets. The word “ Labham ” is generi-: and covers 
different kind of profit and in its ordinary and 
comprehensive sense means profit, gain or income 
as opposed to the corpus yielding the same and 
includes interest and dividends and income from 
immoveable property, especially where other por- 
tions of the will show such to have been the inten- 
tion of the testator. The exception in paragraph 
(b) of s. 135 of the Transfer of Property Act will 
apply only where the whole of the consideration 
for the transfer is a debt due by the transferor. 
The rule that in the case of demonstrative lega- 
cies the legatee is entitled to resort to the general 
assets on failure of the source intended will not 
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apply where there are directions to the contrary 
by the testator. Under the English law, interest 
is payable on demonstrative legacies from the 
expiry of one year from the testator’s death. 
Mullins v. Smith , 1 Drew . & 3m. 204 , approved 
and followed. Lord Londesborough v. Somerville, 
19 Beav. 295 , approved and followed. The same 
is the law in India and the absence of a distinct 
provision in ss. 128, 130 and 131 of the Probate 
and Administration Act with respect to interest 
on such legacies does not imply an intention to dis- 
allow interest in such cases. Chinnam Raja- 
mannar v. Tadikonda Ramachendra Rao (1905) 

I. L. R. 29 Mad. 155 

3* s. 136 — Purchase of elephant 

with authority to recover the same from a stranger . 
The owner of certain land, in consideration of a 
sum of money, transferred to the plaintiff, a 
pleader, the right to elephants caught in pits in the 
owner’s land and the right to sue for the recovery 
of such elephants from any person in possession of 
them. The plaintiff sued the defendants to re- 
cover possession of an elephant which had been 
trapped and was in defendant’s possession at the 
time of the transfer to plaintiff. The suit was 
dismissed on the ground that the plaintiff had 
brought an actionable claim within the meaning 
of s. 136 of the Transfer of Property Act, 1882. 
Held , that the section was not applicable. Rama- 
krishna v. Kurikal . I. Xi. R. 11 Mad. 445 

2. Purchase of ac- 

tionable claim by officer of Court — Jurisdiction, 
meaning of term. S. 136 of the Transfer of Pro- 
perty Act, 1882, provides that no officer connected 
with a Court of Justice can buy an actionable 
claim falling under the jurisdiction of the Court 
in which such officer exercises his functions. The 
plaintiff, an officer in a District Court, having 
purchased the rights of the mortgagee in a bond, 
sued to recover R2,225 due upon it in the Court 
of the District Munsif. Held , that, as the claim 
did not fall under the immediate jurisdiction of 
the District Court, s. 136 was not applicable. 
SlNGARACHARLU V. SlVABAI 

I. E. R. II Mad. 498 


TRANSFER OF PROPERTY AMEOT- 
MENT ACT (III OP 1885). 

s. 3. 

See Vendor and Purchaser — Comple- 
tion op Transfer. 

1. 1* R, 19 Calc. 623 

TRANSFER OP TENURE. 

recognition of, by landlord — 

See Landlord and Tenant. 

, 1. 1*. R. 34 Calc. 902 


TRANSFER OF TITLE. 

See Sale Certificate. 

I. Xi. R. 35 Calc. 614 

TRANSLATION. 

See Copyright . 1. 1 ». R. 14 Rom. 5 86 
I. L. R. 19 Bom. 557 

TRANSPORTATION. 

See Sentence — Transportation. 
absence by reason of — 

See Limitation Act, 1877, s. 7. 

1 B. L. R. S. N. 25 

TRANS-SHIPMENT PERMIT. 

See Sea Customs Act, s. 128. 

I. L. R. 4 Bom. 447 

TREASON. 

See Waging War against the Queen, 

7 B. Xi. R. 63 

TREASURE TROVE. 

See Treasure Trove Act. 

1 . Beng. Reg. V of 1817— Hidden 

treasure — Duty of finder of hidden treasure — Rights 
of finder , zamindar, and Government. Some persons, 
while digging a field in certain zamindari found 
an earthen pot containing money. The finder 
and the zamindar both claimed to be entitled to 
the treasure, but the provisions of Regulation V 
of 1817, with regard to the finding of hidden 
treasure, were not complied with by them, and on 
this ground the Judge held they were not entitled 
to it. The Government claimed the money on 
the ground that the provisions of the Regulation 
had not been complied with, and it was made over 
to the Collector, an appeal to the High Court 
being dismissed. In re Uma Charan Banerjee 

7 B. Xi. R. Ap. 3 

s.c. Oma Churn Banerjee v. Collector of 
Hooghly . . . . . 15W.R. 525 

2. , ss. 6 and 2 — Valuable pro- 

perty — Ornament. The owner of the house where 
an ornament has been found concealed may, under 
s. 6, Regulation V of 1817, retain possession of it 
as a “ valuable property ” under s. 2 if no one else 
has substantiated any claim thereto. Prem Moyee 
Bewah v. Nobin Chunder Chowdhry 

4 "W. R. Mis. 8 

3. — . Mad. Reg. XI of 1832— -Right 

to idols discovered— Right of owner of property— 
Right of trespasser — Omission to give notice to 
authorities. Certain idols and vessels of copper 
were discovered accidentally by one Shaik Mira 
and his brother, while digging for stones, in a 
masonry building underneath the ground in a 
rather elevated part of the bed of the tank of 
Anandur which belongs to the zamindari of Shiva- 
ganga. No intimation of the discovery was given 
by the finders to any public authority, but the 
Subordinate Magistrate, being informed of it by 
the police, proceeded to the spot and recovered; 
the idols on the third or fourth day after 
they were found. They were then sent by the 
Magistracy to the Court of the Principal Sudder 
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TREASURE TROVE — concld, 

Ameen to Madura to be dealt with under the pro- 
visions of Regulation XI of 1832. Proclamation 
inviting claimants was made, and petitions asking 
for possession of the idols were presented by three 
parties — first, by the Rani of Shivaganga, on the 
ground that she was trustee of the devastanams 
on her estate, on which the idols had been found ; 
second, by the Stanikam of a temple in the village 
of Anandur and third, by the finder. The Prin- 
cipal Sudder Ameen adjudged the idols to be the 
property of the Rani, and directed that they should 
be delivered to her. The finder appealed to the 
Civil Court, which reversed the decision of the 
Principal Sudder Ameen, and directed delivery 
to the appellant. Against this order the Rani 
appealed to the High Court on the grounds first, 
that Regulation XI of 1832 only applies to cases 
in which the ownership of the property is undis- 
covered, and that, in the present case, the Rani 
was presumably the owner of the property found ; 
second, that a trespasser could not benefit by 
the finding. Meld, that the Rani had no title to 
what had been hidden in former times in the soil 
now belonging to her ; that it had been found 
that these idols were hidden in a stone chamber 
specially appropriated to that purpose, and that 
she could not therefore claim a title as owner. 
As to the objection that the finder, being a trespas- 
ser, could not benefit : — Held, that it was unneces- 
sary to consider this objection unless the Rani had 
some right or title to the treasure, the same as 
she had in the soil of the tank ; that she had not 
such right, and therefore that the contention as 
to the right to the property found lay between the 
finder and the State, which had made no claim. 
An objection, not before taken, was alleged to be 
' argued at the hearing, viz. , that the formalities 
prescribed by the Regulation had not been com- 
plied with. Held , that, though immediate notice 
had not been given by the finder, the property 
was within three or four days of its discovery in 
the hands of the authorities, who might be said 
therefore to have supplied the necessary notice. 
Kattama Natchiar v. Muhammad Mira Ravtttan 

7 Mad. 150 

TREASURE TROVE ACT (VI OF 1878). 

See Treasure Trove. 

Right of a taluhh- 

dar in Gujarat to treasure trove — Rights of Govern- 
ment — Criminal Procedure Code , 1882, ss. 523 and 
524 — Property placed at the disposal of Government 
A bag containing R248-2-0 and a gold ring was 
found buried in a field under circumstances which 
created suspicion of the commission of an offence. 
The District Magistrate called for claimants to 
' come forward under s. 523 of the Code of Criminal 
Procedure (Act X of 1882). Thereupon the plaint- 
iff- put in his claim, alleging that, as talukhdar 
iand owner of the soil in 'which the property was 
found, be was entitled to the property. His 
claim was rejected, and an order was passed 
t under s. 524 of the Code placing the property at 
■the disposal of Government. The talukhdar then 


TREASURE TROVE ACT (VI OF 1878) 
— concld * 

sued the Secretary of State for India in Council 
to recover the property in dispute. The Joint 
Judge awarded the claim. Held , reversing the 
decree of the lower Court, that, in the absence of 
any evidence to prove the talukhdar’s right to 
treasure trove either by a. grant or prescription, 
the property belonged to Government^ the^ Indian 
Treasure Trove Act (VI of 1878) being inappli- 
cable, as no notice was given by the finder, nor 
were any proceedings taken under it. Secretary 
of State for India v. Vaktsangji Meghrajji 
I. Ii. R. 19 Bom. 668 

_ s. 3 — Property not hidden is not trea- 


sure trove and belongs to the owner of the land , on 
which it is found. S. 3 of the Treasure Trove Act 
defines treasure trove as anything of value hidden 
in the soil or in anything affixed thereto. Property 
not hidden is not treasure trove and is not governed 
by the provisions of the Act. Unclaimed articles 
not found hidden are the property of the person 
on whose land they are found, unless they are 
found in a public place, in which case they belong 
to the finder. Under the English law the posses- 
sion of land carries with it possession of every- 
thing which is attached to or under that land and 
in the absence of a better title the right to possess 
it also, except in the case of articles found in a 
public place. This is also the law in India. In 
England, where the article is hidden, the fact of 
its being so hidden is taken to show that the owner 
did not intend to abandon it, and when it is subse- 
quently found hidden, and the owner is not forth- 
coming, the law gives it as bonum vacuum to the 
Crown. Hampi Sri Viru Paksha Swami Temple 
v. Lambani Golya (1908) I. Ii. R. 31 Mad. 397 

TREATY. 

See Native State. 

I. E. R. 35 Calc. 478 

Tenure of territory in Bom- 


bay. The nature and results of Governor Aungicr’s 
Convention stated, and the origin of 44 pension and 
tax” in Bombay traced. Treaty of the 23rd June 
1661 between Charles II and the King of Portugal 
considered. The treaty in 1664-65 by Mr. Hum- 
phry. Cook with the Viceroy of Goa was entered 
into without authorization by the Crown of Eng- 
land or the Crown of Portugal, was not ratified 
by either, was expressly repudiated by the former, 
and never was of any force. Doe d. De SUveira v. 
Texeira , 2 Mor. Dig . 250 , observed upon. Naoroji 
Beramji v. Rogers . . . & Bom. O, C. 1 

2. Cession of Bombay and 8a P 

sett© to Portuguese. The treaty made between 
Sultan Bahadur of Gujrat and the King of Portu- 
gal on the cession of Bassein and its dependencies 
(including Bombay and Salsette) to the Portuguese 
referred to. Secretary of State fob India v. 
Bombay Landing' and Shipping Company 

5 Bom. O. C. 23 


See Lopes v. Lopes 
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3 — - Money settled upon members 

of Royal Family of Oudh and their heirs— 
Perpetual pensions by payments arranged between 
sovereign powers — Construction of the word “issue” 
as used in a treaty between them, and in subsequent 
■correspondence. An arrangement between two 
sovereign powers, viz., the King of Oudh and the 
’East India Company, whereby members of the 
Royal Family of Oudh had secured to them and 
to their issue pensions in perpetuity, although a 
settlement of pensions in perpetuity could not, 
under the Mahomedan law, be validly made by 
a private individual, .took effect as a contract or 
treaty between the powers. Held, on the construc- 
tion of a treaty made in 1838 between the King 
of Oudh and the East India Company, that it 
was the intention of the King thereby to provide 
pensions for certain members of the Royal Family 
in perpetuity ; that if any of the pensioners should 
die without issue, his or her pension should revert 
to the King ; that the words “ heirs 55 and “ issue ” 
were used as convertible or equivalent terms ; 
and that they meant persons who would be heirs 
•according to Mahomedan law. Held, also, that the 
King intended in 1842 to provide for the ancestress 
of the plaintiffs an additional pension of the same 
kind as the pension which he had provided for her 
in 1838 ; and that, according to the letter written 
by the King in that year to the Government of 
India, after her death, if she should have left issue, 
the additional pension was to be payable to such 
of her issue as should be also her heirs, according 
-to the rules of the Mahomedan Law of Inheritance, 
Mariam Regttm v. Mirza . Wazir Begum v. Mirza 
I. I*. R. 17 Calc. 234 
L. R. 16 I. A. 175 

TREES. 

See Bhagdari and Narwadari Act, s. 3. 

I. Ii. R. 31 Bom. 183 

See Bombay Revenue Jurisdiction 

Act, s. 4 . X. L. R* 1® Rom. 319 

See Injunction — Special Cases — Cut- 
ting Trees. 

See Land Acquisition Act (I cf 1894), 
SB.. 3 (a), 23 (2). 

I. Ii. R. 30 Mad. 151 

See Landlord and Tenant. 

I. E. R. 29 All. 484 
I. Ii. R. 30 All. 134 

See Landlord and Tenant — Property 
in Trees and Wood on Land. 

See Limitation Act, 1877, s. 28 (1871, 
s. 29) . . I. L. R. 3 All. 435 

See Limitation Act, Sch. II, Art. 144— 

•' Immoveable Property 2 A gra 300 

4 N. W. 167 
I. Ii. R. 16 Bom. 353 
I. Ii. R. 19 Bom. 207 

See Ownership, Presumption of. 

22 W. R. 405 
I. BAR. 16 Bom, 547 


TREE 8 — contd. " 

See Partition — Miscellaneous Cases. 

I. Xi. R. 23 All. 291 

See Possession-Evidence of Posses- 
sion . . I. Ii. R. 24 All. 294 

See Prescription — Ease ments— T rees . 

I. B. R. 19 Bom. 420. 

See Small Cause Court, Mofussel — Ju- 
risdiction — Moveable Property. 

3 Mad. 237 
24 W. R. 394 
I. Ii. R. 3 All. 168 
I. B. R. 5 All. 564 

document giving right to cut 

and enjoy— 

See Registration Act, 1877, s. 17, cl. 
(d) . . I. Ii. R. 20 Mad. 58 

liability for cutting- 

See Master and Servant. 

I. Ii. R. 23 Calc. 922 

order to cut down — 


See Nuisance — Under Criminal Proce- 
dure Codes 5 B. L. R. 131 

removal of, suit for — 


See Jurisdiction of Civil Court — Rent 
and Revenue Suits— N.-W. Pro- 
vincei§ , . I. Ii. R. 23 All. 486 

2 Agra, Fart II, 183 : X. I*. R. 8 All. 446 
I. Ii. R. 9 AIL 35 
I. L. R. 20 All. 519 

See Limitation Act, 1877, Sch. II, Art. 
32 . . I. L. R 8 All. 446 

I. Jb. R. 10 All. 034 
I. B. R- 20 All. 519 
I. Ii. R. 24 Calc. 160 

restriction as to felling — 

See Madras Rent Recovery Act, s. 11 

I. Ii. R. 15 Mad. 47 


right to cut- 


See Forest Act, ss. 75 and 76. 

I. Ii R. 18 Bom. 870 
I. Ii. R. 2S Bom. 518 

See Grant— Construction of Grants. 

I. L. R. 23 Bom. 518 

See Prescription— Easements— Trees. 

I. Ii. R. 19 Bom. 420 

— value of— 


See Land Acquisition Act, s. 23. 

13 G.JWVN*. 487 

1 , _ — Standing timber —Manga tree 

Custom of a locality— ^Registration Act [XX of 

1866), s.- 3. By the term tc timber ” is meant 
properly such trees only as are fit to be used in 
building and repairing houses. A mango tree, 
which is primarily a fruit tree, might not always 
come within the term “ standing timber ” used in 
the definition of immoveable property in s. 3 of 
the Indian Registration Act (XX of 1866). But 
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TRESPASS— contd. 

See Madras Forest Act, s. 21. 

I. 1. R. 12 Mad, 228 

See Madras Police Act, s. 21. 

I. 1. R. 17 Mad. 37 

See Master and Servant. 

2 B. 1. R. A. C. 227 

2 B. 1. R. O. C. 140 

See Misjoinder of Parties. 

I. X,. R. 19 Mad. 335 

See Railways Act, 1871, s. 2. 

I. L. R. 1 Bom. 25 

See Recorder of Moulmein. 

6 W. R. Civ. Ref. 4 

See Recorder of Rangoon. 

I. X. R. 20 Calc. 689 

See Right of Suit— Injury to Enjoy- 
ment of Property. 

1.1. R. 19 All. 153 

1. 1. R. 25 Bom. 248 

9 C. W. 357. 477 

See Rioting . 1. 1. R. 6 Mad. 245 

10 C. 1. R. 278 
W. R. 1864, Cr. 21 

See Special or Second Appeal— Small. 

Cause Court Suits — Trespass. 

See Tort . . 12 0. W. M. 973 

1. 1. R. 36 Calc. 433 
13 C. W. 357. 485 
See Wrongful Distraint. 

5 W. R., Act. X, 67 

3 B. 1. R. A. C. 261 

by cattle — 

See Cattle Trespass, and Cattle Tres- 
pass Acts. 

See Nuisance — Under Criminal Proce- 
dure Codes . 2 B. 1, R. A. Cr. 45 

9. B. 1, R. Ap, 36 

- — on burial ground — 

See Religion, Offences relating to. 

I- 1. R. 10 Mad. 126 
I. 1. R. 18 All. 395 

... on immoveable property— 

See Limitation . 1. 1. R. 36 Calc. 141 

1. GENERAL CASES. 

1. -- — landlord and tenant— 

to reversionary interests — -Right of landlord to sue 
for damage — English law , non-applicability of . 
Many of the tenures in India are in the nature 
of a partnership, in which he to whom the land 
belongs participates with the cultivators in the 
crop. Therefore the law of England, that a 
landlord who has parted with this possession to a 
tenant cannot sue in trespass for damage to the 
property, unless the wrongful act complained of 
imports a damage to the reversionary * interests, 
does not apply to landlords in India. Venkata- 
CHALAM ChETTI ■% A^URI^ 

' ' X 1. R. 2,Mad.:S32 


TREES — condd. 

H may be classed as a timber tree where according 
to the custom of a locality its wood is used in 
build ins houses. Krishnarao v. Babaji 

1. 1. R. 24 Bom. 31 

2. Tree-pottah — Might to land on 

which trees stand — Tree-pottahdars , rights of. Held , 
per Davies and Moore, JJ., affirming the judg- 
ment of Benson, J. (Subram ani a Ayyar, J. y 
dies.}, that persons holding a pottah for palmyra 
trees in Tinnevelly are not ipso facto entitled to an 
ordinary raiyatwari pottah for the land on which 
the trees stand. Per Subramanja Ayyar, J , — 
Land on which a man plants a palmyra tope is in 
his exclusive occupancy and possession as a raiyat 
of Government, subject to his liability to pay any 
assessment or assessments which the Government 
may from time to time be entitled to impose and 
subject also to all other lawful incidents attaching 
to a holding of that description. The rights of a 
tree-pottahdar and the nature of the revenue levied 
on such pottahdars considered. Theivu Pandi- 
than v , Secretary of State for India 

1. 1. R, 21 Mad. 433 

TRESPASS. 

Col. 

1. General Cases . . , 12654 

2. House-Trespass . . . 12658 

See Calcutta Municipal Consolidation 
Act, 1888, s. 2 X. 1. R. 21 Calc. 528 

See Civil Procedure Code, 1882, s. 244 
— Questions in Execution of Decree. 

3 B. 1. R. A. C. 413 

12 B. 1. R. 208 note 

See Civil Procedure Code, 1882, s. 424. 

I. 1. R. 24 Calc. 684 

See Conversion 1. 1. R. 22 Mad. 197 

See Court of Wards. 

12 C. W. 357. 1065 

See Criminal Trespass. 

See Damages — Suits for Damages — 
Torts . . 8 Bom. A. C. 177 

7 357. W . 47 
25 W. R. 548 

1. 1. R. 13 All. 98 
1 1. R. 10 All. 198 

1. 1. R. 36 Calc. 433 

See Debtor and Creditor. 

2 Ind. Jur. O. S. 7 

See Execution of Decree— Liability 
for Wrongful Execution. 

3 ®. 1. R. A. C, 413 
12 B, 1. R. 208 note 

See Injunction— Under Civil Proce- 
dure Code, 1882, 

, I.X.R. 22 All. 449 

See Limitation . 9C.W, 157, 111 

See Limitation Act (XV of 1877), Son. 
II, Arts. 139, 144 

1.1. K, 31 MadL 163 

■ ■: v . ■■■ 1 : 5 : ■ ' ' ■■ 



7. Trespass on burial ground— 

Penal Code , s. 297 — Trespass by co-owner. A , B, 
C , and D were co-owiiers of a plot of land in which, 
they were accustomed to bury their dead. A and 
B opened a saw-pit close to the graves of D's 
relatives, but did not disturbed any of the graves. 
Held, that they were wrongly convicted under s, 
297 of the Penal Code. In re Muhammad Hamtn 
Khan . . - . I. L. R. 3 Mad. 17B 

8. Liability for trespass by 
defendants not actually committing it 

— Committee under Act XX of 1863. Held, in a suit 
under Act XX of 1863, that where the evidence 
showed that certain acts of trespass by one of the 
defendants were for the benefit and on behalf of 
the members of the committee, and were after- 
wards adopted and taken advantage of by them 
when they had acquired a full knowledge of those 
acts, the defandants for whose benefit the 
acts were done were liable for the trespass. 
Venkatasa Naiker v. Srinivassa Chariyar 

4 Mad. 410 

9. : Court of Wards, powers of— 

Mai- admin isirai ion — Court of Wards Act (Bengal 
Act IX of 1879)—“ Proprietor '—Infant bene- 
ficiary , residuary legatee , when c< proprietor ” — Exe- 
cutrix, position of — -Possession — Continuing trespass 
— Injunction— Civil Procedure Code (Act XIV of 
1882), s. 424— Notice of suit, whether necessary, 
where Public Officers are sued in individual capacity 
or injunction sought — Jurisdiction ■ — Immoveable pro- 
perty — Acquisition by executrix— Trespass under 
order of higher official . Thirteen years having 
elapsed since the death of the testator, and th© 


8. Suit for arrears of 

rent for a period during which zamindar had been 
in possession as purchaser at a sale for arrears of 
• rent afterwards set aside. In a suit by a zamindar 
against his patnidars for arrears of patni rent for 


the years 1294, 1295, and part of 1296, it appeared ] 


TRESPASS — contd . 


TRESPASS — contd. 


1. GENERAL CASES. — contd. 


2. — Wrongful distraint of crops 

— Distraint without notice — -Penal Code, s. 79 — 
Resistance to wrongful distraint. A zamindar was 
held to be justified in exercising his right of private 
distraint of crops, if he had served the defaulters 
with Written notices under Act X of 1859, s. 116 ; 
and, in such a case, raiyats, who knowingly resisted 
the distraint, were held to be not protected by the 
Penal Code, s. 79. But if the zamindar’ s people 
enter upon crops with intention of distraining 
without notice, the raiyat- owners are justified in 
considering such action as trespass. Queen v. 
Kanhai Shahu . . .23 W. R. Or. 40 

3. Land taken by Government 


without formality prescribed by Beng. Reg. 
I of 1825 — Right of owner to maintain suit against 
Government for rent. Lands Were occupied by the 
‘Government for the purpose of making an embank- 
ment without the observance of the formality re- 
quired by Regulation I of of 1825. Held, that the 
-owner of the land was entitled to maintain a suit 
against Government for the rent of the land during 
the time he Was kept out of possession. Joy- 
narain Bose v. Collector oe 24-Perganas 

Marsh. 56 

Collector of 24-Perganas v . Joynarain 
Bose . . W. R. E. B. 18 : 1 Hay 122 

4. Suit to prevent trespass — 

Suit to close doors — Cause of action — Possibility 
•of injury. No suit can lie to close doors opened by 
a person in his own wall, on the ground of a pos- 
sibility of his committing trespass on the land of 
the plaintiff, or of his having actually committed 
such, trespass. It will only lie when the opening of 
the doors is in itself such an irremediable injury 
that the plaintiff would not be sufficiently com- 
pensated by money damages. Gibbon v . Abdur 
Rahman Khan . . 3B. L. B. A. C. 411 

5. — — Sale for arrears of rent — 

Sale under defective notice — Reversal of sale for 
irregularity. A, a zamindar, sold the right of B, 
his pantidar, for arrears of rent under Regulation 
VIII of 1819. This sale was subsequently set 
aside at the suit of B for irregularity. A then 
sued B for the arrears under Act X of 1859, and 
B pleaded limitation. Held, that A was not guilty 
of a trespass in bringing the property to sale under 
a defective notice, and A could not have sued for 
arrears pending the proceedings to set aside the 
sale. SWARNAMAYI V. SHASHI MuKHI B ARMANI 

2 B. L. R. F. C. 10 

S.C. SURNOMOYEE V. SHOOSHEE MoKHEE BuR- 

monia , . . . . 12 Moo. I. A. 244 

11 W. R. P. C. 5 


1 GENERAL CASES — contd. 

that the patnidars had been out of possession during 
a portion of that period when the zamindar himself 
had been in possession, having purchased the 
tenure at the sale held in proceedings instituted 
by him under the Regulation. It appeared, 
however, that the sale had been set aside owing 
to the proceedings having been instituted against 
the predecessor of the patnidars who was then 
dead, and thereupon the zamindar gave notice to 
the patnidars to retake possession, which they 
accordingly did. During the time he was in pos- 
session the zamindar himself collected some of 
the rent. The lower Court dismissed the claim 
for rent for the period during which the plaintiff 
was so in possession *on the ground that he was a 
wrong- doer and trespasser, and that consequently 
the defendants could not be held liable for rent 
during that period. Held, that this -was no reason 
for refusing the plaintiff a decree for such arrears, 
as upon the authority of the decision in Sumo 
Moyee v. Shooshee. Mohhee Burmonia , 2 B. L. R. 
P. C. 10 : 12 Afoo. I. A. 244, the plaintiff could not . 
be treated as a trespasser, and that he w'as entitled 
to recover the actual arrears outstanding for 
the period in question, hut not the interest thereon. 

| Dhunput Singh v. Saras wati Misrain 

I. L. R. 10 Cale. 267 
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TRESPASS— contd. 

L GENERAL CASES— concld. 

administration by the executrix of his estate, 
which consisted of immoveable property in Eastern 
Bengal and Assam, not being complete, and there 
being a suggestion of mal-administration, the 
Court of Wards of Eastern Bengal and Assam 
declared the infant beneficiary a minor under the 
Act, declared its determination to take the estate 
under its charge as the property of the minor, and 
directed that possession be taken of the property 
on its behalf. Subsequent to this declaration the 
executrix purchased a house in Calcutta for the 
estate - and out of the assets of the estate. The 
officers appointed by the Court of Wards proceeded 
to execute its directions, they collected and appro- 
priated rents, the collection, however, being made 
in the name of the executrix as mutation of names 
had not been effected, and they took over the 
establishment of the executrix in the absence of 
the executrix, without her consent and in spite of 
her protest. On a suit being instituted without 
notice under s. 424 of the Code of Civil Procedure 
by the executrix against the officers in their private 
individual capacity as trespassers, for a declara- 
tion of her title and for an injunction : — Held , that 
the Court of Wards can only take possession of the 
estate of a minor, if he can be said to be its “ pro- 
prietor ” within the meaning of the Court of Wards 
Act. The residuary legatee does not become 
“ proprietor 55 until, after administration has been 
completed, and the residue ascertained and made 
over to him. The Court of Wards has no power 
under its Act to override the wishes of testators 
and proprietors generally. The Court of Wards 
has no power to determine whether there had been 
mal-administration by the executrix, and on its 
own determination to take possession of the pro- 
perty vested in the executrix. Mal-administration 
by the executrix was no ground for taking posses- 
sion, by the Court of Wards. In the circumstances 
of the case, possession of the estate reaDy remained 
with the plaintiff and there was a continuing tres- 
pass against which the plaintiff was entitled to 
relief by way. of injunction. S. 424 of the 
Code of Civil Procedure has no application where 
public officers are sued not in an admitted official 
capacity but as individual trespassers, nor so far 
as a suit seeks for relief by way of injunction. * The 
High Court may entertain an action in respect of 
immoveable property, provided a portion of such 
property is within the jurisdiction. It is not 
necessary that the cause of action should arise 
within the local limits, or be specifically with refer- 
ence to the portion of the property within those 
limits. An acquisition of property for the estate, 
by the executrix, by purchase out of the assets 
of the estate formed part thereof, although the 
purchase took place after the declaration of the 
Court of Wards taking over charge of the estate. 
A trespass committed by order of a higher official 
is in substance the act of that official, who can be 
sued as a trespasser. Gakoba Stop ary Chau- 
X>HURAYI IK NaUNI RaYJAY RaBA (1 908) 

v V L he: 38 Calc. 


TRESPASS — contd. 

2. HOUSE-TRESPASS. 

1 . a Breaking open chest in. 

house by inmate of house — Penal Code , s. 457* 
T, being an inmate of his uncle’s house, broke- 
open a chest and took out property from it. He 
was convicted of an offence under s. 457 of the 
Penal Code. Held , that he could not properly be 
convicted under that section. Queek v. Tasuduk 
Hosseih . 6 3N. W. 301 

2. Breaking open door in exe- 

cution of decree — Penal Code , s. 456. Where 
the accused persons, execution -creditors, in com- 
pany with an authorized bailiff, broke open com- 
plainant’s door before sunrise with intent to 
distrain his property for which they were convicted 
on a charge of lurking house -trespass by night or 
house-breaking by night : — Held, that, as they were- 
not guilty of the offence of criminal trespass, 
there being no finding of any such intent as is 
required to constitute that offence, and that as 
criminal trespass is an essential ingredient of either 
of the offences with which they were charged, the 
conviction must be quashed. In ike matter of 
Jotharam Davay . . I. Ii, B. 2 Mad. 30 

3 . — Cattle yard — Building used for 

custody of 'property — Penal Code , ss, 442 , 457, 
The Court inclined to hold that a cattle-yard 
which was originally walled on four sides, and in 
one side of which, fallen out of repair, there was 
a gap stopped with a thorn, was a building used 
as a place for the custody of property, within the 
•meaning of s. 442 of the Penal Code. Query v. 
Dullee 6 18. W. 307' 

4. Entry into house with. 

forged warrant of arrest — Penal Code , 6 *. 452. 
Where A goes with a forged warrant of arrest into 
a house, and takes away one of the inmates against 
his will under the authority of such warrant, he is- 
guilty of house-trespass, by putting such person in 
fear of wrongful restraint, under s. 452 of the 
Penal Code. Queey v. Nuydmohuk Sirkar 

12 W; B Or. 33- 

5 . Bight of wife to enter hus- 

band’s house — >Wife excommunicated from caste . 
Excommunication from caste per se does not de- 
prive a Hindu wife of her right of joint enjoyment 
of her husband’s house, so as to make her a tres- 
passer if she enters the house to claim maintenance. 
Query v. Marimuttu ' * I. X*. B, 4 Mad, 243- 

8 . — Entering lock-up with in- 

tent to convey food to prisoner — Penal Code, 
s. 442 . Where a person entered into a havalat 
with intent to convey or attempt to convey food 
to a prisoner under trial, such act on his part did 
not amount to house -trespass within the meaning 
of s. 442 of the Penal Code. Empress v. Labai 

1. 1*. B* 2 AIL 301. 

7. _ Search for arms by Magis- 

trates whether executive or judicial act— 
Bond — ficles Protection of Judicial Officers . A 
{XVIII of 1850), s. 1 — Statutory powers of Executive- 
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TBS SPAS S — concld. 


TEE SPA SS — contd . 

2. HOUSE-TRESPASS — contd. 

Officers, how to be exercised — Indian Anns Act (XI 
of 1878), s. 26 — Provision u having first recorded 
grounds of his belief whether mandatory or directory 
— Criminal Procedure Code ( Act V of 1S98), ss. 94, 
96, 105, 106, 165 — Search-warrant — Magistrate as 
si Court ” — Search by police officer — Police Act ( V of 
1861), s. 4 — Powers of District Magistrate — Letters 
Patent of 1865, s. 20 — Extraordinary Original Civil 
Jurisdiction of High Court For some time pre- 
vious to the 27th April 1907, there had been a 
considerable tension of feeling between the Hindus 
and Mahomedans at Jamalpur, in the District of 
Mymensingh. On the 27th April a Mahomedan 
was shot by a Hindu, and a serious conflict was 
narrowly averted by the Sub-divisional Officer and 
the District Superintendent of Police. On the 
arrival of the District Magistrate in Jamalpur, on 
the morning of the 28th April, he received reports 
from the two Officers of the occurrences of the 
27th April, and he was also informed that the police 
had reason to believe that fire-arms were stored 
in certain cutcheries belonging to Hindu zamin- 
dars. In consequence, the District Magistrate 
accompanied by the District Superintendent of 
Police proceeded to search the cutcheries. Under 
the orders of the District Magistrate, the cutchery 
of the respondent was forcibly entered, boxes 
forced open and search made. On an action in- 
stituted against the District Magistrate for trespass, 
it was found as a fact that he had acted with per- 
fect bond fides : — Held (Brett, J. dissenting), 
that according to the principles of equity, justice 
and good conscience, the search constituted an 
actionable trespass unless warranted by some 
Statute, and in the circumstances of the case, 
the search was warranted by no Statute. When 
Executive Officers are invested with Statutory 
powers of a special and drastic nature, before 
exercising those powers, they must strictly comply 
with the provisions of the Act which created 
them. The search being a general search for 
arms, was not warranted by s. 25 of the Arms Act 
of 1878, which required that before making the 
search, the Magistrate should first record the 
grounds of his belief, in terms of the section 
which was not done. The words tc having 
first recorded the grounds of his belief” in 
s. 25 are mandatory. The search was not 
warranted by s. 105 of the Criminal Procedure 
Code, as, in the circumstances of the case, the 
Magistrate was not acting as a <e Court. ” The 
search was not warranted by s. 165 of the Criminal 
Procedure Cod& : that section does not apply to a 
Magistrate. Semble : A general search for arms 
would be governed rather by the provisions of the 
Arms Act, than by the provisions of the Code of 
Criminal Procedure. The search must be taken 
to have been conducted by the Magistrate in his 
executive and notin his judicial capacity, and hence 
he was not protected by Act XVIII of 1850. Per 
Harington and Brett, JJ, — The issue of a search- 
warrant by a competent Magistrate is a judicial 
act, Hope v. Wvered, L. B. 17 Q. B. D. 838, Mahomed 


2. HOUSE-TRESPASS — -conoid. 

Jackariah & Co. v. Ahmed Mahomed, I. L . B. 15 
Calc. 109, and In re Lakhmidas Naranji, 5 Bom. 
L. B. 980 , referred to. Clarke v. Brojendra 
Kishore Roy Chowdhry (1909) 

1. X. R. 36 Calc. 433 

But see the Pnwy Council judgment in the same 
case, on appeal, reported in 

I. X. R. 39 Gale. 953 

TRESPASSER. 

See Co-sharers — Enjoyment of Joint 
Property — Erection on Buildings. 

I. X. B. 18 All. 361 

See Ejectment I, Ii. B. 33 Bom. 499 

See Mesne Profits — Right to and 
Liability for. 

I. L. B. 24 AIL 376 
I. X. B. 19 Mad, 345 

Mode of Assessment and Calcu- 
lation , I. X. B. 23 All. 252 

See Possession — Nature of Possession 

I. X. B. 15 Bom. 238 

See Title— Evidence and Proof of 
Title . . X X. B. 19 Bom. 828 

See Trespass I. X. R. 36 Gale. 28 ; 433 

dispossession by — 

See Jurisdiction of Civil Court— Rent 
and Revenue Suits, N.-W. P. 

7 3ST. W. 228 ; 257 ; 259 ; 318 
I. X. B. 19 All. 34 

See Transfer of Property Act, s. 68. 

I. X. B. 19 All. 191 

effect of settlement with — - 

See Service Tenure. 

I. X. R. 18 Bom. 22 

suit against — 

See Decree — Form of Decree — Tres- 
passer . . 4 C. W. NT. 105 

See Jurisdiction of Civil Court— Rent 
and Revenue Suits, N.-W.' P. 

I. X. B. 1 AIL 448 
I. X. R. 16 AIL 325 
I. X. B. 19 AIL 452 
X X. R. 20 AH. 520 

See Landlord and Tenant — Ejectment 
— Generally , I. X. B. 19 Bom. 138 

See Mesne Profits— Mode of Assess- 
ment and Calculation. 

I. X. B. 1 All. 618 
I. X. B. 20 AIL 208 

See Onus of Proof— Ejectment. 

I. X. R. 19 Bom. 803 

See Right of Suit— Charities and 
Trusts . . X X. R. 18 Bom. 721 

$ee Wrongful Possession. 

X X. B. 4 Calc. 566 
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TBESP AS SEE— concld. 

.suit by— 

See Specific Relief Act, s. 9. 

I. Tin B, 15 Bom., 685 

. Mandatory injunction — Removal of 

encroachment. A mandatory injunction should not 
be granted against a trespasser compelling him 
to come on the land on which he had trespassed 
to remove an encroachment made thereon by him. 
Haveoji Manekji Wad i a a. Dastttr Kharsedji 
Mancherji (1904) . . I. I». B. 28 Bom. 20 

TBIAI.. 

See Jury, Trial by. 

See Criminal Procedure Code, 1898, s. 
350 ( a ) . . I. Ii. B. 82 Mad. 218 

— — , commencement of — 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 

, I. B. B. 25 Calc. 803 

difference in the modes of— 

See Criminal Procedure Code, 1898, 
s. 269 . . 1. 1*. B. 33 Bom. 423 

TBJBBTABY MAHALS OF ORISSA. 

. ~~~ / — — ' Jurisdiction — Mohur - 

hhunj — Execution — Decree of Court in British India 
— Transmission of decree for execution by Court at 
Mohurbhunj — Civil Procedure Code (Act XIV of 
1882), ss. 229 A, 229B. There being no notifi- 
cation to that effect in the Gazette under ss, 229A 
and 229B, Civil Procedure Code, a Civil Court in 
British India has no jurisdiction to order its de- 
cree to be sent for execution by the Court 
at Mohurbhunj. Kaslurchand Gajur v. Parshe 
Mahar , I. L. R. 12 Bom. 230 , referred to. The 
Tributary Mahals of Orissa, of which Mohurbhunj 
is one, do not form part of British India. Khatoo 
Sahoo v. Ratan Mahan ti (1902) 

' , T, X*. B. 29 Calc. 400 

s* c, 0 O. W. 1ST. 578 

TROVER/ • ' 

See Hundi — Liability on. 

I. Xu B. 18 Bom. 570 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Trover. 

' I. Ti, B. 12 Bom. 573 

— — suit in — 

See Husband and Wife. 

I. X«. B. 1 Calc. 285 

/ ij/ of stoppage in transitu 

■ — Contract for goods free on board — Insolvency. 
Goods contracted to be sold and delivered “ free on 
board,” to be paid for by cash or bills at the option 
of the purchasers, were delivered on board, and 
receipts taken from the mate by the lighterman 
employed by the sellers, who handed the same 
over to them. The sellers apprised the purchasers 
of the delivery, who elected to pay for the goods 
fay a bill, which the sellers having drawn, was 


TBOVE B — contd. 

duly accepted by the purchasers. The sellers 
retained the mate’s receipts for the goods, but the 
master signed the bill of lading in the purchasers 5 
names, who, while the bill they accepted was run- 
ning, became insolvent. In such circumstances, 
held by the Privy Council (reversing the decision 
of the Supreme Court at Bombay), that trover 
would not lie for the goods, for that on their delivery 
on board the vessel they were no longer in transitu 
so as to be stopped by the sellers ; and that the 
retention of the receipts by the sellers was im- 
material, as after their election to be paid by a 
bill the receipts of the mate were not essential 
to the transaction between the seller and purchaser. 
Framjee Cowasjee v. Thompson 

3 Moo. I. A. 422 

2. Conversion — Assignment of 

goods in certain warehouses on advances — 
Seizure of goods — Advance and assignment not 
simultaneous — Incomplete assignment. A bill of 
sale and assignment of goods as described as 
being in certain warehouses belonging to A was 
given by him for the loan of a sum expressed to 
have been paid on the day of the date thereof. 
Upon an action of trover brought against the as- 
signee of A, who had seized the goods, it appeared 
in evidence that a portion only of the goods 
was in the warehouse specified at the date of the 
sale, and that no part of the loan was paid, on that 
day, the same being discharged by instalments 
a few days afterwards : whereupon the Judges 
of the Supreme Court held that there had been, 
no valid transfer and consequently no conversion, 
and gave an interlocutory judgment in accordance 
with such view. Held , by the Judicial Committee 
on appeal from that decision, and from an order 
refusing a new trial, that the decision was not justi- 
fied by the evidence, and must be reversed and a new 
trial granted. Muttyloll Seal v. O’Dowda 

4 Moo. I. A. 382 

3. Suit to recover notes lost by 

gambling — Act XXI of 1848 • — Illegal consider- 
ation — Bona fide holder for value — Trust for spe- 
cific purpose. The plaintiff, the manager of the 
Oriental Bank, placed in the hands of D , a 
broker, thirteen Government Currency notes for 
R 1,000 each on D's representation that there 
was some company’s paper at a certain place 
which he could procure at a more reasonable rate 
than in the Calcutta market, if the money were 
given him to purchase it. If the Company’s paper 
was not procurable, the notes were to be 
returned to the plaintiff. D did not go to the place 
stipulated to purchase the Company’s paper, 
but, meeting the defendant and others, he went 
into a house hired for gambling, and lost at cards 
and paid away to the defendant some of the notes 
he had received from the plaintiff. The plaintiff 
now sued the defendant to recover the notes so 
entrusted to D, on the allegation that they had 
been entrusted by him to D for a specific purpose, 
and that the defendant was not a bond fide holder 
for' value. He (the plaintiff) stated in evidence 
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“ that if the paper had been bought, he would 
either have taken the papers at the most favourable 
market price for the bank, or have sold them and 
.given D the profit.” Held, that the plaintiff was en- 
titled to recover. The defendant was not a bond 
fide holder for value. Per Paul, J., in the Court 
below, and per Norman, J., on appeal. — The 
notes were especially entrusted to B lor the pur- 
chase of the Company’s paper. Per Phear, J . — 
Upon the case put forward by the plaintiff, the 
transaction was a short loan, and not a bailment, 
and did not bear the character of a trust. But 
upon the evidence the notes were the property 
of the bank, and remained so in D's hands, and 
therefore the plaintiff was entitled to recover on 
behalf of the bank. Buldeo Narain v. Scrym- 
geour . . 0 B. L. B. 581 

TRUST. 

See Administration . 9C. W. NT. 239 
See Civil Procedure Code, 1S82, s. 539. 

See Deed — Construction. 

I. Ij. B. 20 Bom. 310 

See Ecclesiastical Trust. 

2 Ind. Jur. O. S. 12 

See English Law — Trust, Declaration 

of . 4 Mad. 460 

See Express Trust. 

I. Ii. B. 31 Bom. 418 

See Hindu Law — Endowment-Alien" 
ation of Endowed Property. 

I. L. B. 8 Mad. 266 

See Hindu Law— Endowment— Crea- 
tion of Endowment. 

1 Ind. Jur. N. S. 14 
14 B. L. B. Ap. 175 
I. Ii. B. 4 Calc. 56 
I. B. 9 Bom. 169 
I. L. B. 12 Bom. 247 
I. L. B. 10 All. 18 
I. L. B. 25 Calc. 112 

See Hindu Law — Partition— Agree- 
ments not to Partition, etc. 

I. B. B. 6 Calc. 106 
I. Ii. B. 12 Mad. 287 

* ■ See Hindu Law — Will — Construction 
of Wills — Perpetuities, Trusts, Be- 
quests TO A CLASS AND REMOTE- 
NESS.. 

See Jurisdiction — Suit for Land — 
Trusts. 

; See Limitation Act, 1877, s. 10. 

See Limitation Act, 1877, Sch. II, Art. 
113 (1871, Art. 113) 

I. L. B. 2 Calc. 323 

See Mahomed an Law . 9 C. W. RT. 625 
See Mahomed an Law — Endowment. 

See Mortgage • . 9C.W.E 814 
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See Religious Endowment. 

I. Xi. R. 30 All. Ill 

See Res Judicata — Estoppel by Judg- 
ment . . I. B. R. 19 All. 277 

Ii. B. 24 I. A. 10 

See Right of Suit — Charities and 
Trusts. 

See Small Cause Court, Mofusstl — 
Jurisdiction — Trusts. 

See Trust Deed. 

See Trust Property". 

See Trustee. 

See Trustees Acts. 

See Trusts Act. 

See Will — Construction. 

I. ii. R. 4 Calc. 420 
I. U. B. 9 Mad. 325 
1 Ind. Jur. O. S. 86 
X. L. B. 15 Mad. 424 
I. L. B. 31 Mad. 283 

See W ill — Construction — Charitable 
Gift . .6 C. W*. ET. 321 

breach, of — 

See Executor . 1. 1». B. 20 Bom. 301 
— constructive — 

See Civil Procedure Code, 1882, ss. 
30, 539 . . 10 C. W. 35T. 866 

I. Ii. R. 33 Calc. 905 

See Debutter 10 C. W. RT. 738 ; 1000 
See EsTorPEL . . 10 O.W. ET. 747 


declaration of — 


See Stamp Act, 1879, Sen. I, Art. 36. 

I. B. R. 12 Mad. 89 

— — deed of — 

See Limitation Act, 1877, s. 10. 

I. L. R. 20 Bom. 511 

See Stamp Act, 1879, Sch. I, Art. 54. 

I. Ii. R. 20 Bom. 210 

. disavowal of— 

See Limitation Act, 1877, Sch. II, Art. 
144 (1871, Art, 145) — Adverse Pos- 
session . 1 . 1*. R. 1 All. 403 

for benefit of creditors — 

See Bill of Exchange. 

I. L. R. 3 Calc. 174 

See Debtor and Creditor. 

. 11 Moo. I. A. 317 

3 Agra 104, 321 
1 Bom. 233 
8 Bom. A, C. 245 
1. 1*. R. 7 Bom. 101 
1. 1*. R. 16 Bom. X 
I. Ii. R. 19 Bom. 12 
1. 1*. B. 20 Mad. 91 
I. Ii. R. 25 Calc. 642 
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— for benefit of creditors— concld. 

See Insolvency Act (11 and 12 Vict., 
0.21)— 

s. 9 . . I. L. B. 26 Bom. 476 

ss. 9 and 24. I. L. B. 26 Bom. 765 

for specific purpose — 

See Limitation Act, XV or 1877, s. 10 
(1871, s. 10). 

I. Ii. B. 4 Calc. 455 ; 897 
12 C. X. B. 370 
I. X. B. 6 Mad. 402 
I. Xi. B. 14 Bom. 476 
I. Xj. B. 32 Bom. 394 

See Trover . . 6 B. L, R, 581 

See Wtll . I. L. B. 32 Bom. 214 

— — — giving power to sell land in 

mofussil — 

See Jurisdiction — Suits for Land — 
Trusts. 

instrument of — 

See Stamp Act, 1879, Sch. J, Art. 50. 

I. L. B. 15 Mad. 386 

notice of— 

See Limitation Act, 1S77, Sch. II, Art. 
1834(1871, Art. 134)* 

I. L. B. 1 Bom. 269 

precatory trust — 

See W ill — Construction. 

I. X. B. 2 All. 55 
I. Ii. B. 4 All. 500 
L. B. 9 I. A. 70 
I. L. B. 15 Mad. 448 

— — — - revocation of — 

See Onus of Proof—' Trust, Revocation 

of . . . . 10 B. L. B. 19 

14 Moo. I. A. 289 

— — i scheme of management for — 

#ee Endowment. I. L. B. 21 Calc. 556 

— suit relating to — 

See Bight of Suit — Charities and 
Trusts. 

See Small Cause Court, Mofussil— 
Jurisd iction — Trusts. 

— — suit to set aside — 

See Limitation Act, Sch. II, 1877, Art. 
120 . . X Ii. B. 20 Bom, 511 

Muktad ceremonies— 

See Muktad Ceremonies. 

I. X. B. 33 Bom. 122 

1. • — Creation of trust— Owner of 

property constituting- himself trustee— Father open - 
ing an account in name of his son, la order that 
the owner , of the fund may constitute himself 
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a trustee, of it, he must either expressly declare 
himself a trustee, or must use language which, taken 
in connection with his acts, shows a clear inten- 
tion on his part to divest himself of all beneficial 
interest in it, and to exercise dominion and control 
over it exclusively in the character of a trustee. 
Erom the single circumstance that an account 
has been opened by a father in his books in the 
name of his son, in which money is credited to 
the son, no presumption can be raised in India 
that the father intends to create a trust, in favour 
of his son, of the sums appearing in the account. 
Ashabai v. Tyeb Haji Rahimtulla 

I. Ii. B. 9 Bom. 115 

2. Subsequent dispo- 

sition by settlor — Disposition out of income. Held „ 
that where a trust has been once perfectly 
created although there may have been no trans- 
mutation of possession, it cannot be defeated 
by any subsequent act of the settlor, and apparent 
dispositions of portions of the property afterwards 
made by him to particular members of a family, 
the individuals constituting which have, as a 
class, a beneficial interest in the whole, must be 
regarded not as gifts to them for creations of new 
trusts in their favour which he had no power 
to make, but as the acts of a trustee, and available 
only to the extent of the shares to which such 
persons may be entitled. But this applies only 
to dispositions out of the principal of the fund, 
and not to payments made out of its income to 
particular members of the family for their main- 
tenance, or other expenses, as there may be cir- 
cumstances which would render itinequi table to 
take an account- of the latter, so as to charge 
such persons with what they may have received 
beyond their respective shares. Jamsetji Jijibhai 
v. Sonabai . . 2 Bom. 130 : 2nd Ed. 133 

3. — Invalid declara- 

tion of trust — Intended transfer of property — 
Incomplete gift — Evidence of interested parties * 
The plaintiff, E, was the daughter of one A, 
deceased. K some two years before his death 
in 1866 contemplated conferring a bounty to the 
extent of B 5, 000 on each of his daughters, M and 
II. For M he bought a house at Zanzibar and 
settled it on her by a formal deed of settlement 
with various limitations. For H, too, he at 
first intended to buy a house ; but finding houses 
in Bombay were too dear, he purchased a Gov- 
ernment promissory note of the nominal of 
B5,000. The note was purchased in his own 
name, and a separate account of it opened in his 
books, headed “ The account of one promissory 
note bearing 5 per cent, interest.” This account 
he debited with all expenses over and above the 
B 5,000 incurred in and about the purchase of 
the note, such as for premium, carriage hire, etc., 
charging, moreover, 9 per cent, interest on these 
items of debit (which interest he carried as a gain* 
to his general interest account) and he credited 
the account with the interest collected on the note* 
from time to time, allowing interest at 6 per cent* 
on these items of credit: He kept also a separate* 
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account of the proceeds of the note, headed, • The 
account of interest on one promissory note for 
B5,000.” The plaintiff stated that on the day 
when the note was bought her father A brought 
it and showed it to her, saying, c ‘ This is y°^ r 
note ; take it when you want it and that she 
left it in his custody, saying, “ I will take^the note 
when my sons grow up and do business. _ Corro- 
borative evidence — which, however, differ in 

details from, and was in some respects inconsistent 
with, the evidence of the plaintiff— was given 
bv the plaintiff’s son and husband, as well as by a 
fourth witness not interested in the case. No 
interest was even paid to the plaintiff by A himself, 
although he lived for two years after the purchase 
of the note; but after A’s death his son recog- 
nized some claim in the plaintiff to the income 
of the sum of R5,OO0 set apart by A, and he paid 
her sums, equivalent to the proceeds of the note, 
with more or less regularity down to the date 
of his death. The note itself, however he sold 
without communicating with the plaintiff, and 
appropriated to himself the sum realized by the 
sale although he continued the account of interest 
on the note, and even headed that account in 
H’s name. Later still, after the death of A s 
son, his grandsons, the defendants, made similar 
payments for some time, but irregularly, and finally 
they refused to pay anything further. The plaint- 
iff sued for the note or its value, and for arrears 
of interest accrued due thereupon, asserting that 
the evidence established a declaration of trust in 
respect of the note. Held, that the evidence was 
insufficient to establish a valid declaration of 
trust, for while K’s hooks of account might very 
well he hold to corroborate the testimony of a 
trust which was itself of a satisfactory description, 
they -were insufficient of themselves to establish 
such a trust; while the oral testimony— which, if 
taken together and accepted a.s reliable, might 
well suffice to establish the acknowledgment of 
a trust— contained such discrepancies and was 
so generally misty and uncertain in character 
that it ought not to he accepted unless_ corrobo- 
rated by undisputed facts in the case incapable 
of being explained except on the hypothesis 
advanced by the plaintiff. Per Saugent, C J., 
The equitable doctrine of the transfer of ownership 
by acknowledgment of trust, when it is sought 
to establish it by oral evidence, requires to be 
applied in this country with the greatest caution , 
and we cannot doubt that to allow an acknowledg- 
ment of trust to be established by the evidence of 
interested parties speaking as to conversations 
which took place seventeen years ago without 
the corroboration derived from other evidence 
pointing irresistibly in the same direction would 
be to introduce a most dangerous mode of appre- 
ciating evidence in this country, and would offer 
a direct encouragement to perjury. The suit 
dismissed, but without costs, A s intention that 
H should have the benefit of the B5,000— to which, 

however, he had failed to give effect— being clear. 

TTm-BAi v Jan Mahomed Khalakdina 

JlIRBAI V. OASS T Tf v *7 Bo231( 229 
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Gift— Requisites 


to complete gift — Donor constituting himsetf trustee 
for donee— Enforcement of trust bp representative 
of donee— Trustee, liability of. The plaintiffs, 

M and R, were Parsis, and were married m the 
year 1851. The defendant was the widow of 
B M, who was the father of the plaintiff R. The 
plaintiffs sued to recover from the defendant 
certain Government promissory notes which they 
alleged had been presented by B to M at - her 
marriage for her sole and separate use. They 
alleged that the said notes, then of a nominal 
value of R 1,500, were endorsed in the name of 
the said B, and had been deposited by him for 
safe custody with M’s grandfather J ; that the 
said B during his life used from time to time to 
receive the same notes from J and draw the interest 
thereon for M ; that B died in 1864, and that after 
his death the defendant, who was his widow and 
executrix, used to draw the interest for M ; that 
in 1869 she obtained possession of the said notes, 
and had ever since continued in possession thereof, 
informing the plaintiffs that she was duly keeping 
them and collecting the interest for M ; that the 
plaintiffs had been living with the defendant 
until shortly before the present suit, and having 
then separated from her, had called upon her 
to hand over the notes and the accumulated 
interest, which she refused to do. The defendant 
denied that her husband B had ever presented 
M with Government notes for her separate use. 

She alleged that the notes which had been deposited 
bv B with J were her own separate property, and 
not IBs ; that she and her husband had dealt 
from time to time with them, and that no interest 
was ever paid to the plaintiffs, or either of them, 
or for their benefit. She further stated that, some 
of the notes which had been deposited with J 
had been disposed of by B in his lifetime with 
her consent ; that in 1869 she obtained the re- 
maining notes from J and sold them, and applied 
the proceeds to her own benefit. At the hearing 
it was proved that, on the occasion of the plamth 
iff’s marriage, presents were made to M bom 
by her own "family and by that of the bride- 
groom R • Two accounts were then opened m 
the books of the firm of J N & Go., of which 
ill’s grandfather J was a partner, one of which 
showed her acquisitions from her own family 
and the other her acquisitions from the family, 
of her husband. The latter account contained 
an entry (under date August 1854) to 
that B' the father-in-law of i¥, had bought two 
Government notes for R 1,500 in Ws name, and 
had obtained the interest on them, which was 
duly credited to her. Other documents were 
produced, proved to be in the handwriting of 
B and J, in which the said Government notes 
were alluded to as the property of if , and as having 
been purchased with her moneys. In 1864 
died without having endorsed the notes over to 
if or to any one in her behalf, and they remained 
ta his name in the hands of J until 1869, when 
the defendant got possession of them. Eeld, mat., 
B was liable to answer for the notes as a trustee 
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and after B the defendant as his executrix and 
representative. In the documents put in evidence, 
B alluded to the notes as M's property. His 
placing them, as he did, with M's grandfather 
was itself an acknowledgment, according to the 
practice of the class to which he belonged, that 
the benefit was to be hers and her children’s. 
He thus sufficiently admitted an obligation as 
trustee. The legal ownership was his, but he had 
acknowledged with sufficient clearness an obligation 
to hold and use the ownership for the benefit of 
another. Such a purpose clearly manifested 
constitutes a trust, and burdened with a trust the 
property passed from B to the defendant as his 
representative, and could be enforced against 
her. Held, further, that, having regard to the general 
practice among Parsis, the conduct of B in relation 
to the notes showed that it was his intention that 
the property should be enjoyed in sole and se- 
parate use by M and her children. Merbai v. 
Perozebai * . I. Ij. R. 5 Rom. 288 

■ '-5. ; ^ — Parol trust — 

Trustee-— Executor de son tort — Donatio mortis 
■causa — Appeal as to costs — Limitation. One T C 
in anticipation of death handed over his property 
to the defendant, his brother, and verbally 
directed him to pay certain specified debts and to 
apply the surplus for the necessities and support 
of his family. Held, that a good trust was created 
at any rate so far as the debts were concerned. 
The defendant claimed to have paid to S, the widow 
of one L , the deceased brother of T C, and himself, 
the sum of R7, 273-1 alleged to have been owing 
by T C to L. In a suit by the son of T O for an 
account the Assistant Registrar found (inter alia) 
in his report that R 1,975 had been paid to S by the 
■defendant, and that the balance R 5,298-1 had 
been taken over by the defendant by arrangement 
with S (the first payment being time barred). 
Held , that a good trust in favour of S for the whole 
debt due to her was created in respect of the moneys 
■which reached the defendant’s hands applicable 
under the terms of the mandate to him for the 
payment of her claim ; that no question arose 
as to limitation ; and that it was unnecessary to 
consider whether the defendant, if acting as an 
executor de son tort , had power to pay it though 
barred. Held, also, that the trust was not in the 
nature of a testamentary disposition, though 
it was created in anticipation of death, and could 
not after the death of T C be recalled by his 
representatives. Pechham v. Taylor , 31 Beav . 250, 
followed. Queers ; Whether as to the application 
of the surplus after payment of the specified debts 
the defendant was in the position of an executor 
de son tort , and that practically it may in some 
cases be difficult to avoid the application to Hindus 
of the principles upon which executorship de son 
tori rests. Jogendra Narain Deb Royhut v. Temple, 

2 hid, Jur. N. S. 234 , referred to. Semite : That 
even upon the findings of the lower Court the order 
as . to costs would have to he altered materially 
in favour of the defendant. Sdddasook Kootary 
v. Bamchtxder . I. X*. R. 17 Cale. 820 
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6. — — — . Trust created for 

specific purpose — Surplus after performance of 
trust. Where a trust had been created for specific 
purposes, viz., the performance of religious and 
other duties, and the trustee had duly appointed 
another trustee in his place, the latter being en- 
titled to hold the trust estate : — Held, that a decree 
having been made against the trustee personally, 
the corpus of the trust estate could not be sold 
to satisfy the claim of the judgment-creditor, 
nor could any specific portion of the corpus of 
the estate be taken out of the hands of the trustee 
on the ground that there was, or might be, a 
margin of profit coming to him personally after 
the performance of the trusts. Held, also, that in 
a suit in which all the parties interested were not 
before the Court there could be no decision as to 
the extent of the trusts nor as to whether any sur- 
plus profits of the trust estate would, or would not, 
after the performance of the trusts, belong to the 
trustee personally. Bishen Chand Basawat 
v. Nadir Hossein . I. L. R. 15 Calc. 329 

L. R. 15 I.A.1 

7. Improvements of 

estate — Rights of tenant for life and remainderman 
as to sums expended. A testator conveyed his 

| property which consisted of extensive coffee 
estates to trustees upon trust as to part thereof 
for certain persons for life and then upon trust 
for their children absolutely. A suit having been 
filed for the administration of the trusts of the 
will, a receiver was appointed. On the application 
of the receiver, and with the consent of all parties, 
the Court sanctioned the extension of the estate. 
This was done by raising a loan on pledge of the 
profits of the estate, out of which, when realized, 
the loan was paid off. By the will, the trustees 
were empowered to raise money for the purpose of 
managing the estate at their absolute discretion, 
either by using the profits or by pledging or selling 
the corpus. The tenants for life claimed that 
the loan might be declared a charge on the estate. 
Held, that the extension was within the powers 
of the trustees, but that, as between the life- 
tenants and the remaindermen, the former were 
entitled to have the sums expended on the im- 
provements charged on the corpus, they keeping 
down the interest. Ouchterlony v. Ouchterlony 
I. L. R. 11 Mad. 360 

8. Application by 

trustees to raise money by mortgage of trust-property — 
Sanction of Court . A testator by his will devised 
property in Bombay to trustees on certain religious 
and charitable trusts. The income of the property 
was more than was required for the purposes of 
the trust, and the trustees had a surplus of R 19,000 
in their hands. They were obliged to pull down 
a certain ehawl which stood upon the land for 
the purpose of rebuilding upon it, and they 
proposed, with a view to improve the property, 
to erect a larger and more substantial building 
than the former one. They expended the surplus 
R 19,000 which was on their hands, but found 
that to complete the work a further sum of R20,00Q 
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was necessary. This they proposed to raise 
by mortgaging the trust-property. They cal- 
culated that the whole mortgage-debt would be 
paid oh out of the surplus rents of the trust- 
property within three years. They filed this 
suit, praying that the Court would sanction 
the proposed mortgage. The Court, however, 
refused its sanction, and dismissed the suit. Dm- 
shaw Nowboji Bode v. Nowboji Nasarwanji 
Bode . . . I. L. B. 20 Bom. 46 

9. -l. ~~ Suit for declaration of 

trust — Possession of trust 'property — Breach of 
duty . In a suit for declaration of trust with re- 
ference to lands, it must be shown that the party 
against whom the trust is prayed must have ob- 
tained a more or less rightful possession of the 
lands, but impressed with the obligation of a trust 
that in a suit such as last mentioned, it must be 
shown that some duty primd facie fell on the 
defendants, of which they were committing a 
breach. Mezher Hossain v. Dinobendo Sen 

Bourke O. C. 8 : Cor. 84 

10. Recognition of trust —Deed 

of gift, validity of — Oudh Estates Act { I of 1869), 
s. 8. A talukhdar, deceased before annexation, 
had provided by will for the succession of his 
five widows, one at a time, to his estate, with 
remainder to a son of his nephew. Settlement 
was made with the senior widow after the mutiny, 
a sanad granted to her as talukhdar, with full 
power of alienation, and her name was afterwards 
entered in the list prepared under s. 8 of the Oudh 
Estates Acts, 1869. But certain of her acts 
were not explicable except on the understanding 
that she was abiding by the will. Held , in a suit 
by the widow next in order, that such senior widow 
had undertaken the trust of carrying out the 
provisions of the will, and that a deed of gift made 
by her transferred only her interest, which was 
an estate for life. Raman tjnd Rear v. Eaghenath 
Rear. Anunt Bahader Singh v. Eaghenath 
Rear . I. X». h . 8 Calc. 769 : 11 C. L. B. 149 

I*. B. 9 I. A. 41 

11. Cessation of trust — Cessa- 

tion of performance by congregation of particular 
form of worship — Commencement of different form 
of worship. If the congregation of a church as 
a body cease to follow the observances of a 
particular form of worship, and in preference 
for forty years follow those of a different from of 
worship, there would be no one left for whom and 
by whom the original form of worship can be 
continued, the objects of the original trust cease to 
exist, and the church funds and property become 
impressed with a trust for the performance of the 
later form of worship. Melles v. Vicar Apos- 
tolic of Malabar . I, I*. R. 2 Mad. 295 

12. Suit to enforce trust — Suit 

for enforcing religious or charitable trusts — Eight 
of suit — Pleading — Security for costs. The repre- 
sentatives of a testator, who has created trusts 
for religious or charitable purposes, in which the 
representatives are not personally interested, 
may institute proceedings to have abuses in the 
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trust rectified, there being no officer in this country 
who has such power of enforcing the due adminis- 
tration of religious or charitable trusts by in- 
formation at the relation of some private indi- 
vidual, as is possessed by the Attorney General in 
England. A suit for this purpose should not be- 
admitted unless the plaintiff gives sufficient security 
for costs. In order that a decree for an account- 
may be made in favour of the plaintiff in such 
a suit, he must allege substantially in his plaint 
that which must be a distinct breach of trust ; it 
is not sufficient for him to make out a case of 
mere suspicion, or to rely on particular passages 
in the defendant’s written statement. Brojo— 
MOHEN DoSS s V. HeRROLOLL DOSS 

I. Xu R. 5 Calc. 700 

13. Religious and charitable 

trust — Mortgage of trust property — Eight of 
trustee to impeach acts of his predecessor in office — 
Endowment for charitable purposes. Property 
granted for religious and charitable purposes is 
inalienable, except under special circumstances. . 
No person, other than the duly authorized trustee, 
can alienate by sale or mortgage the property, pfi 
a religious trust. When a trustee does , any act 
in breach or repudiation of the trust, such act is 
not binding on his successor in the trust. On the - 
death of D, the hereditary trustee of a devasthan. 
(or religious endowment), disputes arose between . 
G and C as to the succession. G claimed to suc- 
ceed as j D’ s adopted son. C denied the adoption 
and claimed as D’s heir and nearest kinsman. C 
obtained a decree against the widow of D for pos- 
session of the savasthan property and took posses- 
sion in 1874. G, in the same year, obtained a 
decree against D’$ widow, awarding him possession 
and management of the property. He sought to * 
execute this decree, but was successfully resisted 
by C, who had already got possession under his 
decree. Pending this litigation, the widow of 
D, the deceased trustee, who was de facto manager, .. 
mortgaged two villages forming part of the de- 
vasthan property. To pay off this mortgage, 

G mortgaged the villages to the plaintiff in 1875. 
The mortgagee sought to take possession of the 
villages, but he was resisted by C. Thereupon IG 
filed a suit, in forma pauperis , against C to recover ■ 
possession and management of the whole devasthan 
property. Pending the inquiry into G’a pauperism, 
both G and C referred their disputes to arbitration, . 
and an award was made in 1881, by which the 
mortgaged villages and some other property 
belonging to the devasthan were assigned to G ' 
and his heirs in perpetuity. In 1884 the plaintiff ' 
sued to enforce his mortgage lien by sale of the 
mortgaged villages. Held , that the villages 
being trust property, it lay uxxrn the mortgagee 
to prove circumstances justifying a charge on 
such property. Held, also, that, even assuming 
that the mortgage-money was actually applied 
to the purposes of the endowment, the mortgage 
could , not be enforced against the property, as 
the mortgagor was not a duly authorized trustee. 
Held, further, that the award made between 0 and 
G was not binding on C’s successor in the trust,.. 
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as C professed to act in the matter not as a trustee the testator’s will as above set forth. Under 

but as full owner of the devasthan property and this deed the trustees were to apply one moiety 

in repudiation of the trust, Gajtesh Dharni- of the net rents (I) in sadavarator alms-giving 

dhar Maharajdev v. Kesha vrav Govind Kitl- at Jackho and Palitana ; (2) in feasting the caste 

gavkar . . , T. Xi, R, 15 Bom. 625 people in Bombay and Jackho annually ; (3) in 

. ’ . the worship called satarbhadi at the derasar 

14. 7— Assignment of religions (temple) in Bombay and Jackho ; and (4) in enter- 

trust — Delegation of trust- -Appointment by trustee taining and clothing the gorib (poor) in Bombay 

of an agent for nine years . A person holding land - and j ac kho. . Of the remaining moiety of the 
on trust to supply a temple with rice, etc., out of rents (5) one-half was to go to sadharm (charities) 

the income of the land placed the defendant in 0 f the derasar (temple) at Jackho ; and (6) the 

possession of it under a lease and subsequently other half to charities at such places as the trustees 

in 1888 demised it to the plaintiff for nine years should think fit. In the following year, viz., on the 

under, an instrument which provided that the 17th April 1869> p ( de f en dant No. 1) and the 

plaintiff should collect the income, pay part of it owners of the other moiety of the “ Bhimpura 

to the executant of the instrument, and with property 59 conveyed the whole of that property 

the rest perform the trusts above-mentioned. . In to trustees, who were to apply a moiety of the 

.a suit for rent the defendant denied the plaint- rents (which was to be considered as rent from 

iff's title, questioning the validity of the instru- jP J $ share of the property) (I) in sadavarat and 

ment of 1888. Held , that the instrument was alms-giving at Jackho and Palitana ; (2) in feasting 

valid, as it merely appointed the plaintiff an the caste people in Bombay and Jackho annually 

.•agent, and did not amount to an assignment of on the anniversary of B It's death ; (3) in the 

the trust. Krishnamacharlu v. Ra-NGachareu worship of the derasar called satarbhadi, and in 

I. Xi. R. 16 Mad s 7 o the entertainment and clothing of the gorib (poor) 

15. Charitable trust — Will — in Bombay and Jackho. The deed also directed 

Deeds not carrying out will — Misapplication of the application of the rents of the other moiety of 

• funds — Mistake — Liability of trustees — Limitation the “ Bhimpura property ” part of which was to 

Act (XV of 1877), s. 10, and Sch. II, Art. 120 — go to a temple at Tera in Cutch and part to another 

Fraud— Accounts — Discretion of Court to order temple at Jackho. This later deed, it will be 

accounts — Jurisdiction of High Court where charity observed, omitted altogether trusts (5) and (6) 

established by will is outside the jurisdiction — of the earlier one of 1868 in favour of sadharm 

Advocate-General, right of — Decree in prior suit for the temple of Jackho and for sadharm generally. 

brought by trustees of charity — Civil Procedure The trustees appointed by the two deeds were 

Code, 1882 , s. 43. One B B, a Jain, died in not the same, though some of the trustees of the 

February 1863, leaving a will. His widow P first were also the trustees of the second. The 

(defendant No. 1) obtained letters of administration second deed did not recite or in any way 

with the will annexed. The testator died possessed refer to the first. At the date of suit ail the trustees 

{inter alia) of a half share of certain property named in the deeds were dead except the second 

in Bombay known as the “Bhimpura property.” defendant. By subsequent deeds, however, new 

The remaining half share belonged to two other trustees had been appointed and they were all 

persons, viz., H D and M T. By his will the parties to the present suit. Defendants Nos. 2, 

testator directed that a moiety of the rental of 3, 4, 5, 6, and 7 were trustees of the Bhimpura 

his half share should be spent on the sadharm property, and defendants Nos. 8, 9, 10, and 11 

(charitable or religious) endowment of a temple of the school property. The plaint filed on the 

at Jackho in Cutch, and the other moiety thereof 10th March 1892, at the relation of two members 

in establishing two sadavarats, one at Jackho of the Jain community of Cutch, prayed that the 

and the other in Palitana. He also set apart charitable trusts of the testator’s will might be 

a sum of HI, 26.000, of which Rl,01,000 were carried out, and sought for accounts against the 

to be expended in building a temple at Jackho, widow of the testator and the trustees of both 

and the balance of R25,000 in erecting a market the deeds, and for a scheme, etc. Held , that the 

near the temple at Jackho, or, if that was im- High Court of Bombay had jurisdiction to make 

possible, it was to be spent in Palitana. The a decree declaring the trusts upon which the trustees 

plaint complained that of the R 1,26,000 about of the deed of October 1868 held the property 

R 60,000 had been spent in buying a property comprised in that deed and for rectifying the 

in Bombay, called the “school property,” for the deed in accordance with such declaration, but that 

purpose of establishing a school there, and about the Court could not go further in settling a scheme. 

R50,000 had been expended in erecting a temple Semble : When money is bequeathed for the pur ~ 

Jackho, but that nothing had been done with pose of founding a charity outside the jurisdic- 

bhe balance, nor had a market been established tion, the Court hands the money to the trustees 

at Jackho. All that had been done there was named by the testator, leaving it to the Courts 

bo erect three shops which cost about R2,0OO. of the country in which the charity is to be estab- 

The plaintiff further stated that in 1868 P (de- lished to settle the scheme. Held, also, that the 

fendant No. 1) had made over the “ school pro- suit was not barred by limitation. It was not 

perty ” and the “ Bhimpura property ” to three one for rectification of the deed of 1868, but 

trustees on trusts not strictly in accordance with rather one against P (defendant No. 1) and her 
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assigns, the trustees of the deed of 1868 and 1869, 
for the purpose of following the trust property 
in their hands and having it applied to the proper 
purposes of the trust, and therefore came within 
s. 10 of the Limitation Act (XV of 1877). Charges 
of fraud and dishonesty made against trustees 
of a charity must be established at the hearing 
of the case, and cannot be allowed to be reserved 
and proved subsequently in the course of taking 
accounts. Where the trust-deed of a charity, 
executed subsequently to the death of a testator 
under whose will the charity was established, 
does not strictly conform to the provisions of the 
will, it is not the practice of the Court, when the 
discrepancy has been made by mistake, to visit 
the past consequences of the mistake upon the 
trustees. The plaintiff in this suit demanded 
an account from P of the Bhimpura property 
from the testator’s death to the execution of the 
deed of the 13th October 1868, and of the school 
house property from the date of its purchase to the 
same time, and also an account against the trustees 
of the deed of 17th April 1869, of the income of 
the Bhimpura property, and of its application. 
Held, that accounts ought not to be required from 
P. She had made over the property in question 
to trustees in 1868. There was no evidence that 
she had ever used any of the income for her own 
purposes, and the presumption was that she had 
faithfully discharged her duty. The account was 
probably barred by Art. 120 of the Limitation 
Act (XV of 1877). The trustees of the deed of 1869 
had paid over the income received by them to the 
trustees of the earlier deed of 1868, who were 
•entitled to receive it and therefore no account 
would be decreed against them. The plaintiff 
further prayed for an account against the represen- 
tatives of R B, who had been trustee of the deed 
of 1868, from the date of its execution to his death 
in 1889. Under a decree passed in a previous suit 
(No. 113 of 1889), dated the 10th August 1893, 
brought by the trustees, they had received from 
JR B's estate the balance which in that suit they 
had claimed to be due from him to the charity. 
In that suit the trustees had not asked for an 
account against him. Held, that the Advocate- 
General as plaintiff in the present suit was barred 
by the decree in that suit under s. 43 of the Civil 
Procedure Code (Act XIV of 1882). The trustees, 
having then omitted to ask for an account, could 
not sue again. The Advocate- General represented 
the same interests as they did, and was therefore 
equally bound. Even, however, if that were not 
the case, the Court in the exercise of its discretion 
would not direct the account asked for. Advocate- 
General of Bombay v. Bai Punjabai 

I.. I* B. 18 Bom. 551 

10. 43S - Transfer of property on 

trust — Transfer of property by convict sentenced 
to transportation . B, having been sentenced to 
transportation for life, presented a petition in 
the Revenue Court, in which, stating that he 
owned a certain zamindari estate, that he had 
been so sentenced and that it was necessary to 
make arrangements for the payment of the Gov- 
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eminent revenue and the management of the estate, 
he prayed that his name might be removed from 
the revenue registers, and that of P be recorded 
in its stead. Held, that the transfer of the property 
by B to P was in the nature of a trust. Durga 
Prasad v. Asa Ram, I . L. R. 2 All. 361, referred 
to. Hait Ram v. Dtjrga Prasad 

I. Jj. B. 5 All. 609 

17. Property Leld on trust — 

Assignment by trustees — Limitation. In 1870 the 
purchasers and recorded proprietors of a four- 
biswas share of a certain village caused a state- 
ment to be recorded in the village record-of-rights 
to the effect that B claimed to be the proprietor 
of a moiety of such share, and that they were 
willing to admit his right whenever he paid them 
a moiety of the sum which they had paid in respect 
of the arrears of revenue due on such share. In 
1843 M purchased such share and became 
its recorded proprietor. In 1877 K, the son of 
B, sued the representative of M for possession of 
a moiety of such share, alleging, with reference to 
the statement recorded in the record-of-rights, 
that such moiety had vested in M' 's assignors in 
trust to surrender it to B or his heirs on payment 
of a moiety of the sum they had paid on account 
of revenue, and paying into Court a moiety of such 
sum. Held, that that statement could not be re- 
garded as evidence of the alleged trust, and that, 
assuming that the alleged trust existed, the suit 
was barred by limitation, M having purchased 
without notice of the trust and for valuable con- 
sideration. Ivamal Singh v. Battjl Fatima 

I. Ii. B. 2 All. 460 

18. Holder of miss- 

ing person's estate — Possession. The possession by 
the widow, or some other member of the family, 
of a missing person’s estate may, in the absence 
of an indication of its being adverse, be considered 
to be that of a trustee until the expiry of the term 
fixed for his return. Narain Sahai v. Posoo 

2 Agra 78 

19. ' * Absconding share- 

holder — Custom for Ms share to be considered as 
held in trust for a certain time — Failure to reclaim 
share. The plaintiffs sued to recover a share in a 
village on the allegation that it had been taken 
by the other shareholders of the village in trust 
for their father, according to custom, on his ab- 
sconding from the village by reason of his inability 
to pay his quotum of Government revenue. The 
only evidence of the custom was a provision in 
a wajib-ul-urz that the share of a person who 
absconded should be held in trust for him for 
twelve years only. Held, that, as the father of 
the plaintiffs did not reclaim his share within 
twelve years, the plaintiffs’ right was forfeited. 
Nahana v . Dya Bam . . 5 MY W. 170 

20. — — — — — ■ — Wajib-ul-urz— 

Absconding co-sharer. Where a clause of the 
wajib-ul-urz of a village stated in general terms 
that absconders from such village should receive 
back their property on their return, and certain 
persons who absconded from such village before 
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such wajib-ul-urz was framed sued to enforce 
such clause against the purchaser of their property 
from the co-sharer who had taken possession of 
it on their absconding, and who was no party 
to such wajib-ul-urz alleging that their property 
had vested in such co -sharer in trust for them : — 
Held, that, before such co-sharer could be taken to 
have held their property as a trustee, there must be 
evidence that he accepted such trust, and this 
fact could not be taken as proved by the wajib-ul- 
urz. Piarey L.4L v. Saliga. I. Xi. B. 2 All. 894 

21. — Wajib-ul-urz — 

Absent shareholders. Held , that a village adminis- 
tration-paper which provides for the surrend- 
er to absent shareholders on their return to 
the village of the lands formally held by them 
does not necessarily constitute a valid trust in 
their favour, although it may be evidence of such 
a trust. Where a village administration -paper 
provided for the surrender to certain absent 
shareholders on their return to the village of the 
lands formally held by them, but did not contain 
any declaration of a trust as existing between 
such absent shareholders and the occupiers of 
their lands at the time such administration - 
paper was framed : — Held, that the administration- 
paper could not be regarded as evidence of a pre- 
existing trust between such persons, nor as an 
admission of such a trust by such occupiers. Har- 
sh ai v. Gum ani . . I. L. B. 2 All. 493 

22. — — : — 1 Absent co-sharer 

— Waijb-ul-urz. S and his brother owned an 
8 annas share of a village, and H and D owned 
the other 8 annas share, the parties being related to 
each other by blood. In 1865 (Sambat 1921), at the 
settlement of the village, the following statement 
was recorded by the settlement officer in the wajib- 
ul-urz at the instance of H and I), with whom the 
settlement was made, 8 and his brother being 
absent from the village and having been absent 
for some ten years: “We, H and D, are equal 
sharers of one S annas and 8 and (his brother) 
of the other 8 annas in the village according to 
descent : ten years ago S and (his brother) went 
away into Oral; their present residence is not 
known : they have not left woman, child, or heir 
of any kind in the village : on that account the 
entire 18 annas of the village are in possession 
of us, H and D. At the time of the preparation 
of the khewat we made a gift of 4 annas of our 
own eight annas to P, and have given him posses- 
sion of 4 annas of the 8 annas belonging to 8 and 
(his brother), keeping the remaining 4 annas 
in our own possession : when S and (his brother) 
return to the village, we three, who are in possession 
shall give up the 8 annas share of the aforesaid per- 
sons.’ 7 In March 1880 8 sued P for possession of the 
4 annas mentioned in the wajib-ul-urz as having 
been made over to him by H and D out of the 
8 annas share belonging to 8 and his brother. He 
based his suit upon the wajib-ul-urz, but did not 
expressly state that the share in suit had been 
entrusted to H and D on the understanding that 
it should be returned to him when he reclaimed 


it. The lower Appellate Court dismissed the suit 
as barred by limitation, on the ground that P’# 
possession of the share in suit became adverse 
in 1886 or 1867, more than twelve years before 
the institution of the suit, when S, having returned 
to the village, had claimed the share and P had 
refused to surrender it. On second appeal it was 
contended by 8 that under the terms of the wajib- 
ul-urz P's possession was that of a trustee, and. 
his jjossession could not be held to be adverse. Per- 
Spankie, J . — That inasmuch as there was no direct, 
evidence that the share in suit had been entrusted by 
S to H and D on the understanding that it should be- 
returned to him when he reclaimed it, and as such, 
a trust could not be implied from the terms of 
the wajib-ul-nrz, which amounted to nothing 
more than an acknowledgment of S’s title and an 
offer to surrender possession when he returned, 
and as when he did return in 1866 or 1867 P refused 
to surrender possession, 8 was bound to have 
sued to recover the share in suit within twelve- 
years from the date of such refusal, and as: 
he had failed to do so, the suit was barred by 
limitation. Per Pearson, J. — That although no- 
mention was made in the wajib-ul-urz of such a. 
trust as was contended for, yet the terms of that 
document strongly suggested the creation of such 
a trust. Having regard to the terms of the wajib- 
ul-urz, and to the fact that S and his brother- 
were not strangers to H and D, nor merely co- 
shares, but near blood-relations, probably residing 
together on the same premises and partners in 
agricultural labours, further inquiry should be 
made with the view of elucidating the nature of ' 
the acquisition of H and D of the share and of their 
subsequent possession. Sirdar Sainey v. Piran 
Singh .... I. Xj. B. 8 All. 453 

23. Betirement and disability 

of trustees — Effect of, on trust. Where property 
is assigned to trustees by an insolvent trader for the 
purpose of having it equally distributed among the 
creditors, such a trust does not become inoperative 
by reason of the retirement of two out of three ■ 
trustees, and of the inability of the third to dis* - 
charge his duties properly. Baumgartner v. . 
Stephenson .... 3 Agra 321 . 

24. — - Creditor’s trust-fund — Un * . 

claimed dividends , suit for distribution of. Where 
a creditor’s trust-deed contained no provision for 
redistribution of unclaimed dividends, and a suit 
was brought by the representatives of one of the- 
creditors, party to the deed, for the administration 
and distribution of funds In the defendant’s 
possession allotted to other creditors by way of' 
dividends, but unclaimed by them for forty years : 
— Held, that the plaintiff was not entitled to such 
relief. Wilde v. Banning, L. B. 2 Eq. 577, dis- 
tinguished. Manickavelu Mud ali v. Arruthnot • 
& Co iL.E.4 Mad; 404 

25. — — - — Besulting trust —Intention 

of party — Implied trust , presumption of. Suit 
brought to recover possession of a talukh, upon the 
alleged ground that the moneys with which the 
purchase was made were not the moneys of the - 
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person in whose name the property was bought, 
but of a lady with whom he was living as her 
husband, and that there was a resulting trust 
in her favour. The Privy Council consider- 
ed that the very principle- of a resulting trust 
was that the property had been purchased with 
money belonging to another, with an implied 
trust that it should belong to that other person 
to whom the money also belonged but that, 
if it was the intention of the person to whom 
the money belonged that there should be no 
such trust, no such implied trust could arise by 
implication, and the presumption would then be 
met by the facts. Ameeroonnissa Kiianum v. 
Ashruffoonnissa 

17 W. R. 259 : 14 Moo. I. A. 433 

20. Statute of Frauds 

— Stat. 29 Car. 11, c. 3. The plaintiff, who was 
the widow of G, sued the defendant, the 
executrix of J, to recover a sum of R7, 394-9-6, 
pari of the purchase-money of a house which had 
been sold by J in his lifetime, and which the plaint- 
iff alleged had been, shortly before his death, 
conveyed by her husband G to J in trust to sell 
and hold the proceeds in trust for G's family. 
The defendant denied the trust, and insisted 
that J had purchased the house from G for valuable 
consideration. Both J and G were Parsis. Held , 
that, even assuming that no consideration was 
given by J to G for the house, the plaintiff 
was not entitled to succeed. In the absence 
of consideration, the trust of the house, which 
was admittedly conveyed by G to J , would have 
resulted to G, unless, under the provisions of s. 7 
of the Statute ofErauds (39 Car. II, c. 3), he ($) 
had declared in writing some other trust which 
was to supersede the resulting trust in his own 
favour. No such declaration of trust in writing 
was proved. If, on the other hand, the trust 
did result to G , he, no doubt, might, as equitable 
owner of the house, have disposed of his interest 
by will. If he did so, the plaintiff had not qualified 
herself to sue as his representative. Probate 
had not been obtained of the will, and, until 
the -will was proved, it could not be said that G 
had made a particular declaration of trust by it. 
Nor without probate could the plaintiff take up 
the position of legal representative of her deceased 
husband entitled to enforce his rights, and, amongst 
others, his rights under the supposed resulting 
trust. Except as executrix or as administratrix, 
the plaintiff could not recover property or enforce 
rights equitably vested in her deceased husband. 
Bai Maneckbai v. Bai Merbal 

I. Is. R. 0 Bom. 363 

I ■ . 

27. Breach of trust — Partus — 

Defaulting trustees — Breach of trust 'beneficial to 
trust-estate. The Court will not, at the instance 
of one of two defaulting trustees, declare the 
liabilities arising from a breach of trust without 
having all the parties concerned before it. Nor 
will the Court pass an order which might in any 
way tend to be construed as an assent to a breach 
of trust already committed, even though the 

VOL. V. 
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breach may have been beneficial to the trust- 
estate. Barry v . Steel . I C, X*. B. 80 

28. Revocation of trust — Volun- 

tary settlement. A, being at the time unmarried, 
executed a voluntary settlement by which he 
created trusts for himself for life, and after his 
death for his issue and widows (if any), with ultimate 
trusts over. The deed contained a provision em- 
powering A at any time, with the consent of the 
trustee, to revoke the trusts and to declare any 
new or other trusts. A subsequently married, 
and after his marriage executed a deed of revoca- 
tion, declaring that the trust -property should he 
held for himself absolutely. The trustees refused 
to hand over the trust-property, and A thereupon 
instituted a suit to have the trust set aside. His 
wife was a minor, arid there was no issue of . the 
marriage. Held , that, although there might 
be cases in which, where no other person but the 
settlor was interested, the deed might be regarded 
as a mere direction as to the manner in which the 
settlor’s property should be applied for his benefit, 
and as such revocable by the settlor, ^ yet that, 
in the present case, there being an infant bene- 
ficiary, the deed could not be revoked. Golam 
Yassin v. Official Trustee of Bengal 

I. Ii. R. 8 Calc. 887 

29. Nature of suit — Suit for land 

. — Property — E xecutors — Trust — Limitation Act (X V 
of 1877), s. 10. Where property was by will 
vested in executors, in trust to pay legacies, 
allowances, debts, and the residue of the income of 
one-third of the testator’s estate to his widow for 
life, and a suit was brought by her for the ad- 
ministration of her share in the estate, and for 
a declaration that certain leases granted by the 
executors to themselves could not stand against 
her, the beneficiary : — Held, that such a suit is not 
a suit for land, and that s. 10 of the Limitation 
Act applied. Saroda Per sad Gliaiiopadhya v. 
Brojo Nath BhuUacherjee, I. L. R. 5 Calc . 910 , 
distinguished. Ilurro Coomaree Dossee v. Tarim 
Churn Bysack, I. L. R. 8 Cede. 766, referred 
to. Nistarini Dassi v. Nundo Lal Bose (1902) 

I. L. R. 80 Calc, 369* 

30. Secret trust — Evidence. A 

party setting up a secret trust must adduce 
evidence to prove that it was communicated by 
the testator to the universal legatee, and that the 
legatee agreed to accept the property bequeathed 
on the terms of the trust. Jones v. Badl&y, L. R» 
3 Ch. A. C. 362 , referred to. Kali , Charan 
Ghosal v. Ram Chandra Mandal (1903) 

I. Xi. R. 30 Calc. 783 

31. Trust not completed — Trust 

deed— Trust not completed — No possession of trust 
property taken by trustees — Need never acted 
upon — Gift by deed in future without present 
gift to support it — Estate in abeyance — Glass — Gift 
to class , who may take. On the 17th October 
1872, one Mulji Jaitha and his son Soon- 
dardas Mulji, who lived together as mem- 
bers of a joint Hindu family, executed a 

18 H 
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trust-deed by which they conveyed to the 
said Soondardas Mulji and three other 
persons as trustees a large amount of property 
in trust (ultimately) for the sons of Soonderdas 
Mulji in equal shares when the youngest of such 
sons should attain twenty-one years of age 
or the survivor of the wives of Soondardas 
Mulji should die, whichever should last happen. 
At the date of his deed, Sundardas Mulji had only 
one son, who was then eight years old, but on the 
6th Magsir Bud 1931 (14th December 1874) 
a second son (the plaintiff) was born, and he attained 
his majority on 6th Magsir Bud 1952, i.e., the 
22nd November 1895, the two widows of Soondar- 
das having previously died. Soondardas Mulji 
died on the 13th January 1875, leaving a will 
dated 1st December 1874, i.e., just a fortnight 
before the plaintiff was bom. In this will he 
declared that in the event of his death his father 
(Mulji Jaitha) was the owner of the property 
mentioned in the will, and after his death Dharamsi 
(testator’s son) should succeed, and in case he 
(testator) should have another son, such son should 
take an equal share. After Soondardas ’s death his 
father Mulji Jaitha remained in sole possession of 
all the property of which in Soondardas’s lifetime 
the two had been in joint possession, including 
the properties comprised in the trust-deed and 
the properties which Soondardas had purport- 
ed to dispose of by his will. Mulji Jaitha died 
in August 1889, leaving a will, dated 30th October 
1888, whereby, after giving certain legacies, he 
directed that the remainder of his property 
should be divided between his two grandsons 
Dharamsi and Gordhandas (the plaintiff) in equal 
shares. After Mulji Jaitha’s death Dharamsi 
at first solely managed the estate, including the 
properties comprised in the trust-deed ; but 
when the plaintiff attained his majority, 
he was admitted to the joint management and 
the two brothers continued to manage down 
to Dharamsi’s death on the 28th February 1899. 
Dharamsi left a will, dated 7th February 
1899, in which he claimed for the first time 
that the properties in the trust-deed were his 
sole property and also certain of the properties 
mentioned in the will of bis father Soon- 
dardas, and he bequeathed the whole of such 
properties to his son, the defendant Karsandas. 
The plaintiff thereupon filed this suit, contending 
that the trust-deed was inoperative, and that 
he was entitled to a moiety of the estate, and that 
Dharamsi’s will was of no effect. Held, that the 
trust-deed was inoperative and of no effect — (i) 
inasmuch as, under its provisions, the estate was 
■■to- be held in abeyance from the date of the deed 
until the youngest son of Soondardas should attain 
his majority. There was no gift of income or corpus 
during this interval, and thus there was no estate 
to support the ultimate gift to the sons of Soondar- 
das ; and (ii) inasmuch as the possession of the 
properties comprised in the trust-deed was never 
in fact given to the trustees, and the trust was 
therefore never perfectly created. Held, also, 
on the evidence, that Soondardas had no property 
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of his own to dispose of, and that his will was 
wholly inoperative. Held, therefore, that 
under the will of Mulji Jaitha, the plaintiff and 
Dharamsi were entitled in equal shares to all 
the property left by Mulji Jaitha, including the 
property comprised in the trust-deed. Where, 
by a will or deed, there is a gift to a class, the 
rule is that a member of the class who can take 
must take unless the Court is satisfied on the will, 
or deed that the testator or settlor intended that 
the class, and not any individual member thereof 
should take. Gordhandas Soondardas v. Bai 
Ramcoover (1901) . I. Xj. B. 26 Bom. 449 

82 Trustee of Mission Society, 

right of, to eject tenant — Trust , construction 
of — Gift to Mission Society for establishing Native 
Christian hamlet — House in hamlet let out to Native 
Christian tenant — Notice R to quit, if to state 
reasons for eviction — Trust, duration and object of — 
Trust, perpetual — Beneficiaries, who are — Native 
Christian community, right of, under trust. 
Certain xjremises were made over to the Baptist 
Mission Society by the donor, for the purpose 
of establishing a hamlet of Native Christians 
of the Baptist community at Monghyr, the donor 
appointing certain trustees by name for aiding 
and assisting in the establishment of the same. 
The Baptist Mission Society built some houses 
on the land by subscription raised from the members 
of the Baptist Christian community. The de- 
fendant, a Native Christian, had been holding one 
of the houses on payment of a monthly rent. A 
notice to quit was served upon the defendant 
by a trustee of the Baptist Mission Society, and the 
defendant not having complied therewith a suit was 
brought by the trustee to eject him. Held, that 
the trust did not come to an end as soon as certain 
houses had been built and some Native Christians 
were settled therein as tenants, but was something 
like a perpetual trust, and the beneficiaries under 
the trust were the Baptist Mission Society and not 
the Native Christian community. That the trustees 
of the Baptist Mission Society, having the power 
of management of the trusts, had also the 
power to eject a tenant. Quaere : Whether the 
trustees were absolute owners of the premises. 
Smith v. Anderson, L. B. 15 Ch. D. 217, referred 
to. That in the notice to quit served on the 
defendant the plaintiff was not bound to disclose 
the reasons for defendant being considered unfit 
for occupying the house in the Mission compound. 
The rights of the Native Christian community 
as a body under the trust, as distinguished from 
those of individual members thereof, indicated. 
Parmanand Karan v. Baptist Mission Society 
op London (1904) . . 8 C. W. H. 918 

33. ■ — Trustee of charitable trust 

has no power to appoint a co-trustee in 
place of a deceased trustee— Civil Proce- 
dure Code ( Act XIV of 1882), s. 13 — Decision on a 
question of law not res judicata when the subject- 
matter of the subsequent suit is different. The 
provisions of the Indian Trust Act do not apply 
to charitable trusts. In the absence of a power 
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under the instrument creating a trust or by virtue 
of some statutory provision, a trustee, as such, 
has no power to appoint any person as trustee 
either in his own place or to act jointly with him. 
A decision on a question of law in a previous suit 
is not res judicata in a subsequent suit between 
the same parties, when the subject-matter of the 
two suits are different. Quaere : Whether such 
a decision can be res judicata against a party, 
who could not have prosecuted an appeal against 
it. Parthasaradi v. China Krishna , I. L. R. 5 
Mad. 304 ; Venka v. Mahalinga , I. L. R. 11 Mad. 
393 ; Chamanlal v. Bapubhai /. L. R. 22 Bom. 669 ; 
Vishnu v. Ramling, 1. L. R. 26 Bom. 25, 30, 
referred to and followed. Goto Kolandaveltj 
Chetty v. Sami Boyar (1905) 

I. L. R. 28 Mad. 517 


34. 


Constr notion of indenture 


Absolutely interpretation of — Construction 
of deeds— Construction of wills — Repugnancy in 
words. A deed of indenture contained, among 
other things, a provision which ran : 44 upon 
trust for the use of the said trust absolutely 
to be expended and used by them for such 
charitable purposes as they might think fit.” 
On a construction of this provision : — Held, 
that having regard to the words that follow 
the phrase in the indenture in question, the 
word 44 absolutely ” cannot be taken as con- 
ferring an unfettered and unlimited interest on 
the persons designed as trustees ; and that 
the words used created a valid trust for chari- 
table purposes in the events, which had 
happened. The rule that, if there be a repugnancy, 
the first in a deed and the last in a will shall pre- 
vail, has no application when the supposed in- 
consistencies are found in one and the same provi- 
sion. Advocate- General op Bombay v. Hor- 
mtjsji (1905) . . I. Xi. R. 29 Bom. 375 


35. 


Deed of trust — 


Construction — Distinct provisions for devolution 
of trusteeship and of beneficial interest— Clear 
language in one — Ambiguity in the other — Con- 
struction placed on earlier document— Use in in- 
ter preting later document — 44 Heirs," meaning of. 
In construing an instrument, which provided 
■that a certain pension was to devolve on the 
44 heirs ” of the original pensioners, it was con- 
tended that the term 64 heirs 99 must mean 
44 heirs, who are also descendants ” because the 
terms 44 heirs ” and 44 descendants 55 were used as 
convertible terms in describing the descent of 
certain trusteeships, including ~ the trusteeship 
of the pension. Held, that it could not be 
assumed that the donor intended the de- 
scent of the trusteeship and the descent of the 
beneficial interest to be governed by the same 
rules. The ambiguity of the language used on 
the one subject cannot control the clear 
and unambiguous words employed with regard 
to the other. The construction placed on an 
earlier document could not be used in construing 
a letter document executed by the same person, 
when the later document did not embody or refer 
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to the earlier document, and when further they 
did not form parts of the same transaction and 
were not even contemporaneous. Hor could 
the decision on the earlier document afford a 
precedent for the interpretation of the later 
document, when the language of the two docu- 
ments were found to be entirely dissimilar. 
Haidar Husain Khan v. Faghfur Mirza (1905) 

9 C. W. 35T # 817 
s.c. L. R. 32 I. A. 135 


36. 


Limitation — Suit for posses- 


sion of trust property as manager— Limitation Act 
(XV of 1877), Sch. II, Arts. 124 and 144. . Where 
the plaintiff claimed possession of certain trust 
property as manager by right of inheritance from 
the founders of the trust, there being no allegation 
of misappropriation of the trust property, it was 
held that the limitation applicable to such suit 
was that prescribed by Art. 124 or Art. 144 of the 
second Schedule to the Indian Limitation Act, 1877, 
and began to run from the time when the possession 
of the defendant became adverse to the plaintiff. 
Balwant Rao v. Puran Mai , J. L. R. 6 All. 1 ; s.c. 
L . R. 10 I. A. 90, referred to. Jadunath Prasad 
v. Girdhar Das (1905) . I. L. R. 27 All. 513 


37. 


Mahome&an law — Will- 


Reference to trust-deed in will for the purpose of 
confirming it — Testamentary document- — Trustee de 
son tort — Express trustee , Liability to account — 
Limitation Act (XV of 1877), s. 10. Under the 
Mahomedan law possession is as necessary in the 
case of trusts as in the case of gifts — not necessarily 
direct possession of the premises, but the best 
possession of which the property is capable at the 
time, either actual, symbolical or constructive. 
Where a trust-deed is referred to in a will with a 
view of confirming it it is confirmed and becomes 
part of the will. If express trusts are created by 
deed or will and some third party takes upon him- 
self the administration of the trust property he 
becomes a trustee de son tort and, as such, is 
bound to account as if he were the rightful trustee 
and limitation will not run in his favour under s. 
10 of the Limitation Act (XV of 1877). Moosa- 
bhai V. Yacoobbhai (1905) ^ 

I. L. R. 29 Bom. 267 

SB ■ Hindu trusts — Indian Trus- 

tees Act (XXVII of 1866), applicability of,, , Jo 
Hindu trusts — Practice. The Indian Trustees Act 
is applicable to a trust in which the settlor, the 
trustees and cestuis gue trusient are all Hindus, 
provided such trust does not violate any provision 
of Hindu Law. Nilmoney De,y Sarkar, In re 
( 19051 • * * I* 3- 1 * 32 Calc. 143 

) s.c. 9 C. W. 79 

39. Administration of, by Court 

—New trustees, appointment of— Concurrent . sanc- 
tion of Court Where a suit has been instituted 
for administration of a trust and a decree has been 
made that attracts the Court’s jurisdiction, and 
a trustee cannot afterwards exercise a power of 
appointment without the concurrent sanction of 
the Court. In such a case a trustee having a 



See Trustee. 

See Trusts Act. 

1 by trustee— 

Trustees’ right of indemnity — Creditor’s right to stand 
m the 'place of the trustee. A , the owner of an 
hotel, on tlie occasion of her marriage with B, 
appointed B trustee, by a deed of settlement. The 


power of appointment of the new trustees is not 
excluded from the right of nomination, but the 
sanction of the Court is necessary to its choice. 
In re Hall , 54 L. J. Ch. (A.S.), distinguished. 
Amrita Bibee v. v. Kanhia Lal Agarwala (1905) 
I. B. R. 32 Gale. 448 
s.e. 9 C. W. B*. 239 

40. Power of appointing addi- 

tional trustees or controlling body— 44 Under 
the trust” meaning of — Under s. 539 of the Code of 
Civil Procedure, the Court in sanctioning a scheme, 
may provide for the appointment of additional 
or new trustees, though such appointment may not 
be in conformity with the original constitution of the 
trust or with the rules in force in respect to it. The 
words 44 under the trust ” in s. 539 of the Code of 
Civil Procedure have no reference to such original 
constitution on the rules. The Court of Chancery 
in England has always exercised such powers, and 
in the absence of express w r ords restricting the 
powers of Courts in this country, the Legislature 
must be presumed to have conferred similar powers 
upon them by s. 539 of the Code of Civil Procedure. 
Chintaman Bajaji Dev v. Dhondo Gcmesh Dev, 
I. L, B. 15 Bom . 612, and Annoji v. Narayan, 
I. L . B. 21 Bom. 556, followed. A scheme framed 
by the Court may be liable to variation for good 
cause shown. Be Browne’s Hospital v. Stamford , 
60 Law Times 288, referred to. The directions 
in a scheme framed under s. 539 of the Code of 
Civil Procedure may be enforced in execution 
on application by persons interested. Damodar - 
bhat v. Bhogilal, I. L . B. 24 Bom. 45, followed. 
Prayag Boss Ji Va.ru Mohant v. Tirumala 
Sriraxgacharlayaru (1905) 

I. Xi. B. 28 Mad. 319 

TBUST DEED. 

See Mahomed ax Law — Trusts. 

I. Xi. B. 36 Gale. 431 

TBUST PROPERTY. 

See Attachmext — Subjects of Attach" 
mext — Trust Property. 

See Court Pees Act, 1870, s. 19D. 

I. Xi, B. 23 Calc. 980 

See Court Pees Act, 1870, Sen. I, Art. 

6 B. E. K. Ap. 188 
11 B. Xi. B. Ap. 39 
7 B. X*. B. 57 
14 B. B. B. 184 
. B. R. 20 Calc. 575 

See Hindu Law — Partition- — Property 
Liable or xot to Partition. 

I. L. B. 19 AIL 428 

See Trust. 


trust-deed gave the trustee power to carry on the* 
business of the hotel through managers and assist- 
ants, and it was declared that the trustee should 
be at all times fully indemnified out of the trust 
estate in respect of all liabilities arising from the 
execution of the trusts. The plaintiffs brought 
a suit against B, the trustee, for goods supplied 
to the hotel and claimed B's right of indemnity.. 
Held, that the plaintiffs were entitled in equity 
to stand in the place of the trustee, if the trustee- 
had not through his own default lost his right 
of indemnity. In the matter of M. A. Shard, 
I. L. B. 28 Calc. 574, referred to. Bridge v. 
Madden (1904) . I. E. B. 31 Gale, 1084 

TRUSTEE. 

See Attachment. I. Xi. B. 35 Calc. 641. 

See Costs — Special Cases — Trustees. 

13 B. Xi. B. 383 

I. Xi. R. 11 Calc. 628= 

See Costs — Taxation of Costs. 

I. Xu B. 18 Bom. 189 

I. L. B. 20 Bom. 301 

See Executor . I. L. R. 2 Bom. 388 

See Hindu Law — Endowment — Succes- 
sion in Management. 5 B. L. R, 181 

X. B. R. 7 Mad, 499 

See Hindu Law — Endowment- — Trans* 

FER OF RIGHT OF WORSHIP. 

3 C. B. R. 112 

See Insolvency Act, s. 40. 

X. Xi. R. 3 All. 799 

See Land Registration Act (Bengal 
Act VII of 1876). 12 G. W. XL 441 

See Limitation Act, 1877, s. 10 (1871, 
s. 10,- 1859, s. 2). 

See Mahomed an Law — Endowment. 

I. B. R. 18 Bom. 401 

See Malabar Law — J oint Family. 

I. B. B. 2 Mad. 328 
I. B. R. 1 Mad. 153 

See Mortgage . 9 C. W. B. 914 

See Native States. 

I. B. R. 30 Bom. 578 

See Oudh Estates Act. 

X. B. B. 3 Calc. 522 ; 645 
B. B. 4 I. A. 178 

I. B. R. 26 Calc. 879 

See Parties — Parties to Suits — Debtor,, 
and Creditor, Suits between. 

3 Agra, 104 
X. B. B. 8 AIL 799 

See Trust, 

See Trusts Act. 

See Trust Property. 

See Vendor and Purchaser — Vendor, 
Rights and Liabilities of, 

7 B. B, R. 113 
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See Act XX or 1863, s. 14 

I, X«. R. 2 Mad. 197 
I, Ii. R, 19 AIL 104 

See Endowment I. I*. R. IB AIL 227 
I. L, R. 21 Bom. 556 
I. L. R. 23 Bom. 659 

See Limitation Act, 1877, Sch. II, Art. 
134 . .1. Xi. R. 24 Calc. 418 

See Right of Suit— Charities and 
Trusts. 

See Valuation of Suit — Suits. 

I. Xi. R. 19 AIL 104 

1. Relinquishment by one 

trustee — Effect of relinquishment. In a contest, 
between three trustees or managers of an endow- 
ment, each entitled to a third share in the 
profits of the property, if one of them withdraws 
from the contest, his share is held to have been 
relinquished in favour of the remaining part- 
ners, and to have merged in the general account 
to be rendered by the trustees or managers. Buzl 
Ruhim v. Lutafut Hossein. Khodejognnissa 
Bibee y. Lutafut Hossein . W. R. 1864, 171 

2. Breach of trustees 9 duty — 

Mixing trust funds with money of trustees— Com- 
mission on trust moneys. It is a grave breach of 
duty in trustees, or administrators taking 
out letters of administration, to estates 
in this country under powers of attorney from 
executors or next of kin abroad, to mix the 
incomes raised by them from trust properties 
or the funds of the estate, in one common fund 
with their own moneys, and such a course of dealing 
may expose the trustees or administrators to 
criminal as well as civil liabilities. In the matter of 
the petition of Cowie 

I. Ii. R. 6 Calc, 70 : 7 C. L. R, 19 

S. Appointment of new trustees 

— Probate— Executors— Executors alienating pro- 
perty of their testator's estate before obtaining probate 
—Title of alienees to such property — Bight of holder 
of property to vote at election of trustee before ob- 
taining probate — Trustee elected by debenture- 
holders — Meeting of debenture-holders to elect a trustee. 
Exclusion from meeting of holders of debentures 


— commission allowed to — 

See Will — Consteuction. 

I. Xi. R. 24 Calc. 44 

— constructive — 

See Endowment . I. Ii. R. 23 Bom. 659 

See Insolvency — Odder and Disposi- 
tion . . I. Ii. R. 2 Bom. 542 

— distinction between trustee and 


creditor. 


See Company — Powers, Duties, and 
Liabilities of Directors. 

6 B. L. R. 278 

— nature of liability of— 

See Receiver . I. Xj. R. 30 Calc. 937 

nomination of — 

See Endowment . I. Ii. R. 18 All. 227 

— of temple — 

See Act — 1863 — XX. 

— - of temple, breach of trust by — 

See Jurisdiction of Criminal Court — 
General Jurisdiction. • ' H • 

I. Ii. R,d Mad. 55 

— removal of— 

See Endowment. I. Ii. R. 34 Calc. 587 

— right of, to sue— 

See Certificate of Administration — 
Right to sue or execute Decree 
without Certificate. 

I. Ii. R. 20 Mad. 162 
I. Ii. R. 24 I. A. 73 
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See Will — Construction. 

4 B. Ii. R. O. C. 53 
I. Ii. R. 2 Calc. 45 
I. B. R. 5 Calc. 228 
I. Ii. R. 31 Bom. 472 


— right of, to sue — condd . 

See Debtor and Creditor. 

I. B, R. 20 Mad. 91 

— suit against — 


— alienation by — 

See Limitation Act, 1S77, Sch. II, 
Art. 134 1. 1*. R. 26 Bom. 363, 500 

Arts. 134 and 144 

I. Xi. R. 27 Bom. 373 

— appointment of — 

See Act XX of 1863. 

I. L. R. 3 Mad. 401 
I. L. R. 17 Mad. 212 
1. 1,. R. 19 Mad. 285 

— appointment of, prayer for— 

See Valuation of Suit — Suits. 

I. L. R. 19 AIL 60 

assignment of property to — 

See Debtor and Creditor . 3 Agra 104 
I. Ii. R. 19 Bom. 12 

— assignment of trusteeship — 

See Act— 1863— XX, s. 18. 

I. L. R. 2 Mad. 219 


See Limitation Act, 1877, s. 10. 

7 C. W. 1ST. 353 

— . suit by — 


See Hindu Law — Will— Construction 
of Wills — Vested and Contingent 
Interests . X. L. R. 1 Bom. 269 


suit by, to eject trespasser. 


See Right of Suit— Charities and 
Trusts . I. Xi. R. 18 Bom. 721: 


suit for removal of— 
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obtained from executors before 'probate — 
Validity of election of trustee elected at meet - 
mg from which such debenture-holders were 
excluded. In order to secure certain money 
which, it had borrowed by the issue of debentures, 
the D Company on the 23rd November 1883 
conveyed certain lands, etc., to three trustees 
K , G, and D by way of mortgage. With regard 
to the appointment of new trustees in case any 
trustee should die, etc., the indenture of mort- 
gage provided that, in certain events, the surviving 
or continuing trustees might convene a meeting 
of the debenture-holders for the purpose of nom- 
inating a new trustee ; and that at such meeting 
the election of such new trustee should be decided 
by a majority of votes , of the debenture-holders 
present in person, each party having only one 
vote, and in case of an equality of votes, then the 
chairman of the meeting should have a casting vote. 
K, one of the trustees appointed under the deed, 
died on the 9th February 1886, leaving a will 
whereby he appointed three executors. At the 
time of his death K was the holder of one moiety 
of the debentures, viz., 1,400 debentures of the 
value of B7,00,000. The two remaining trustees, 
G and D, called a meeting of the debenture-holders 
for the 27th February 18S6 to elect a trustee. 
Previously to the meeting and for the purpose 
of having the large interests of K’s estate 
adequately represented, the executors of K 
distributed some of the debentures in their hands 
belonging to K 7 s estate among nominees for the 
purpose of voting at the meeting ; and they also 
sold some of the debentures. Among the persons 
to whom debentures w 7 ere sold were the first three 
plaintiffs. Pursuant to the notice convening 
the meeting, the plaintiffs and other persons, 
to whom debentures belonging to the estate of 
K had been given or sold, presented themselves 
and claimed to attend the meeting ; but none of 
them, except the three executors (plaintiffs 4, 5, and 
6) of K , were allowed to attend, and they were 
admitted only in their capacity as executors. 
Defendant No. 1 was chairman of the meeting, 
and he ruled that the three executors had a joint 
right, in their capacity an executors, to give one 
vote upon any proposition that might be sub- 
mitted to the meeting. At the meeting it was pro- 
posed that the holders of the debentures, -who 
claimed admission to the meeting, should be 
permitted to attend. The chairman ruled the 
motion irrelevant, and would not allow it 
to ba put. The executors therefore withdrew 
from the meeting. After they had withdrawn, 
the third defendant, P, was elected a trustee. 
At the date of the meeting the executors had not 
obtained probate of K’s will. On behalf of the 
defendants it was contended that P's election 
was valid; and that the persons to whom the 
executors had given or sold debentures belonging 
to iTs estate had been properly excluded from the 
meeting of the 27th February, inasmuch as the 
executors had not at that time obtained probate, 
and consequently the title of their alienees to 
the debentures was still incomplete. Held, that 
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P (defendant No. 3) had not been validly appointed 
a trustee to the indenture of the 23rd November 
1883. Under that indenture, debenture-holders 
had the right to vote, and the debentures were 
payable to bearer. The fact that the executors 
had not at the date of the meeting obtained pro- 
bate did not affect the rights of those to whom 
they had given or sold debentures, and such per- 
sons had consequently been improperly excluded 
from the meeting. Mathttradas Lowjx v. Go- 
cttldas Madhowji . I. Ii, B. 10 Bom. 468 

4. Breach of trust — Liability of 

passive trustee. A trustee who, having accepted 
a trust, remains passive and takes no steps to see 
the trust carried into execution, is liable for losses 
arising from the breach of trust of his co-trustee. 
Bai Jadav v. Tribeuvandas JAGJI VANDAS 

9 Bom. 888 

5. Fiduciary relationship — As 

signment by married woman. L M died in 1S56, 
having bequeathed certain personal property 
to J 8, who then and at the time of the subse- 
quently-mentioned suit was a married woman, 
and who executed a power-of-attorney, authorizing 
0 G <& Co. to receive payment of the legacy and to 
execute a settlement of a portion of the same accord- 
ing to articles contained in the power. This 
settlement was made, and under it a portion of 
the legacy was assigned to trustees, who 
did not execute the deed or undertake the 
trust, and no other trustee was substituted for 
them. 0 G & Co. at various times advanced 
money to J 8 , and in acknowledgment received 
promissory notes from her for a portion of such 
advances ; and in a suit by 0 G <& Co. to recover 
the amount of these advances, it was held that 
0 G & Co., standing in a fiduciary relation to 
J 8, before they could avail themselves of her acts,,, 
must show that she did them with a full know ledge 
of the circumstances of the case and of her own 
position with regard to it. Smith v. Stewart 

Bourk© O. C. 292 

6. Cause of action — Adverse pos- 

session— Limitation. When property is placed., 
in the hands of another by way of trust, no cause 
of action arises to the owner until there has been 
a demand by the owner for the restoration of the 
property and a refusal by the trustee to give up 
the property. The period of limitation begins 
to run from the date of such refusal or distinct 
assertion of adverse right, and not from the date 
the trustee enters into possession. Bakhaldas. 
Mad ax v . Madhtjsttdan Madak 

3 B. L. B. A. C. 409 : 12 W. B; 819 

7. Suit to set aside alienations 

by trustee — Bona, fide purchasers. A suit brought 
by a cestui que trust to set aside as fraudulent, 
certain alienations made by the trustee wasr 
dismissed by the lower Appellate Court as barred 
by limitation, merely on the ground that more than 
twelve years had, at the commencement of the suit 
elapsed since the execution of such deeds of alien- 
ation. Held, (i) that this was not sufficient,. 
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and tliat the Court should have tried whether the 
purchasers were cognizant at the time of their 
purchase of a subsisting trust affecting the pro- 
perty, for if so, they would have taken it subject 
to the trust, and would stand in the shoes of the 
original trustee, and would not be bond fide pur- 
chasers from trustees entitled to the benefit of 
the law 7 of limitation ; (ii) that if the trustee had 
power to make valid grants, the grantees would 
have a perfectly good title, if they took for valuable 
consideration without notice of the trust. Lit- 
teefur v. Bego Jar. Bego Jar v. Cheuag Ali 

5 W. R. 120 

8 . Suit for mesne profits where 

estates had been under care of Court of 
Wards — Cause of action — Fiduciary relationship. 
Plaintiff, the zamindar of Shivaganga, sued to 
recover two villages which she alleged formed 
part of the Shivaganga zamindari. The villages 
originally belonged to P, mother of the present 
defendant, B, the ex-zamindar of Shivaganga. 
In 1856 they were purchased by the Court of Wards 
on behalf of B , who was then a minor, with part 
of the rents and profits of the zamindari, and in 
1860 were given by him to his mother. In 1864 
B was ousted by a decree of the Privy Council, 
and became liable to the present plaintiff for the 
mesne profits of the zamindari. In the account 
taken of mesne profits due, the amount expended 
on the purchase of these villages was excluded 
by plaintiff’s consent from the sum debited to the 
ex-zamindar. Plaintiff now sued P, and, she 
dying, the suit was continued against B as her 
representative. Held, that, there being in the 
decree of the Privy Council nothing directly giving 
a right to maintain the suit, there was but one 
ground upon which the suit could be supposed 
to lie, namely, the existence of the relation of 
trustee and beneficiary between the Collector 
and the plaintiff at the time of the purchase. Held, 
also, that such relation did not exist. Kattama 
rachiar v. Bothagurusami Tevar. 0 Mad. 293 

9 . — Debt incurred by trustee for 

benefit of trust estate — Personal decree against 
trustee — Trustee's right of indemnity— Equitable right 
of creditor — Liability of trust estate — Non- join- 
der of c.qd . if bar to liability of trust estate. Unless a 
trustee loses his right of indemnity through neglect 
or default, he is entitled to be indemnified out of 
the trust estate for all debts incurred for the benefit 
of the trust estate, and on failure by him to pay 
such debts, creditors are entitled to stand in his 
shoes. In re Shard , I. L. B. 28 Calc. 574, referred 
to. Plaintiffs obtained a personal decree for a 
certain sum against a trustee, in a. suit brought 
by them against the trustee for balance due for 
goods supplied to the trust estate, which consisted 
of a business. The trust settled the net profits 
on the settlor for life with a reversion to her sons, 
born or to be bom. At the time of the suit, a 
son of the settlor was alive, hut was not made 
a party to the suit. Subsequently the plaintiffs 
on proof that the debt incurred from them by 
the trustee was for the benefit of the 


TRUSTEE — contd. 

trust estate and that there had been no neglect 
or default by the trustee so as to deprive him of 
his right of indemnity, moved to obtain an order 
that on the trustee’s failure to pay the decretal 
amount they were entitled to execute their said 
decree against the trust estate. Notice of their 
application was given to the son, who did not 
appeal. Held, that, on default of the trustee’s pay- 
ing the decretal amount, the plaintiffs were entitled 
to execute their decree against the trust estate. 
Madder v. A. J. Bridge (1905) . 9 C. W, 35T. 9 

10. Person not entitled obtain* 

ing renewal of a promissory note, trustee 
for rightful owner — ■ Misjoinder of parties. 
Where on the death of the payee of a promissory 
note executed by D, C becomes entitled to the 
amount, but A obtains a renewal from D in favour 
of B, a suit will lie by C against D, A and B as de- 
fendants to recover on the renewed note, as A 
and B in obtaining the renewal must be held in 
law to have become trustees for C, A and B are 
necessary parties and the suit will not be bad for 
misjoinder. The only person entitled to object Q's 
claim will be D. Ramakrishra Rajtt v. Katta 
Verkataswamy (1905) I. L. R. 29 Mad. 87 

11 . ___ — __ — — — Consent decree 

that new trustee be appointed by the Court — Preference 
to lineal descendants of settlor — Discretion — Ap~ 
pointment of a stranger to the line . Where a 
consent decree had been passed directing that the 
first respondent should retire from the trustee- 
ship, a Mahomedan Shiah religious endowment 
and that a new trustee be appointed in his place 
by the Chief Court of Lower Burma, preference 
in such appointment being given to the lineal 
descendants of the settior : — Held , that under 
this decree the Chief Court had a discretion to 
exercise in the selection of a trustee, that the 
appellant, as senior in order of the settlor’s children 
had no absolute right to be appointed 
in the absence of disqualification, "End that 
the Chief Court rightly exercised its discre- 
tion in appointing a Shiah resident in the 
neighbourhood, not a lineal descendant of the 
settlor, in preference to the appellant, who by 
reason of her sex, could at best discharge many 
of her duties only by deputy and as a Babu might 
take a less zealous interest in carrying on the 
religious observances of the Shiah school. 
Shahoo Baroo v. Aga Mahomed Jaffer 
Bird areem (1906) . I. L. R. 34 Gale. 118 

s.e* L. R. 34 X A. 40 
11 C. W. NT. 297 

12 . — Duties of — Discretionary power , 

exercise of— Improvident transaction of trustee 
not binding on beneficiary of liability of 
transferee of trust estate — Compromise by trustee 
when valid- — Burden of proof — Decree may direct 
party benefiting by breach of trust to pay to the trust 
estate when removal of trustee is not ashed for — 
Following trust property. It is no answer to a 
charge of breach of trust that the trustee acted 
under competent legal advice. A trustee is bound 
to make as reasonable a bargain in the interests 
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of the beneficiary as circumstances will permit ; 
and a transaction which circumstances show to 
be unreasonable or improvidently entered into, 
will not be upheld by Court. A transferee from 
the trustee, who has notice of the trust, has notice 
that the trustee must act reasonably and prudently ; 
and where such transfer is unreasonable 
or improvident, such a transferee will not be ab- 
solved merely because, in his opinion, the transac- 
tion was prudent and beneficial to the cestue que 
trust Where a transaction by the trustee is 
primd facie improvident, it lies upon the trustee 
to show, as against the beneficiary, that it is one 
which the Court can uphold. Where a breach 
of trust has been committed and a suit is brought 
by the beneficiary against the trustee and the party 
who has received money through such transac- 
tion to recover such money for the trust estate, 
it is open to the Court by its decree to direct pay- 
ment of such money to the trustee by the defend- 
ant who has received such payment unless it 
is established that the beneficiary can get no 
relief unless he seeks to remove the trustee 
and procure the appointment of another. 
Where trust-money has, by a breach of trust, 
been paid by the trustee, the beneficiary 
is entitled to follow it as trust-property in the 
hands of the payee. National Trustees Company 
of Australasia v. General Finance Company of 
Australasia, [. 1905 ] A. C. 273, referred to. Keating 
v. Keating , 46 R. R., 178, followed. In re Barney , 
[7592] 2 Ch. 265 , distinguished. Smith v. Patrick, 
[1901] A. Cj 294 , referred to. Giyawa Sambandha 
Pandara Sannalhi v. Kanlasami Tambiran , I. 

L . R . 10 Mad. 375, 60S, distinguished. Strinivasa 
Ayyangar v. Strinivasa Swami, I. L. R. 16 Mad. 
Sly 33, distinguished. Sttbramanian Chettur v. 
R.ajeswara Dorai (1909) I. I*. R. 32 Mad. 490 

TRUSTEES ACT. 

: (XXIV of 1841 ) — Application for 

appointment of new trustees. Trustees were ap- 
pointed for a company in 1845, and the partnership 
was to last twenty years, which expired on 
December 31st, 1864. The shareholders thereupon 
appointed S, a new trustee, to sell the business, 
and he sold it to R. The old trustees had left the 
country. In an application, with the consent of 
all parties, under Act XXIV of 1841, that S might 1 
sign the deed of transfer, the Court held that it was 
necessary to show that the old trustees had no lien 
on any other property in the concern before the 
order asked for could be made. In the matter of 
Port Gloucester Mills Co. Rourke O. C. 280 

* — — (XXVII of 1888), s. 3 — Hindu trusts . 

— Equitable jurisdiction of High Court — Appoint- 
ment of new trustee — Supreme Court Charter, 1823. 
The High Court may exercise the summary powers 
conferred upou it by the Trustee Act (XXVII of 
1868); in, the case of Hindu trusts. S. 3 of the 
Trustee Act, which, provides that the power and 
authority given by the Act to the High Court 
shall be exercised only ‘ £ in cases to which English 
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TRUSTEES ACT — contd. 

s. 3 — contd. 

the operation of the Act only to cases to which, 
in their whole extent, the law prevailing in 
England applies without qualification or reserve, as 
this would virtually exclude the Act in any case 
on which an Act of the Indian Legislature has any 
bearing. The cases referred to in the section must 
be cases to which English law is in some measure 
applicable, but in what measure is not indicated 
in the Act. English law must be regarded as 
applicable in the sense intended if the principles 
1 recognized by the English Equity Courts are ap- 
plicable. At the date of the grant of the Charter 
to the Supreme Court of Bombay in the year 1823, 
English equity had become a system which would 
deal with a body of quasi-common law in a scienti- 
fic manner and in obedience to known and uniform 
rules. When it applied its method to the deter- 
mination or the constitution of a right, even based 
on the Hindu or Mahomedan law, it administered 
English law. In this sense 4£ English law was ap- 
plicable” at the date of the passing of the Trustee 
Act of 1866 to all cases in which peculiarly equit 
able doctrines had obtained recognition in the 
relations between the native inhabitants of Bom- 
bay. Those doctrines could not be employed to 
subvert the native substantive laws, but they 
afforded a means of ameliorating them by a system 
for rules borrowed from the English Court of Equity. 
Trusts are recognized in the Hindu as well as in the 
English system of law. But while the substantive 
Hindu law insists strongly oil the suppression of 
fraud and the fulfilment of promises, it fails to 
furnish the detailed rules by which effect is to be 
given to its principles in cases of trust. If the 
Court is called on to give effect to a trust in 
any given case, it looks to the Hindu law of property 
to determine the estate of the trustee, but with 
reference to the duties of trustee and the rights of 
beneficiaries it is governed by the rules of 
English equity. There are no others that it can 
apply. I n meeting an exigency, or in taking cog- 
nizance of a form of right not directly provided 
for in the Shastras the Court, in exercising its 
jurisdiction under s. 41 of the Charter of 1823, 
may apply Hindu law. But, taking Hindu law 
as one of its data, it applies £ 1 English law ? * also in 
the form of equity to all or nearly all the questions 
that arise. In re K ah an das Narrandas 

I. L. R. 5 Bom. 154 

— ss. 20 and 3.2 — Appointment of per * 

son to convey property on behalf of persons out 
of the jurisdiction and lender other disabilities . 
Where property has been, by an order of Court, 
directed to be sold, and where some of the parties 
interested in such property are either out of the 
jurisdiction, married women, or minors, and the 
place of abode of others of them is unknown, the 
Court will, on petition, under the Trustee Act 
appoint a person to convey the interest of .such 
persons to any purchaser, notwithstanding that, 
at the time the order is applied for, no contract for 
the sale of the property has been entered into. 
But the Court cannot make such an order with 
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‘TRUSTEES ACT -concld. 

s. 20 — concld. 

respect to the interest o£ a party wb.o has not been 
served, and who has not entered appearance. 
Lackersteen v. Rostan - . I. Xi. R. 7 Gale. 32 

• s. 30 — The Trustees and Mortgagees 

Act ( XXVIII of 1866) — Hindu trusts , if acts ap- 
plicable to — 4 4 Cases in which English law is ap- 
plicable 5 ’ in s. 3, meaning of . The Indian Trustees 
Act is applicable to a trust which has been created 
..in a form valid under the English law but in which 
the trustees and the cestui que trustant are all 
Hindus, if such trust does not violate the provi- 
sions of Hindu law. In the matter of Nilmoney 
Dey Sarkar (1905) . I. Xj. R. 32 Calc. 143 

s.e. 9C. W.X. 79 

— s. 35 — Application for removal of 

- trustee — Ground for removal — St at. 13 & 14 Viet. , 
c. 60, s. 32. Where a petition was presented to the 
High Court praying for the removal, under s. 35, 
Act XXVII of 1866, of certain trustees of a will, 
on the grounds, inter alia , of misappropriation, 
waste, and breach of trust, and for the appointment 
of new ones : — Held , that the matters alleged were 
much too grave to be disposed of on a mere appli- 
cation, and that, as the respondents opposed the 
appointment of new trustees, the petitioners 
should institute a regular suit. Act XXVII of 
1866, s. 35, is analogous to 13 & 14 Viet., c. 60, 

■ s. 32. The Courts in this country ought, in analogy 
to the rulings of the English Court of Chancery, 
to refuse jurisdiction under this section on a mere 
-application alleging misconduct or any other 
cause, when the trustees whom it is sought to 
remove are willing to act and refer the applicant 
to a suit. In the goods of Powell . 8 1ST. W. 54 

TRUSTEES AMT) MORTGAGEES ACT 
(XXVII OF 1866). 

— — - — s. 34 

__ — Non-applicability to 

■Charitable Trusts- — Indian Trusts Act (II of 1882), 
-ss. 1 and 2 — Statute of Frauds (29 Ch. 11, C. 3), s. 7. 
'The Trustees and Mortgagees Powers Act (XXVIII 
-of 1866) does not apply to Charitable Trusts. 
$. 2 of the Indian Trusts Act (II of 1882) ex- 
pressly repeals amongst others sections s. 34 of 
the Trustees and Mortgagees Act. The Indian 
Trusts Act was made applicable to the Bombay 
Presidency in 1891, and since then, at all events, 
s. 34 has ceased to have any force. The saving 
•clause in s. I of the Indian Trusts Act does not 
: affect the repealing section which immediately 
follows and there is no saving or exception in 
favour of Charitable Trusts or of Trustees of 
Properties dedicated to charity. S. 7 of the 
^Statute of Frauds is wholly repealed, by s. 2 of 
the Indian Trusts Act. S. 7 of the Statute of 
Frauds was mainly intended to regulate proce- 
dure. It never applied to India at any time ; 
even if it did, the Indian Evidence Act entirely 
superseded it. Dinsha Mahekji Petit, Sir v. 
Jamsetji Jijibhai, Sir (1908) 

I. Xi. R. 33 Bom. 509 


TRUSTEES AMD MORTGAGEES ACT 
(XXVII OF 18 66)~contd. 

s. 43. 


1. — . s. 43 — Administrator-General — 

Taking opinion of Court on question respecting the 
administration — - Question affecting rights of parties 
inter se— Refusal of Court to express opinion. The 
Administrator- General of Bombay, having taken out 
letters of administration (having effect throughout 
the Bombay Presidency) to the estate of one 
A B , deceased, and having a balance in his hands 
to the credit of the said estate after having fully 
administered the same, was applied to by <7 J?» 
the brother of the said A B, deceased, who had 
taken out letters of administration in England to 
the estate of his deceased brother, to hand over 
to him, the said G B, the balance in question, — 
the said G B claiming to be the administrator of 
the domicile of the deceased, and, as such, to be 
entitled to all the personal assets of his estate 
wheresoever situate. Being in doubt as to whether 
he might safely accede to the request, the Admi- 
nistrator-General of Bombay, by petition under 
s. 43 of the Trustees and Mortgagees Act, XXVIII 
of 1866, submitted the question to the High Court 
for its opinion, advice and direction. Held, that 
the question being one of considerable difficulty 
and importance, and involving, moreover, in its 
decision questions which might seriously affect the 
rights of parties inter se, it was not a question such 
as was contemplated by s, 43 of the Trustees and 
Mortgagees Act, XXVIII of 1866, nor one upon 
which the Court ought to give any opinion merely 
on an ex parte petition of this character. In re the 
goods of Breretox. In the matter of the Trustees 
and Mortgagees Act, 1866 I. D. R. 7 Bom. 381 

2. — — Bowers of Court — 

Power to sanction lease. J S, a Hindu, died in 
1865, possessed of a temple and of a piece of land 
near it which he bought in his lifetime. By his 
will lie directed his executors to apply the income, 
arising from the land in defraying the expenses 
connected with the temple. This was accordingly 
done by his son, whom he had appointed his exe 
eutor. His son died in 1873, and in 1879 the peti- 
tioner, who was the son’s widow, took out letters 
of administration, with the will annexed, to the 
estate of J S, still unadministered. As adminis- 
tratrix she continued to apply the income of the said 
land as directed in the will. She now filed the 
present petition, alleging that the said income, 
which amounted to about R90Q per annum, was 
insufficient to keep up the said charity. She stated 
that a sum of R 12, 600 -was urgently required 
for certain purposes connected with the said charity, 
that she had agreed, in September 1887, with one 
B B, that he should advance the said sum to her, 
to be expended as aforesaid, and that she should 
grant to him a lease of the said land for 99 years 
with a proviso for renewal at a rent of R350 per 
mensem. In October 1887, however, her adopted 


See Trustees Act, s. 30. 

9 C. W. Mr. 79 
I. E. R. 32 Calc, 143 
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TRUSTEES AETD MORTGAGEES ACT 
(XXVII OE 1860) — concld. 

— — s.43 — concld. 

sod served ter with a notice to desist from grant- 
ing the said lease. She therefore presented this 
petition to the Court under s. 43 of the Trustees 
and Mortgagees Powers Act (XXVIII of 1866), 
praying (a) that she might be advised whether 
she had power to grant the said proposed lease ; 
(b) that the said lease might be sanctioned or 
directed by the Court ; and (c) that the Court- might 
give such opinion, advice, or direction in the pre- 
mises as the Court might think fit-. Held, that 
under the section the Court had no power to sanc- 
tion the proposed lease or to advise as to whether 
the petitioner had power to grant it. The Court 
will not, under this section, advise trustees as to 
disputed points of law or fact, but will do so only 
as to undisputed matters of management, such as 
questions of advancement, maintenance, change of 
investment, sale of a house, compromises, taking 
proceedings, etc. Held, also, that, as a matter of 
general principle, the trustee of the property in 
question could make a lease thereof for the benefit 
of the trust, or raise money by way of charge for 
the purposes of necessary repairs and maintenance ; 
but with regard to the details of amount or as to 
the work to"be done, the Court refused to give any 
opinion. In re Lakshmibai- 

I. L. R. 12 Bom. 688 

TRUSTS ACT (II OE 1882). 

______ ss. 1 and 2 — Trustees and Mortga- 
gees? Powers Act (XXVIII of 1866) s 34 — 
Non-applicability to Charitable Trusts — Statute of 
Frauds (29 Ch . 11, c. 8), s. 7. The Trustees and 
Mortgagees Powers Act (XXVIII of 1866) does 
not apply to Charitable Trusts. S. 2 of the Indian 
Trusts Act (II of 1882) expressly repeals amongst 
other sections s. 34 of the Trustees and Mort- 
gagees Act. The Indian Trusts Act was made 
applicable to the Bombay Presidency in 1891, 
and since then, at all events s. 34 had ceased to 
have any force. The saving clause in s. I of 
the Indian Trusts Act does not affect the repeal- 
ing section which immediately follows and there 
is no saving or exception in favour of Charitable 
Trusts or of Trustees of properties dedicated to 
charity. S. 7 of the Statute of Frauds is 
wholly repealed by s. 2 of the Indian Trusts Act. 
S. 7 of the Statute of Frauds was mainly intended 
to regulate procedure. It never applied to India 
at any time ; even if it did, the Indian Evidence 
Act entirely superseded it. Dinsha Manexji 
Petit, Sib v. Jamsetji Jijibhai, Sir (1908) 

I. E. R. 33 Bom. 509 

. s. 5, 81 — 

See Will. 1. 1*. R. 32 Mad. 443 

A-. — Bequest to legatee with 

oral directions in testator's lifetime for the disposal 
of the property— Buie of English law that such 
legatee is bound by the trusts so declared by testator 
applies in India under s 5 of the Trusts Act — S. 
81 of the Trusts Act does not apply to such cases — - 


TRUSTS ACT (II OE 1882)— contd. 

s. 5 — contd. 

Maintainability under s. 187 of Succession Act of a 
suit by the beneficiary for the benefit conferred in the 
absence of Probate or Letters of Administration. 
Under English law, where a testator disposes of 
property in favour of a legatee, and, at the time of 
such disposition or at any subsequent period during 
his lifetime, the testator informs the legatee that the 
disposition in his favour although apparently for' 
his benefit, was so made in order that he may carry 
into effect certain wishes of the testator, which are 
communicated to him, and the legatee expressly or 
impliedly undertakes to carry out the wishes so 
expressed to him by the testator, the legatee will 
be treated as a trustee and will be compelled to 
carry out the instructions so confided to him. 
The reason for this rule is that it would be a fraud 
on the part- of the legatee not to give effect to the- 
testator’s intentions, and the law will not permit 
him to benefit by his own fraud. The legislature 
in enacting s. 5 of the Indian Trusts Act and the 
provision thereto, intended to make this rule of 
equity applicable in India. S. 50 of the Indian 
Succession Act does not apply to such cases. The 
instructions of the testator are given effect to 
under tbe English law, and under s. 5 of the Trusts 
Act, not as a part of the will, but by fastening on 
the conscience of the legatee a personal obligation 
to carry into effect the wishes of the testator, in 
order to prevent the perpetration of fraud. The 
title of the beneficiaries is one dehors the will and 
not under the will. Per Wallis, J . — The provi- 
sions of s. 81 of the Indian Trusts Act do not apply 
to such cases. Per Sankaban-Naib, J. — S. 81 
applies where the testator intending to dispose- 
of the beneficial interest to others leaves the estate 
to the devisees. This section has reference to the 
disposal of the beneficial interest by transfer or will 
Where such a legatee, to whom the testator has 
confided his intention, suppresses such secret in- 
structions with the intention of retaining the estate 
himself and applies for letters of administration 
as universal legatee, the Court will refuse the 
grant. McCormick v. Grogan, L. B. 4 E. c h i, 
82, p. 97, referred to. In re Maddoclc Llewelyn- 
v. Washington, [1902] 2 Ch. 220, referred to. Per 
Wallis, J. — The beneficiary entitled under the 
secret trust communicated to and accepted by the 
legatee claims through the legatee named in the 
will ; and as no right as legatee can be established' 
without a grant of probate or letters of adminis- 
tration under s. 187 of the Indian Succession Act, 
the beneficiary cannot maintain a suit to recover 
the benefit intended for him when there is no grant 
of probate or letters of administration. Per 
Sankaban-Naib J. — ( confra ).- — S. 187 of the Suc- 
cession Act is no bar to such a suit as the beneficiary 
does not sue to establish any claim as legatee, hut 
to enforce the trust imposed on the legatee, as far; 
as he is concerned. The suit is to enforce an obli- 
gation against the legatee and not to establish any 
right of the legatee as such. If the legatee is in 
possession of a substantial portion of the property 
he is an executor de son tort with all the liabilities* 
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• s.,5 — concld. 

of an executor and universal legatee and he cannot 
plead want of probate or letters of administration. 
Manuel Louis Kunha v. Jnana Coelho ( 1908 ) 

' L Xi. R. 31 Mad. 187 

: s. 6. 


See Hindu Law — Gift. 

I. L. R. 29 Mad. 412 

s. 8 — Hindu Law — Ancestral property 

— Trust by the Father — Will — Legatees. Certain 
legacies were devised by the will to relatives of 
the testator and others. Held , that as the Court 
had held that the appellants were not validly 
appointed executors, the legatees were not re- 
presented by them and no declaration could be 
made as to the validity or otherwise of the legacies. 
Harilal Bapuji v. Bai Mani ( 1905 ) 

I. D. R. 29 Bom. 851 

■ s. 20. 


s. 30 — Executor — Failure to produce 

fund at appointed time * — Advisory duty — Appoint- 
ment of an agent — Degree of care in the appointment — 
Want of diligence — Breach of duty — Loss caused to 
the estate — Liability of executor . When those en- 
trusted with a fund for the benefit of another can- 
not produce it at the appointed time, primd facie , 
they are liable for the loss which thereby accrues. 
One, who undertakes a duty, is bound to know 
what his duty requires. Where a testator by his 
will committed the management of the property 
to his widow along with two out of the five exe- 
cutors including the widow, it is not open to one of 
the executors who was not specifically entrusted with 
the management, to contend for the purpose of 
avoiding liability as executor that his duties were 
purely advisory, that he was but one of many 
that votes of the majority of the executors go- 
verned, and that the real management was en- 
trusted to two of the executors in co-operation with 
the widow. In the appointment of an agent to 
carry on business it is incumbent on an executor 
to act with the same degree of care as a man of 
ordinary prudence would in his own affairs. But 
where there is want of diligence on the part of the 
executor both in the selection and supervision of 
the agent, and the loss sustained by the estate can 
reasonably be connected with the want of such 
diligence the loss must fall on the executor. The 
indemnity clause of s. 30 of the Trusts Act (II of 
1882) casts the onus of proof on those, who seek 
to charge a trustee with loss arising from the de- 
fault of an agent, when the propriety of employing 
an agent has been established. But where there is 
a clear breach of duty in the employment and 
supervision of the agent the liability of the trustee 
for breach of trust arises. Lakhmichand v. Jai 
Kuvarbai (1905) . . I. U. R. 29 Bom. 170 

1. — s, 34 — Application for directions 

by trustees of charitable institution — Questions of 


TRUSTS ACT (II OF 1882)— contd. 

— s, 34 — concld . 

detail and difficulty — Procedure. The management- 
of the Doveton charities is vested in a committee' 
of management who are empowered under the 
trust-deed to require the trustees of the funds 
of the charities to invest the trust-funds in 
excess of two lakhs of rupees 14 in the purchase or 
building of any additional land, building, and 
premises. 55 Certain buildings, having been erect- 
ed under these provisions of the trust-deed, were 
now stated to be in urgent want of repair. The 
current income of the charities was not sufficient 
to meet the cost of carrying out the repairs, and the 
committee of management and the trustees were 
agreed that a sum of R8,700 in the hands of the 
latter (in excess of two lakhs of rupees) should be 
employed in carrying out this work. The trustees 
now r applied to the High Court under the Trusts 
Act, s. 34, for its opinion on the question whether 
this should be done. Held, that the question was 
not one with which the Court could deal under the 
Trusts Act, s. 34. The Court (Subramania Ayyar 
J.) was of opinion that the proposed expenditure 
could, on the Court being satisfied of its necessity be 
sanctioned, if the matter came before it in the form 
of a suit in its original jurisdiction ; and that in the 
exercise of such jurisdiction the Court has power to* 
deal with a case like this hardly admitted of doubt. 
In re Madras Doveton Trust Fund 

I. la. R. 18 Mad. 433 1 

2. Executor — Trustee 

— Advice of Court as to administration of property- 
—Executor continuing as such— Administration 
suit . So long as an executor occupies that posi- 
tion, he cannot claim the advantages provided 
for trustees by s. 34 of the Indian Trusts Act 
(II of 1882). If he feels any doubt as to the 
manner in which he should administer the estate 
come to his hands, his remedy is to file an admin- 
istration-suit. Trim bar Mahadev v. Narayan 
Hari (1909) . . I. Ii. R. 33 Bom. 429 

s. 48 — No right to recover even where 

unlawful agreement only partly carried out — Deci- 
sion not bad, although no distinct issue when parties 
not taken by surprise. The rule that a person in. 
pari delicto cannot recover is applicable not only 
where the unlawful agreement had been fully 
carried out, but also where there has been part 
performance of a substantial character of such,, 
agreement. This is the construction, which ought 
to be placed on the words* 4 not carried into exe- 
cution’ 5 in s. 84 of the Indian Trusts Act. Where- 
a point on which there is no distinct issue, is 
present to the minds of the parties, the decision 
on such point cannot be impeached on the ground' 
that there was no issue raised. Muthuraman 
Chetty v. Krishna Pillai (1905) 

I. X,. R. 29 Mad. 72. 

s. 49. 

See Act XX of 1863. 

I. Xi. R, 17 Mad. 212: 


See Executor . I. Xi. R. 26 Bom. 301 


See Guardian and Wards Act. 

I. L. R. 33 Calc. 591 
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TRUSTS ACT <11 OP 1882)— canid. 
s. 63 — concld. 

sible by inheritance. Upon this the Judicial 
Committee pointed out that no trustee could have 
actually acquired a title by such an appropriation 
against the trust: Indian Trusts Act, 1882, ss. 63 
and 64 They added that, at the same time, the 
judgment of the High Court had come to the right 
conclusion, for the will and the trust alleged had 
not been established. Bitto Kunwar v. Kesho 
Prasad Misr . .XX. R. 19 All. 277 

X. R. 24 I. A. 10 
1 C. W. 1ST. 285 

— s. 72. 

See Administrator-General’s Act (V 
of 1902), s. 4, cl. 2. 

I. X. R. 29 Bom. 188 

s. 74. 

See Appeal — Decrees. 

I. X. R. 19 All. 131 

s. 74 — .4 dminisirator- General 9 s Act 

( V of 1902), s. 4 , cl. 2 — Discharge by Court of an 
executor — Vesting of 'property in the continuing 
executor. The Court has power to discharge an 
executor on his own application, if proper case he 
made out. An executor so discharged remains 
liable for anything he has done or left undone 
while an executor — it only relieves him from the 
duties of his office from the date of the discharge. 
Ex parte Amerciiand Madhowji. (1905) 

I. Is. R. 29 Bom. 188 

ss. 81, 83. 

Trust for a specific 

purpose — Express trust— Resulting trust— Limita- 
tion Act (XV of 1877), s. 10. Per Batchelor, J. 
(obiter ). — S. 10 of the Limitation Act does not 
apply where the object of the original trust being 
uncertain or undiscoverable, as resulting trust 
arises by operation of ss. 81 and 83 of the Indian 
Trusts Act, 1882. Whether the resulting trust 
flow from the invalidity of the declared trust or 
from the impossibility of ascertaining the declared 
trust, it is equally a substituted trust, that is, 
a trust which is created by the law faut de mieux, 
that is as the best arrangement which the law re- 
gards as possible in difficult circumstances. This 
general rule is a fleeted to this extent only, that 
where there is a trust covering the whole estate 
and* the bequests do not exhaust the estate, the 
trustees are expressed trustees of the residue for 
the heir of the testator. Mathuradas v. Van- 
dra wand as (1906) . I. B. R. 31 Bom. 222 

S3. 82. 

See Hindu Law, Will. 

I. X. R. 29 Bom. 308 

ss. 82, 88. 

See Benamx Transaction — Certified 
Purchaser — Civil Procedure Code, 
1882, s. 317 V I. Ii. R. 22 A11. 434 

' ' — s, . 84~™“' ' 

See Contract Act (IX of 1872), ss. 2, 

20 to 35, 65 . I. X. R. 33 Bom. 411 


'TRUSTS ACT (II OP 1882 )-~~contd, 

ss. 53, 36. , ■ 1 ' 

Trustee — Transactions 

> entered into by trustee for his own benefit — ‘ Unless 
otherwise provided 9 5 — Equity in favour of a person 
paying off a subsisting charge on property— Appoint- 
ment of cestui que trust as trustee. S. 53 of the 
Indian Trusts Act (II of 1882) strikes at trans- 
actions entered into by a trustee for his own 
profit after he has accepted the trust and while 
he is performing the duties of the office. It does 
not render void a mortgage in favour of a person 
created before ho becomes trustee of the property 
by the deed of trust itself as a condition of the 
trust imposed by the settlor. The expression 
c f unless otherwise provided 9 ’ used in s. 36 of the 
Indian Trusts Act (II of 1882), means, unless 
-otherwise provided by the instrument of trust. 
Where there is a subsisting charge on certain pro- 
perty paid off by the person in possession, it is 
-equitable that- when the plaintiff reclaims the 
estate, credit should be given to that person for 
the payment of the mortgage which the plaintiff 
would have bad to meet. Mahomed Shumsool 
v. Slmvuhram , L. R. 2 1. A. 17 ; Lomba Gumaji 
v. Vishwanath Amrit, (1893) P. J. 30 ,* and Ranu 
v. Ked’ii, (1894) P. J . 39, followed. There is no 
provision in the Indian Trusts Act (II of 1882) 
that a cestue que trust shall not be appointed a 
trustee. He is not as such incapacitated from 
being trustee for himself and others but as a 
general rule he is not altogether a fit person for 
the office in consequence of the probability of a 
conflict between his interest and his duty. Asmid- 
bai v. Abdulla (1906) . I. X. R. 31 Bom. 271 

; — — — . ss. 55, 60, 81. 

See Appeal — Decrees, 

I. X. R. 11 All. 131 

s. 56. 

See Parties — Parties to Suits — Trusts, 
Suits relating to. 

I. X. R. 23 Mad. 239 

ss. 03 and 64 — Trust not established. 

A claim made for a share of property by inherit- 
ance from a deceased relation who had been in 
joint possession of it with the defendant was met 
by the defence that the estate had been jointly 
held for religious and charitable purposes under a 
will, the deceased having had no beneficial or 
heritable interest. The, defendant alleged that 
the original owner of the property had bequeathed 
the property in trust for these purposes. The 
claimant alleged a revocation of the will, and 
denied that there was such a trust. The judg- 
ment of the High Court, decreeing the claim, 
observed that, even assuming that there had been 
a trust tinder the will recognized by the deceased 
and the defendant, the property which had come 
Into their possession had been by them appro- . 

8 ' .ted from the first to their own purposes, and 
been so long held by them adversely to the 
■trust title that the defendant could not now allege 
that there was no beneficial interest transmis- 
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TRUSTS ACT (II OB 188 2)— coneM. 

— s. 84 — Benami sale io defraud creditors 

where no creditor defrauded , vendee holds property for 
the benefit of vendor . Where a benami sale is effected 
to defraud creditors, but no creditor is actually 
defrauded thereby, the transferee, under s. 84 of the 
Trust Act, holds the property for the benefit of the 
transferor. A suit for the specific performance 
of a contract to sell made by the transferee can be 
successfully resisted by the transferor. S. 84 
of the Trust Act embodies the principles recognized 
by English Courts at- the time the Act was passed ; 
and the fact that English Courts subsequently 
doubted the soundness of these principles will not 
justify the Courts in India in departing from the 
rule of law laid down by the section. Judgment 
of Bens ox, in Yaramati Krishnayya v. Chun- 
dm Papayya , I. L. R. 20 Mad . 326, not followed. 
Lidlingappa v. Hirasa, 1. L. B. 31 Bom. 405 , dis- 
tinguished. Munisami Mudaliar V. Subrarayar 
(1907) . . . . I. L. R. 81 Mad. 97 

s, 88. 

Bee Mortgage — Redemption— Rtght of 
Redemption . I. Xj. B. 23 Mad. 377 

s. 90. 

Bee Appeal, Abatement of. 

I. L. B. 30 Mad. 67 i 
__ s. 91. | 

Bee Transfer of Property Act, s. 40 i 

I. L. B. 29 Mad. 177 I 

Bee Vendor and Purchaser — Comple- | 
tick of Transfer. 

I. Hi. B. 24 Bom. 400 

Bee Vendor and Purchaser — Invalid 
Sales „ . I. Xj. B. 26 Bom. 159 

I. Ii. B. 18 Mad. 43 

- ss. 91, 95. 

See Injunction— Special Cases— Execu- | 
tion of Decree. 

I. Xj. B. 21 Mad. 353 

TITBIT OB WOBSHIF OB IDOL. 

Bee Hindu Law- — Sheba.it. 

I. X». B, 29 Mad. 283 
10 G. W. N. 825 

. right to— 

Bee Damages — Suits for Damages— 
Tort . . I. L. R. 3 Calc. 390 

Bee Limitation Act, 1877, Art. 131 (1871)# 
Art. 131 . I. L, B, 4 Calc. 683 

X. L. B. 8 Calc. 807 
6 B. Xj. B. 352 : 15 W. B, 20 

u 

UEHATAPATTOM. 

— : Malabar Law-™ 

Ubhayapattom — Agreement in mortgage perpetually 
void as a dog on the equity of redemption. An 
** ubhayapattom **■ is a kanom mortgage. Where 
from the terms of an ubhayapattom it is clear that 


UBHAYAPATTOM— conoid. 

the debt was not intended to be extinguished, a 
covenant for perpetual renewal by the mortgagor' 
operates as a clog on the equity of redemption 
and the addition of the words ei you shall hold the 
properties for ever without surrendering them.” 
does not convert such a transaction into an imme- 
diate grant of a permanent interest. Such a 
covenant will be inoperative as a clog on the 
mortgagor’s right of redemption in a mortgage 
executed before the passing of the Transfer of 
Property Act and subsequent to 1858, on the: 
principles of equity which formed the basis of 
judicial decisions during that period, Neela- 
kandhan Nambudripad v. Tirunilai Anantha 
Krishna Ayyar (1906) . I. L. B. 80 Mad. 61 

UGANDA, CONSUL AB COUBT OB. 


See Chaukidabi Chakban Land, Settle- 
ment of . I. L. B. 32 Gale. HOT 

See Criminal Procedure Code, s. 21, 

8 C. W. N. 862, 

Bee Damages, Suit for. 

I. L. B. 34 Calc, 868 

Bee Forest Act (VII of 1871). 

I. L. B. 29 Bom. 480' 

See Lease . I. L. B. 34 Calc. 1030 

See Letters Patent, 1 865, cl. 12. 

11 C. W. N. 668 

Bee Rule 515 A of the High Court. 

I. Xj. B. 34 Calc. 610' 

1. . ~ • — — — — — Nu ll iiy — Kxecu tive 

Government. An order, which is entirely ultra 
vires, of the Executive Government is a mere nul- 
lity and no suit is necessary to set it aside. Bal- 
vant Bamchandra v. Secretary of State (1905) 

I. L. B. 29 Bom. 480* 

2. — ■ Local Self-Govern- 

ment Act (111 of 18S5), ss . 139 and 7S — Bye-law 
made under— Authority of the District Board to* 
make the bye-law. Where a bye-law of a District 
Board made under s. 139 of the Bengal Local Self- 
Government Act was in these terms : — Whoever' 
encroaches on any road by cultivating crops or by 
ploughing it up for cultivation, or by the construc- 
tion of any building or structure thereon except hy 
the permission of the Chairman of the District 
Board, shall be liable to a fine not exceeding 
R50, and to a further fine not exceeding R2. 
for every day on which the offence is continued 
Held, that the bye-law is not ultra vires of the Dis- 
trict Board which has power under s. 139 read with 
s. 78 of the Bengal Local Self-Government Apt, 
to make such a bye-law. The building of a part of 
a house over part of a public road without th© per- 
mission of the Chairman of the District Board is. 


See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. B. 22 Bom. 54 

ULTRA VIBES. 
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ULTRA VIBE S — concld. 

punishable under the bye daw. Bamautar Sahtt 
v. Abrah Municipal Board (1907) 

11 C. W* XL 1099 

'UMPIRE. 

See Arbitration — Appointment op Ar- 
bitrators and UMPIRES. 

UXL&SCERT AIMED GOODS. 

See Contract . I. L. R. 83 Calc. 547 

UMBORRT PERSOXL 

_ — gift to — 

See Mahomedan Law. 

I. Xi. R. 86 Calc. 431 

UNCERTAINTY. 

See Will . I. Ii. R. 31 Bom. 583 


UNCHASTITY. 

See Defamation- 
Wipe 


—Imputation on a 

I. L. R. 25 Bom. 151 


See Hindu Law — Adoption — Who may 
OR MAY NOT ADOPT . 51 B. L. R. 362 

I. L. R. 5 Mad. 358 
I, L. R. 9 Bom. 94 

See Hindu Law — Inheritance. 

I. !«. R. 32 Calc. 871 
9 C. W. N. 1003 

See Hindu Law — 

Inheritance — Divesting of. Ex- 
clusion FROM, AND FORFEITURE OF 
Inheritance — Unchastity. 

Sec Hindu Law — Maintenance— Bight 
to Maintenance — Widow. 

12 B. L. R. 238 
L. R. I. A. Sup. Vol. 203 
I. Xi. R. 1 Bom. 559 
I. R. R. 7 Bom. 84 
I. Ii. R. 9 Bom. 108 
I. Ij. R, 15 All. 382 
X. L. R. 17 Mad. 392 
1. 1*. R. 27 Bom. 465 

See Hindu Law — -Maintenance — Bight 
to Maintenance— Wife 1 Mad. 372 
2 Mad. 337 
8 Mad. 144 
I. Ii. R. 19 Mad. 6 

See Hindu Law — Stridhan- — Effect of 
Unchastity . I. L. R. 1 AIL 40 

See Hindu Law — Widow —Disquali- 
fications — Unchastity. 


See Partition - 
Widow 
See Slander 


-Bight to Partition — 
. 1. 1*. R. 24 Mad. 441 

I. Ii. R. 28 Calc. 452 
9 C. W. N. 847 


UNCONSCIONABLE BARGAIN. 

See Contract Act (IX op 1872), s. 18. 

I. L. R. 32 Bom. 37 ; 208 
I. L. R. 31 All. 386 


Vr : v . it. 31 All. 3! 


UNCONSCIONABLE BARGAIN — contd. 

See Disqualified Proprietor. 

10 C. ¥. XL 849 

See Interest — Miscellaneous Cases — 
Bond . . I. L. R. 25 All. 284 

See Will — Construction. 

5 C. W . XL 729 

1. Undue influence — 

Circumstances under which relief may be granted 
by the Court . A person of the age of some 
twenty-eight years, the son of a wealthy father, 
but of profligate habits and greatly in need of 
money, his father having refused to supply him, 
executed a bond to secure a sum of R 500, with 
interest, which amounted to R37-8-0 per cent, 
per annum, with six-monthly rests. The bond 
further contained a stipulation that the borrower 
should not be empowered to repay the money 
within three years. And if he did pay within three 
years, he should nevertheless be obliged to pay 
three years' interest at the rate mentioned. Held, 
that, although it could not be said that the execu- 
tion of this bond was procured by means of undue 
influence or that the rate of interest was penal, 
nevertheless the bargain was an unconscionable 
bargain against -which the Court might properly 
give relief. The High Court affirmed the decree 
of the lower Appellate Court which gave the plaint- 
iff the principal sum with simple interest at the 
rate of 24 per centum per annum. Madho Singh v. 
Kashi Ram , I. L. R. 9 AIL 228 ; Kir pa Ram v. 
Sami-ud-din Ahmad Khan , I. L. R. 25 All. 284 ; 
Kamini Sundari Chaodhrani v. Kali Prosunno 
Chose , I . L. R. 12 Calc. 225 ; Kunwar Ram Lai 
v. Nil Kanth, L. R. 20 I. A. 112 ; and Rajah Mo* 
Icham Singh v. Rjah Rap Singh , L. R. 20 I. A. 
127 , referred to. Balkishan Das v. Madan Lal 
(1907) . . . I. L. R. 29 AIL 303 

2. . . ' — : Unconscionable 

bargain— Parties not on an equal footing — 
Defendant not aware of the nature of the transaction 
— Undue influence — Contract voidable . To render a 
contract voidable on the ground of undue influence 
there must be evidence of undue influence as re- 
quired by s. 1G of the Contract Act. A high rate 
of interest, which would induce a Court of Equity 
to give relief against a bargain as being on that 
account hard and unconscionable, is not by itself 
sufficient evidence of undue influence. There must 
be additional circumstances and when there is 
evidence of such additional circumstances they 
should be considered in the light of justice and 
equity. When the parties to the transaction are 
not on an equal footing, when it appears that the 
borrower was not aware of the real nature of the \ 
bargain, so that he put his signature to a document, 
which in fact imposed very different terms to 
those appearing on the face of it, when the actual 
rate of interest is many times higher than what 
appears on the document, which the borrower when 
pressed for payment for what appears due on such 

a document has to renew on still more exorbitant 
terms, all these are additional circumstances suffi- 
cient to make out a primd facie case of undue in- 
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1 JHOOHSCIONABLE BARGAIH — concld. 
fluence so as to throw the onus on the lenders to 
disprove it. Chatring, Moolchand & Co. v. 
Whitchurch (1907). . I. L. B. 32 Bom. 208 

3. Exorbitant rate of interest 

.« — Unconscionable transactions — Contract Act (IX of 
1872), ss. 16, 19 A — Contract induced _ by 'undue 
influence-— Money- lender — Undefended suit — Courts 
rigM to interfere — Reasonable rale of interest , 

, what is. Under ss. 16 and 19A of the Indian 
Contract Act the Court has power to interfere 
.and relieve a defendant against what may 
appear to the Court to be unconscionable transac- 
tions. The circumstances in each case must be 
looked to in order to decide what would be a reason- 
able rate of interest to allow. Poma Dongra v. 
William Gillespie (1907) 

I. Ii. B. 31 Bom. 348 

4 # — Er nd — Loan borrowed by a 

person in urgent need of money— -Promise to pay 
'a time-barred debt— Unfair and unconscionable 
bargains— Undue influence — Coercion — Contract Act 
(IX of 1872), s. 16. A Court of Equity will not 
set aside a contract, merely because it flows 
from moral, not legal, obligations, unless it was 
proved that the defendant was forced, tricked 
or misled into it by the plaintiff by means of fraud, 
using that word not merely in the restricted sense 
of actual deceit, but in the larger sense of an un- 
eonscientious use of power arising out of certain 
circumstances and conditions and showing that 
the defendant, having been victimised by the 
plaintiff's unfair and improper conduct, was un- 
able to understand what he was doing. Ganesh 
v, Vishnu (1907) - I. L. B. 32 Bom. 37 

BHCOVEHAHTEB SEBVICE FAMILY 
PENSION' FUND. 

Mutual Benefit Society. 

I. L. B. 7 Gale. 1 
I. L. B. 22 Bom. 451 

entrance certificate of — 


TJHDEB-BAIYAT. 

See Landlord and Tenant. 

13 C. W. 3ST. 595 

See Landlord and Tenant — Eject- 
ment — Notice to quit. 

I. L. B. 29 Gale. 231 
I. L. B. 34 Calc. 358 
See Under-tenure. 

deposit by — 


See Stamp Act, 1879, s. 3, scb.-s. 15. 

I. L. K. 19 Cale. 499 

:UWDEBGEOTOr D EIGHTS. 

See Landlord and Tenant. 

I, L. B. 33 Calc. 54 

See Lire Estate. 

13 C. W. NT. 611 

See Mineral Eights. 

See Mines and Minerals. 

- — granted by Bigwar — 

See Service Tenure. 12 C. W . 27. 193 

1JHBEB-PBOPBIETOB. 

, right of — 

See Oudh Rent Act, s. 108. 

13 C. H. W. 1093 


See Bengal Tenancy Act, s. 171. 

13 C. W. H. 97 

ejectment of — 

See Bengal Tenancy Act, s. 85 

13 C. W. NT. 913 

I* — “ Person whose immoveable 

property has been sold "—Civil Procedure Code 
(Act XIV of 1882), s. 310 A— Sale in execution, 
deposit to set aside — An under-raiyat under the 
judgment-debtor — Locus standi. An under-raiyat 
can apply under s. 3 10 A, Civil Procedure Code, 
as being a person whose immoveable property has 
been sold in execution of a decree for arrears of 
rent due in respect of the superior holding. 
Narain Mandal v. Sourindra Mohan Tagore, 
I. L. R. 32 Calc. 107 ; Paresh Nath Singha v. Nabo 
Copal Chattopadhya, I. L. R. 29 Calc. 1 ; Binodini 
v. Peary Mohan Haidar, 8 C. IF. N. 55 ; Kunja 
Behary v. Sambhu Chandra, 8 C. IF. N , 232, 
followed in principle. Abed Mollah v. Diljan 
Mollah, I . L. R. 29 Calc. 459, dissented from. 
Chandra Kumar Nath v. Kamini Kumar 
Ghose (1907) . . . 11 C. W. IN. 742 

2. Her liability— Under-raiyat— 

Bengal Tenancy Act (VIII of 1885), s. 49. The 
heirs of an under-raiyat under an annual holding 
do not acquire an interest in his holding by 
inheritance. The only right which they have, 
irrespective of custom or local usage, is to 
remain in possession of the land until the end of 
the agricultural year for the purpose of either 
realizing the rent which might accrue during that 
year or for the purpose of tending and gathering 
in the crops. Arip Mondal v. Ram Ratan Mondat, 
8 C. IF. N. 479, explained. Jamini Sundari 
Dasi v. Rajendra Nath Chukerbutty (1906) 

11 G. W. 3N. 519 

UHBERTAKIHG HOT TO SUE. 

See Arrest — Civil Arrest. 

I. L. B. 1 Calc. 78 

See Warrant of Arrest — Criminal 
Cases . . 2 B. L. R. A. Cr. 17 

UHBER-TENURE. 

See Jurisdiction of Civil Court — 
Revenue Courts — Orders of Reve- 
nue Courts. 

See Sale for Arrears of Rent- 
Incumbrances. 

See Sale for Arrears of Rent — 
Portion of Under-tenure, Sale of. 

See Under-raiyat. 
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UHDUE I3XFXUE HCE— con^d. 

See Mahomed an Law — Gift — Validity. 

I. X. R. 16 Mad. 43 

See Onus of Proof — Decrees and 
Deeds, Suits to enforce to set aside. 

I. X. R. 18 Cale. 545 
X,. R. 18 I. A. 144 
I. X. R. 12 All. 523 

See Onus of Proof — Principal and 
Agent . . I. X. R. 25 All. 358 

See Pardanashin Women. 

5 C. W. H. 505 


UHDER-TEHURE— cowcR 

avoidance of — 

See Sale for Arrears of Rent — In- 
cumbrances. 

suit to cancel-— 

See Limitation Act, 1877, Sch. II, Art. 121 
(1871, Art. 119) X X. R. 4 Cale. 860 
I. X. R. 25 Calc. 167 

UNDERWRITER. 

See Insurance — Marine Insurance. 

I. X. R. 2 Bom. 550 
12 Bom. 23 
3 Bom. A. C. 1 
, . . Cor. 2 : Hyde 107 

— . liability of— 

See Marine Insurance. 

13 C. W. N. 425 


UNDISCLOSED PRINCIPAL. 

See Contract Act (IX of 1872), s. 231 

I. X. R. 32 Bom. 356 

UNDIVIDED SHARES IN LAND. 

See Mahomedan Law— Gift. 

X. R. 34 I. A. 167 

UNDUE INFLUENCE, 

See Acquiescence. 

I. X. R. 17 Mad. 275 

See Ben ami Transaction. 

I. X. R. 33 Calc. 773 

See Champerty . 13 B. X. R. 509 

X. R. 1 X A. 241 

See . Contract — Alteration of Con- 
tracts — Alteration by Court (In- 
equitable Contracts). 

X. R. 4 I. A. 101 
' , : I. X. R. 10 All. 535 
I. X. R. 22 All. 224 
X X. R, 25 Bom, 126 

See Contract Act (IX of 1872), s. 16. 

I. X». B. 32 Bom. 37; 208 
I. X, R. 31 All 386 

See Deed — Cancellation. 

I. X. B. ID AIL 535 

See Disqualified Proprietor, 

' t X. B, 28 All. 570 

See Fiduciary Relationship. 

I. X. B. 30 Mad. 169 

See Fraud . I* X. R, 28 Bom. 639 
See Hindu Law— Adoption— Who may 

OR MAY NOT ADOPT, 

I. X. R. 13 Mad. 214 

See Landlord and Tenant. 

' '\v ; 13 c. w, N, 167 

| :,.m . See Mahomedan Law— Endowment, 

; I , - 1 ‘ X X. R. 22 Calc. 324 

■ 1 1 ■ ; 1 ' 1 X. R. 22 X. A. 4 


See Plea . I. L. R. 28 Bom. 689 
See Unconscionable Bargain. 

See Vendor and Purchaser — Invalid 
Sales . . Cor. 57 

1 B. X. R. A. C. 95 
I. X. R. 5 Bom. 450 

See Will — Execution, 

I. X. R. 22 Bom. 17 
X. R. 24 X A. 148* 

See Will — Validity of W t ill. 

I. X. R. 7 Mad. 516- 

1. Onus of proof— Third 'party nob 

in confidential relationship. A third person who- 
stands in no confidential relation to a grantor who- 
is under age is not bound in the first instance to« 
show that undue influence was used in a transac- 
tion. The subject of undue influence considered.. 
Raj Coomar Roy v. Alfuzuddin Ahmed 

8 C. L. R. 419 

2. Gift— Suit — 

Benami transactions — Pardanashin lady — Suit to 
set aside deeds as having been executed by person 
of unsound mind - — Alleged influence of daughter- 
over her mother — Gift with imaginary consideration- 
inserted in deed. In a suit by a son to set aside 
certain transactions entered into by his mother, 
a Mahomedan lady, in favour of her daughter,, 
the defendant, by which the daughter acquired 
possession of most- of her mother’s property, the- 
plaint alleged that his mother was, at the time the 
transactions tools place, of “ unsound mind and 
entirely under the domination and control ” of her 
daughter. Both Courts in India found that the- 
mother was not of unsound mind ; but the first 
Court treated her as a pardanashin lady and as 

c £ entirely under the control and domination ” of 
the defendant, who had unscrupulously used, 
her power over her mother to get her mother’s- 
property into her own hands, and made a decree 
that the transactions should be avoided on the 
ground of undue influence. The Court of appeal 
reversed the finding with respect to undue influence 
and dismissed the suit. Held, that, assuming the 
question of undue influence could be set up at all 
(for it was not raised in the pleadings except with 
regard to unsoundness of mind, which had been 
negatived, nor was any issue raised upon it), no 
case of undue influence had been established by 1 the 
evidence. ■ The mere relation of daughter to mother 
in itself suggested nothing an the way of special 
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influence or control ; and the evidence was insuffi- 
cient to establish any general case of domination 
on the part of the daughter, any subjection of the 
mother, such as to lead to a presumption against 
any transaction between the two; and with regard 
to the actual transactions, there was no evidence 
whatever of undue influence brought to bear upon 
them. Held, also, that in the evidence and cir- 
cumstances of the case the transactions in dispute 
were absolute gifts, and not benami transactions, 
which might have been set aside. Ismail Musajee 
Mookerdam v. Haeiz Boo (1906) 

I. D. B. 33 Gale. 773 

s.e. L. B. 33 I. A. 86 
10 C. W. N. 570 

3. - Contract Act (IX 

of 1872, as amended by Act VI of 1899), ss. 16, 74. 
Urgent need of money on the part of the borrower 
does not of itself place the lender in a position to 
“ dominate his will 55 within the meaning of s. 16 
of the Contract Act (IX of 1872), as amended by 
s. 2 of Act VI of 1899. Dhanipal Das v. Maneshar 
Bahhsh Singh, L. R 33 I. A. 118 : 1. L. R 28 All 
570 , distinguished. Sundae. Koer v. Rai Sham 
Krishen (1906) . . I. L. B. 34 Calc. 150 

L. B. 34 I. A. 9 

4. Contract Act (IX 

of 1872), ss. 16, 19 A — Unconscionable bargain 
— Parties not on an equal footing — Defendant not 
aware of the nature of the transaction «- — Contract 
voidable . To render a contract voidable on the 
ground of undue influence there must be evidence 
of undue influence as required by s. 16 of the Con- 
tract Act, A high rate of interest, which would 
induce a Court of Equity to give relief against a 
bargain as being on that account hard and uncon- 
scionable is nob by itself sufficient evidence of undue 
influence. There must be additional wrcumstances 
and when there is evidence of such additional cir- 
cumstances they should he considered in the light 
of justice and equity. When the x>arties to the trans- 
action are not on an equal footing, when it appears 
that the borrower was not aware of the real nature 
of the bargain so that he put his signature to a 
document which in fact imposed very different 
terms to those appearing on the face of it, when 
the actual rate of interest is many times higher 
than what appears on the document, when the 
borrower when pressed for payment for what ap- 
pears due on such a document has to renew on 
still more exorbitant terms, all these are addi- 
tional circumstances sufficient to make out a 
primd facie case of undue influence so as to throw 
the onus on the lenders to disprove it. Chatring, 
Moolchand & Co. v . Whitchurch (19071 

X. X,. B. 32 Bom. 208 

5. — Promise to pay a time- 

barred debt — Undue influence — Urgent need of 
money — Loan borrowed by a person in urgent need 
of money — Unfair and unconscionable bargains 
— Fraud — Coercion — Equity. The defendant, a 
karkun in the Government service, being heavily 
indebted^ and being very much harassed by 
his creditors, applied to the plaintiff for a loan 
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or a mortgage. The plaintiff agreed to lend pro- 
vided the defendant executed a khata for the pay- 
ment of R307-4-0 originally due by the latter's 
father, but which in 1894 had been held to be time- 
barred in a suit brought by the plaintiff- and also, 
for the payment of R25, the costs of that suit. 
The defendant, accordingly on the 16th September 
1895 passed a khata for R332-4-0 for the amount 
due under which the defendant finally passed a 
promissory note for R600 on the 27th August 
1901. Upon this promisssory note the present 
suit was brought. The Subordinate Judge held 
that the defendant received from the plaintiff 
only R2S on the 16th September 1895, of which 
RIO had been repaid ; and passed a decree for 
R36 (viz., Rs. 18, the amount of principal, and 
R18 as interest). On appeal, the District Judge, 
varied the decree by allowing plaintiff’s claim to 
the further extent of R307-4-0 ; and disallowed 
the rest of the claim on the ground that it ■ was 
vitiated by undue influence, which the plaintiff 
exercised over the defendant. On appeal : Held, 
th%t the plaintiff’s claim ought to be allowed in full. 
If, according to law, a promise to pay a debt 
barred under the Statute of Limitation is valid 
and is supported on the principle that in so pro- 
mising the debtor is doing what every honest man, 
morally speaking, ought to do and would do, the 
same principle ought equally to apply to a further 
promise to pay the said debt with interest, because 
interest is only accessory to the principal, and Is 
paid to the creditor, because the latter has been 
deprived of the use of the money and the debtor 
has had the benefit of it. Under s. 16, cl. 1, of the 
Contract Act (IX of 1872), when two persons enter 
into a contract, first, there must- be a subsisting 
between them some relation of the kind described 
in the section, and secondly, the dominating posi- 
tion arising out of that relation must have been 
used by the party holding that position to secure 
an unfair advantage over the other party. When 
a man, who is in urgent need of money on account; 
of his poverty and pecuniary difficulties, asks for 
a loan from another, that other is in one sense in a 
position to dominate the will of the former by 
proposing his own terms and getting the borrower 
to agree to them. The borrower’s necessity is in 
such cases the measure of the terms agreed to. 
That is a feature of every contract of money- 
lending, where the borrower is a man without 
credit 'and the lender is exposing his money to 
considerable risk. But that is not the vague kind 
of relation and domination contemplated by the 
plain terms of cl. 1 of s. 16 of the Contract Act 
(IX of 1872). There are well-known relations such 
as those of guardian and ward, father and son, 
patient and medical adviser, solicitor and client, 
trustee and cestui que trust and the like which 
plainly fall within cl 1 of the section. Where no 
such specific relations exist and the parties are* 
at arm’s length, being strangers, undue influence 
may be exerted, but its existence must be proved 
by evidence ; and in such cases, the nature of the 
benefit, or the age, capacity, or health of the party, 
on whom the undue influence is alleged to have 
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been exerted, are of great importance. In short* 
the test is, confidence reposed by one party and 
betrayed by the other, which means that there 
must be an element of frand or coercion, under 
either of which the acts constituting undue in- 
fluence must range themselves. The expression 
* 4 unfair ad vantage 5 ? in cl. 1 of s. 16 of the Contract 
Act- (IX of 1872) is used as meaning an advantage 
obtained by unrighteous means. A Court of 
Equity will not set aside a contract, merely because 
it flows from moral not legal obligations, unless it 
was proved that the defendant was forced, tricked 
or misled into it by the plaintiff by means of fraud, 
using that word not merely in the restricted sense 
of actual deceit, but in the larger sense of an un- 
conseientious use of power arising out of certain 
circumstances and conditions, and showing that 
the defendant having been victimised by the 
plaintiff’s unfair and improper conduct was un- 
able to understand what he was doing. Ganesh 
v. Vishnu (1907) . . I. B. B. 32 Bom. 37 

UNITED PROVINCES COURT QF 
WARDS ACT (III OF 1899). 

— ss. 9, 35, 47. 


TOUTED PROVINCES BAND REVE- 
NUE ACT (III OF 1901) — contd. 

ss. 147, 227, 228. 

Penal Code [Act XLV 


See North-Westerit Provinces Land 
Revenue Act (XIX of 1873), ss. 194 
(g), 203 . I. Ii. R. 29 All. 589 

UNITED PROVINCES BAND RE- 
VENUE ACT (III OF 1901). 

See Civil Procedure Code, 1882, s. 265. 

I. B. R. 28 All. 375 

See Contract Act, s. 69. 

I. B. R. 28 All. 563 

ss. 56 and 86 — Cess — Rent — Pay- 
ment recorded in wajib-ul-arz as muhtarif a. Held , 
that certain dues recorded as payable to tbe za- 
mindars by a class of residents in the abadi other 
than agricultural tenants, and described in the 
village wajib-ul-arz as “ muhtarifa,” w r ere pay- 
ments to be made by way of rent, and no cesses 
such as required the general or special sanction 
of the Local Government for their validation. 
Abdul Haj v. Nathu (1904) 

I. B. R. 27 All. 183 

ss. 110, 111, 223 (k). 

See Partition. I. B. R. 29 All. 604 

— — — ss. 110, 111 and 233 (k)- — Partition 

— Suit for recovery of 'property in Civil Court- 
Jurisdiction. Held , that the prohibition contained 
in s. 233 [lc) of the United Provinces Land Revenue 
Act, 1901, applies only to suits with respect to par- 
titions in which the plaintiff has had v an oppor- 
tunity of having his objections considered under 
s. 11 and has not availed himself of it. Khasay 
Jugla (1906) . . I. B. R. 28 All. 432 


of I860), s. 353 — Attachment — Power of Tahsildar to 
issue warrants of attachment for realization of revenue. 
Held , that a Tahsildar has no power under the 
United Provinces Land Revenue Act, 1901, to 
issue a warrant of attachment in order to realize 
arrears of Government revenue, nor is a warrant 
issued by a Tahsildar validated by general autho- 
rity to that effect given to him by the Collector 
of the District. Emperor v. Radhe Lal (1907) 

I. B. R. 29 All. 272 

ss. 183 and 233. 

See Contract Act (IX oe 1872), s. 69. 

s. 223 (k) 

See N.-W. P. Land Revenue Act, 1873, 

ss. 132, 241 . I. B. R. 31 All. 41 

s. 233 (k). 

1. Suit for partition 

of Hera and site — Civil and Revenue Court — 
Jurisdiction . In a suit for partition of a Hera 
standing on agricultural land situate in a mahal 
in which the plaintiffs had a share : — Held , that 
though the suit was in name one for partition of a 
building, it was really a suit for partition also 
of the land on which the building stood, and that 
it was barred by s. 233 ( k), Land Revenue Act. 
Narain Das v. Rhup Narain (1909) 

I. B. R. 31 All. 330 


Mode of partition 
of. 


% : 

— Suit of Civil Court- 
In an application for partition of revenue paying 
property the defence was that there had been an 
imperfect partition in which Jchata No. 28 was left 
joint and haras Nos. 1 and 3 were given to defend- 
ants and kura No. 2 to plaintiff and certain de- 
fendants. The plaintiff was referred to a civil 
suit. He brought a suit for declaration of his right 
to kura No. 2, but did not claim any relief in re- 
spect of Ichata No. 28. A decree was passed in his 
favour. Thereupon the Revenue Court ordered 
that any deficiency in the defendant’s share 
should be made good from khata No. 28. Plaintiff 
brought this suit for a declaration that the defend- 
ant could not get any 1’and out of khata No. 28. 
Held , that the suit was one relating to partition or 
union of makals and could not be regarded as a 
suit under s. Ill or 112 of the Revenue Act. 
The dispute related to the mode of partition made 
by the Revenue Court and a Civil Court had no 
jurisdiction to entertain it. Debi Saran Pande 
v. Ramjas (1909) . . I. B. R. 31 All. 541 

s. 234 — -Lambardar and co-sharer — 

Remuneration of lambarder — Rules of the Board 
of Revenue dated 24th February , 1902 , Nos. 22 
and 23. Held , that, in the absence of any agree- 
ment between the lambardar and co-sharers as to the 
lambardar’s remuneration, the lambardar is entitled 
to 5 per cent, under Rule 23 of the Board of Revenue 
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UNITED PROVINCES LAND REVE- 
NUE ACT (III OP 1901) — concld. 

* s. 234 — concld. 


Rules, dated February 24th, 1902, and is entitled to 
the benefit of this rule, although in previous years he 
may have received nothing. Genua Kunwar v. 
Piari Lal (1906) . . I. L. R. 28 AIL 693 

UNITED PROVINCES MUNICIPALI- 
TIES ACT (I OP 1900). 

See N.-W. P. and Oudh Municipalities 
Act. 


United Provinces 

Municipalities Acts. 3 (4) — Definition — 4 4 Street. ' 9 
Held s that a lane, which, though at one time pri- 
vate property, had been for upwards of thirty years 
used by the public generally and had been lighted, 
drained and swept by the Municipality, was a 
44 street ” within the meaning of s. 3 of the Muni- 
cipalities Act, 1900, and was not the less a street 
because it happened to be a cul-de-sac. Muni- 
cipal Board of Bulandshahr v. Dakkhan Lal 
11907) . . . . I. L. R. 30 All. 70 

ss. 82, 87 (3), 


— ^ Application for per- 

mission to build — Implied permission — Power to 
erect necessary scaffolding. Where application for 
permission to build has been made to a Municipal 
Board and the period mentioned in s. 87 (3) of the 
Municipalities Act, 1900, has expired, the appli- 
cant is in the same position as if the erection of the 
building specified in his application had been 
formally sanctioned by the Board. A sanction, 
express or implied, to the erection of a specified 
building necessarily carries with it a light to put 
up such ordinary scaffolding as would be necessary 
under ordinary circumstances for the execution 
of the work. Emperor v. Gokul (1907) 

I. L. R. 29 All. 737 

UNLAWFUL ASSEMBLY. 

See Absconding Offender. 

I. L. R. 29 Calc. 417 

See Charge — Form of Charge — Special 
Cases — Rioting. * 

I. L. R. 21 Calc. 827; ©55 
I. L. R. 26 Calc. 630 
3 C. W. N. 605 

See Charge — Form of Charge — Special 
Cases — -Unlawful Assembly. 

See Charge to Jury — Special Cases — 
Rioting . I. L. R. 21 Calc. 955 

See Charge to Jury — Special Cases- — 
Unlawful Assembly. 

See Penal Code, ss. 141 to 145. 

See Penal Code, s. 186. 

I. L. R. 30 Calc. 285 

See Private Defence, Right of. 

I. L. R. 26 Mad. 249 


UNLAWFUL ASSEMBLY — canid. 

See Rioting. 

See Security to keep the Peace. 

I. L. R. 35 Calc. 315 

1. Penal Code, s. 141 — Rioting — . 

Assembly originally lawful. An assembly, lawful 
in its inception, may become unlawful by its acts. 
If force is used, the higher offence of rioting is com- 
mitted. Queen v. Khemee Singh 

1 W. R. Cr. 19 

2. — — Common object . 

convict of the offence of being 

an unlawful assembly, it must be 


In order to 
members of ; 
shown that the accused were actuated by a com- 
mon object, and that the acts done by them were 
of such a nature as to make them guilty under 
s. 141 of the Penal Code. Queen v. Dinobundo 
Rai 9 W. R. Cr, 19 

In the matter of the petition of Koylash Chunder 
Dass 20 W. R. Cr. 78 

3. Penal Code (Act XLV of 

1860), ss. 141 and 147. A party of persons, con- 
sisting of some five peadas and a number of coolies 
sufficient for the work to be done, went to a spot on 
a river flowing through the lands of M for the pur- 
pose of either repairing or erecting a bund across 
it to cause the Water to flow down a channel on the 
lands of their master T. The river at the time 
Was almost dry, and the party did not go armed 
ready to fight or use force, and they did not during 
the subsequent occurrence use force. Having 
arrived at the spot about 10 a.m., they proceeded 
to work at the bund until the afternoon. At 
about 4 p.m., a body of men, consisting of about 
1,200 in all, many of them armed with lathies 
and headed by the prisoners, who were servants of 
M, which had been seen collecting together dur- 
ing the day, proceeded to the spot, and about 25 
or 30 of them attacked T's men, some five of whom 
were more or less severely wounded with the lathies. 
The occurrence resulted in the conviction of some 
of M's servants for rioting under s. 147 of the Penal 
Code. M's people wholly denied any right on the 
part of T to construct or repair the bunch and had 
previously denied the existence of such right, and 
refused permission to T to exercise it. It was con- 
tended that the assembly of M's people was not 
an 4 4 unlawful assembly,’’ that the interference 
by T's people with the channel of the river justi- 
fied them in coming to stop the work, and the show 
and use of force in compelling them to do so. 
Held, that the prisoners had been rightly convicted. 
It was further contended that M's people did not 
assemble to enforce a right or supposed right with- 
in the terms of s. 141 of the Penal Code, but to 
defend a right, and that such action did not make 
the assembly an unlawful one. Held, that they 
were members of an assembly the common object 
of which was by show of criminal force, awL by 
criminal force, if necessary, to enforce the right 
to keep the river channel clear by preventing the 
construction of the bund and by demolishing it so 
far as it was constructed, and that the ease cam© 
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Penal Code, although the defendants acted upon 
the ground that the procession was a nuisance or 
annoyance to them or their community. Anony- 
mous 5 Mad. Ap. £>■ 

10 . Penal Code, ss. 141, 143 — 

Assertion of right. One of two village factions 
objected to the other passing in procession over 
a vacant piece of ground in the main street of the 
village. An injunction prohibiting the procession 
was obtained in the Court of the District Munsif 
on 24th March. On 11th May a procession was 
formed and approached the ground in question. 
Forty-six members of the first-named faction were 
assembled there to prevent the procession by force ; 
the police ordered them to disperse : this order 
having been neglected, the police prevailed on the 
other faction to abandon the procession. Held , 
that the persons who did not disperse on being 
ordered to do so were guilty of the offence of being 
members of an unlawful assembly. Queen-Em- 
press v. Tirakadu . I. L. B. 14 Mad. 126 

11. — Penal Code, s. 143 — Dispute 

as to possession of land — - Assembly going with 
armed men to sow land. On the trial of certain 
persons charged with being members of an unlaw- 
ful assembly it was proved that there was a dispute 
of long standing between the accused and certain 
other parties regarding the possession of certain 
land ; that neither of the parties was in un- 
disturbed possession of the land ; that the accused 
went to sow the land with indigo, accompanied 
by a body of men armed with lathies ; that they 
were prepared to use force, if necessary ; and that 
the lathials kept off the opposite party by bran- 
dishing their weapons while the land was sowed. 
Held, that the accused were rightly convicted of 
being members of an unlawful assembly, under 
s.143 of the Penal Code. ShunJeer Singh v. Burmah 
Mahto, 23 W. R. Cr . 25, distinguished. In the 
matter of Peary Mohun Sircar. Peary Mohun* 
Sircar v. Empress . I. L . B. 9 Gale. 639 

s.c. In tie matter of Peary Mohan Sircar. 

13 C. L. B. 80 

12, - — Penal Code, ss. 143 and 353 

■ — Using criminal force to public servants in execution 
of duty — Resistance to search-warrant. Where the 
officer in charge of a police station required the 
officer in charge of another police station to cause a 
search to be made in a house within the limits of its- 
station, and such officer, on being required, de- 
puted two officers subordinate to bim to make the 
search without delivering to them the order in 
writing required by s. 379 of Act X of 1872, it was 
held that the persons resisting the search attempted 
could not be lawfully convicted under ss. 353 and 
143 of the Penal Code. Queen v. Narain 

7 W. W. 209 

13 , Penal Code, s. 147 — Rioting — 

Abating nuisance. A , joint owner of a parcel of 
land, erected on it an edifice without the consent 
of R, another joint owner. A dispute arose, and 
the Magistrate on inquiry ordered, under s. 530 of 
the Criminal Procedure Code, 1872, A to be put 


VJXJaAW'FTJ'h ASSEMBLY —ccmfd, 

within s. 141, para. (4), Queen v. Mitto Singh , 
3 W. R. Cr. 41 ; Shunher Singh v. Burmah Mahto , 
23 W. R. Cr. 25 ; and Birjoo Singh v. Khub Ball , 
19 W. R. Cr. 66, referred to and commented on. 
Ganouri Lal Das y. Queen-Empress. 

I. L. E. 16 Gale. 206 

4. Penal Code, ss. 141 and 154 — 

Owner of land on which unlawful assembly is held — 
Common object . Held, that the owner or occupier 
of land on which an unlawful assembly is held can- 
not be convicted under s. 154 of the Penal Code, 
unless there is a finding .that the riot -was premedi- 
tated. Where two opposite factions commit a 
riot, it is irregular to treat both parties as consti- 
tuting one unlawful assembly and to try them 
together, inasmuch as they do not have c ‘one 
common object’ 5 within the meaning of s. 141 of 
the Penal Code. Queen v. Surroop Chunder 
Paul 12 W. B. Cr. 75 

■5. Affray and un- 

lawful assembly. There is no ground for the dis- 
tinction between an unlawful assembly as a pre- 
meditated act and an affray as a sudden one ; 
for according to s. 141 of the Penal Code, an assem- 
bly which was not unlawful when it assembled 
may subsequently become an unlawful assembly. 
In the matter of the petition of Lokenatii Kar 

18 W. B. Cr. 2 

6. — Maintenance of 

rights — Intention of parties. No charge of mem- 
bers of an unlawful assembly under s. 141, Penal 
Code, can be sustained, where the intention of the 
parties was not to enforce a right or supposed 
right, but to maintain undisturbed the actual 
subsisting enjoyment of a right which was at that 
time being exercised. Shunker Singh v. Burmah 
Mahto . . . .23 W. B. Cr. 25 

7. - . Person joining it 

and staying to prevent mischief to property. It 
cannot be said that a person intentionally joins an 
unlawful assembly or continues in it when it ap- 
pears from the evidence that he went to the place 
where the members of the unlawful assembly were 
gathered,* to prevent mischief being done to his 
own property which he had a right to protect 
Birjoo Singh v. Khub Lall . 19 W. E. Cr. 66 

3. — — - - - — — ' - - — ■ . Raiyais ' carry- 

ing away crops. Where the defendants, raiyats of a 
portion of a zamindari sold in execution of a decree 
of the Civil Court, reaped and carried away their 
crops despite the purchaser’s people, and refused 
to allow the purchaser’s people to seal and mark 
grain which had been reaped and the rayiats 
were assembled in such numbers and so armed that 
nothing could be done against them \~~IleU 9 by the 
High Court, that the acts of the defendants did not 
amount to an offence under s. 141 of the Penal 
Code. Anonymous . 4 Mad. Ap. 65 

9. — — Interrupting pro - 

cession as a nuisance. Held , that the act of "the 
defendants in assembling and forcibly interrupting 
a- procession was forbidden by cl 4 of s. 141 of the 
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in possession of the part of the land on which the 
edifice had been erected. B subsequently brought 
a suit in the Civil Court to establish his title to 
joint possession of the whole parcel and for a 
declaration that A was not entitled to erect any 
edifice thereon ; and he further prayed that such 
edifice should be removed. B obtained a decree, 
whereupon his servants went on the land and pulled 
it down. They were charged before the Deputy 
Magistrate with having committed mischief, and 
on this convicted and fined. On the 8th October, 
the accused, who were the servants of B, found the 
men in the employ of *4 were putting up this erection 
a nawbat-khana, again, and accordingly protested 
against its erection, pulled down the bamboos, 
thrust aside the servants of A, throwing to the 
ground one man who was clinging to the bamboos. 
On the 9th October 1897 these servants were 
•charged before the Magistrate with rioting, and 
convicted under s. 147, Penal Code. Held, per 
•Jackson, J., that, as the accused were not on the 
land in question as members of an unlawful assem- 
bly, nor for any unlawful purpose, the conviction, 
as well as the procedure, was illegal. Held , per 
Cunningham, J., that the accused were merely 
•exercising the remedy of abating a private nuisance 
.and were exercising a legal right of self-defence. 
Empress v. Rajcoomar Singh 

I. !». B. 3 Calc. 573 

s.c. In the matter of the petition of Rajcoomar 
Singh 2 C. L. B. 62 

14. ~ —- Penal Code, s. 147 and s. 

105, el. 4 — Mischief — Bight of defence of pro- 
perty — Penal Code, s. 105, cl. 4. Where land in 
the possession of A encroached on by the servants 
of B, who committed mischief on the land, and 
the servants of A assembled and resisted the 
•encroachments, the High Court declined to inter- 
fere with the Magistrate’s order convicting the 
servants of A of unlawful assembly, and there was 
error in law in the order of the Magistrate, who 
found as a fact that the right of defence of private 
property had ceased under cl. 4, s. 105, of the Penal 
Code. Queen v. Raj Kisto Doss 

12 W. B. Or. 43 

15. — — Penal Code, s. 149 — Common 

object . S. 149 of the Penal Code creates no offence, 
but was intended to make it. clear that an accused 
person whose case falls within its terms cannot put 
forward the defence that he did not with his own 
hand commit the offence committed in prosecu- 
tion of the common object of the unlawful assembly, 
or such as the members of the assembly knew to be 
likely to be committed in prosecution of that 
object. Queen-Empress v. Risheshab 

L Ii. B. 9 AH. 045 

16. — — — - — - — - — — — • ■ Encouraging 

members of unlawful assembly . Where persons 
join an unlawful assembly for the purpose of com- 
mitting an assault, and, iustead, of preventing 
those armed from using their weapons encourage 
them to do so, they were in the same position as 


UNLAWFUL ABBEMBXiY — contd. 

those members of the unlawful assembly who 
struck the blows. Queen v. Dushruth Boy 

7 W. B. Cr. 58 

17. Biot in which 

man was hilled — Culpable homicide. In a case of 
riot in which a man was killed, the whole of the 
members of the unlawful assembly, as well the 
victorious as the worsted, were held equally guilty 
of culpable homicide not amounting to murder. 
Queen v. Mana Singh . 7 W. B. Cr. 103 

18. — — . Constructive 

murder under s. Si, Penal Code — Effect on others 
charged under s. 149. Per Field, J. — Where a 
prisoner is constructively guilty of murder under 
s. 34 of the Penal Code, it is doubtful if he can be 
said to have committed the offence of murder 
within the meaning of s. 149, so as to make other 
prisoners, by a double construction, guilty of mur- 
der. In the matter of the petition of Jhubboo 
Mahton. Empress v. Jhubboo Mahton 

1. 1*. B. 8 Gale. 739 


19. - — - — 1 — — Common object. 

Where a person was killed by a member of 
an unlawful assembly, in prosecution of the com- 
mon object of that assembly, the common object 
being the abduction of that person’s mother: — 
Held , that all those who were members of the 
assembly at the time such person was killed were 
guilty of the offence of killing her. In the matter 
of Golam Arein . . 4 B. X*. B. Ap. 47 

s.c. Queen v . Golam Are in. 

13 W. B. Cr. 33 

20. — — — , Penal Code, ss. 149 and 300, 

except. 2 — Common object — Murder. One mem- 
ber of an unlawful assembly, whose common object 
was to eject certain persons from a piece of land, 
the title to which was disputed, fired at and killed 
one of such persons. Held by Couch, C.J., and 
Jackson, Pheab and Pontieex, JJ. (Ainslie, 
J., dissenting), that the act being sudden and 
unpremeditated, the other members of the as- 
sembly .".were not guilty of the offence of murder 

under s. 149 of the Penal Code, but of rioting with 
a deadly weapon under s. 148 Queen v. Sabed 
Ali 11 B. L. B. P. B. 347 : 20 W. B. Cr. 5 

21. — — Common object 

— Murder. A large body of men belonging to 
one faction waylaid another body of men belong- 
ing to a second faction, and a fight ensued, in the 
course of which a member of the first-mentioned 
faction w r as wounded, and retired to the side of the 
road, taking no further active part in the affray. 
After his retirement, a member of the second 
faction was killed. Held (by Borman, J whose 
opinion prevailed), that the wounded man had 
ceased to be a member of the unlawful assembly 
w r hen he retired wounded, and that he could not, 
under s. 149 of the Penal Code, be made liable for 
subsequent murder. Held (by Jackson, J .) that, 
he remained a member of the unfawful assembly 
Queen v. Basil Cazee’ . 3 B. X»; B. A. Cr. \ 


s.c. Jhubboo Mahton v. Empress 

12 C. B. 233 
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tioned constable believed that it was necessary 
for the public security to disperse tlie reapers by 
firing on them. Held, that the station-house 
officer and the constable were not acting in good 
faith, and that the order to shoot was illegal and 
did not justify the constable, and that both he and 
the station-house officer were guilty of murder. 
Queen-Empress v. Subba Naik 

I. L. R. 21 Mad. 249 

28. Penal Code, ss. 147, 148, 

149 and 304 — Bioting armed with a deadly 
weapon — Common object of unlawful assembly. 
Statement of, in charge — Error in charge misleading 
accused — Criminal Procedure Code, 1882 , s . 225* 
Before a conviction can properly be maintained 
for the offence of rioting, it is necessary that there 
should be a clear finding as to the common object 
of the unlawful assembly, and also that the common 
object so found should have been stated in the 
charge in order that the. accused person might 
have an opportunity of meeting it. Where a 
Sessions Judge in his charge to the jury referred to 
two possible common objects of an unlawful assem- 
bly, one of which only had been set out in the 
charge sheet : — Held , that, inasmuch as it was 
impossible to say which of the two common objects 
had been accepted by the jury, and it might well 
have been that they had accepted the one which had 
not been charged, and which consequently the 
accused had not had an opportunity of meeting, 
the conviction r must be set aside. If one member* 
of an unlawful assembly is armed with a deadly 
weapon, the other members cannot on that account 
be charged under s. 148 of the Penal Code. It is 
only the actual person who can be charged 
under that section. Sabir v. Queen- Empress 

I. L. R. 22 Gale. 276 

Si 7. — — — Penal Code, s. 149 — Common 

object-— ‘Murder-— Prosecution of common object 
Neither of the cases of Queen v. Sahed Ali, 11 B. L . 
B. F. B. S47 : 20 W. B. Cr. 5, and Hari Singh 
v. Empress, 3 C. L. B. 49, lays down any hard-and- 
fast rule as to the circumstances under which 
one member of an unlawful assembly can be deemed 
guilty of an offence committed by another under 
the provisions of s. 149 of the Penal Code, and every 
case must be decided on its own merits. In deal- 
ing with such cases, while, on the one hand, it is 
necessary for the protection of the accused that he 
should not, merely by reason of his association with 
others as members of an unlawful assembly, be- 
held criminally liable for offences committed by his 
associates which be himself neither intended nor 
knew to be likely to be committed. On the other 
hand, it is equally necessary for the protection of 
the peace that members of an unlawful assembly 
should not lightly be let off from suffering the penal- 
ties for offences for which, though committed by- 
others, the law has made them punishable by reason 
of their association with the actual offender with 
ohe common object. Those two cases respectively 
emphasize the necessity of keeping these consi- 
derations in view. Members of an unlawful as~ 
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22. — — Prosecution of 

common object. If a body of men armed with 
lathies and under the leadership of one who to the 
knowledge of the rest is armed with a gun, as- 
sembled for the purpose of forcibly carrying off 
another man’s property, and if in effecting that 
purpose any one of the party, taking the gun, 
shoots and kills a person who is making a lawful re- 
sistance, the whole party may properly be convicted 
of murder under s. 149 of the Penal Code. Queen 
v. Sahed Ali, 11 B. L . B. 34.7 : 20 W. B. Cr. 5, 
cited. Hari Singh v. Empress . 3 C. L. R. 49 

23. - — Acts talcing place 

after unlawful assembly is over. Where, after 
the object of an unlawful assembly had been 
accomplished and the opposite party driven away, 
one of the members entered into an altercation 
with another and wounded him with a fish -spear, 
it was held that the act was not one done with a 
view to accomplish the common object of the as- 
sembly, or one which the rest knew would be like- 
ly to be committed in the prosecution of that 
object. Queen v. Binod 24 W. R. Cr. 68 

24. ; Penal Code, ss. 151 and 188 

— Assembly of five or more persons — Lawful com- 
mand. Where the object of only three persons 
was to draw a crowd and their action was such as 
was calculated to and did draw a crowd of fifty 
or sixty persons likely to cause a disturbance of 
the public peace : — Held, that the gathering con- 
stituted an assembly of five or more persons with- 
in the meaning of s. 151 of the Penal Code (Act 
>XLV of 1860), and that a refusal to disperse after 
being lawfully commanded to disperse rendered 
every member of the gathering liable to conviction 
under the said section. An order given by an 
officer superior in rank to an officer in charge of 
police stations commanding an assembly of five or 
more persons likely to cause a disturbance of the 
public peace to disperse is a lawful order within 
the meaning of s. 480 of the Code of Criminal Pro- 
cedure (Act X of 1872). Empess v. Tucker 

I. L. R. 7 Bom. 42 

25. Penal Code (Act XLV of 

I860), ss. 302, 304 — Good faith— Order of 
superior officer — Firing on an unlawful assembly. 
A caused crops to be sown on land, as to the enjoy- 
ment of which there was a dispute between her 
and B. Persons having proceeded to reap the 
-crops on behalf of B , the servants of A went 
to the place with the station-house officer and 
some constables who were armed. The station- 
house officer ordered the reapers to leave off reaping 
and to disperse ; but they did not do so ,* he then 
told one of the constables to fire, and he fired into 
the air. Some of the reapers remained and as- 
sumed a defiant attitude. The station-house officer, 
without attempting to make any arrests and. with- 
out warning the reapers that, if they did not desist 
from reaping, they Would be fired at, gave orders to 
shoot, and one of the constables fired and mortally 
wounded one of the reapers. It Was found that 
neither the station-house officer nor the last-men- 
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sembly may have a community of object only up 
to a certain point, beyond which they may differ 
in their objects, and the knowledge possessed by 
each member of what is likely to be committed 
in prosecution of their common object will vary, 
not only according to the information at his com- 
mand, but, also according to the extent to which 
he shares the community of object, and as a conse- 
quence of this the effect of s. 149 may be different 
on different members of the same unlawful assem- 
bly. Jahiruedin v. Queen-Empress 

I. L. B. 22 Calc. SOB 
28. Common object disbelieved 
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80 . 


Penal Code, 


— . Penal Code (Act XLV of I860), ss. 379, 141, 147- 
Thef t — Rioting — Co mmo n object charged, when dis- 
believed, finding by Appellate Court of a different, if 
proper. If the common object fails and the substan- 
tive charge is disbelieved, the accused should be 
acquitted. It is not proper for an Appellate Court, 
while disbelieving the alleged common object of an 
unlawful assembly, to find out a different common 
object regarding which the accused were never 
called upon to plead nor tried, and to affirm the 
conviction. .Bahimuddi v. Asgarali (1900) 

5C.¥. 1ST. 31 


29. 


Proof of unlawful assem- 


bly — Hiring and harbouring persons hired for an 
unlawful assembly, ingredients of offences of 
—Penal Code (Act XLV of 1860), ss. 141, 150 
and 157. S. 50 of the Penal Code refers to a 
particular unlawful assembly. Where, therefore, 
it is found that any person has hired or engaged 
any other person to join or become a member of a 
particular unlawful assembly, he is liable for any 
offence committed by any member of that unlaw- 
ful assembly, in the same way as if he had been 
a member of such unlawful assembly or himself 
had committed such offence. S. 157 of the Penal 
Code is of wider application. It provides for an 
occurrence that may happen, and makes the har- 
bouring, receiving or an assembling of persons who 
are likely to be engaged in any unlawful assembly 
an offence. There, again, the law contemplates 
the imminence of an unlawful assembly, and the 
proof of facts which in law would go to constitute 
an unlawful assembly. Therefore, where a Magis- 
trate only found that 4 4 what the accused had been 
doing is collecting and harbouring men for the 
purpose of committing a riot should he find it his 
interest to do so,’ 5 and there was no finding that 
there had been any unlawful assembly, composed 
of persons said to have been hired by the accused 
and in the course of which some offence had been 
committed for which the accused would have been 
responsible equally with those who Were members 
of that unlawful assembly, or that an unlawful 
assembly made up of the elements provided for by 
s. 141 of the Penal Code was in the contemplation 
of the accused. Held, that the accused could not be 
convicted of having committed offences under ss. 
150 and 157 of the Penal Code. RamLochan 

Sarcar v. Queen-Empress (1901) ^ 

I, L. R. 29 Calc. 214 
s.c, 6 C. W.'3ST. 148 


s. 143 — Possession of land, question of — Onus of 
proof— Prosecution, duty of, to prove fads— Pre- 
sumption. Where some persons "were accused 
and charged with having come upon a piece of 
land with a large number of people and committed 
mischief in respect of some indigo crops said to 
have been raised upon it by the complainant’s 
tenants, and the accused pleaded that they held 
the land from some time before, and in proof put 
in a road- cess return, filed by the complainant, 
showing that the accused were, at the date 
when the return was filed, in possession of a larger 
plot of land, of which they claimed the land in 
dispute to be a part : — Held, that the presumption 
as to the possession of the disputed land was in 
favour of the accused and that it was for the 
prosecution to prove that the accused gave up 
possession of the land of which they had held 
previous possession, or that they had held some 
other lands in the same village which were men- 
tioned in the road- cess return, before any 
conviction could be had of the accused. Rnar 
Koer v. Marshman (1901) . 5 0.W. 15*. 368 

31. . Lawful assembly becom- 

ing unlawful-—/ ndian Penal Code (Act XLV 
of 1860), ss. 141 , 146— Rioting — Common object — - 
A lawful assembly may turn unlawful all 
on a sudden, and without previous concert 
among its members. Among the members of a 
religious precession, those who may be actually 
found resorting to force and violence with the com- 
mon object of overawing a police officer in the law- 
ful discharge of his duties would constitute them- 
selves an unlawful assembly. Ragiio Singh v. 
King-Emperor (1902) . 6 C. ¥. N. 507 

— Defence by accused per- 


32. 

sons of property in their possession. 
Paddy belonging to a society, to which the first 
accused belonged, was stored in a granary in a 
street. It was found as a fact that this paddy had 
been in the possession of the first accused for some* 
time prior to 5th November 1899, and "was in his 
possession on that date. Complainant, on 5th 
November 1899, attempted, as treasurer of the 
society, forcibly to take possession of the paddy, 
with his servants, whereupon all the accused re- 
sisted him, and maintained the possession of the 
first accused, some blows being struck. On a 
charge being preferred against the accused for riot- 
ing : JHeld, that no offence had been committed. 
King-Emperor v. Ayya Annasamy Aiyar (1901) 
I. L. B. 25 Mad. 624 


33. 


Possession of deadly 


weapons, if necessary to render each 
member of unlawful assembly liable for 
offence under s. 144. Penal Code, ss. 114 , 144 * 
When one person instigates another to join an 
unlawful assembly armed with a deadly Weapon, 
and afterwards joins the unlawful assembly him- 
self, he may be punishable under s. 144, Indian 
Penal Code, read with s. 114, even though he 
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was not himself armed with a deadly weapon. 

Skihaei Shome v . Lal Khan (1900) 

5 C. W. N. 250 

34. Evidence of common 

object. Two persons were charged with being 
members of an unlawful assembly armed with 
■deadly weapons for the purpose of committing 
dacoity. The facts proved were that a crowd 
of about 100 persons, including the accused, had 
assembled together, armed with bill -hooks and 
sticks ; and that the crowd had dispersed at once 
on seeing the police. On these facts the Magis- 
trate assumed that the intention of the members 
of the crowd was to use criminal force, and, having 
regard to the weapons with which they were armed, 
he convicted the accused under s. 144 of the Indian 
Penal Code. Held, that the prosecution had failed 
to show that the common object of the crowd Was 
such as would constitute it an unlawful assembly, 
as defined by s. .141 of the Indian Penal Code, and 
that the accused Were entitled to be acquitted. 
Queen- Empress v. Peelimuthu Tevan (1900) 

I. L. R. 24 Mad. 124 

35. — Indian Penal 

Code (Act XLV of I860), ss. 148, 149, 324 — 
Bioting , armed with deadly weapon — Offence com - 
milted in prosecution of common object The prin- 
cipal accused, who was unarmed, appeared with a 
large number of followers before the house of one 
Jubbar Ali, and ordered three of them, who also 
were not armed, to enter his house and bring him 
out. In the scuffle which ensued after they had 
.entered the house, a wound was inflicted on another 
person, Wahid Ali, by one of them, with a dao 
picked up in the hut. The person who inflicted 
the wound was not placed on his trial Of the 
others who were placed on their trial, the petitioners 
were convicted by the Joint Magistrate under 
s. 148 and s. 324, read with s. 149 of the Indian 
Penal Code. Held, that the conviction under s. 
148, Indian Penal Code, was wrong, as each 

* person charged under that section must himself 
be shown to have been armed. Sabir v. Queen - 
Empress, 1. L. R, 22 Calc, 276, followed. Held , 
further, that the wound inflicted on Wahid Ali 
could not be regarded as the natural result of 
the common enterprise in 'which the accused 
‘were engaged, so that the conviction under s. 
324, read with s. 149, was also wrong. Harendra 
‘Chandra Sarkar v. Emperor (1903) 

7C,¥,K 512 

36. Dispute amongst joint 

owners — Penal Code , s. 143 — Unlawful assewMy 
'with armed men — Force not actually used — Sentence 
■ — Criminal Procedure Code (Act V of 1898), s. 106 
'—Order against one joint owner — Proceeding 
against 'the oilier owner under s . 107 , desirable. 
Where two parties were entitled to joint possession 
of a property but one party having been out of 
possession, their servants (the petitioners) with 
30 or 4D other persons went armed with lathi es 
to take forcible .possession of the property and 
succeeded 1 in , getting possession without having 
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had to use any force : — Held, that the petitioners 
were rightly convicted of an offence under s. 143, 
Indian Penal Code, but as the masters of the pet-i 
tioners had a right to possession and as what the 
petitioners did, though not warranted by law, 
did not actually lead to a breach of the peace, the 
sentence ought not to be too severe. That an 
order under s. 106, Criminal Procedure Code, 
directing the petitioners to execute bonds to keep 
the peace for one year Was, in the circumstances, 
justifiable but as that order would have the practical 
effect of preventing the petitioners and their 
masters from taking possession of the property, it 
was desirable that the other side should also be 
bound down in a proceeding under s. 107, Criminal 
Procedure Code. Bepin Behabi Guha v. Prana kul 
Majumdar (1906) . • 11 C. W. N. 170 

UNLAWFUL COMPULSION. 

See Compounding Offence. 

I. L. R. 21 Calc, 108 

— Unlawful compulsory labour— 

Criminal force — Slavery — Wrongful confinement— 
Penal Code (Act XLV 'of I860), ss. 344, 352, 374 . 
The accused induced the complainants, who, he 
alleged, were indebted to him in various sums of 
money, to consent to live on his premises and to 
work off their debts. The complainants were to, 
and did in fact, receive no pay, but were fed by the 
accused as his servants. He insisted on their 
working for him, and punished them by beating 
them if they did not do so. The complainants in 
addition alleged that they were prevented leaving 
the accused premises, and that they were locked up 
at night. On these allegations the accused were 
convicted by the first Court of offences under ss. 
344, 370, and 374 of the Penal Code. On appeal 
the convictions under the two former sections were 
quashed, the evidence as to detention being dis- 
believed, but that under s. 374 was upheld on the 
ground that by magnifying the complainant’s debts 
to him and never settling their accounts the accused 
had unf awfully compelled them to go on working 
for him against their wills. On a rule to show 
cause why the conviction should not be quashed :• — - 
Held (by Petheram, C.J., and Beverley, J.), 
that the conviction was erroneous and must be 
set aside. Petheram, C.J. — A person who in- 
sists that another, who has consented to serve Mm, 
shall perform his work, does not unlawfully com- 
pel such person to labour against his will within 
the meaning of s. 374 of the Penal Code, because 
it is a thing which such person has agreed to clo ; 
but if he assaults such person for not working to 
his satisfaction, he commits an offence punishable 
under s. 352. Held, by Norris, J. — That upon the 
facts of the case the complainants never gave their 
full and free consent to work and labour for the 
accused, and the accused therefore did unlawfully 
compel them to labour against their will, and that 
the conviction under s. 374 was right. Mad an 
Mohan Biswas v. Queen-Empress 

\ \ 1 ■ 
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UHL AWFUL CON SIDEB ATION . 

See Civil Procedure Code, 1882, s. 257 A 
I. L. B. 31 Bom. 552 

UNLIQUIDATED DAMAGES. 

See Insolvency Act, s. 40. 

13 B. L. B. Ap. 2 

See Interest- — Miscellaneous Cases — 
Unliquidated damages. 

7 Bom. A. C. 89 
9 Bom. 7 

See Set-off— General cases. ^ ^ ^ 

2 Mad. 296 
3 Agra 43; 97 
22 W. B. 1 
I. L. B. 4 Bom. 407 
I. L. B. 11 Calc. 557 
I. L. B. 7 All. 284 

UNNATUBAL OFFENCE. 

Penal Code, s. Zll— Charge— Parti- 
culars as to time , place and person Criminal Pro- 
cedure Code , 1882, s. 222. Held, that, where a person 
was tried for an unnatural offence and convicted 
-on a charge which did not allege the time when, 
place where, or point to any known or unknown 
person with whom, the offence ivas committed, 
and without any proof of these particulars, the 
facts proved against him only being that he habit- 
ually wore woman’s clothes and exhibited phy- 
sical signs of having committed the offence, that 
the conviction was not sustainable. Queen -Iw- 
press v. Rhairati . . I. L. B. 6 All. 204 

UNPROFESSIONAL CONDUCT. 

See Advocate. 

See Contempt of Court — Penal Code, 
s. 174-7 . . 7 C. W. N. 797 

See Legal Practitioners’ Act (XVIII 
OF 1879), ss. 13, 14. 

See Mooktear. 

See Pleader — Removal, Suspension 
and Dismissal. 

X. — Advocate— Arrangement 

with, client without intervention of . solici- 
tor- — Threat — Compensation. An Advocate of 
the High Court made an arrangement to do 
professional work for his client, without the inter- 
vention of a Solicitor, at a fee of half the usual 
charge ; and, on another occasion, he wrote to the 
.same client to the effect that he had an offer to 
work professionally against her (the client) in a 
case the plaint of which was settled by 
him for her, and unless she paid him ten 
sold mohurs (five times the usual fee) for re- 
fusing the brief offered he would take up the case 
against her :—Held, that the advocate was guilty 
■of .highly unprofessional conduct. S. K. H., an 
Advocate, In re (1907) . L 3U B. 34 Calc. 729 

2. — Pleader, right of, in declin- 

ing to “act Legal Practitioners Act {XVIII of 
1879, as amended by Act XI of 1896), ss. 13, cl (/), 
'll— High Court at whal stage of proceedings can 


UNPEG FESSIONAL CONDUCT —concU. 
interfere. A pleader is within his rights in declining 
to accept a brief if he does ^ not wish to do so 
and is not bound to give his reasons for it. A 
pleader called upon to show cause why he should 
not be reported to the High Court for unprofes- 
sional conduct under ss. 13 and 14 of the Legal 
Practitioners’ Act need not wait to see the result ot 
the application against him, and is entitled to 
come at once to the High Court for its mterven 

tion. In re Nabin Chandra 

I. L. B. 35 Calc. o!7 

UNSEAWOBTHINESS 

See Contract 


•Conditions — Precedent. 

2 B. L. B. O. C. 127 


See Damages— Remoteness of Damages. 

6 B. L. B. Ap. 20 

See Insurance— Marine Insurance 

Cor. 5 : 2 Hyde 107 
5 Moo. I. A. 361 

UNSETTLED POLLIAM. 

. Hereditary tenure — Evidence of 
possession or receipt of rent. There is no long uni- 
form current of decisions at Madras sufficient to 
show that every polliam, not permanently settled, 
is necessarily only a tenure for life, or at the will of 
the Government. Each case must depend upon 
its own particular circumstances. The existence 
, of a proprietary estate therein, and the tenure by 
which it has been held, are matters judicially 
determinable on legal evidence. In India the 
proof of possession or receipt of rent by a person 
who pays the land revenue immediately to Govern- 
ment is primd facie evidence of an estate of in- 
heritance in the case of an ordinary zamindari. 
The evidence is still stronger if it be proved that 
the estate has passed on one or more occasions 
from ancestor to heir. There is no difference in 
this respect between a polliam and. an ordinary 
zamindari. Oolagappa Chetty v. Arbuthnot. 
Collector of Trichinopoly v. Lekamani. Pedoa 

Am^i a Zamxxdabo.M™™ w 358 

L. R. 1 1. A. 268 ; 282 

s c in High Court. Arbuthnot v. Oolagappa , 
Chetty f . • • . 5 Mad. 303 

And Lekhamani v. Ranga Kbistna Mutta 
Vira Puchaya Naikar . . 6 Mad. 208 

UNSOUNDNESS OB MIND. 

See Insanity. 

See Lunatic. f 

UNSTAMPED DOCUMENTS. 

admissibility of, in evidence. 

See Appellate Court — Rejection or 
Admission of Evidence admitted or 

REJECTED IN COURT BELOW— UNSTAMP- 
ED Documents. 

See Evidence — Civil Cases — Second- 
ary Evidence — Unstamped . ; or" • 

Unregistered Documents. 



DIGEST OE CASES. 


( 12729 ) 


( 12730 ) 



DIGEST of cases. 


USER — concld. 

7. . Letting house to tenant. 

Where a right of user of a drain or passage is 
incidental to a house, that right is not affected by 
the owner of the house letting the house to a tenant. 
Amjudee Begtjm v. Ahmed Hossein 

8 W. R» 314 

8. Long user by tenants of a 

plot of their landlord’s land as a threshing 
floor — Conditions of contract of tenancy — Presump- 
tion. On evidence that a tenant has for a great 
number of years used a particular piece of the 
zamindar’s land along with other tenants as a 
threshing floor, it is competent to the Court to find, 
there being no evidence to the contrary, that the 
right to use the plot of land for that purpose was 
part of the contract of tenancy. Udit Svngh v. 
Kashi Ram , I. L. R. 14 All. 185, distinguished. 
Dalel v. Bhajju . . I. L. R. 16 All. 181 

0. License to use land of 

another, coupled with grant— Revocation of 
license — Right of licensee to damages. A license 
to use the land of another, unless coupled with a 
grant, is revocable at the will of the licensor, sub- 
ject to the right of the licensee to damages if it is 
revoked contrary to the terms of any express or 
implied contract. Wood v. Leadbitter , 13 M. & W. 
838, applied. Prosonna Coomae Singha ?j. 
Bam Coomae Ghose . I. L. R. 18 Calc. 640 

USUFRUCT, 

See Easements Act, s. 7. 

I. L. R. 29 Bom. 357 

See Riparian Owners. 

I. L. L. 29 Bom. 357 

USUFRUCTUARY MORTGAGE. 

See Agra Tenancy Act (II or 1910), 
ss. 20, 21, 31 . I. L. R. 29 All. 327 

See Civil Procedure Code, 1882, 
ss. 13, 43 I. L. R. 31 Bom. 527 

See Decree — Form of Decree — Mort' 
gage . . I. L. R. 1 All. 524 

I. L. R. 11 Mad. 88 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. 12, 13. 

I. L. R. 32 Bom. 518 

See Landlord and Tenant. 

10 C. W, N. 719 

See Lease — Zuri-i-Peshgi Lease. 

See Limitation Act, 1877, s. 19 (1859), 
s. 1, cl. 15) — Acknowledgment of 
other Rights . 13 B. L. R. 177 

1 a W. N. 5.13 

See Mortgage — Construction — Bond 

and Rental Agreement. 

I. L. R. 28 Mad. 882 

Equitable Set-off. 


USUFRUCTUARY MORTGAGE — concld. 

Usufructuary Mortgage — Pos- 
session under Mortgage — 
Redemption — Right of Re- 
demption. . 6 C. W, N. 601 

I. L. R. 28 All. 225 
10 C, W. N. 266- 

See Occupancy Holding. 

13 C. W. NT. 833 

See Pleadings , I. L. R. 27 All. 78- 

See Transfer , 10 C, W. N. 499 

See Transfer of Property Act, ss. 92 
93 . . I. L. R. 29 All. 481. 


See Transfer of Property Act, 
ss. 99, 67 . I. L. R. 29 Mad. 424. 

. Mortgagee not in- 

possession of a portion of the mortgaged property— 
Acquiescence of mortgagee in part performance- 
stipulation for interest — Redemption without 
payment of interest. Where a mortgage -deed- 
provides for payment of interest if “there is any 
defect (nuqs) in the mortgaged property and any 
manner of defect arise in the mortgagee’s posses- 
sion ” : — Held^ that the defect referred to is a defect 
in the title of the mortgagor whereby the mort- 
gagee should fail to get possession or having got 
possession should lose it. Held, further, that the 
mortgagee having allowed the mortgagors to Retain 
possession of a part of the mortgaged property 
and made no claim in respect of the stipulation 
in the mortgage -deed referred to above his claim 
for interest is barred by his acquiescence. Partab 
Bahadur Singh v. Gajadhar Balcsh Singh, AIL: 
Weelcly Notes {1883) 91, and Khuda Bulcsh v. 
Alimunnissa, 6 All. L. J. 54, referred to. Jhunku 
Singh v. Chhotkan Singh (1909) 

I. L. R. 31 All. 325 


See Bengal Regulation XV of 1793. 
See Damdupat, Rule of. 

See Hindu Law— Alienation— Aliena- 
tion by Father. 

I. L. R. 2 Calc. 213 
See Hindu Law— Usury. 

See Interest — Stipulations amount- 
ing or not to Penalties. 

See Mahomedan Law— Usury. 


See Interest 


UTBUNDI TENURE. 

See Right of Occupancy— Acquisition 
of Right— Mode of Acquisition. 

20 W. R. 32 
I. L. R. 17 Calc. 39 
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VAKIL —concld. 

See Pleader. 

See Prisoner . . .6 Mad. 38 

See Special Tribunals. 

13 C. W. N. 605 

See Stamp Act, 1879, Sch. II Art. 11. 

I. L. R. 8 Mad. 14 

See Vakil and Client. 

_ appearance of, on Original Side 

of High Court— 

See Practice— Civil Cases — Vakil and 
Counsel . I. L. R. SO Calc. 986 

See Rules of High Court, Madras. 

I. L. R. 1 Mad. 24 

See Superintendence of High Court 
— Civil Procedure Code, 1882, s. 622. 

7 C. W. N. 843 

compromise by, of suit — 

See Counsel . .8 0. W. N. 82 

• in Kumaon or G-arhwal, enrol- 

ment of— 

See Legal Practitioners’ Act, ss. 6 
and 8 :. , I. L. R. 24 All. 348 

— — right to appear before Special 

Tribunal— 

See Barristers . 13 G. W. N. 605 

Vakil's fee— Regulation 

II of 1827 , s. 52 — Calculation according to the 
actual value of the 'property in suit. — A vakil 5 s fee 
should be calculated on the amount of the 
actual value of the property, the subject-matter 
of the suit, and not on the amount of the claim 
as estimated for the purpose of the payment of 
Court-fees. Per Jenkins, C.J. — The principle 
and rule of taxation ought (in our opinion) as far 
as possible to be such as to secure that the successful 
party should recover from his opponent such costs 
as are necessary to enable him to place his case 
properly before the Court, and this can best be 
secured by a dopting the actual value as the basis of 
taxation. The real as well as the Court-fee 
value should be stated on every plaint and memo- 
randum of appeal, and in case of dispute an issue 
should be raised as to the real value. Bai 
Meherbai v. Maganchand (1905) 

I. L. R. 29 Rom. 229 

VAKIL AOT CLIENT. 

See Attorney and Client. 

11 B. L. R. 60 note 

See Contract Act, s. 25. 

■ S ; 'Agra''2S8 ; ' 
. 3 N. W. 25 

- , I. L, R. 2 Bom. 362 

I. L. R. 5 Bom. 258 

VALID SANCTION. 

. — requisites of— 

See Sanction for Prosecution. 

1 - 11 C. W. N. 195 


TXTBTFNDX TENURE — conoid* 

- Abandonment — Notice 

— Landlord and tenant — Sale of landlord's 
interest — Admission by vendor who is a party — 
Tenant's right to plead that- sale was benami . 
An uthandi tenant, when he ceases to hold the land, 
is not bound to give any notice of abandonment to 
his landlord, in order to avoid liability for rent for 
future years. Amrita Lal Mukherjee v. Giri- 
dhar Ghose (1907) . . 11 C. W. N. 581 

UT RES MAJI3 VALEAT QJJAM 
PAREAT. 

See Power of Attorney. 

13 C. W. N. 1190 


UTTERING FALSE COIN. 

See Coin . ' . I. L. R. 29 All. 141 

See Penal Code, ss. 239 to 241, 250, 251 
254. 


VACATION. 

— closing of Court for — 

See Appeal to Privy Council — Practice 
and Procedure — Time for appeal- 
ing . . . 1 B. L. R. O. C. 39 

12 W. R. 293 
I. L. R. 2 Calc. 128 ; 272 

See Limitation Act, 1877, s. 5 (1871, 
s. 5). 

- — — — , of High. Court. 

See Civil Procedure Code, 1882, s. 307. 

I. L. R. 20 Bom, 745 

VACCINATOR. 

See Penal Code, ss. 99, 353. 

I. L. R. 28 All. 481 

See Penal CpDE, s. 186, 


See Contract Act, s. 25. 

I. L, R. 5 Bom. 258 

See Limitation Act, 1877, Sch. II, 
Art. 179— Nature of Application — 
Generally. I. L. R. 26 Mad. 197 

See Pleader — Appointment and Ap- 
pearance. 

Nee Prisoner . . . 1 Bom. 16 

Nee Stamp Act, 1869, Sch. II, Art. 32. 

I. L. R. 3 Gale. 767 


See Contempt of Court — Penal Code, 
s. 174 . . . 7C.W.N.797 

See Legal Practitioners’ Act. 

Nee Letters Patent, cls, 10, 39, 

I. L. R. 32 Bom. 106 

See Pauper Suit— Suits 15 W. R. 198 



VALUATION OF SUIT — contd. 

See Appeallate Court- — 

General Duty of Appellate 
Cottet . I. Ii. B. 25 All. 174 

Interferen ce with, and Power 

TO " VARY, ORDER OF LoWEK 

Court. 

I. X. B. 30 Calc. 501 ; 516 

Rejection or Admission of Evi- 
dence ADMITTED OR REJECTED 

in Court below — Valuation of 
Suit. 

Bengal Tenancy Act, s. 153. 

I. Jj. B. 35 Calc. 54T 
12 C. W. 1ST. 448 

See Civil Procedure Code, 1882, ss. 54, 
283. I. X.. B. 27 All. 411; 440 

See Civil Procedure Code, 1882, 
s. 596. 10 C. W. 1ST. 564; 565 

See Costs — Special cases — Valuation 
of Suit. 

See Court Pee. 

See Court Pees Act. 

See Court-fees Act — 
s. 7, cl. IV. ( d ). 


I. U. B. 24 Mad. 241 

See Jurisdiction. 

I. X. B. 32 Calc, 734 

See Jurisdiction — Question of Juris- 
diction — Wrong Exercise of Juris- 
diction . . . 22 W. B, 301 

I. X. B. 8 Bom.* 31 

See Plaint— Rejection of Plaint. 

I. X. B. 23 All. 423 

See Recorders Act, s. 27. 

5 B. X. B. 305 
8 B. U. B. Ap. 91 

See Restitution of Conjugal Rights. 

I. Xi. B. 31 Calc, 849 
I. X. B. 34 Calc. 352 

See Special or Second Appeal — Other 
Errors of Law or Procedure- 
Valuation of Suit. 

See Suits Valuation Act (VII of 1887). , 
See Valuation of Suit — -Appeals. 


VAXUATIO 3ST OF SUIT. 


1. SUITS. 

1. — - Question of valuation— Pro- 

cedure. Whether or not a suit las been properly 
valued is a preliminary question which ought to 
be disposed of before the case goes to trial. Joy- 
tara Dassee v. Mahomed Mobaruck • 

I. X. B. 8 Calc. 975 ; 11 C. X. B. 309 

% Computation of value— 

Stamp duty — Valuation of subject-matter for pur* 
pose of determining jurisdiction . — The valuation 


X X* B. 31 Calc. 301 
I. X. B. 34 Calc. 400 

See Appeal to Privy Council- — Cases 
in which Appeal lies or not — Valua- 
tion of Appeal. 
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VAXUATIOlSr OF APPEAX. 

See Appeal to Privy Council — Cases 
in which Appeal lies or not — 
Valuation of Appeal. 

See Appeal to Privy Council. 

I. L. B. 33 Calc. 1286 

See Civil Procedure Code, 1882, 
s. 596. 10 C. W. BT. 564, 565 

See Privy Council— Leave to appeal. 

13 C. W. 2sT. 1127 

See Privy Council, Practice of— 
Valuation of Appeal. 

See Valuation of Suit — Appeals. 

VAXTJATIOH OF LAUD. 

See Land Acquisition Act. 

See Land Acquisition Act, 


s. 18. 


I. X. B. 


_ , I of 1894. 
33 Bom. 325 


See Land Acquisition Act, ss. 19, 23. 

11 C. W. 3ST. 875 

See Land Acquisition Act, 1894, s. 23. 

13 C. W. 3ST. 487; 1046 

See Suits Valuation Act (VII of 1887), 

s. 8. I. X. B. 33 Bom. 658 

by Special Judge — 


See Compensation 

I. X. B. 36 Calc. 967 

— Compensation, determi- 
nation of — Land Acquisition Act (I of IS 94 ) — 
Market value of land — Fuhire utility — Expert 
opinion. In estimating the value of land acquired 
by Government, the futute utility of the land is a 
consideration which ought to be taken into account ; 
such future utility, however, must be estimated 
by prudent business calculations and not by mere 
speculation. The advantage of expert opinion 
regarding the value of land (especially in or near 
large towns) explained. Enquiry cannot be dis- 
pensed with. A proper valuation cannot be made 
simply by visiting the land and picking up orally 
some casual and untested information, which 
may be interested or one sided. Rajendra 
Nath Banerjee v. The Secretary of State for 
India (1905) . . XX. B. 32 Calc. 343 
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'VALUATION OF SUIT — contd. 

1. SUITS — contd. 

•of a suit for the purposes of stamp duty, and the 
valuation of the subject-matter of the suit for the 
purpose of determining the jurisdiction of the Court 
in appeal, are two different things. The value of 
the suit for the purposes of stamp duty is fixed 
by certain rules which determine an artificial 
value for those purposes. The value of the subject- 
matter of a suit on appeal, on which depends the 
jurisdiction of the several grades of civil suits, 
is the actual value of the property of litigation. 
Aukhil Chunder Sen Boy v. Mohiny Mohun 
Dass . I. I*. R. 5 Calc. 489 : 4 C. L. R. 491 

8. Valuation for 

purposes of jurisdiction . Questions of jurisdiction, 
whether with reference to the nature of the suit or 
with reference to the pecuniary limits of the claim 
■are matters to be governed by the statements 
contained in the plaint in the cause. The valuation 
•of the claim as preferred by the plaintiff, and not 
•as set up by the plea in defence, should govern 
the action, not only for the purposes of the original 
Court, but also for the purposes of appeal, and 
indeed throughout the litigation. Jag Lal v. Har 
Narain Singh . . I. D. R- 10 All. 524 

4. Valuation for 

purposes of jurisdiction — Court Fees Acts. The 
valuation of suits for the purpose of jurisdiction 
-is perfectly distinct from their valuation for the 
•fiscal purpose of Court-fees. Therefore Court 
’Fees Acts, which are fiscal enactments, are not 
■to be resorted to for construing enactments which 
fix the valuation of suits for the purpose of deter- 
mining jurisdiction. Dayachand v. Hemchand 
Dkaramchanb * . I. L. R. 4 Bom. 515 


5. 


Jurisdiction of 


Mrmsif Mad. Begs. VI of 1816 , s. 11, and III of 
1833. The valuation of the matters of litigation 
for the purpose of determining the jurisdiction of 
"Munsifs is to be made in the mode prescribed by 
s. 11, [Regulation VI of 1816, and Regulation III 
of 1833, and not in that prescribed in the Stamp 
Acts. Thiagaraja Mttdali v. Ramanuja Ckarry. 
Chinnasami Chetti v. Nanjappasary. Junjla 
Venkatarayadu v. Junjla Kamammah 

6 Mad. 151 

6. Court Fees Act * 

1870 , s. 12 — Class of suit in which particular su$ 
ranks. S. 12 of the Court Fees Act, which makes 
the decision of a Court in which a plaint or memo- 
randum of appeal is filed final on questions relating 
to valuation for the purpose of determining the 
■amount of any fee chargeable does not affect ques- 
tion as to the class of suits in which a particular suit 
ranks. Annamalai Chetti v. Cloete 

I. L. R. 4 Mad. 204 

Court Fees Act 


1870, s. 12 — Non-payment of sufficient Court-fee. 
S...I2 of the Court Fees Act (VII of 1870) applies 
merely to the valuation of property for the purpose 
of [ calculating the ' Court-fee when there is no 
question as to the article of the schedule of the 


VALUATION OF SUIT —contd. 

1. SUITS — contd. 

Act with reference to which the valuation is to be 
made, and does not apply to a case in which it is 
contended that the property has been wrongly 
valued, but that the relief has been improperly 
estimated by putting it under a wrong article 
in the schedule of the Act. It does not contem- 
plate a case on which the Court refuses to hear a 
suit on the ground that a sufficient Court-fee 
has not been paid. See Ajoodhya Per shad Singh 
v. Gunga Prashad, I. L. B. 6 Calc., 249 : 6 C. L. B. 
567. Omrao Mirza v. Jones 12 C. L. R. 148 


8 . 


Jurisdiction — 


Market value of subject-matter, mode of computing 
— Court Fees Act (VII of 1870), ss. 6 and 12. For 
the purpose of determining the question of jurisdic- 
tion, the valuation of a suit should be computed 
according to the market value of the subject- 
matter of the suit, and not by the special rules 
applicable to valuation laid down in Act VII of 
1870. Nanhoon Singh v. Tofanee Singh 

12 B. L. R. 113 : 20 W. R. 33 

Jeebraj Singh v. Inberjeet Mahtoon. 

12 B. L. R. 115 note : 18 W. R. 109 

Chunber Nath Bhuttacharjee v. Brine aban 
Shaha ... 25 W. R. 39 

Kalu bin Biiiwaji v. Vishram Mawaji. 

I. Xi. R. 1 Bom. 543 

Bai M ahnor v. Bulakhi Charu. 

I. U. R. 1 Bom. 538 


9. 


Market value — 


Valuation for stamp purposes. Where a Court is 
satisfied that a market value of the subject of a 
suit or appeal presented to it is of such an amount 
as to bring the suit or appeal within its jurisdiction, 
it is bound to receive it. The Court will generally 
assume that the value of the property in suit is 
that arrived at by the computation for the purposes 
of ascertaining the stamp duty where the Stamp 
Act prescribes arbitrary principles of calculation ; 
but where it is asserted and shown, to the satisfac- 
tion of the Court, that the market value is in excess 
of the amount computed for such purposes, the 
Court must take notice of the actual market value. 
Dhunnoo v. Damodur Doss . 2 1. W. 117 


10 . 


Cases in which 


revenue cannot be calculated — Market value. In 
cases where, for the purpose of the stamp on an 
appeal, it is impracticable to ascertain accurately 
what portion of permanent revenue has been assess- 
ed on the lands in dispute in a suit, the appellant 
should furnish to the Registrar a memorandum 
giving an estimate of the market value and the 
date on which it has been calculated. If the 
Registrar consider the estimate clearly insufficient, 
the Court will issue a commission to ascertain the 
proper market value. The provisions of Sch. B 
of Act XXVI of 1867, considered. Fx parte 
Moqnee Rangappen 3 Mad. 352 
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ITALUATIOISr OF SUI W— contd. 

1, SUITS — contd. 

11. _ Dispute, as to 

proper valuation. On a dispute arising as to tlie 
proper valuation of a suit, the Court may, on the 
.application of either party, issue a commission and 
make an inquiry into the market value or the net 
profits of the property in dispute. ^ The final 
•decision a.s to the proper valuation is vested in 
the Court wnieh hears the suit. Uma Sankar 
Boy Chowdry v, Mansur Ali Khan 

5 B. L. B. Ap. 6 : IS W. B. 327 


12. _ Costs. In esti- 

mating the value of a suit the costs must not be 
included in the amount in dispute. Niilmadhab 
Das v. Biswambhar Das 

3 B. L. B. P. C. 27: 12 W. B. P. C v 29 
13 Moo. X. A. 85 

13. A ' ' — Character of suit 

— Valuation altering with wording of plaint. A 
suit should be valued according to its real character. 
Where a plaint is so worded as that, taken strictly 
the valuation would be such that the Court is 
which the plaint was filed would have no jurisdic- 
tion, the mere miswording of the plaint will not 
•oust the Court of its jurisdiction. Ajoodhia Lall 
v. Gumani Lall . . . 2C.L.B. 134 

14. — Court Fees Act 

(VII of 1870), s. 17, Applicability of — “Cumula- 
tive reliefs ** — Alternative relief. Where the plaint- 
iff sues in the alternative for one of two reliefs, the 
larger of the two reliefs sought determines the 
amount of the stamp. 8. 17 of the Court Fees 
Act {VII of 1870) does not apply to such a case. 
'That section is applicable only to a case of cum- 
ulative relief sought by the plaintiff. Motigavri v. 
Pranjivandas , I. L. R. 6 Bom. 302, followed. 
Kashin ath Narayan v. Govinda bin Piraji 

I. L. B. 15 Bom. 82 

15. Incorrect valuation— -A ppel- 

.late Court — Ground for dismissal of suit. The 
valuation of a suit must be taken from the statement 
in the plaint, and if, after going into the evidence, 
it is found that a particular item it improperly 
•claimed, the Court has means of punishing the 
plaintiff by saddling him with costs or in any 
•other way ; but the whole suit should not be 
dismissed simply because, in the opinion of the 
lower Appellate Court, it ought to have been 
valued within the limit of the jurisdiction of the 
Small Cause Court. Mohee Lall v. Khetaram 
Mar wary .... 25 W. B. 76 

10 . — — — Designed exag- 

geration of valuation — Suits Valuation Act ( VII 
of 1877), s. 11 — Munsif, jurisdiction of — Code of 
Civil Procedure (1882), $. 578 — Plaint, return of — 
Provincial Small Cause Courts Act (IX of 1887), 
s. 15, subs. 3. A suit was brought in the Munsif s 
Court for money as well as for damages, valued at 
B 1,004. The Slunsif gave the plaintiff a decree 


VALUATION OF SUIT — contd. 

1. SUITS — contd. 

for B900, but dismissed the claim for the balance, 
which was for damages. On appeal the Subordinate 
Judge was of opinion that the claim had been 
designedly exaggerated, and he therefore held 
that the suit was one cognizable by the Small 
Cause Court, and directed the plaint to be 
returned to the plaintiff for the purpose of pre- 
senting it to the proper Court. Held, that, 
as the suit was tried on its merits by the first 
Court, and the over- valuation of the suit was 
not found by the Appellate Court to have pre- 
judicially affected the disposal of the suit on its 
merits, the objection as to jurisdiction should not 
have been given effect to, and therefore the Court 
below was wrong in directing the plaint to be re- 
turned. Mohee Lall v. Kheta Ram Marwary, 25 
W. R. 76, followed. Nanda Kumar Banerjee v. 
Ishan Chandra Banerjee, 1 B. L. R. Ap. 91 / 
and Bonomally Naw?i v. Campbell, 10 B. L. R. 
193, distinguished. Hamidttnnissa Bibi v. Go par 
Chandra Malakar . I. Xu B. 24 Calc. 661 

I G. W. 1ST. 556 

17 . — Under -valuation, 

effect of — Suits Valuation Act ( VII of 1887), 
s. 11— Suit for partition. The plaintiffs instituted 
a suit for partition in the Munsif 5 s Court and valued 
it at B350, being the value of their share. De- 
fendant contented that the suit ought to have 
been valued at B3,0Q0, being the value of the 
whole 16 annas, and therefore the Munsif had 
no jurisdiction. The Courts below overruled 
the objection, holding that, as the value of the 
share claimed was within the limit of the Munsif s 
jurisdiction, the suit was brought in the proper 
Court, and on the merits they found in favour of 
the plaintiffs. Held, that the. disposal of the 
suit or appeal not having been prejudicially affected 
in the merits by the unde* -valuation, the defect 
of jurisdiction, if any, had been cured by s. II 
of the Suits Valuation Act (VII of 1887). Dinesh 
Chunder Boy v. Sarnamoyi Debi 

1 C. W. N. 136 

18. — — - — — Pecuniary limits 

of jurisdiction — Suit filed in superior Court — Suit 
on mortgage and for interest. In a suit on a mort- 
gage, in which the amount claimed was in excess of 
the pecuniary limits of the jurisdiction of a District 
Munsif, and which was filed in the Court of a Subor- 
dinate Judge, it appeared that there had been an 
adjudication by District Munsif in a previous suit 
affecting the rights of the parties now in issue, and 
that the present claim -was largely composed 
of interest. The Subordinate Judge having 
framed issues relating to the claim for interest 
and having tried them as preliminary issues, 
decided that the suit was within the pecuniary 
limits of the jurisdiction of a District Munsif, 
and that the claim had been unwarrantably exagge- 
rated with a view to filing the suit in a superior 
Court, and so avoiding the plea of res judicata , 
and he thereupon returned the plaint to be presented 
in the proper Court. Held, that the procedure 


See Wajid Ali Khan v. Lala Hanuman 
Prasad. 

4 B. L. B. A. C. 139 : 12 W. B. 484 
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VALUATION OP SUIT — conid . 

1 SUITS — conid, 

had no power himself to value the relief sought,, 
but should have called on the plaintiffs to value, 
the relief they sought, and then if he had thought 
such relief was undervalued, he could have applied 
s. 54 (a) of the Code of Civil Procedure and rejected 
the suit. Balvantrav v. Bhimashankar 

I. X. B. 13 Bom. 51T 

23 Suit for account 

and for balance that may be found- due— -Appeal— 
Act XIV of 1869 , 55. 8 and 26. The plaintiffs, 
sued for an account of all business done by the 
defendants as their commission agents from 1854 
to 1867, and prayed that whatever was found 
due might be awarded with interest. The plaint- 
iffs valued the relief sought approximately at 
R510, and this was the only valuation stated m 
the plaint. The suit was filed in the Court of a. 
first class Subordinate Judge, who rejected the 
plaintiff’s claim. Against this decision the plaint- 
iffs preferred an appeal to the High Court. Held,, 
that, as the approximate amount of the claim 
was stated in the plaint to be R510, that must 
be taken to be the value of the subject-matter of 
the suit for purposes of jurisdiction. The appeal, 
therefore, lay under ss. 8 and 26 of Act XIV of 
1869, not to the High Court, but to the District 
Court. Under s. 50 of the Code of Civil Proce- 
dure (Act XIV of 1882), if a plaintiff seeks the 
recovery of money, the plaint must state the pre- 
cise amount so far as the case admits, while in a 
suit for the amount which will be^ found due om 
taking unsettled accounts the plaint need only 
state approximately the amount sued for. As in 
the former instance the precise amount, so in the- 
latter the approximate amount stated in the plaint 
must be taken to be the amount, of value of the 
subject-matter of the suit for purposes of juris- 
, diction. K.HUSHALCHAND Mtjlcrand v. Nagiitdas 
Motichajtd . . . I. L. B. 12 Bom. 875 

24. Adoption, suit to set aside 

Suit by reversioner — Jurisdiction. For the pur- 
pose of determining the jurisdiction over a suit 
by a reversioner to set aside an adoption, the loss- 
which would accrue to the adopted person, should, 
the adoption be declared invalid, is the measure- 
of the value of the subject-matter of the suit. 
Keshava Sanabhaga v. Lakshminarayait^ 

I. Xi. B. 6 Mad. 192 

25 # — . Gourt Fees Act r 

s. 7 — Suits Valuation Act (VII of 1887), ss. 4 , 10* 
The value, for the purpose of jurisdiction, of a suit 
to set aside an adoption is not the value of the- 
property which may possibly change hands if the. 
adoption be set aside, but the value put upon his 
plaint by the plaintiff. Keshava Sanabhaga v. 
Lahshmi Narayana , I. L. It. 6 Mad. 192, dissented 


adopted was wrong, and that the whole suit 
should have been tried, 

19. _____ Valuation of amended 
plaint — Valuation ascertained at date of filing 
and at date of amendment. The proper valuation 
in the case of an amended plaint is that ascertained 
at the date of the amendment, and not at the date 
of the original filing of the plaint Mono Vkh- 
VANATI1 V. GA^ESH VlTHAL . 10 BO HI. *** 

20 Valuation of plaint pre- 

sented again after return of plaint— Return 

of plaint for want of jurisdiction— Second 2^esenia-_ 

iion under Court Fees Act, 18 ™r~ Act ^7. 
of 2867, Plaint presented under. Where a plaint 
in a suit was originally presented, when Act 
XXVI of 1867 was in force, m the Court of the 
Munsif and, being above the amount for which 
tat Court had "jurisdiction, was returned for 
presentation to the Subordinate Judge, and when 
presented there it was admitted and heard and 
afterwards it was found that under Act VII 
of 1870 the Court Fees Act which was then m 
force, the lower standard of valuation necessary 
would have made it cognizable by the Munsif • 
Held, that by analogy to the cases which decide 
that the date of a suit for the purposes of 
limitation is the date when the plaint was originally 
presented the suit must be assumed to have been 
brought when the plaint was filed in the Munsif s 
Court, and therefore was properly valued und^r 
Act XXVI of 1867. Khelat Chenber Ghose^v. 

XuSSEEBTJSnSlSSA BlBEE . • AO W . xv. Q 

21 — - Account, suit for —Court Fees 
Art *1870 5 7, cl. (/), and s. 11. — By s. 7, cl. (f), 
of° the Court Fees Act (VII of 1870} the plamtifi 
in a suit for accounts must state the amount at 
which he values the relief sought ; but he is free to 
fix it as he thinks proper, subject Jothe prov 
of s. 11, " 
in case it 
fee has been paid. 


visions 

which preclude the execution of the decree 
1 exceeds such value until the execution 

GO VEND AS V. DAYABHAI 

I. Xi. B. 9 Bom. 22 

_ Subordinate 

to male valuation — Court Fees Act 
s. 7, cl 4 (/) — Civil Procedure Code 
s. 54, els. (a) and (b). The 
^ suit for an account, and 
valued their claim at R16, 151-0. 

that the 


Judge's power 
(VII of 1870), 

(Act XIV of 1882), , 
plaintiffs brought a 
approximately vaL.~~ 

The Subordinate Judge was of opinion 
claim was for recovery of money, and should have 
’ n valued at B1.000. He therefore called 
orT the plaintiffs to make up the stamp to that 
- ~ ^ *- — i . an( j the plaintiffs 

TtXl Procedure Code (Act XIV of Itfi 
Held, that in any case the Subordinate Judge 
was wrong. If the suit was really ore tor an 
account, the plaintiffs were entitled to value the 
relief they sought approximately, as they had 
- if it were not one for an account, but tor 
recovery of money, still the Subordinate Judge 

I 'V, 1 ."p ' ' 'M-g-'.' V ' ‘I '• p i 


claim was for recovery 
been - 


on this valuation; 
he dismissed their suit under s. 


Lahshmi Narayana, 
from. Sheo Dehi Bam v. Tulshi Bam 

I. X. B. 15 All. 37 & 

2@ Annuity, suit for declara- 
tion ‘of right to —Ad XXVI of 1867 Stamp 

Act 1862 , Sch. A, cl 2. In a suit for a declaration 
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■VALUATION OF SUIT — contd. 

1. SUITS —contd. 

of rigii t to an annuity (varshasan) it was held that 
the stamp for the petition of special appeal should 
be regulated by the market value of the annuity 
•and that primd facie ten times the amount of the 
annuity might be assumed to be its market value, 
as enacted for analogous agreements by s. 2, 
Sch. A, Act X of 1862. Narsinvacharya v. 
Svami Raya Charya 5 Bom. A. C. 55 

27. - Attachment, suit to set 

aside — Suit by trustees' deed given by insolvent 
for benefit of creditors. The valuation for stamp 
duty of a suit brought by the trustees of an as- 
signment by an insolvent trader for the benefit 
of his creditors to set aside an attachment by an 
execution-creditor should be calculated on the 
value of the lien claimed by the judgment-creditor. 
Stephenson v. Baumgartner . 3 Agra 104 

28. Suit under Civil 

Procedure Code, 1882, s. 283 — Stamp — Possession — 
Court Fees Act, VII of 1870, Sch. II, Art 17, cl.l. 
When a party prefers a claim or makes any ob- 
jection to the attachment of any property in 
•execution of a decree, but fails to establish it, and 
brings a suit under s. 283 of the Code of Civil 
Procedure (Act XIV of 1882) to establish his right 
to the property attached, his plaint is to be 
treated as falling under Art. 17, el. 1, of Sch. II, 
•of the Court Fees Act, VII of 1870, and is 
chargeable with only a ten-rupee stamp, notwith- 
standing that the plaintiff may pray in such a 
•suit to be awarded possession. Parvati v Kisan 
Sing, Judgments for 1881, p. 121, followed. 
Gunpatgir Guru Bholagir v. Gunpatgir, I. L. R. 

3 Bom. 230, distinguished. Dhondo Sakharam 
v. Govind Babaji I. Xi. It. 9 Bom. 20 

29. Attachment, suit to set 

aside order removing — Court Fees Act, VII of 
1870, ss. 6 and 12, and Sch . II, Art. 17, cl. 1 — 
Valuation by subordinate Court — Suit to re-estab- 
lish judgment-debtor's right to property on removal 
of attachment. Where, on the removal of an 
attachment at the instance of a third party, the 
judgment-creditor brought a suit to establish the 
right of his judgment-debtor to the property 
from which the attachment had been removed, 
and to get the summary order to remove the attach- 
ment set aside : — Held , that the proper stamp 
on a plaint of that kind was RIO under s. 6 and 
'Sch. II, Art. 171, of the Court Fees Act, VII of 
1870. Vital Krishna v. Balkrishna Janarban 

I. B. R. 10 Bom. 610 

SO. — Award, suit to carry out. 

A suit to carry out an arbitration award need not 
be valued. Khoda Buksh ?j. Mowla Buksh 

14 W. R. 255 

31. _ Award, application to file 

— • Civil Procedure Code, 1882, s. 325. The proper 
Court-fee upon an application to file an award 
under s. 525 is the Court-fee jirescribed for appli- 


VABUATIOK OF 

1. SUITS — contd. 

cations, and not the Court-fee upon a plaint, 
Bijadhur Bhugut v. Monohur Bhugut 

I. B. R. 10 Calc. 11 

s. c. Palut Bhagut v. Monohur Bhagut 

13 C. B. R. 171 

32. — Charge on property, suit 

to establish — Madras Civil Courts Act , 1873— 
Subject-matter of suit. For the purposes of juris- 
diction (Madras Civil Courts Act, 1873} the subject 
matter of a suit to establish the validity of a 
charge, upon property is, when the property is In 
excess of the charge, the amount of the charge, 
when the charge is in excess of the property, the 
value of the property. Krishnama Charyar v. 
Srinivasa Ay yang ar . I. B. R. 4 Mad. 339 

83. ~ — ~ — Damages, suit for. In deter- 
mining the jurisdiction of the Court in a suit for 
damages, the amount claimed, and not that even- 
tually found due, miist be taken at the valuation. 
Joy Doorga Dassee v. Manick Chand Baboo 

16 W. R. 248 

34 . — Declaratory decree, suit 

for — Suit to establish right to attached property. 
Held, that, in the case where a person has preferred 
a claim to property attached in the execution of a 
decree, on the ground that such property is not 
liable to such attachment, and an order is passed 
against him, and he sues to establish his right to 
such property, the value- of the subject-matter in 
dispute in such suit, for the purposes of jurisdiction, 
will be the amount of such decree. Second Appeal 
No. 320 of 1876 , followed. Gulzari Lal v, Jadaun 
Rai . . . I. L. X*. 2 All. 799 

35. Suit for declara- 

tion that property is liable to sale in execution of 
decree— -Jurisdiction. In a suit to have it declared 
that certain property valued at R40Q was liable 
to sale in execution of the plaintiff’s decree for 
R 1,500 :—Held, that in this case the value of the 
property determined the jurisdiction, that it 
was immaterial that the amount of the decree 
was higher than the limit of the Munsif s jurisdic- 
tion, and that the case was therefore triable by 
the Munsif. Gulzari Lal v. Jadaun Rai, I. L. R. 

2 All. 799 , distinguished. Burg a Prasad v. 
Rachla Kuar . . , X. X t. R. 9 All. 140 

36. — Bengal Civil 

Courts Act {VI of 1871), s. 20 — Value of the subject 
matter in dispute— Civil Procedure Code (Act XIV 
of 1882), s. 283 — Attached property, suit to establish 
right to. In suits brought under s. 283 of the 
Civil Procedure Code to test the question whether 
a property which has been attached in execution 

j is liable to pay the claim of the creditor, the amount 
• which is to settle the jurisdiction of the Court 
is the amount which is in dispute, and which 
the creditor would recover if successful, viz., 
the amount due to him, and not the value of the 
property attached, unless the two amounts happen 
to be identical Janki Das v. Badri Nath, I. L. R. 

2 All. 698 ; Gulzari Lal v. Jadaun Rai, I. L. I?. 

18 K 
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2 All. 799 ; Krishnama Chariar v. Srinivasa questions relating to valuation for the purpose- 
A yyangar , I. L. R. 4 Mad. 339 ; and Dayachand c f determining the amount of a fee, but does not 
Nemchand v. Hemchand Dharamchand , 1. L. R. 4 prevent a Court of appeal from determining 

Bom . 515, followed, Mobhusudttn Koer v. whether or not consequential relief is sought in 

Rakhal Chunder Roy 1. 1*. R. 15 Calc. 104 a suit, so that it may determine under what class- 

87 Suit by claimant of cases the suit falls for the purposes of the Court 

to attached property— Court Fees Act ( VII of 1870) Fees Act. A suit by a person against whom an 

—i Civil Procedure Code, 1882, ss. 278 and 283. order lias been made, under s. 246 of Act VIII 

Where a claimant whose objection under s. 278 of 1859, disallowing his claim to the attached pro- 
of the Code of Civil Procedure has been disallowed, perty, need not be valued according to the value- 

brings a suit and makes the judgment-creditor, °f the property, but can be brought on a stamp of 

who was trying to execute the decree, the sole RIO, under Act VII of 1870, Sch. II, Art. 17 (iii). 

defendant to the suit, a claim for a declaration Chunia v. Ram Dial . . I. L. R. 1 All. 360* 

that the property under attachment was the 4Q. — — Suit to stay but- 

plaintiff’s property and not liable to attachment j wara proceedings under Beng. Reg . XIX of 'l814, 
in execution of the decree of the defendant, is | a jt er partition by private arrangement. An allot- 
a claim for only one declaration, and for such ; tee, under a private partition, sued to stay subse- 
purposes and in such a suit it is immaterial whether j que nt partition proceedings brought under . Bo- 
th© claim is that the property is the plaintiff’s j gulation XIX of 1814 and to have his possession 
and not liable to attachment or that the property confirmed. The defendants objected to the valua- 

is the plaintiff’s as against the defendant’s right tion of the suit and to the suit- being heard by the 

to attach, and that the order of attachment should Civil Courts, no proceedings having first been 

be cancelled. But where the person objecting instituted before the revenue authorities. Held y 

under s. 278 of the Code brings his suit and makes that such a suit should be considered to be one for 

not only the execution -creditor in the attach- a declaratory decree or for something in the nature 
ment proceedings, but also the judgment-debtor 0 f an injunction, and that therefore the plaint 
in those proceedings, parties to the suit, and should not be stamped according to the value of 

asks for a declaration of the plaintiff’s title to the entire estate. Joynath Roy v. Ball Baha- 

the x>ropertv under attachment as against the DO im Singh 

judgment-debtor, and also asks for a declaration j I. jj. JEt. 8 O ale. 126 : 10 C. U. R. 146 - 

in denial of the judgment-creditor’s right to bring 41 R . dedara- 

thatproperty to sale in execution of the judgment- Uon ' f (o id offices _ WitUr J al of claim 

creditor s decree, there are two substantial de- { ^ f the of , ces J! 0 tfice still claimed involving- 

clarations asked for. Motx Sman « Katowix*. tU rigU / 0 tU Xrs. In a suit to declare title to 

‘ * * L four paid offices in a temple, the plaintiffs asked 

38. Bengal , A 7 . -TV. P., that the issues with regard to three of them should 

and Assam Civil Courts Act {XII of 1887), ss. 19 not be tried, but on cross-examination asserted 

and 21 — Suit claiming property under the Civil right to them. It Was found that the fourth 

Procedure Code , s. 283. When in a suit under office carried with it the right to the other three, 

s. 283 of Act XIV of 1882 the claimant objector Held, that the plaintiffs were not shown to have- 

makes the judgment-debtor or his representative a relinquished their claim on the three offices for 

party as defendant to the suit, the property attach- the purposes of the suit, but that, even if they 

ed must be regarded as the subject-matter of the had done so, the value of all the four offices must: 

suit, and the value of the suit within the mean- he taken for the purposes of jurisdiction. Sttndara 
ing of ss. 19 and 21 of Act XII of 1887 must be v . Subba . . . I. X». R. 10 Mad. 371 

the value of the property attached, whether such 42 . Suit to obtain a 

value exceeds or is less than the amount which declaration decree — Suit to set aside a summary 

is sought to be realized by the sale of property order- — Consequential relief — Prayer to have pro - 

*£ ? xecu ^ 10G p 0:f the ^ e ^e. Gulzan Lai v. Jadaun rt re ieased from attachment — Court Pees Act 
Tun*' r^r fltocMa-. (vn of 1870), Sch. II, Art. 17 (i) and (iii). Held, 

Knar, I. L. R. 9 AU. UO ; Krishnama Charmr v } hat ^ Court-fee payable on the plaint and 

vTdCXflTr’ v H 7 % 4 P i 33 r ; r ai n memorandum of appeal in a suit under s. 283 of 

ModhusudmKoerv JRahhal Chunder Roy ,1. L R. the civi! p roced ure Code praying (a) for a declara- 

Ttrfmri T ril At 'p tion of right to certain property, and ( 6 ) that 

Ramn Fatah T ~ T said property might be released from attach- 

fefS I XXJL rd-Ji 6 ’ refe3Ted to - ment in execution of a decree was BIO in respect, 
D Das v - Kameshab W ... aa of each of the reliefs prayed. Dildab Fatxma «, 

I. Xi. B, 17 All. 69 Naeaest Das . . I . L. R. 11 All. 365 

89. - — Court Pees Act, 43. - Pecuniary valua- 

■ a. A:, am Sch. II, Art, 17, cl 3 — Consequential relief Uon of suit — ■ Court Pees Act, s. 12, Sch . II, Art- 17 

ppeal Civil Procedure Code, 1859, s. 246.— [Hi). A suit for two declarations filed in a subordi- 

2 of the Court Bees Act prohibits appeals on nate Court was valued by the plaintiffs at a sum in 
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1. SUITS — canid. 

in 0 f a District of his title to land worth R19.000, in the possession 
.atter in dispute j of the defendant, it Was hdd that the suit could 
crees passed in j not be maintained, and that the plaintiff was 
stion was taken not entitled to put an additional stamp on the 
•aluation of the plaint and convert his suit into one for possession. 
judicata faded. Choealikgapeshana Naickek iv. Achtstab 

the purposes of *• L - B - 1 ^ act 

a mere declara- 48. — — — — Court Fees Act 

what it would ( VII of 1870), s . 4 , and Sch. II, Art. 17, els . 3 and 
of the property ; 6" — Jurisdiction — Bombay Civil Courts Act (1/ 
its to have his | of 1869), s. 24. A Subordinate Judge of the 2nd 
EXJ ! class has no jurisdiction to entertain a suit for 

. 12 Mad. 223 the declaration of the plaintiffs title where the 
Madras Civil ! property in respect of which the declaration is 
s 22— Suit for I sought exceeds R5,G00 in value. The law may 
w a d— Valuation ' lay down, for purposes of revenue, certain rules 
The plaintiff, for the valuation of suits ; but such valuation can- 

the defendant not be accepted as. a criterion of the 

ct for a declara- or value of the claim, upon which the jurisdiction 

iding no prayer of a Court depends. Whether a mb . he merely to 

, are d that the obtain a decree, declaratory of the plaintiff s title 

OOO m lalue, to, or whether be to establish ^ “k foupled 

eac p member, with a prayer for possession of, the rights oi 

was less than deceased person, the inheritance is the object in 

idTat the suS dispute. The actual value of the estate to which 

District Munsif the plaintiff claims to be entitled, and not th 

the value of the value which it may eventually represent to_ 

ie value of the plaintiff, is the value of the subject-matter. Ba 
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1. SUITS — contd. 

Delroos Banco Begum v. Asghur Ally Khan , 15 
B. L. R. 167 ; and Omrao Mirza y. Jones, I. L. R. 
10 Calc. 599 , referred to and distinguished. Tha- 
xuri v. Brahma Narain I. L. B. 19 All. 60 

52. - — . — ~ Court Fees Act 

(VII of 1870), 3ch. II, Art. 17, cl (vi)—Suit to 
remove a trustee of a religious endowment. Semble : 
That a suit, under s. 14 of Act XX of 1883, against 
the superintendent of a religious endowment for 
misfeasance is a suit which, for the purpose of 
payment of Court-fees, falls within Art. 17, cl. 
(vi), of the second schedule of Act VII of 1870. 
B. L. R. 167 ; Sonachala v. Maniha, I. L. R. 8 
Mad . 516 ; and Omrao Mirza v. Jones, I. L. R. 10 
Calc. 599, referred to. Muhammad Siraj-ul-haq 
v. Imam-ud-dik . . I. Xi. B. 19 All. 104 

53, — Court Fees Act 

(VII of 1870), s. 7, cl. 4 — Suit for declaration of 
right and for injunction. A suit for a declaration 
of right and for an injunction falls under s. 7, cl. 4, 
sub-cls. (c) and (d), of the Court Fees Act (VII of 
1870). The valuation of the relief sought in 
such a suit rests with the plaintiff, and not with 
the Court. A sued B and C (1) for a declaration 
of his title to certain property, and (2) for an 
injunction restraining G from paying, and B from 
receiving, an allowance of B2, 400 a year out of the 
income of the property in dispute. A valued 
each of the reliefs sought at BI30, and affixed a 
Court-fee stamp of B20 to the plaint. The Court 
of first instance rejected the plaint as insufficiently 
stamped, holding that the claim for the injunction 
sought should have been valued at ten times the 
annual allowance paid by C to B, as provided by 
s, 7, cl. 2, of Act VII of 1870. On appeal to the 
High Court : — Held, that the suit fell under s. 7, 
cl. 4, sub-cls. (c) and (d), of the Court Fees Act, 
and the plaintiff had a right to put his own valuation 
on the relief sought. Sardar-sihg-hji v. Ganpat- 
sixgji .... 1. 1*. B. 17 Bom. 56 

54. Declaration sought 

that certain property was joint ancestral property 
and not liable to attachment in execution of a 
certain decree — Court Fees Act (VII of 1870), Sch. 
II, Art 17, cl. S, and s. 7, cl. 4. The plaintiffs 
specified in their plaint, as the reliefs sought by 
them,' — (i) That it be declared by the Court that 
the property mentioned at foot is the joint ancestral 
property of the plaintiffs and not liable to attach- 
ment and sale in execution of the decree of the 
defendant 4, dated ^ 4th December 1883, against 
the defendant 1. (ii) That the costs of the suit 
be also awarded by the decree. The suit is' valued 
with reference to the amount of the decree and 
the value of the property at B6,000. (iii) That 
any other relief which the Court may think the 
. plaintiffs entitled to may also be granted. Held , 

that the suit should be deemed a suit for one de- 
. claratory decree only without consequential relief 
and that consequently a Court-fee ‘of B10 was 
.sufficient. Gobihd Nath Tiwari v. Gajraj 
Mati Tax rayah ^ I. L. B. 18 All. 389 
• ■ : V ■ ;V; x ' ‘ 
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55. ■ - — — - ' : - — ■ Suit " to : compel ' ' 

trustees to account — Court Fees Act, Sch. II, Art. 17, 
cl. (vi). The mere fact that the plaintiffs in a suit 
under s. 539 of the Code of Civil Procedure may ask 
for an account to be taken from the trustees and 
that the trustees may be compelled to refund 
moneys alleged to have been misappropriated by 
them, does not take the ease out of the purview 
of Art. 17, cl. (vi), of the second schedule to the 
Court Fees Act, 1870, and render the plaintiff 
liable to pay an ad valorem Court-fee on that part 
of their plaint. Thahuri v. Brahma Narain, J. L. 

R. 19 All. 60, referred to. Girdhari Lal L. Bam 
Lal . . . . I. X,. B. 21 All. 200 

50, — i Sale in execution 

of decree — Suit by unsuccessful auction-purchaser 
for a declaration of right and for possession — 
Civil Procedure Code, 1882, s. 335 — Court Fees 
Act ( VII of 1870), s. 7. A purchaser of property . 
at a sale held in execution of a decree obtained 
formal possession, but was resisted in obtaining 
actual possession by a person, who claimed to be 
the owner in possession of the property. An 
application made by the auction-purchaser under 
s. 335 of the Code of Civil Procedure was rejected, 
and the auction -purchaser accordingly filed a 
suit against the person in possession claiming 
a declaration of his right to tile property, and to 
be put in actual possession thereof. Held, that 
such a suit was properly stamped with a Court- 
fee stamp of B10. Dhondo Salcharam Kulharni v. 
Govind Babaji Kulharni , I. L. R. 9 Bom. 20. 
referred to. Pirya Das v. Vilayat Khah 

I. L. B. 22 All. 384 

57. - Peed, suit to set aside — Suit 
for cancellation of bond — Value of subject-matter 
of suit — Jurisdiction. The value of the subject- 
matter of a suit for the cancellation of a bond is to 
be determined with reference only to the principal 
amount, and not that amount together with the 
interest payable thereon when the suit is instituted. 
Gulab Bai v . Maxgli Lal I. L. B. 6 All. 71 

58. — — Appeal — Suit for 

cancellation of a document — Jurisdiction. The 
plaintiffs sued for the cancellation of a bond for 
the payment of B6,0Q0, together with interest 
thereon at the rate of 4 per cent, per mensem, 
alleging that they had executed such bond under 
the impression that it was a bond for the payment 
of B3,000, together with interest thereon at the 
rate of 1| per cent, per mensem, whereas the 
defendants had fraudulently caused them to 
execute the bond in suit. The plaintiffs paid into 
Court B3,000, together with interest at the rate of 

per cent, per mensem. Held, that the value of 
the subject-matter in dispute was the difference 
between B3, 000 . and B 6,000 or thereaboxits, and 
therefore an appeal from the decree of the Court 
of first instance preferred to the District Judge 
Was cognizable by him. Kali Charah Bai v. 
Ajudhia Bai ■■ v V 
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VALUATION OF SUIT— contd. 

1. SUITS — contd. 

m 59. - — - — . Deed ‘prejudicing 

title to immoveable property. In a suit to annual 
sale-deed which prejudices the title of the plaintiffs 
to immoveable property, a stamp calculated on the 
consideration-money mentioned in the sale-deed is 
sufficient. Thakoor Pathijk v. Ram Soomrun 
Dal 2 M. W. 433 

60. — _ Suit to set aside 

sale-deed as being forged. A suit to set aside a 
false sale-deed was held to be sufficiently valued 
at the sum mentioned in that sale-deed. Thakoor 
PATUCK v. RAMSO OMRTJN LAL 

1 1ST. W. 17 : Ed. 1873, 16 

61. — Court Fees Act 

(VII of 1870), ss. 7, 12 — Suit to cancel an instru- 
ment affecting land — Partial interest of plaintiff 
in the land — Appeal against an order for payment 
of additional court-fees. In a suit in a Subordinate 
Court by members of a Malabar tarwad to set 
aside an instrument affecting the whole of the 
tarwad property, the Subordinate Judge held 
that Court-fees were leviable, assessed on the 
value of the property, and accordingly ordered 
an additional payment to be paid by the plaintiffs. 
The plaintiffs failed to make the payment, and 
the Subordinate Judge dismissed the suit. Held, 
that the order was erroneous, since the plaintiffs 
would not be gainer to the extent of the value 
of the property if they obtained a decree, the 
plaint should not be valued according to the 
value of the whole of the tarward property ; 
(2) that the High Court was not precluded by the 
Court Fees Act, s. 12, from revising it, and re- 
versing the order as to valuation of the suit. 
Kanarast v. Komappan I. Xj. R. 14 Mad. 169 

62. , — Court Fees AcU 

Sch. I, cl. 1 — Suit for cancellation of an agreement 
to sell— Ad valorem fee. The plaintiff had executed 
an agreement to sell certain property in discharge 
of mortgages executed on his behalf during his 
minority. He now brought a suit alleging that 
the agreement had been extorted from him, and 
praying for a declaration that the agreement was 
not binding on him, and for any other relief “ which 
the Court considers to be reasonable.” Held, 
that the plaintiff was bound to pay Court-fees 
upon the value of his interest in the document 
sought to be invalidated. Parathayi v. Saxktt- 
MANI . . I. Jj. R. 15 Mad. 294 

63. * Suit to cancel 

document on ground of fraud. The plaintiff exe- 
cuted a document whereby he created a charge of 
R4,500 upon certain immoveable property. In a 
suit to cancel the document upon the ground of 
fraud : — Held, that the plaintiff valued his relief at 
R4,500, and that the District Munsif had no 
jurisdiction to try the suit. Naraina Putter v. 
Aya Rutter .... 7 Mad. 372 

64. — Suit for posses- 

sion of property alienated — Price stated in sale- 
deed. In a suit for possession of a share of a 
undivided estate and to set aside a kobala by which 
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the estate had been illegally alienated, the plaintiff 
is not bound to value his claim according to the 
price stated in the kobala. Augopura Chow- 
dhry v. Meah Ribee . . 10 W. R, 207 

65. — — Deed, suit to enforce regis* 

tration of— Court Fees Act ( VII of 1870), s. 7* 
cl. 5 — Madras Civil Courts Act (Mad. Act III of 
1878), ss. 12, 14— -Suit to enforce registration— 
Jurisdiction of Munsif. Suit in the Court of a 
District Munsif to enforce registration of two- 
instruments of gift. The property purported 
to be conveyed was the same in each instrument, 
and its value was found to be less than R2,50Q, 
but the earlier instrument comprised also an 
assignment of the right to manage a charity. 
The latter instrument was found to have been 
executed in suppression of the former, and the 
District Munsif passed a decree directing its 
registration alone. Held, that the documents 
standing in the relation to each other of operative 
and superseded document, the valuation of the 
suit for the purposes of jurisdiction was the value 
of the interest created by the operative document * 
and that the District Munsif had jurisdiction 
to entertain the suit. Ramakrishnamma v. 
Bhagamma . . . I. Xi. R. 13 Mad. 56 

66. Ejectment, suit for — 

Market value of tenant-right. Where a landlord 
claims to eject a tenant, he claims to recover the 
tenant-rights in the holding, and the stamp duty 
chargeable on the plaint should be determined, 
with reference to the market value of the right 
only. Ajoodhya Chowbey v. Daibee Singh 

3 Agra Rev. 5 

67. Suit to contest 

claim of occupancy raiyat— Court Fees Act, 1870, 
s. 7, cl. II, and Sch. II, cl. 5. In a suit to eject a 
defendant as being a tenant at will, the Court-fee 
upon the plaint or memorandum of appeal is 8- 
annas under Sch. II, cl. 5, of Act VII of 1870. 
Cl. 11 (d) of s. 7 of that Act applies only to suits 
brought by a tenant to dispute the validity of his- 
landlord’s notice to quit. Nurjai-ian v. Marfen 
Mundul 11 C.X. R. 91 

68. — Court Fees Act 

( VII of 1870), s. 7, para. 6 — Suits Valuation Act > 
( VII of 1887), s. 8 — Jurisdiction — Suit to eject a 
tenant at fixed rates. A suit to eject a tenant at 
fixed rates is a suit for the possession of land 
within the meaning of para. 5, s. 7, of the Court 
Fees Act, 1870, and the valuation of such suit 
for the purposes of Court-fees and of jurisdiction 
is the value of the subject-matter of the suit, 
that is to say, of the tenant right, not of the land 
itself nor of merely one year’s rent. Ram Raj 
Tewari v. Girnandan Bhagat 

I. Ii. R. 15 All. 63 

69. Suit to have a 

lease to set aside and buildings erected by lessees 
demolished — Suit for possession of land and demo- 
lition of buildings erected theron— Court Fees Act 
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STJTTO BHAMA DOSSEA V. JaMEERTTDDY KHAN 

4 W. R. S. C. C. Kef. 12 

73. Khoti estate, suit for re- 

covery of— Act XXVI of 1867 , Sch. B, cl 11- 
Amount of assessment. Held , that a khoti estate 
is an estate paying revenue to Government upon 
which an assessment is temporarily settled, and 
that a suit for its recovery should be assessed at 
eight times the annual assessment under Act 
XXVI of 1867, Sch. B, Art. 11, note (a), Sp. Rule 1 
for the Bombay Presidency. Ex parte Vitkal 
alias Gopal Ganesh Bivalkar 

4 Bom. A. G. 148 

74. Band, suit for— Court Fees 

Act (VII of 1870), s. 7, Art. 6, proviso — Stamp — 
Construction and applicability of the proviso— 
Valuation of suits for land in a taluJcJidari village 
— TaluhhdaAs jumma — Remission. — Per West 

and Xanabhaj, JJ. The proviso to Art. 5 of s. 7 
of the Court Pees Act (VII of 1870) was clearly 
intended to provide a standard of valuation in 
the Bombay Presidency, not only for the com- 
paratively rare cases of land forming part but 
not a definite share of an estate paying revenue 
to Government, but for all cases of suits for land. 
The theory being that all land is primarily liable 
to be rated or taxed for the public revenue, any 
sum not levied according to the aj>praisement, 
made in order to show the proper amount of the 
land-tax may be regarded as a remission. In 
the case of a talukhclari village, the proprietor 
of which had, under a settlement with Government 
for a period of twenty-two years, agreed to pay a 
fixed annual jumma, or lump assessment instead of 
the full survey assessment for the whole village : — 
Held, by a majority of the Pull Bench, that the 
difference in amount between the jumma and the 
full survey assessment was a remission, and there- 
fore a suit for possession of lands in this village 
was to be valued according to cl. ( 3 ) of the proviso 
to Art. 5 of s. 7 of the Court Pees Act (VII 1870). 
Per Bird wood, J.— The remission contemplated 
by cl. (3) of the proviso “ is an express remission, 
and not a mere difference in amount between 
the actual assessment payable by a talukhdar 
and the survey assessment.” The three clauses of 
the proviso seem to apply only to lands which have . 
been subjected to a survey settlement as ordinarily 
understood and legally provided for in the Bombay 
Presidency ; the first clause being applicable to 
lands settled for a period not exceeding thirty 
years, the second to lands settled for a longer period 
or permanently, and the third to inam lands on 
which the whole or a part of the survey assess- 
ment has been expressly remitted. The talukh- 
dars are not inamdars, They are landholders 
liable to pay a land-tax, but not under a survey 
settlement, such as is applicable to lands for which 
provision seems to have been specially made in 
the proviso to Art. 5 of s. 7 of the Court Pees Act. 
Xo part of the proviso therefore applies to a suit 
for the possession of lands in a talukhdari village. 
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— Bengal Civil Courts Act, ss. 20, 22. Certain 
co-sharers of a village sued to have a lease of certain 
land, the joint undivided property of the co- 
sharers, which the other co-sharers had granted, 
set aside, and to have the building erected on such 
land by the lessees demolished, on the ground that 
such lease had been granted without their consent. 
They valued the relief sought at R100. The value 
of the buildings of which they sought demolition 
was R 3 , 000 . B sued N claiming inter alia posses- 
sion of certain land and to have certain buildings 
erected thereon by the defendant demolished. 
Held, with reference to the abovementioned suits, 
that in estimating their value for the purposes of 
the Court Pees Act, 1870, or of the Bengal Civil 
Courts Act, 1871, the value of the buildings which 
might have to be demolished should not be taken 
into account. Jogal Kishore v. Tale Singh. 
Bindeshri Chagbey v. N AND IX 

I. L. K. 4 All. 320 

70. Emoluments attached to 

office, suit for — Court Fees Act, 1870, s. 7, els. 2, 
4 — Claims for future emoluments— Jurisdiction 
— Madras Civil Courts Act, 1878, s. 12 — For - 
tion of claim struch out and plaint returned for 
presentation to inferior Court. In a suit filed in 
the Court of a Subordinate Judge, the plaintiff 
prayed, inter alia, for a decree for the payment, 
annually, of the emoluments attached to a certain 
office, or their value at a rate stated in the plaint. 
This portion of the claim he valued, under el. 2 
of s. 7 of the Court Pees Act, at ten times the 
amount of the value claim for one year. The 
value of the claim thus stated exceeded the pe- 
cuniary limit of the jurisdiction of the District 
'Munsif. The Subordinate Judge held that this 
portion of the claim was not actionable, inas- 
much as the right to the emoluments was condi- 
tional upon services to be rendered, and did not 
fall under cl. 2 of s, 7 of the Court Pees Act, not 
‘being a fixed sum payable periodically, and there- 
fore he held that the plaint w r as improperly valued, 
that the suit was not within his jurisdiction, 
and that the plaint should be returned to be 
presented to the proper Court. Held, that this 
order was right. Krishnan Revt Varma 


71* Interest — Court Fees Act ( VII 

of 1870), s. 7 — Claim for interest from institution 
of suit until payment — Future mesne profits. Xo ad- 
ditional stamp is required on account of the claim 
for interest from institution of the suit until pay- 
ment. It stands on the same footing as future 
mesne profits, which do not fall under s. 7 of the 
Court Pees Act (VII of 1870). Vithal Hari At- 
HAVLE V. GOVIND VASGDEO THOSAR 

I. B. K. 17 Bom. 41 
72. Instalment -bond, suit on. 
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Such a suit should be valued according 
•of Art 5 of s. 7 of the Court Fees Act. A 
Oghadbhax Thakersi I. D. it. ii J 
Bavaji Mohan ji «. Ftosjabhai Hasi 


iowment from office, the sublet-matter 
Id to be one which did not admit of valuation 
te Court-fee payable on its mstitutxon was 
xed fee of BIO. Veerasami Pillay v . 
ppa Mhbauau i;l e u Uad _ 149 note 

See Srinivasa u. Venkata ^ ^ u8 

__ Madras OW 

Act s. 12 — Court Fees Act, Sell. II, Art. 1< , 

, Suit to remove a karnavan— Valuation for 
icticm. Although, for the purposes of the 
Fees Act, a suit to remove the karnavan 
dalabar tarwad is incapable of val '^* on 17 and { 
■t to the fee prescribed by s. 0, Art “ 
T + w Act vet, for the purposes of deter 
l SSctfon umfor s. 12 of the Civil Courts 
he right of management, which » 

:r of the suit, must be valued. If th 
imated land fide by the plamtitt, the Cou 
d adopt it. Krishna ^ Mad . 266 

Suit to remove a- 

van for mismanagement as de facto karnavan 
trims Civil Courts Act ill I of 18 to), s. 

suit brought to remove the karnavan of a 

bar tarwad from office on the g?oun^ of 
anagement of tarwad property, to the extent 
™ U9 Kf>0. brought m the Court ot a 


1 VII of 1870), s. 7 , cl 5 (c), (e)-Faramoa 
TaLt valuation of suit 

.land or land paying no revenue. On J ts ®,ppeaimg 

r “f - ssfo. 

must be regarded for the purposesoftheCourt 
Fees Act as a garden or as land vrnch II 
revenue, according to the circums ances ^ ^ ^ 
-case. Audathodan Moidinv. ^ ^ Mad. 301 
ALLY . * * * ‘ 

76 Manager, suit to remove— 

Court Fees Act, 1810. s. 7-Suit to e^t trmUe- 

iS£2Tw!HS Si 

Krop“r§ charitable uses by the 

family should be managed by M, subject to the 
sunervision of S, and that M should render accounts 
to S and observe certain other conditions 8 sued 
M in the Ctourt of the District Munsif, and prayed 
or a doored Tor the removal of M as manager and 

£ ^ V“»? «< " S, !S»5 » 

jirSSon, «„?«, P3>',S 7 „SSS 5 
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including interest. Kashin ath Ballal v. Gan- 
PATRAQ AmRITESHVAR JoSHI 

I. L. R. 18 Bom. 696 

85. Court Fees Act 

(VII of 1870), s. 7, els. 5 and 9 — Suit against 
mortgagee for recovery of mortgaged 'property. 
CL 9, s. 7, of the Court Fees Act, applies not only 
to suits for redemption of mortgaged properties, 
but to all suits against the mortgagee for the 
recovery of the mortgaged properties, and whatever 
may be the actual amount due to the mortgagee, 
the Court-fee will always be upon the amount 
appearing in the bond. Koraman Singh v. 
Norman Cockeli. . . 1C. W. NT. 670 

86. — . Partition, suit for — Madras 

Civil Courts Act , s. 12 — Jurisdiction — Subject- 
matter of suit. In suits for partition, the value of 
the property of which the plaintiff claims a share, 
and not the value of the share claimed, determines 
the jurisdiction of the Court under s. 12 of the 
Madras Civil Courts Act, 1873. Vydinatha v. 
Sttbramanya . . . I. L. R. 8 Mad. 235 

87. Suit for parti- 

tion of share of land. In a suit for ascertainment, 
partition, and delivery to the plaintiff, of a share of 
certain land, the suit should be valued at the amount 
of the value of the whole estate. Vydinatha v. 
Subramanya , I. L. B. 8 M ad., 235, followed. Na- 
gamma v . Sttbra . . I. Xi. R. 11 Mad. 107 

88. Court Fees Act 

( VII of 1870) — Suit for partition and for posses- 
sion of share. The stamp on a suit for partition 
and possession of the plaintiff’s share of joint family 
property must be an ad valorem one of the value 
of the share. Balvant Ganesh v. Nana Chinta- 
mon . , . . I. Is. R. 18 Bom. 209 

_ 89. Suit for parti- 

tion of family property — Valuation for purposes 
of jurisdiction — Court Fees Act (VII of 1870), 
s. 7 , cl. (iv) tfi) — Suits Valuation Act ( VII of 1887), 
s. 8 . In a suit by a member of a joint Hindu 
family praying for a partition of the family property 
and for the delivery to the plaintiff of his share, 
the value of the suit for the x>urposes of jurisdiction 
*is the amount at which the plaintiff values his 
share. Veld Goundan v. Kumaravelu Goundan 
I. L. R. 20 Mad. 289 

: 90. ■ . Suits Valuation 

Act (VII of 1887), s. 8 — Jurisdiction of Sub- 
ordinate Judge — Valuation of a suit for partition. 
In a suit for partition of certain property, the 
value of the whole property sought to be divided 
was over R5,000. Plaintiff valued his share at 
. K250, and paid Court-fees on this amount. The 
suit was filed in the Court of a Subordinate Judge 
of the first class. Held, that the value of the 
subject-matter of the suit could not be held to 
be more than R250, so that the suit ought to have 
been filed in the Court of the second class Sub- 


1 1 


ordinate Judge. Motibhai v. H arid as . 

I. Xi. R. 22 Bom. 315 \ 


VALUATION OP SUIT— contd. 
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91. Hearing fee , 

calculation of — Market value of property. The 
ordinary rule for assessing the hearing fee according 
to the market value of the property in suit is not 
applicable to a suit for partition, and the Court in 
each case ought to fix the amount of such fee. 
Generally speaking, the value of the suit is the 
difference between the value after partition of 
the plaintiff’s share which he requires to be parti- 
tioned and the value of the same share not parti- 
tioned. Kibtee Chunder Mitter v. Annath 
Nath Deb . . . 13 C. L. R. 253 

92. — Suit for division 

of lands according to established custom. A eo- 
owner of village lands sued in 1861 to have them ' 
divided among the villagers according to a custom 
(last observed in 1835) that at the expiration of 
every twelve years the lands should be redistributed 
by lot among the co-owners, and to have two of 
the shares delivered to him as one of such eo- 
owmers. In 1851 another co-owner had, in a 
suit to which some only of the present defendants 
were parties, obtained a decree for the periodical 
allotment of the lands ; and in 1853 such decree, 
which clearly recognized the existence and vali- 
dity of the custom, was affirmed on appeal. Held , 
that the plaintiff need not pay an institution fee 
on the aggregate amount of the value of all the 
sharers in the village, and that the stamp on the 
plaint need only be proportioned to the value 
of the property actually sued for. Venkatasvami 

NaYAKKAN V. SUBBA PvAIF. SANKARA SlJBBAIYAN 

v. Sttbba Rau .... 2 Mad. 1 

93 . - — Jurisdiction- 

Subject-matter of suit — Act XIV of 1869, s. 25. 
What primd facie determines the jurisdiction of 
a Court is the claim, or subject-matter of the claim, 
as estimated by the plaintiff ; and the deter min a- 
tion having given the jurisdiction, the jurisdiction 
itself continuous, whatever the event of the suit. 
And this is so notwithstanding a bond fide error in 
the estimate made by the plaintiff, but plaintiff 
cannot oust the Court of its jurisdiction by making 
unwarrantable additions to the claim which 
cannot be sustained, and which there is no reason- 
able ground for expecting to sustain. The subject- 
matter of a claim, within the meaning of s. 25 of 
Act XIV of 1869, is the specific thing sought by 
the plaintiff. In a partition suit, where the plaint- 
iff seeks for a division and separate possession of 
his share in joint property, it is the share so claimed 
which is the subject-matter of the claim, and not 
the whole of the joint property which is sought to s 
he divided. Larshman Bhatkar v. Babaji Beat* 
ear . . . . , I. L. R. 8 Bora. 31 

94. Bengal, A 7 *.- IF. 

Provinces and Assam Civil Courts Act (XII of 
1887), s. 21 — Court Fees Act (VII of 1870), s. 7, 
cl. 4— Suits Valuation Act (VII of 1887), ss. 7, 8,. 
and 11 — Jurisdiction , valuation for purposes of m ; 
For purposes of jurisdiction, the words 64 value- 
of the original suit” in s. 21 of Act XII of 1887 
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are, in partition suits, to be taken to mean the 
value of the property in suit, and this is the valua- 
tion by -which the Courts should be graded m 
such suits. Kirty Churn Mitter v Anmth Nath 
Dei 1 L B. 8 Calc. 757, followed. The Court 
Fees Act (VII of 1870), s. 7, cl. 4, does not contem- 
plate that a plaintiff should assign an arbitrary 
value to the subject-matter of the suit, and the 
provisions of the Suits Valuation Act (VI ), 

ss. 7, 8, and 11, indicate that this was act the "i- 
tention of the Legislature. Boidya Nath Ad? ^ 
Make ah Lad Adya . LL-B.li oaie. oau 

gg — — Stamp in parti- 

tion 'suit. The plaintifi brought a suit to have 
qn i+prus of property partitioned. The plamt bore 
a Courlfef W of BIO- The defendants 
admitted that three of the properties were an- 
cestral and joint, but as to the other items the 
second defendant stated that they were the 
self-acquired property of her deceased tasband, 
and contended that the plamt was insufficiently 
stamped, as the object of the suit was to obtain 
^declaration of title to and possession of, properties 
in which the plaintifi had no interest. An issue 
was raised on this point, and on this issue the 
KnWdinate Judge allowed the objection and 
rejectedttie plainL On appeal -.-Held, by Pethe- 
kam, C.J., and Norris, J., that the plaint was 
sufficiently stamped. The only relief Fayed for 
was partition, and for the purposes for the stamp, 
the cause of action which is stated in the plaint, 
and that only, must be looked at. Mohendro 
Chandra Gakghli *. As^osh^Gan^ ^ 
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in an undivided agraharam, of which the total 
value was about BIO, 400, and obtained a decree. 
Held, that the subject-matter of the suit was the 
share sued for and not the total value of _th. 
agraharam, and therefore the suit should have 
been filed in the District Munsif a Court Vydt- 
naiha v. Suhramanya, 1. L. B. 8 Mad. Zoo, distin- 
guished. Bamayya o. 13 Mad , 25 


98 . 


00 __ — — — “ Subject matter 

in dispute ” — Jurisdiction of Munsif— -Claim for 
partition of share less than HI, 000 in family property 
^exceeding B1,000. In a suit instituted in the 
Court of a Munsif by a member of a Mahomedan 
family to have her share of the family property 
partitioned, the value of the plaintiffs share 
las found to he less than B1.000, and the value 
of the whole family property exceeded BLW0. 
Held, that the subject-matter m A“??ute * 
suit, within the meaning of s. 20 of Che Bengal 
Civil Courts Aot (VI of 1871), was the share ; which 
the plaintiff asked to have partitioned ; that it 
was immaterial that that share was at the date of 
the suit a portion of family Property ,whlA ex- 
ceeded R1,000 in value; and that the Munsif 
therefore had jurisdiction to hear the suit. Vydu 
natha v. Suhramanya, I. L. B. 8 Mad. 2S5, 
Kirty Chum Mitter v. Annaih Nath Deb, i.h. M. 
8 Calc. 757 ; KhoorsUd Hossem v. Nubbee Fatima, 
I. L. B. 8 Calc.' 551 ; and Bam Chandra Narayanv. 
Narayan Mahadev, I. L. B. 11 Bom. 216, distin- 
guished. Hikmat Adi n. 506 

i 0^ . [ Value of share on 

partition — Subject-matter of 

diction of. Plaintifi sued m the District Court for 
portion of a one-seventh share, purchased by him 


— -Madras Civil 

Colds Act (Mad. Act III of 1575) 

of relief— Suits Valuation Act (VII of 188 n, 

J 7 i^-Suii by a purchaser at a sale m execution 
of decree for partition — Jurisdiction of Munsif 
fnd Subordinate^ Judge. The pnxclm-r - at a Court- 
«iale of ei^ht pangus out of an estate of 28^ pangus 
so d them to the plaintifi. The whole estate was 
worth more than R2, 500, but the eight pangus 
l>ld to the plaintifi were worth less than that .pirn. 
The plaintiff brought this suit m a Subordinate 
Judge’s Court agatest his vendor and certain per- 
sons who were in possession of, and claimed. t0 
be entitled by right of purchase to the whole 
estate for partition and possession of his eight 
T>an<ms It was found that the plaintifi Was en- 

titled to the eight pangus ^ 

against the defendants. Held, (i) that the value 
of the share sought to he recc 
entire value of the property, should be taKen 
to be the value of the suit for the 
determining jurisdiction, and that the suit was 

withil the® pecuniary limits of the- jurisdiction of 

a District Munsif ; (ii) that since the disp°^ of the 
suit had not been prejudicially ® 3 

Valuation Act, s. 11, was applicable, “ d deer, 
of the Subordinate Judge should be confirmed.. 
Quaere : Whether the Subordinate Judge has not 


Atfr^Act VII of 1887, s. 8— Order by Appellate 
Comt directing that the plaint be returned- Apped 
against such order— Amendment of 

of appeal The plaintifi sued m the Cowt of the 
District Munsif to i-ecover his share of family 
property. The amount of the property exceeded, 
butthelmount of the share claimed was S 

neouniarv limit of the jurisdiction of the Distiict 
Munsif who passed a decree for the plaintifi. n 
anneal it washeld that the suit was not within the 
Siction of the Court. The decree accordingly 
was reversed, and it was ordered that the plaint be 
returned for presentation to the proper Court. On 
second appeal to the High Court : — Held, that plaint- 
§’s remedy was not by way of a second appeal, 
but he should have proceeded under Civil Procedure 
Code s. 588. The petition of appeal having been 
allowed to be amended in accordance with this 
ruling -.—Held, that the Court of the Munsif had 
jurisdiction to entertain the suit. Chinnasamr 


Suits Valuation. 
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and not according to the value of the whole estate, 
and the suit therefore was within the jurisdiction 
of a District Munsif. Khansa Bibi v. Abba 

I. X,. B, 11 Mad. 140 

105. - fhul Suit for posses- 

sion of share of estate and to set aside deed . In a 
suit for possession of a share of an undivided estate, 
and to set aside a kobala by which the estate had 
been illegally alienated, plaintiff is not bound to 
value his olaim according to the price stated in the 
kobala. Augopura Chowdhry v. Mb ah Bibee 

10 W. B. 207 

106. Suit for posses- 

sion and declaration of title. Where a suit is for 
recovery of possession (with mesne profits) of a 
certain portion of land, and for a declaration 
of right in respect of the remainder, its valuation 
should not include the value of the latter, which 
is only nominal, and requires a stamp of RIO. 
Hurro Nath Bhuttacharjee v. Harvey 

25 W. R. 23 

107. Suit for possession and 

mesne profits — Value of the original suit— Bengal 
N.-W. Provinces , and Assam Civil Courts Act 
( XII of 1887), s. 21. In a suit for possession and 
mesne profits, the value of the original suit for the 
purposes of s. 21 of Act XII of 1887 depends not 
merely upon the property sought to be recovered, 
but also upon the value or amount of the profits 
recoverable. Mohini Mohan Das v. Satis 
Chandra Roy . . I. Ii. R. 17 Calc. 7 04 

108. Court Fees Act 

(VII of 1870), ss. 7 and 11— Mesne profits from 
the institution of suit , claim as to — S. 169 of the 
Code of Civil Procedure (Act VIII of 1859 ) — 
S. 50, cl. (f), and s. 211 of the Code of Civil Pro- 
cedure (Act XIV of 1882). The plaintiff in his 
plaint prayed for mesne profits only from the 
institution of his suit till the property in question 
was restored to him, and the decree awarded him 
those profits and directed that they should be 
determined in execution. After the property 
wfis restored to the plaintiff, he applied, in execu- 
tion of the decree, to have the amount of mesne 
profits determined, which being done, a question 
arose as to whether the plaintiff could proceed 
to further execute his decree without paying 
the Court-fee on the amount so awarded in exe- 
cution. Held, that no Court-fee was required 
S. 11 of the Court Fees Act (VII of 1870) applies 
to a claim for mesne profits for which an amount 
can be and has been claimed by the plaint, and 
in respect of which some fee has been actually 
paid. Bamkeishna Bhikaji v. Bhimabai 

I, Xi, B. 15 Bom. 416 

Maiden v. Janakiramayya 

I. Xi„ B. 21 Mad. 371 

109. Pre-emption, ■ suit for. 

In a suit for pre-emption, the valuation of the 
property sued for is to be calculated at the market 
value for which it would sell, and not at ten times 


1. SUITS — contd. 

JPlDLAI V. KaRUPPA V. UBAYAN 

I. Ii. B. 21 Mad. 234 

100. Partnerships — Suit for share 

of profits of partnerships after winding up and ad- 
justment of accounts — Contract Act, s. 265 — Court 
Pees Act (VII of 1870), s. 7, cl. 4 — Suits Valuation 
Act (VII of 1887), s. 8 — Jurisdiction of Munsif. 
In suits brought for the several shares of the plaint- 
iffs in the profits of a partnership after the partner- 
ship had been determined and an adjustment of 
accounts made : — Held (Norris and Banerjee 
JJ., Rampini, J. dissenting), that, under the 
provisions of s. 7, para, iv, cl. (/), of the Court 
Fees Act (VII of 1870), and s. 8 of the Suits Valua- 
ation Act (VII of 1887), the suits were properly 
brought in the Munsifs Court. Ladubhai Prem- 
chand v. Revichand Venichand, I. L. M. 6 Bom. 
143 followed. Dhani Ram Shaha v. Bhagirath 
Shaha . . . I. Xj. B. 22 Calc. 692 

101. Possession, suit for— Suit 

by auction- purchaser — Procedure. In a suit for 
possession by an auction-purchaser, where plaintiff 
valued his claim at what he paid for the property : 
—Held, that the valuation was prima facie not 
incorrect, and, until rebutted by evidence and 
the result of a proper inquiry, should be accepted 
as correct. If the valuation Was doubted, an 
enquiry should have been instituted under Act 
XXVI of 1867. Soobudea v . Ram Prokash 
Singh ... 16 W. B. 5 

102. Suit after fore- 

closure — Court Fees Act, s. 7, cl. 9. Where a suit 
for possession is brought after a decree for fore- 
closure has been obtained, the valuation of such a 
suit in so far as the jurisdiction of the Court is con- 
cerned, is not to be calculated according to the 
scale laid down in the Court Fees Act, s. 7, cl. 9. 
Ahollya Bai Debia v. Shama Churn Bose 

1 C. Ii. B. 473 

103. — — Civil Procedure 

Code, 1859, s. 229 , Procedure under — Fresh suit 
Jurisdiction. For the purpose of jurisdiction, a 
claim under s. 229 of Act VIII of 1859 is a fresh 
■suit and not a continuation of tho suit in which 
the claim is made : so that where, by reason of 
a change in the law as to the mode of valuing 
suits for the purpose of jurisdiction between the 
date of the original suit and the claim, the Court 
that dealt with the original suit ceases to have 
jurisdiction over the subject-matter of the claim, 
that Court cannot try the claim. Mttttammal v. 
Chinnan Go unden I. L. B. 4 Mad. 220 

104. Madras Civil 

Courts Act (III of 1873), s. 1 — J urisdiction—Suit 
to recover share of inheritance — Subject-matter of 
suit. The plaintiff sued to be declared an heir 
to a decreased Mahomedan and to recover her 
chare of the inheritance, the share claimed being 
less than R2,500, while the value of the whole 
estate exceeded that amount. Held, that the 
suit was to be valued according to the share, 
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I. SUITS— conid. 

the value of the sudder jumma. Anjud Singh v. 
Depun Singh . 

3 B. L. B. Ap. 143 : 14 W. B. 238 note 

Naunhoq Singh v. Tofan Singh 

14 W, B. 228 

110. - — Jurisdiction- — 

Bengal Civil Courts Act (VI of 1871), s. 20. In 
a pre-emption suit, the subject-matter is the right 
of pre-emption, the value of which, and not that 
of the property itself, determines the question 
of jurisdiction under s. 20, Act VI of 1S73. Nattn 
Singh v. Rash Beit ajry Singh 

I. Jj. B. 13 Calc. 255 

^ ; _ . ... ' 1 ■ . ' ■ ■ f'lnntvt TPppq A cf 

(VII of 1870), ss. 5 and 7, els. (,5) and (6)— Suit for 
pre-emption of separate plots of land not being a 
fractional share of a revenue-paying unit . B eld, 
that in a suit for pre-emption in respect of separate 
plots of land which did not constitute any definite 
fraction of a distinct revenue-paying area and were 
not themselves separately assessed to .revenue, 
the Court -fee should he paid on the market value 
of the land in suit, and not, as is the case where 
the suit is for a definite fractional share, on five 
times the Government revenue. Reference 
UNDER THE COURT FEES ACT, 1870, S. 5 

I. B. B. 16 All. 493 

1X2. -Bedemption, suit for — Value 

for purpose of jurisdiction. The purchaser of the 
equity of redemption of certain land sued to redeem 
the same. He made the mortgagor and vendor 
of the land a pro forma defendant. Held, that the 
value of the subject-matter of the suit was not the 
market value of the land, but the amount of the 
mortgage-money. Jvubair Singh v. Atma Ram 

I. X*. B. 5 All. 332 

113. Madras Civil 

Courts Act, 187 3, ss. 12 and 14 — Value, of Improve- 
ments. Per Curiam (Turner, C.J., and Muttusami 
Ayyar, J., dissenting), that where an instrument 
•of mortgage does not expressly secure the amount 
to be allowed for improvements or redemption 
•of the mortgage, the value of the improvements 
is not to be calculated in ascertaining the “ value 
•of the subject-matter of the suit ” for the pur- 
poses of jurisdiction under s. 12 of the Madras 
‘Civil Courts Act. Per Turner, C.J. (Muttusami 
Ayyar, J., concurring), that by the custom of Mala- 
bar, a condition is attached to all kanom demises 
that the mortgagor shall pay the value of improve- 
ments made by the mortgagee during the term 
•of the demise before he can redeem, and the re- 
payment of the sums spent in improvements 
thus secured by the mortgage in the same man- 
ner as the repayment of the principal advanced, 
and must be calculated in determining the value 
of the subject-matter of the suit for the purpose 
•of jurisdiction. Zamorin of Caltcut v. Narayana 
I. L. B. 5 Mad. 284 

' : : Anonymous : , I. If. B. 5 Mad. 287 note 


114. — — ' Jurisdiction ' ? of 

Munsif. The integrity of a joint usufructuary 
mortgage having been broken in consequence of 
the mortgagee having purchased the right of several 
of the mortgagors, one of the mortgagors sued in 
the Munsif s Court to recover his share of the mort- 
gaged property, alleging that the mortgage had 
been redeemed. The value of the mortgagee’s 
right qua such share was under R 1,000. The 
mortgagee set up as a defence to such suit that 
a bond, under which a sum exceeding R 1,000 
was due, had been tacked to the mortgage, and 
that, until such sum had been satisfied, the plaintiff 
could not recover possession of his share. Held, 
on the question whether the Munsif had jurisdiction, 
that the value of the subject-matter of the suit 
was the value of the mortgagee’s right qua the 
plaintiff’s share ; and as the value of such right 
did not exceed R 1,000 even if it were held that 
the mortgaged property was further incumbered 
with such bond, such suit was cognizable in the 
Munsif s Court. The principle laid down in Gobind 
Singh v. Kallu , 1. L. R. 2 All. 778 , followed, 
Bahadur v. Nawar Jan . I. Xi. B. 3 AIL 822 

115. — Joint mortgage - — 

Jurisdiction — Court-fee — Valuation of suit — 

tc Subject-matter in dispute ” — Act VII of 1870 , s. 7 , 
Art (ix)—Act VI of 1871, s. 20 — Statute , con- 
struction of. A deed of mortgage was executed 
by P, T, and S for R4,000, A , the purchaser of the 
share of S, brought a suit for recovery of posses- 
sion of one -third of the mortgaged property against 
the mortgagees who had purchased the shares of 
P and T, the other mortgagors. Held by the 
Full Bench with reference to s. 7, Art. (ix), of the 
Court Fees Act (VII of 1870), that the defendants 
mortgagees having brought up the equity of re- 
demption of two of the mortgagors, and pro 
tanto extinguished their mortgage-debt and so 
by their own act empowered the plaintiff to sue 
for redemption of one -third of the property, the 
principal money now secured as between them 
and the plaintiff must now be regarded as one- 
third of the original mortgage amount, — namely, 
Rl, 333-5-4, — more particularly as fiscal enact- 
ments should, as far as possible, be construed 
in favour of the subject. Balhrisfma Dhondo v. 
Nagvelcar , I. L. R. 6 Bom. 324, referred to. Held , 
also/ with reference to the terms of s. 20 of the 
Bengal Civil Courts Act (VI of 1871), that the 
u subject-matter in dispute ” in suits of this 
kind was the amount of the mortgage-debt and 
the mortgagee’s rights which were sought to be 
paid off ; that from the terms of the plaint it 
was obvious that in the present ease the subject- 
matter in dispute was RI, 333-5-4, the one-third 
of the original mortgage sum of R4,000 ; and that 
it was therefore beyond the limits of the Munsif s 
pecuniary jurisdiction. Per Mahmood, J. — It is a 
rule of construction that, while in cases of taxation 
everything must be strictly construed in favour of 
the subject, in questions of jurisdiction the pre- 
sumption is in favour of giving jurisdiction to the 
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highest Court. Observations by Mahmood, J as | debt, the amount found to be remaining due on 


to the subject-matter of suits for the redemption 
of mortgages, and the mode in which the value of 


the mortgage, if any amount was due at the date- 
of the suit, would represent the true valuation 


such subject-matter should be calculated for pur- ! of the subject-matter of the suit. Eupchand' 


poses of jurisdiction. Amah at Begam v. Bhajan 

Lal . . . . I. Ii. B. 8 AIL 438 

116. Usufructuary 

mortgage — Over -valuation of suit, effect of Juris- 
diction. The mere fact that a suit has been over- 
valued does not deprive the Court in which it is 
brought of jurisdiction, if the over-valuation was 
bond fide and had not the effect of altering the 


Khemchand v. Balvant Narayan , I. L. E., 11 
Bom . 591, followed. The plaintiffs, who were- 
agriculturists, suit to redeem certain lands, alleging' 
that they had been mortgaged to the defendants r 
father for R50, and that the debt had been satisfied 
out of the rent and profits of the mortgaged pro- 
perty. The defendants denied the alleged mortgage. 
The Subordinate Judge found that the mortgage 
was proved, and the mortgages-debt had been more 
than paid off out of the profits of the property in 


appellate jurisdiction, that is to say, did not ^ proveagma m morrga^s-aoouuau 
erase the appeal from the judament of the Court P ald of the profits of the property 11 

of first instance to lie to a different Court from dls P" te ; He therefore passed decree awardm: 

that to which it would have laid had the suit t'ossess.on to the plaintiffs. Agamst thrs deere 

been instituted in a Court having a more limited defendant appealed. The Distant Court foum 

jurisdiction. Rajendro Lam, Gossami «. Shama m °rtgage was not estabhshed and reyers 

CutrKh Lahoki . . I. L. E. 5 Cale. 188 «d the decree of the Subordinate Judge. Held, 01 

4 C. Xi. H. 417 secon d appeal, that no appeal lay to the Distric 


117. — ■ Suit to redeem 

mortgaged land paying revenue to Government. 
The stamp duty payable under Sch. B of Act X of 
1862, on a suit to redeem mortgaged land paying 
revenue to Government, should be calculated on 


possession to tb.e plaintiffs. Against this decree- 
fhe defendant appealed. The District Court found 
rhat the mortgage was not established and revers- 
ed the decree of the Subordinate Judge. Held, on 
second appeal, that no appeal lay to the District 
Court from the decision of the Subordinate Judge.. 
As the Subordinate Judge found that no sum 
remained due on the mortgage, and as the original 
advance was alleged to have been R50, the suit 
was governed by the provisions of Ch, II of the- 
Dekkan Agriculturists’ Relief Act (XVII of 1879). 


the sum for which the land is mortgaged, and not . Amrita Bapttji v. Hard bin Gopalji Shamji 


on the market value of such land. Nandram 
Sttndarji Naik v. Balaji Vithal 

5 Bom. A. C. 153 

118. Suit by kanom- 

holder against jenmi and holders of prior kanom, in 
possession. A suit brought by a kanom -holder 
against the jenmi and the holders of a prior kanom 
in possession, to recover possession of the lands, 
may be properly treated, for the purpose of juris- 
diction, as a suit for land, although it results in a 
decree for redemption and, if regarded as a redemp- 
tion suit, would be cognizable by a Court of subor- 
dinate jurisdiction. Marakar 1 v. Parameswaran 

I. Xi. B. 6 Mad. 140 

119. _ — - — — Court Fees Act 

( VII of 1870) — Bekhan Agriculturists' Relief Act 
(XVII of 187 9), Ch. II. The valuation of a suit 
for redemption for purposes of jurisdiction is 
the amount remaining due on the mortgage, or 
claimed on it by the mortgagee. It is that amount, 
and the right connected with it, which is the usual 
subject of contention in a mortgage-suit. Per 
Birdwood, J . — The rules laid down in the Court 
Fees Act (VII of 1870) are not to he taken as 
necessarily a guide in determining the value of 
the subject-matter of a suit for purposes of juris- 
diction. Rupchand Khemchand v. Balvant Nar- ! 

' AYAN . I. B. B. 11 Bom. 591 

h|g: f jl - L i : Bekhan Agri - 

cidturists 5 Relief Act (XVII of 1879), Ch. II, s. 3 
—Appeal — Jurisdiction. In a redemption -suit the 
valuation of the subject-matter does not depend on 
the value of the mortgaged property. Where the 
mortgage itself is denied, and the mortgagee does 
not say what he claims in respect of the mortgage- 

is. w:.\ Vo 

■ , ft *. r~.r . s ... .•* ‘i' , r ./ , . j 


I. L. B. 13 Bom. 489- 

121. — . — Suit on mort- 

gage- — Suit for redemption of mortgage— Value of 
subject-matter of suit. In a suit upon a mortgage,, 
where the sum due upon the mortgage is unknown, 
what determines the value of the subject matter of 
the suit is the amount of the mortgage, the rights 
connected with which are th#subject of contention. 
Ram Chandra Baba Sathe v. Janardhan Apaji 

I. B. R. 14 Bom. 19 

122. .. V - - — — Court Fees Act 

( VII of 1870), s. 7 — Suit for redemption of mort- 
gage. In a suit for the redemption of a kanom the 
institution fee must be computed on the kanom 
debt as it originally stood. Reference under 
Court Pees Act, s. 5 . I. Ii. B. 14 Mad. 480' 

123. — — - — - — Court Fees Act 

(VII of 1870), ss. 7 (ix) and 17 — Redemption suit 
against mortgagee in possession — Arrears of rent 
covenanted for, to be deducted from the mortgage 
amount. In a redemption suit against a mortgagee- 
in possession, when the mortgagee has not paid rent 
which has been stipulated for, and the plaintiff 
asks for an account in taking which the arrears of 
rent should be deducted from the mortgage amount r 
— Held, that the Court-fee should be computed 
according to the principal sum expressed to he 
secured by the mortgage. Eacharan Patter v* 
Apptj Patter . .1. B. B. 19 Mad. 18 

124. Suit to redeem 

mortgage and for rent — Madras Civil Courts Act 
{Mad. Act III of 1873), s. 14. The karnavan. of 
a Malabar tarwad, having the jenm title to certain 
land and holding the uraima right in a certain 
public devasom to which other land belonged* 
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demised lands of both description on kanom 
to the defendants’ tarwad, and subsequently 
executed to the plaintiff a melkanom of the first 
mentioned land and purported to sell to him 
•the jenm title to the last mentioned land. In a 
.suit brought by the plaintiff to redeem the kanom 
.and to recover arrears of rent : — Held, that, for 
the purposes of determining the jurisdiction of ■ 
the Court of Appeal, the value of the subject- 
matter of the suit was the aggregate value of the j 
two heads of relief. Konna Panikar v. Karttna- 
kara .... I. Xi. R. 16 Mad. 328 

125. - Restitution of conjugal 

rights, suit for — Burma Courts Act , 1875 , s . 49 — 
Appeal The proviso in s. 49 of the Burma Courts 
Act amounts to an express declaration that it is a 
•condition precedent to the right of appeal from the 
Recorder’s Court that the suit shall be one. which 
has an amount or value capable of being estimated 
in money, and that amount or value must fall 
•within certain specified limits. A suit for the 
restitution of conjugal rights is incapable of being 
valued, and no appeal therefore in such a suit will 
lie under the Burma Courts Act from a decision of 
the Recorder of Rangoon. Golam Rahaman v. 
Fatima Bibi . . . I. L. R. 13 Calc. 232 

126. - A suit for resti- 

tution of conjugal rights is not one to which any 
special money value can be attached for the pur- 
poses of jurisdiction. Golam Rahman v. Fatima 
Bibi , J. L. R. 13 Calc . 232, folllowed. Mowla 
Newaz v. Sajidtjnnissa Bibi . 

I. Jj. R. 18 Calc. 378 

127. Sale, suit to set aside — 

Bale in execution of decree — Value of property 
sold. In a suit to set aside an auction sale, the 
plaint must be stamped as if the suit were for the 
.recovery of the property. Draptt Chowdrry v. 

I shan Chunder Das . . 9 C. Xi. R. 231 

128. — Share of land, suit for— 

Suit relating to land — Rental of share. In valu- 
ing a suit relating to a share of land, the rental of 
the share is to be the criterion of the stamp. Ram 
Ruksh Thakoor v. Ajoodhya Lal 

2 W. R. Mis. 45 

129. - Waste lands, suit for — 

Waste Lands Act (XXIII of 1863), s. 5, suit under. 
In a suit under s. 5, Act XXIII of 1863, by a 
claimant to waste land proposed to be sold or 
otherwise dealt with on account of Government, 
or by an objection to the sale or other disposition 
•of such land, the plaint must be on a stamp of 
R100. Greesh Chunder Roy v. Collector or 
‘•Sylhet . . , , . 7W.R.349 

130. — “ Xiand — Pre-emption — 

Wajib-ul-arz — -Court- fee — Act VII of 1870 ( Court - 
fees Act), s. 7, sub-s. V (b) — Land — Valuation of 
suit. The term “ land,” as used in the Court- 
fees Act, 1870, does not include buildings. A 
•claim, therefore, for pre-emption of an indigo 
factory, although the site of the factory may be 
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land paying revenue to the Government, must he 
valued, and court-fees paid thereon according 
to the value of the buildings constituting the factory 
and not according to the value of the site. Such 
buildings as constitute an indigo factory would fall 
within the meaning of the term “ houses,” as used 
in the Court -fees Act. Burg a Singh v. Bisheshar 
Dayal (1898) . . . I. U. R. 24 All. 218 

131. Membership of tarwad — 

Valuation of a suit for declaration as to membership 
of tarwad. The value of a suit for a declaration 
that certain persons are or are not members of a 
tarwad in the value of the share of the tarwad 
property which would be allotted to them if a 
partition were made by common consent. Panga 
v. Unnirtjtti (1900) . I. L. R. 24 Mad. 275 

132. Partition — Bengal ■ Civil 

Courts Act (XII of 1887), s. 21 — Act 1 of 1887 
(General Clauses Act), s . 3 cl (13) — Valuation of 
suit— Appeal-— Suit for partition. In a suit for 
partition of the share of one only out of several 
co-sharers in immoveable property, the proper 
valuation of the suit for purposes of jurisdiction 
is the value of the share sought to be separated 
from the rest of the property, and not the value 
of the entire property out of which the share is to 
betaken. Wajih-ud-din Walittllah (1902) 

I. Xj. R. 24 AIL 381 

133 . Revision of valuation — 

| Court- fees Act (VII of 1870) — Suit for an account 

— Petition to increase valuation after finding bp 
Commissioner — Increase to amount exceeding Courts f 
jurisdiction — Return of plaint for presentation to 
proper Court — Material irregularity. In a suit 
for an account, the usual valuation for purposes of 
Court-fees was made in the plaint, which was filed 
and received in a Munsif s Court. The Munsif 
appointed a Commissioner to take an account, and 
the result was that plaintiff was found by the 
Commissioner to be entitled to a much larger sum. 
Plaintiff then applied for leave to amend the plaint, 
which was granted, and the valuation of the suit was 
accordingly increased. As the amount claimed in 
the amended plaint was greater than that over 
which the Court of a Munsif ordinarily has juris- 
diction, the Munsif ordered the plaint to be re- 
turned for presentation to the proper Court. Held, 
that the Munsif had acted with material irregu- 
larity in permitting the valuation of the suit to 
be revised ; and that he ought to have tried the 
case. Arogya Udayan v. Apfaohi Rowthan 
( 1901) . . . . . I. X*. R. 25 Mad. 543 

134. Under- valuation — Suits 

Valuation Act (VII of 1887), s. 11 — Under- 
valuation of suit — Disposal of suit not prejudicially 
affected — Admissibility of objection on second appeal. 
The defendant in a suit raised the objection 
that its valuation was incorrect, and that, incor- 
rectly valued, it would exceed the jurisdiction 
of the Munsif s Court. The objection was over- 
ruled, both in the Munsif s Court and in that 
1 of the District Judge, but was raised again on 
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137, — — — _ Suit for declaring docu- 
ment invalid — Court Fees Act ( VII of 1870), 
s. 7, para. IV, cl. ( c ) — Suit for declaring invalidity* 
of document, which plaintiff is not hound to 
have set aside is not a suit for declaration and 
C07isequential relief within section — Jurisdiction, 
Buie 2 of Bides under s. 9 of Suits Valuation, 
Act. In order to determine whether a suit falls, 
under s. 7, paragraph IV, clause (c) of the Court 
Fees Act, the substance of the plaint and not the 
words which the plaintiff chooses to use, must be 
considered. A person may rely on the invalidity 
of a void instrument as against himself without 
suing for its cancellation ; and a suit by him for 
declaring the invalidity of such instrument will 
not be a suit for declaration and consequential 
relief under s. 7, paragraph IV, clause (c), of the 
Court Fees Act. It will be otherwise where the 
party cannot impeach the arrangement effected 
by the deed without having it cancelled. A 
transaction by the Karnavan of a Tarwad is. 
void . against members not consenting thereto, 
if it is in excess of his powers as such Karnavan. 
In declaratory suits where no ' consequential relief' 
is prayed, the value for purposes of jurisdiction 
is the value of the property likely to be effected 
by the declaration and rule 2 of the rules of the 
High Court of 26th February, 1903, does not 
apply to such cases. Chingacham Vitil Sankaran 
N air v. Chingacham Vitil Gopala Menon (1906) 
I. L. It. 30 Mad. IB 

138. — — Suit for recovery of land, 

and mesne profits — Valuation of suit Appeal 
— Forum of appeal — Bengal, N. W. F. and 
Assam Civil Courts Act (XII of 1887), s. 21— In- 
terest pendente lite — Court Fees Act ( VII of 1870), 
s. 11. Held, by Rampini, A.C.J., Brett, Mitra 
and Woodroffe, JJ., that when in a suit for 
possession of land and mesne profits, which was. 


1. SUITS — contd. 

second appeal. Held, that the objection was one 
that could be raised on second appeal. Held, 
also, that, even though the suit were under- valued, 
as contended, the objection to it on that ground 
was not one that the Court would entertain, 
having regard to s. II of the Suits Valuation Aet 
(VII of 1887), inasmuch as it had not been shown 
that the disposal of the suit had been thereby 
prejudicially affected. Govinda Menon v. Karu- 


plaintiff fixes a certain sum as the amount of his 
claim only approximately or tentatively, and prays 
that the amount of his claims may be ascertained 
in the course of the suit, the amount found by 
the Court to be due to him must be regarded as 
the value of the original suit for the purpose of 
determining the forum of appeal, under s. 21 of Act 
XII of 1887. Mohini Mohan Das v. Satis Chandra 
Boy, I. L. B. 17 Calc. 704; Nilmoney Singh v. 
Jagahcmdhu Boy, I. L. B. 23 Calc. 536 ; and Modhu 
Suddun Boy v. Prosanno Kumar Dutt ( unreported ), 
referred to. Bameswar Mahton v. Dilu Mahton, 
I. L. B. 21 Calc. 550 , and Nagendra Nath 


Mazumdar v. Bussih Chandra Bai, 6 C. W. N. 346, 
distinguished. Gulab Khan v. Abdul Wahab 
Khan (1904) . . . X L. R. 31 Calc. 365 

130, __ Claim to attached proper- 

ty — Jurisdiction — Suit hy unsuccessful claimant 
under s. 283 of the Code of Civil Procedure to 
obtain the declaration rendered necessary by. the order 
allowing attachment when there is no distinct claim 
against judgment-debtor for declaration of title, to be 
valued at the amount for which attachment is made 
and not at the value of the property — Judgment-debtor 
not party, merely as such, to claim proceedings 
in the eye of law. A claim to attached property 
under s. 278 of the Code of Civil Procedure being 
dismissed, the unsuccessful claimant sued for a 
declaration that the property was not liable to 
attachment as the .. property of the judgment- 
debtor. The judgment-debtor was made a party 
but no distinct claim was made against him. The 
value of the attached property was R2,775, while 
the amount for which attachment took place was 
only Rl,700 : — Held, that such a suit was not a 
suit to obtain a declaration of title to the proper- 
ty, but one for getting rid of the effect of the 
order disallowing the claim and ought to be valued 
at the amount for which the property was attached 
when such amount is less than the value of the 
property. Dwarlca Das v. Kameshar Prasad, I. 
L. B. 17 AIL 69 distinguished. A judgment* 
debtor who is not in fact a party to the claim 
proceedings does not in the eye of law become 
such by reason solely of his being the judgment- 
debtor. Moidin Kutii v. Kunhi Kutti Ali , I. L. Pi. 
25 Mad . 721, followed. Krlshnasami Naidu v. 
Somasundaram Chettiar (1907) 

I. L. R. 30 Mad. 335 


found due, inclusive of mesne profits payable- 
by the defendant to the plaintiff, was over R5,000, 
an appeal would lie to the High Court and not to* 
the District Court. Where 
certain sum as 


plaintiff fixes a 
the amount of his claim only 
approximately or tentatively, and prays that the* 
amount may be ascertained in the suit, the amount 
found by the Court to be due to him must gene- 
rally be regarded as the value of the original suit, 
for the purpose of determining the forum of appeal. 
Gulab Khan v. Abdul Wahab Khan, I. L. B. 31 
Calc. 365, approved. Held, also, that interest 
pendente life on the mesne profits should not be* 


taken into account in estimating the value of the* 
Held, by Merer jee, J., that the 


original suit, 
rule formulated in Gulab Khan v. Abdul Wahab 
Khan, I . L . B. 31 Calc . 365, was too wide and re- 
quired to be qualified ; that where a plaintiff was 
permitted by s. 50 of the Code of Civil Procedure- 
to put upon the relief claimed by him an approxi- 
mate or tentative value, and the Court determined. 
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the amount which the plaintiff was entitled to re- 
cover, such amount, if accepted by the plaintiff as 
the value of the relief claimed by him, determined j 
the value of the suit and, consequently, the forum \ 
of appeal, under s. 21 of Act XII of 1887. Ijjat- 
ulla Bhutan v. Chandra Mohan Banerjee 
(1907) . . * . I. B. B. 34 Calc. 954 

139. — Suit under Civil Pro- 

cedure Code (Act XIV of 1882), s. 
283 — Property of plaintiff • wrongly attached — Claim 
in execution proceedings rejected — Court Fees Act 
(VII of 1870), Sch. 11, Art. 17, sub~s. {1)—Suit to 
set aside summary decision of Court not established 
under Letters Patent. The plaintiff was in posses- 
sion of immoveable property, which she had 
purchased from the second defendant against 
whom the first defendant obtained, in the Court 
of a Subordinate Judge, a decree in execution of 
which the plaintiff’s property was attached. 
Her claim in the execution proceedings was re- 
jected, and she thereupon brought in the Sub- 
ordinate Judge’s Court, a suit for a declaration 
of her right to the property and for an injunction 
to restrain the first defendant from executing his 
decree against it. Held (reversing the decisions 
of the Court below), that the suit was under s. 283 
of the Civil Procedure Code (Act XIV of 1882), 
for which the proper Court-fee was that prescribed 
by sub-s. (1) of Art. 17 of Sch. II of the Court 
Pees Act (VII of 1870), namely, RIO for 44 a suit 
to alter or set aside a summary decision or order 
of a Civil Court not established by Letters Patent.” 
Dhondo Sokharam Kulharni v. Govind Bdbaji 
Kulkarni, L L. R. 9 Bom. 20, followed. Phtjl 
Kumari v. Ghanshyam Misra (1907). 

I. Xj. B. 35 Calc. 202 
s.e. B. B. 35 I. A. 22 
12 C. WT. IT. 169 

2. APPEALS. 

1, ... — ~ — - Question of valuation—- Ap- 
pellate Court, power of — Act XXVI of 1867. — An 
Appellate Court has no power to set aside a decision 
arrived at by the Court of first instance as to the 
valuation of the property in suit. Mafizuddin v. 

' Karbiunnissa Bibee 

6 B. B. B. Ap. 11 : 14 W . B. 38i 

Ishan Chandra Hooker jee v. Lokenat# 
Boy 6 B. B. R. Ap. 12 ; 14 W. B. 451 

2. - - Bengal, N.-W. P. 

and Assam Civil Courts Act (XII of 1887), s. 21, 
cl. (a ) — “ Value of the original suit ” — “ Amount 
or value of the subject-matter of the suit ” District 
Judge, jurisdiction of-— General Clauses Act (I of 
1887), s. 3, cl. 13. Por the purpose of determining 
the proper Appellate Court in a civil suit, what 
is to be looked to is the value of the original suit, 
that is to say, the “ amount or value of the subject* 
matter of the suit.” Such “amount or value 
of the subject-matter of the suit ” must be taken 
to be the value assigned by the plaintiff in his 
plaint, and not the value as found by the Court 
unless it appear that, either purposely or through 
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gross neglige nee, the true value of the suit had 
been altogether misrepresented in the plaint. 
Mahabir Singii v. Behari Lal 

I. B. B. 13 All. 320 

3. Ground of appea 

going to the whole of the respondent's decree . 
Where one of several appellants takes a ground 
of appeal which goes to the root of the respondent’s 
case and which, if successful, would deprive the 
respondent of his decree as a whole, and not 
merely of his interest in it quoad the particular 
appellant, the Appellate Court is justified in re- 
fusing to hear such appellant on such ground as 
aforesaid unless he pays a Court-fee sufficient 
to cover the whole relief obtainable on such ground 
of appeal. Bujhawan Rai v. Makund Lal 

I. B. B. 15 AIL 112 

4. — — — Suit of the nature 

cognizable in Courts of Small Causes. For the 
purposes of an appeal, whether from a decree 
in a regular suit or from an order passed in exe- 
cution of such decree, the pecuniary test of juris- 
diction is the valuation of the original suit in which 
the decree was passed and not merely the actual 
amount affected by the order sought to be appealed. 
Nazar Husain v. Kesri Mal 

I. B. B. 12 All. 581 

5. — — — * Jurisdiction of 

District Judge — Valuation put by plaintiff in his- 
plaint — Amount awarded by decree — Bengal, AL 
W. P. and Assam Civil Courts Act (XII of 1887). 
The pecuniary jurisdiction of a Civil Court on 
its appellate side is, ordinarily speaking, governed 
by the value stated by the plaintiff in his plaint - 
and if a suit, having regard to the valuation in 
the plaint, is within the jurisdiction, such jurisdic- 
tion is not ousted by the Court finding that a decree 
for a sum exceeding the limit of its pecuniary 
jurisdiction should be given to the plaintiff. There 
is nothing in Act XII of 1887 to confine the sum 
for which a Civil Court may pass a decree to the 
limit of its jurisdiction to entertain a suit. Maha- 
bir Singh v. Behari Lal, 1. L. R. 13 All. 320, refer- 
red to. Madho 'Das v. Ramji Patak 

I. B. B. 16 All. 288 

6. — — — Jurisdiction — 

A ppellate Court. Where it appears on appeal that 
the suit has not been rightly valued? and if rightly 
valued the Court of first instance would not have 
had jurisdiction to try it, the Appellate Court 
may entertain the objection, though it had not 
been raised in the Court below. Sheo Go bind 
Raut v. Abhai Narain Singh 5 B. B, R. Ap. IT 

7. Under-valuation — Ground for- 

dismissing appeal— Insufficient stamp. Where an 
appeal was brought on an insufficient stamp, the 
appeal was dismissed without prejudice to the 
appellant bringing a fresh appeal within twenty 
da vs on a full stamp. Wali Alam v. Nasran 

S B, B. B. Ap* 104 

s. c. Wolee Alto v. Misrun * 12 W. B. 50 
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I value of the subject-matter in dispute in appeal is 
; less than Bo, 000. In the matter of the appeal of 
I Deli Grand . , * 9 B. L. R. 190 

! s. c. Dooly Chund v. Nirban Singh. Nurrbn- 
; der Narain Singh v. Sree Narain Doss. Meerv 
; bhoy Singh v. Bampershad Singh 
I ■ , : 18 W. R. 261 

! So also held, under s. 3.8, Act XVI of 1868, by 
j the majority of the Court (Pearson, J., dissenting) 

| of the North-Western Provinces in Mahomed 
j Hossein Khan v. Shir Dyal 

5 3V. 1W. 108 : Agra, P. B. Ed. 1874, 276 

I Masooma Bebee v. Nazur Fatma 

j 1 3ST. W- 117 : Ed. 1873, 208 

Ch under Bhan Singh v. Jairam Geer 

5 IN. W. 175 

But see Srimati Dasi v. Soudamini Dossee 
j 9 IB. L. R. 192 note 

I 14. Appeal where 

one suit has been split up into several. Where a 
| suit for B 13, 777 was brought against defendants 
whose interests were not identical, and the Judge 
ordered separate trials of the different causes 
involved, as provided in s. 9, Act VIII of 1859, 
an appeal by the defendants from the decision 
in one of the suits valued at B149 was held not to lie 
A to the High Court. Bam Coomae Doss v. Bidhog 
Mookee Dassee . . . 15 W. B. 31 

15. Interest on 

amount of appeal. Where an appeal was brought 
from an order in execution of the decree in a suit 
in which both the amounts sued for and the amount 
of the decree were below B5,000, but by reason 
of interest the appeal was valued at more than 
that turn, the case was held to come within the 
principle of In re Duli Chasid. Rai Dhanpat 
! Singh Bahadoor v. Madhumati Debi 
j 9 B. L. B. 197 note : 18 W. R. 816 

j 16, Subject-matter 

i in dispute — Jurisdiction of High Court — Execu- 
tion of decree — Act XXIII of 1861 , s. 11. The 
appeal from an order of a Subordinate Judge 
directing execution to issue lies to the District 
Judge, and not to the High Court, where the amount 
claimed in a suit is under B5,000, although the’ 
amount sought to be recovered in execution has, 
by the addition of interest since decree, grown 
to a sum exceeding B5,000. Buttanjote Kooer 
v. Bam Dass . 10 B. L. B. 290 : 19 W. B, 181 

17. — — — Execution of de~ ‘ 

cree . When the High Court called up an appeal 
to the Zillah Judge, and tried it as a regular appeal, 
and passed a- decree thereon : — Held* that this 
did not entitle the parties to prefer an appeal to 
the High Court in the proceedings' in exception 
of that decree* Such appeal would lie to the Ztflah 
Judge. Bamanoogra Sahoy v* Byjnath Law 1 ■ 

10 B. L. R. 291 note i 15 W* jR 164' ; 
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8. — . Ground for dis"- 

missing appeal. When a suit has been admitted 
upon a certain stamp, tried, and decreed for the 
plaintiff, “ under- valuation ” is no ground for 
dismissing the defendant's appeal. Emamudmn 
Khan v. Bamhishore Kowar 

, ^ 5 B. Ii. B. Ap. 80 

9. ------ Insufficiently- 

, stamped appeal — Deputy Registrar , power of— 
Civil Procedure Code , 1869 , s. 31. The Deputy 
Registrar lias no authority to make an order 
retoning a petition of appeal when the stamp 
fee paid upon is insufficient. The right course for 
that officer, if his requirements as to stamps are 
not complied with, is to lay the matter before the 
Court. But if the appellant is ready to pay 
what is required, then, whether the time for 
filing the appeal has expired or not, the Deputy 
Registrar is bound to receive it if it was originally 
presented in time. Ambur Ali v. Kali Chand 
D oss 24 W. B, 258 

10. — - — — Over-valuation — Refund of 

stamp duty. Where excess stamps had been filed 
in consequence of an over- valuation of the appeal, 
the surplus amount was ordered to be refunded. 
In the matter of Grant . . 14 W. B. 47 

11 - Law applicable to valuation 

— Law in force at presentation of appeal. The 
valuation of an appeal must be according to the 
Act in force at the time of its presentation, and 
tbe original valuation under a law obsolete at the 
period of appeal can have no influence in the 
■decision. Anonymous . . 5 Mad. Ap. 44 

Bhugobutty Kooer v. Kustooree Kooer 

, 15 W. B, 272 

. ;;A — ■- , v. A — — ' Civil Procedure 

Code , 1859 , s. 229 — Change of law between date 
of original suit and date of claim , effect of, on 
jurisdiction. The subject-matter of an appeal 
should be valued for the purpose of jurisdiction 
according to the law in force at the date of the 
appeal, and not of the suit which has led to it. 
For the purpose of jurisdiction, a claim under s. j 
229 of Act VIII of 1859 in a fresh suit, and not a 
. continuation of the suit in which the claim is 
made, so that where, by reason of a change in the 
law as to the mode of valuing suits for the purpose 
of jurisdiction between tbe date of the original 
suit and the claim, the Court that dealt with 
the original suit cases to have jurisdiction over 
the subject-matter of the claim, that Court cannot 
try the claim. Muttummal v. Chinn ana Gounden 
II i. : I. L. R. 4 Mad. 220 

. IS. — til Bengal Civil Courts Act 

,<Beixg. Act VI of 1871), s* 22— Subject-matter 
'i$ ir dispute — Jurisdiction of the High Court . The 
iajipeal from the decree or order of a Subordinate 
Judge ox Munsif, where the amount or value of the 
'snijeoLmatter in dispute in a suit exceeds R 5,000, 
lies to' 1 the High Court, although the amount or 
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18. — Suit in value 

over P5, 000— Appeal heard by Judge without 
jurisdiction . The High Court in special appeal 
remanded a ease to the Subordinate Judge for re- 
trial. The case having been re-tried, an appeal 
against the second decree of the Subordinate 
Judge was filed in the Court of the District Judge, 
who declared that it was not cognizable by him, as 
the value of . the property in dispute exceeded 
B5,000. A regular appeal was preferred to the 
High Court. Held, that the entire proceedings 
subsequent to the first decree of the Subordinate 
Judge were ultra vires and could not be recognized, 
and that the appeal would not lie. Thakoor 
Pershad Singh v. Mahadeo Singh 

5 3ST. W. 210 

19 Computation of value — 

Valuation of appeal for jurisdiction — Madras Civil 
Courts Act {Mad. Act III of 1873). According 
to s. 13 of Act III of 1873 (the Madras Civil 
Court Act), it is the money value of the original 
suit that fixes the jurisdiction throughout the sub- 
sequent litigation in its several stages. Held, 
therefore, that where the amount of the original suit 
was more than B5,000, and an appeal was pre- 
ferred to the District Court, but the amount in 
dispute in the appeal did not exceed B5,000, 
that the District Court had no jurisdiction to hear 
the appeal. Muthusami Pillai v. Muthu Chid am - 
bara Chetti .... 7 Mad. 350 

20. Appeals in measurement 

eases — Miscellanoeus petitions. Petitions of ap- 
peal in cases to obtain an order for measurement 
may be written on the stamp used for miscellaneous 
petitions. Smith v. Nundun Lal 

6 W. B. Act X, 13 

21. — — - — _____ Right to Measure 

valued at specified amount. Where a zamindar 
values his right to measure at a certain amount, the 
petition of appeal must be written on a regular 
stamp according to such valuation, and not upon 
a stamp used for miscelleneous petitions. Ooma 
Churn Biswas v. Shibnath Bagchee 8 W. B. 14 

22. — Appeal from order de- 

claring party to have no locus standi — Mis- 
cellaneous appeal — Petition. An appeal from an 
order of the Lower Appellate Court, declaring that 
a party who claimed to be in possession of proper- 
ty taken in execution of a decree to which he was 
no party, and with which he had no concern, had 
no locus standi in the execution case, is in the 
nature of a miscelleneous appeal, and should be 
on a stamp for an ordinary petition. Mohesh 
Chunder Banerjee v. Chunder Monee Dabee 

8 W. B. 139 

23. Appeal from order reject- 

ing application to set aside ex parte deci- 
sion — Summary appeal. The stamp required 
for a petition of appeal from an order rejecting 
an application to set aside an ex parte decision 
under s. 119, Act VIII of 1859, was a two-rupee 

VOL V. : 
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stamp. Such an appeal was treated as a summary 
and not a regular appeal. Parbutty v. Gbee- 
dharee Lall ... . 4 W. B, Mis. 15 

24. ■ Appeal from order reject* 

ing plaint for misjoinder— M iscellaneous ap- 
peal — Stamp. An appeal from an order rejecting 
a plaint for misjoinder is a miscellaneous appeal ; 
and if it is rejected, an appeal from the order of 
rejection is also of the nature of a miscellaneous 
appeal, and is to be valued and stamped as such- 
Kossella Koer v . Beharee Patuck 

12 W, B, 70 

25. Appeal by mortgagee on. 

question of lien. Where the appeal by the mort- 
gagee was not with reference to the property, 
but to a mortgage lien : — Held, that the valuation 
for the purpose of stamp in such appeals should 
be with reference to the value of the lien for the 
mortgage -debt of incumbrance, and not With 
reference to the value of the mortgaged property. 
Mahomed Sheerun Khan v. Misser Koondun 
Lall. Bheeka v. Nttnd Kishore 

Agra, F. B. 158 : Ed. 1874, 119' 

26. Appeal in suit for profits 

in respect of several years-— Court- fees— Dis- 
tinct ca'iises of action — Distinct subjects— Court Fees 
Act {VII of 1870), s. 17— Civil Procedure Code, 
ss. 43, 44. In an appeal in a suit for recovery of 
profits under s. 93 (7i) of the N.-W. P. Bent Act 
in respect of several years, the proper Court-fee 
leviable on the memorandum of appeal is one 
calculated on the aggregate amount of the profits 
claimed, and not one calculated separately on the 
amount of profits claimed for each year. Muham- 
mad Malice Khan v. Nirhai Bibi 

I. E. B. 7 All. 761 

27. — Appeal from rejection of 

claim by forest settlement officer — Madras 
Forest Act {V of 1882), s. 10— Appeal to the Dis- 
trict Court— Court Fees Act , Sch. II, Art. 11 (a) ; 
Art. 17, cl. (vi). An appeal to the District Court, 
from the rejection of a claim by a forest settlement 
officer under cl. 2 of s. 10 of the Madras Forest Act, 
1882, falls under Art. 17, cl. {vi), and not under 
Art. 11 {a) of Sch. II of the Court Fees Act, 1870. 
Kamabaja v . Secretary op State por India 

I. D. B. 8 Mad. 22 

28. — Appeal from order dis- 

allowing an application to file an agree- 
ment to refer to arbitration' — Court-fee, mode 
of calculation of. — Per Oldfield, J. The Court- 
fee payable oil a memorandum of appeal from an 
order under s. 523 of the Civil Procedure Code, 
disallowing an application to file an agreement to 
refer to arbitration, is an ad valorem fee computed 
on the value of the subject matter in dispute in the' 
appeal. Daya Hand v. Bakhtawar Singh 

■ X ' I*. B. 5 All. ' 88S 

■ 29. - — — — Appeal against award 
under Band Acquisition Act — Court Fees Act 
(VII of 1870). ss. 5 and 8- An appeal against an 

18 L 
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right of occupancy, but the perpetual (mirasi) 
character of the leases under which the claim 
had been made having been disallowed, an appeal 
was preferred to have it declared that the leases 
were perpetual. Held, that, as the value of the 
claim would be the difference in the value of the 
land as held under a mirasi tenure at^ a fixed 
rent, or an ordinary tenure at a fluctuating rent, 
and as this might be an extremely difficult calcula- 
tion, the stamp fee upon the appeal would be 
properly fixed according to the valuation put by the 
appellant upon the subject-matter of his claim. 
Kebul Pam Mundul v. Wells 24W. E. 454 

84, Appeal Jfrom decree in suit 

for possession and mesne profits— Mes ne 
profits to be determined in execution of decree— - 
Valuation of appeal against decree. In a suit for 
land with mesne profits a decree was passed for 
the plaintiff in which the amount of mesne profits 
was left to be determined in execution, the date 
from which they should be computed being the 
date of the suit. The defendant appealed against 
to the disposal ; decree on the ground that he should not have 
*.! . been decreed to pay either mesne profits or costs. 

In the valuation of the appeal for the purposes 
1 as an appeal from an Q f the Court Fees Act, nothing was included on 
Sheo Rattan Rai v. Mohri account of the mesne profits. Id eld, that no stamp 

I. Xj. R. 21 All. 354 duty was payable in r< 

_ Appeal from order dispos- subsequent to the institution of the suit. 
ing"of dispute under Civil Procedure Code, v. Janakiramayya . T. — R- — 
s. 322B — -Dispute as to extent of judgment-debtor' s 
liability to claim — Nature of appeal — Court Fees 
Act {VII of 1870), Sch. II, Art. 11. An appeal 
from the decision of a dispute under s. 322B of the ^ 

Civil Procedure Code falls directly within the 
exception of Art. 11, Sch. II of the Court Fees 
Act (VII of 1870), and the memorandum of appeal 
should therefore be presented as for a decree in 
a suit upon an ad valorem stamp. Srinivasa 
Ayyangar v. Pria Tamhi Nayakar, I. L. B. 4 Mad. i a ^ or der of a 
420 , dissented from. Ahmad Khan v. Madko 
Das ... I. B. R. 7 All. 585 

32. Appeal in partition suit— 

Court Fees Act, Sch. II, Art. 17, cl. 6 — Stamp on 
Memorandum of appeal in partition suit. The 
stamp fee payable on appeals to the High Court 
in suits asking for “ partition, the separation of a 
share, and for khas possession of that share after 
separation,” is that leviable under Art. VI, el. 17, 

$ch. II, of the Court Fees Act. For the purpose of 
jurisdiction the Court should be guided by the 
value of the property in suit, but the amount of the 
stamp fee should be governed by a different prin- 
ciple. Kxrty Churn Mitter v. Annate Nath 
Deb i I. B. R. 8 Calc. 757 : 11 G. B. R. 95 

See Badyanath Adya v. Makhan Lal Adya 

; BB.R.l7Cale. 680 

33. Appeal from decree for 

possession disallowing perpetual character 
of leases. A suit for possession of certain lands 
having been decreed on the ground of jplaintiffis 


Acquisition Act (I of 1894) was filed in the High 
Court ; the appeal memorandum bearing a Court-fee 
stamp of RIO only was admitted by the Registrar, 
no question having been raised as to the sufficiency of 
the stamp. On the appeal having been posted 
for hearing, it was objected on the part of the 
respondent that the stamp paid was insufficient : 
Held , that the appeal memorandum should have 
borne an ad valorem stamp under Court Fees Act, 
s. S, and that there having been no decision by 
the taxing officer under s. 5, it Was open to the 
respondent to raise the objection on appeal at the 
hearing. Kasturi Chetti v. Deputy Collector, 
Bellary . . . I. B. B. 21 Mad. 269 

80. — Appeal from order of J udge 

under Band Acquisition Act (I of 1894) on 
reference by Collector as to disposal of 
compensation awarded — Court Fees Act 

(VII of 1870). In an appeal to the High Court 
from the order of the District Judge made upon a 
reference by the Collector under ss. 18 and 19 of 
the Land Acquisition Act, 1894, as 1 '* 

of compensation awarded for land taken up by 
Government under the Act, the memorandum of 
appeal must be stamped 
original decree. — D- 


respect of the mesne profits 
■ •* * '1 Maiden 

, I. R. B. 21 Mad. 371 

See Ramakrishna Bhikaji v. Bhima- 

bai . . I. X». B. 15 Bom. 416 

* Appeal under el. 10 of 

Betters Patent, High Court, H.-W.P., from 
an order of remand under s. 562 of tlie 
Code of Civil Procedure— Court Fees Act 
( VII of 1870), Sch. II, Art 11. Held, that in an 
appeal under s. 10 of the Letters Patent from 

_ f _ single Judge of the Court remanding 

a case under s. 562 of the Code of Civil Procedure 
the pro per Court-fee is R2. Balli Rax v. Mahabir 
r ai ; I. L. B. 21 All. 178 

30. „ — Appeal under Agency 

Buies, IN o. 22, under Act XXIV of 1839 — 
Court Fees Act (VII of 1870). An appeal preferred 
to His Excellency the Governor in Council under 
Rule No. 22 of the Agency Rules framed under Act 
XXIV of 1839 against the decision of the Gov- 
ernor’s Agent at ’ Vizagapatam and referred by 
Government to the High Court for disposal is not 
chargeable under the Court Fees Act. Refer- 
ence under Court Fees Act, s. 5 

I. B. B. 22 Mad. 162 

87. — Appeal in suit to enforce 

a right of pre-emption — Appeal by purchaser 
— Court-fee — Court Fees Act ( VII of 1870) s. 7 
(i) and (vi). Where, in a suit to enforce a right 
, of pre-emption, a decree Was passed against 
the vendees-defendants, and they appealed from 
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tlie same on the grounds that they were entitled 
to receive from the plaintiffs-pre-emptors a sum 
larger than that found by the Court of first instance 
to have been the purchase-money, and also that the 
plaintiffs had estopped themselves from asserting 
the right by refusing to purchase : — Held , that the 
nature of the suit was not changed in appeal, 
and that, on the contrary, the subject-matter 
of the dispute between the parties was the right of 
pre-emption the value of which, for the purposes of 
Court-fee, was to be determined in manner directed 
by s. 7, cl. (vi), of the Court Fees Act, VII of 
1870. Ram Lakhan Rai v. Bandan Red, I. L.R. 2 All. 
711 , distinguished. Where an appeal is preferred 
in a suit for pre-emption, on the ground that the 
right to pre-empt has or has not been established, 
as the case may be, no matter what other pleas 
may be taken, the value of the subject matter 
in dispute, for the purposes of the Court Fees 
Act, must be determined as in terms provided in 
art. (vi) of s. 7 of the Act. Where the question 
in appeal relates solely to the amount to be paid 
by the pre-emptor, the Court fee should he cal- 
culated ad valorem on the difference between 
the amounts alleged as the sale price on the one 
side and the other. Hafiz Ahmad v. Sobha Ram 
I. L. R. 6 All. 4 88 

38. Appeal in suit for redemp- 

tion — Court Fees Act ( VII of 1870), $. 7, cl. 9 — 
Madras Civil Courts Act (Mad. Act III of 1873), 
s. 13 — Suits Valuation Act (VII of 1887), s. 11 — 
District Judge , jurisdiction of. In a suit in the 
Court of a Subordinate Judge to redeem certain 
land on payment of Rl,625, being a quarter of 
a debt for which it had been mortgaged together 
with other land, a decree Was passed for redemption 
of part of the land, but the Court held that the 
plaintiff had not established his right to the rest. 
The plaintiff appealed to the High Court paying 
ad valorem Court-fees computed on the value of 
the land exonerated only. Held , (i) that the 
ad valorem Court-fees should be computed on one- 
fourth of the mortgage-debt ; (ii) that the appeal 
lay to the District Court, and since Act VII of 
1887, s. 11, did not apply to the case, the petition 
of appeal should be returned for presentation 
in that Court. Vasudeva v. Madhava 

I. Ti. R. 16 mad. 326 

39. — — — Court Fees Act 

{VII of 1870), s. 17 — Claim hy Mortgagor for rent 
in same suit — Court- fee on appeal. A suit to redeem 
a mortgage for R3,5G0 and to recover a certain 
sum on account of rent was dismissed so far as 
the prayer for redemption was concerned, and 
also part of the claim for rent was disallowed. 
It did not appear that the arrears of rent were 
intended to be set off against the mortgage-debt. 
The plaintiff appealed. Held, that the Court-fee 
■should be computed on the principal amount of the 
mortgage-debt and on the claim which had been 
disallowed on account of rent. Rama Varma 
Rajah v. Kadar . . I. L. R. 16 mad. 415 
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40. ' — - - Appeal in suit for redemp- 

tion of usufructuary mortgage — Benga l Civil 
Courts Act (VI of 1871), s. 22. The plaintiffs 
sued for the possession of certain immoveable 
property, alleging that they had mortgaged such 
property to the defendants, and that the mortgage- 
debt had been satisfied out of the profits of the 
property. The defendants set up a defence to the 
suit Which raised the question of the proprietary 
right of the plaintiffs to the property. The value 
of the mortgagees’ interest in the property was 
below R5,000 ; the value of the mortgaged property 
exceeded that amount. On appeal to the High 
Court from the original decree of the Subordinate 
Judge in the suit, it was contended that the appeal 
from that decree lay to the District Court and 
not to the Hight Court. Held, that the “ subject- 
matter in dispute,” within the meaning of s. 22 
of Act VI of 1871, was the mortgage and the mort- 
gagees’ rights under it, and that, the value of 
this being only R 2,000, the appeal should have 
been preferred to the District Court. Second 
Appeal ]$o. 1039, of 1877, dissented from. GoBim> 
Singh v. Kallu . . I. L, R. 2 All. 778 

41. ~r— — Appeal from decree making 

property liable for mortgage-debt — Court 
Fees Act (VII of 1870), s. 6 , Sch. II, Art. 17. 
In a suit on a mortgage-bond a decree Was 
passed for payment of principal and interest, 
and in default for sale of the mortgaged property. 
Some of the defendants filed a memorandum of 
appeal against so much of the decree as declared 
the liability of the property, affixing a stamp of 
R10 only. Held, that the proper stamp to be paid 
was not R10 as in the case of the declaratory decree, 
but on the value of the debt not exceeding the value 
of the property. Venkappa v. Narasinha 

I. L. R. 10 Mad. 187 

42. Appeal from decree for 

ejectment and mesne profits — Court Fees 
Act (VII of 1870), s. 7 — Court-fee on Memorandum 
of appeal. A memorandum of appeal from a 
decree directing ejected and awarding mesne 
profits is chargeable with Court-fees calculated 
both on the land and on the mesne profits. Brah- 
ma yya v . Lakshmikarasimham 

I. L. R. 16 Mad. 310 

43. Appeal in suit for eject- 

ment — Claim by tenants for improvements of 
greater value than plaint valuation — Appeal by 
tenants for improvements — Court- fees payable on 
such appeal. In a suit for ejectment, in which the 
plaint land was valued at R50 and Court-fee paid 
on that valuation, the tenants claimed RfiOO as 
compensation for improvements, which claim Was 
disallowed. The tenants appealed on the ground 
that their claim for improvements should have been 
allowed, but only paid Court-fee on the plaintiff’s 
valuation. On a reference as to whether the value 
of the improvements ought not to be taken into 
account for the purpose of levying the Court-fee : — 
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Held, that, as the claim for improvements was not 
the subject-matter of the suit, but Was merely 
incidental to the decree for possession, and on 
grounds of convenience, the fee payable by an 
appellant in such a case should be that payable in 
a suit for possession of land. Reference under 
Court Fees Act, s. 5 * I. X«. R. 28 Mad. 84 

44. — Appeal, memorandum of, 

under Bengal Tenancy Act (VIII of 1885), 
s. 108, el. 8 — Court Fees Act (VII of 1870), 
Sch. II, Art 17, cl. 6. The Court-fee payable on a 
memorandum of appeal presented to the High 
Court under s. 108, cl. 3 of the Bengal Tenancy 
Act of 1885 is that prescribed by Art. 17, cl. 0, of 
Sch. II of the Court Fees Act. Petu Ghorai v. 
Ram Khelawan Lal Bhukut 

I. Ii. R. 18 Gale. 667 

45. — — Court-fees stamp on me- 

morandum of second appeal to High Court 
from decision of District Court on appeal 
from Talukhdari Settlement Officer— Court 
Fees Act (VII of 1870), Sch. II, Art. 1, and Sch . I, 
Art.l — Application for execution of decree for partition 
— Gujarat Taluhhdars Act (Bom. Act VI of 1888). 

A second appeal from an order rejecting an applica- 
tion for execution of a partition-decree under the 
Gujarat Taluhhdars Act (Bombay Act VI of 1888) 
is not within the contemplation of Art. 1, Sch. I, 
but is an application falling under Art, 1 of Sch. II 
of the Court Fees Act (VII of 1870). The Court- 
fee stamp of R2 should therefore be affixed to i 
the memorandum of appeal. Jamsang Devarhai ! 
v . Goyabiiai Kikabhai I. Ii. R. 16 Bom. 408 | 

40. Appeal from decree pay- 

able by instalments — Court Fees Act ( VII of 
1870), s. 16, and Sch. I, Art. 1 — Court-fee on appeal 
from decree granting partial relief. The Court-fees 
which an appellant has to pay on a memorandum 
of appeal from a decree which gives him only partial 
relief are to be calculated upon the difference be- 
tween the value of the relief which he claims and 
the relief granted by the . decree appealed against. 
Where a decree was made payable by three instal- 
ments and the plaintiff appealed on the ground that 
it should not have been made so payable : — Held, 
that the Court-fee should be calculated upon the 
difference between the amount claimed in the Court 
below and the sum of the present values of the 
three instalments payable on the dates mentioned 
in the decree. Lttkhttn Chtjnder Ash v. Khoda 
Buksh Mondttl . . I. Ii. R. 19 Calc. 272 1 

47. District Judge, jurisdic- 

tion of— Madras Civil Courts Act (III of 1873), ] 
s. 13 (2)— Appeal from Subordinate Judge. Certain 
members of a Moplah family sued the others in 
a Subordinate Judge’s Court to recover their dis- 
tributive. share under Mahomedan law. The pro- 
perty to be divided was more than -R5,000 in value, 
but r.v share claimed by the plaintiffs was less. 
The Subordinate Judge passed a decree against 
which can appeal was preferred to the District 
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Court, but the District Judge returned the appeal, 
for presentation in the High Court. On appeal to- 
the High Court against the decision of the District 
Judge : — Held, that it is the value of the share* 
claimed and not the value of the property from 
which that share has to be taken, that is the value- 
of the subject-matter of the suit within the meaning 
of cl. 2, s. 13 of the Madras Civil Courts Act, and 
therefore the District Court had jurisdiction to en- 
tertain the appeal. Ktjnhikutti v. Achotti 

I. Ii. R. 14 Mad. 462, 

48. — — Madras Civil 

Courts Act (Mad. Act III of 1873), s. 12 — Valua- 
tion of relief — Suit for partition. In an appeal 
against a decree of a Subordinate Judge dismissing 
a suit brought by the members of one Nambudri 
illom against the members of another for partition 
and delivery of a moiety of the property of an 
extinct illom, it appeared that the value of the 
share claimed was less than R5,000. Held, that 
the appeal lay to the District Court. Krishnasami 
v. Kanalcasabai, I. L. R. 14 Mad. 183, followed*. 
Narayanan v. Narayanan 

I. Xi. R. 15 Mad. 68* 

49. Madras Civil 

Courts Act (III of 1873), s . 13 — Civil Procedure 
Code (Act XIV of 1882), s. 331. The plaintiff,' 
being the holder of a decree of a Subordinate Court: 
for more than R5,000, was obstructed in execution 
by the present defendants. He applied to the- 
Court for the removal of the obstruction, the pro- 
perty, which was the subject of the application,, 
being valued at less than R5,G00, and the Subordi- 
nate Judge directed that the application be regis- 
tered as a regular suit under the Civil Procedure 
Code, s. 331, and ultimately passed a decree in 
favour of the plaintiff. Held, theA the valuation of 
the appeal for the purpose of jurisdiction was to be- 
taken as being less than R5,0G0, notwithstanding 
that the subject-matter of the original suit was 
valued above that sum, and that the appeal lay to 
the District Judge, and not to the High Court. 

K alima v. Nainan Kittti. Mahomed v. Nainan 
Ktjtti ... I. Xi. R. 81 Mad. 520 

50. — — Suits Valuation 

Act (VII of 1887), s. 8 — Valuation for purposes* 
of Court-fees and for purposes of jurisdiction— -Suit 
for account. In a suit for an account the valuation 
entered in the plaint for the purpose of fixing 
Court-fees determines the question of jurisdiction, 
the valuation for both purposes being the same 
under s. 8 of Act VII of 1887. The plaintiff sued 
for an account, and valued the relief sought at 
R130. The suit was filed in the Court of a Subor- 
dinate Judge of the first class. The Subordinate- 
Judge rejected the claim. Thereupon the plaintiff 
appealed to the High Court, valuing his claim in 
appeal at RIO, 500. Held, that the appeal lay to 
the District Court, and not to the High Court. 
Bhagvantrai Mtjnshi v. Mehta Bajurao 

' D.R;i83b]£ r i0w : , 
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51. Suits Valuation 

Act (VII of 1887), s. 8 — Suits for account — Court- 
fee stamp — Amount of claim as fixed by plaintiff — 
Relief incidental to the principal relief . According 
to s. 8 of the Suits Valuation Act (VII of 1887), in 
suits for taking an account the Court-fee stamp 
and jurisdiction are both determined by the amount 
of claim as fixed by the plaintiff. In a suit for 
taking an account the plaint having contained 
several items which were all incidental to the chief 
item of relief, the plaint was held to be substanti- 
ally one to have a mindr plaintiff’s estate adminis- 
tered, that is, to have accounts taken and the 
accounting party ordered to pay what (if any) 
.should be found due from him on the balance of 
such account. The plaintiffs having put the valu- 
ation of the suit at RI30 in the plaint : — Held, that 
the High Court had no jurisdiction to hear the 
appeal against an order rejecting the plaint. The 
appeal lay to the District Court. The appeal was 
therefore returned for presentation in the proper 
Court. Bai Amba v. Pranjivandas Dxjllabhram 

I. Xi. R. 19 Bom. 198 

52. — • Suits Valuation 

Act ( VII of 1887), s. 8 — Suit for account — Court 
Fees Act ( VII of 1870), s. 7 (iv), cl. (/), and s. 11 — 
Bombay Civil Courts Act (XIV of 1869), s. 26. In 
a suit for an account or partnership dealings, the 
plaintiffs valued the claim approximately at R600. 
The Subordinate Judge passed a decree awarding 
to the plaintiffs a sum of R30, 830-9-2. The plaint- 
iffs thereupon paid an additional Court-fee of R900 
under s. 11 of the Court Fees Act (VII of 1870). 
The defendants appealed to the High Court from 
the decree of the Subordinate Judge. The plain- 
tiffs objected that the appeal lay to the District 
Judge, and not to the High Court. Held, that the 
value of the subject-matter of the suit exceeded 
R5,000 ,* the appeal therefore lay to the High Court 
under s. 26 of Act XIV of 1896. Ibrahimji Issaji 
v. Bejanji Jamsedji . I. Xi. R. 20 Bom. 265 

53. Bombay Civil 

■Courts Act (XIV of 1869), s. 26 — Administration 
suit — Suit fled in second class Subordinate Judge's 
'Court — Decree in such a suit — Appeal from such 
■decree. The plaintiff filed an administration suit 
in the Court of a Subordinate Judge of the second 
class valuing the relief claimed at R130. The Sub- 
ordinate Judge found that the property in suit was 
worth over a lakh of rupees, that the liabilities 
came to R5,729, and that the defendant was in- 
debted to the estate in the sum of R5,199. He 
drew up a preliminary decree, directing (inter alia) 
that the defendant should pay this amount into 
Court within two weeks. Against this order the 
defendant appealed to the District Court. The 
District Judge returned the appeal for represen- 
tation to the High Court, on the ground that the 
■subject-matter exceeded R5,000. Held, reversing 
the order of the District Judge, that the appeal lay 
to the District Court. Shet Kavasji Mancherji 

Dinshaji Mancherji . I. X*. R. 22 Bom. 963 
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54. — — — ■ Court Fees Act 

(VII of 1870), Sck.I, Art . 1, Sch. II , Art 17— Suit on 
bond. In a suit upon a hypothecation -bond it was 
found by the Court of first appeal that the bond 
and the debt secured thereby were binding on the 
first defendant, but on the second defendant. 
The plaintiff preferred a second appeal against the 
second defendant as sole respondent. Held, that 
the Court-fee payable on the second appeal should 
be calculated on the amount of the debt sought to 
be recovered. Ramasami v. Sebbusami 

X. Xj. R. 13 Mad. 508 

55. * ■ Suit for eject- 

ment — -N.-W. P. Rent Act, s. 93, cl. (h} — • General 
Clauses Act (I of 1887), s. 39, cl. (13) — Subject- 
matter of suit— Appeal valued for purposes of juris- 
diction at a higher amount than the suit. Where a 
plaintiff in a suit under s. 93 of the N.-W. P. Rent 
Act valued his suit at R46-3, which valuation was 
not objected to either by the defendant or the 
Court, and subsequently, being defeated in his suit 
preferred an appeal, which he valued at a very 
much greater amount ’.—Held, that he must be 
bound by the valuation put by him upon his suit, 
and could not by alleging a greatly enhanced value 
obtain an appeal which would not have lain on the 
valuation stated in the plaint. Ram Raj Tewari 
v. Gimandan Bhagat, I. L. R. 15 All. 63, distin- 
guished. Mahabir Singh v. Behan Lai, I. L. R. 
13 All. 320, referred to. Radha Prasad Sindh 
v. Path an Ojak . . I. Ii. R. 15 All. 863 

56. - — Court Fees Act 

(VII of 1870), s. 10, cl 2, s . 12, cl 11, Sch. II, Art 
17, d. 6 — Order in appeal by defendant for payment 
of fee by plaintiff. The plaintiffs, having raised a 
claim to a Kanom attached in execution of a decree 
against their undivided brother, which was allowed 

'in part, sued for a declaration of their title to four- 
fifths of the Kanom amount, affixing to the plaint 
a RIO stamp. The plaintiffs obtained a decree, 
against which the defendant appealed to the Dis- 
trict Court. While the appeal was pending, the 
District Judge, holding that the Court-fee paid on 
the plaint was insufficient, ordered that the plaint- 
iffs should pay the balance due on an ad valorem 
computation of the fee, and in default, that the 
suit should stand dismissed. The plaintiffs first 
became aware of this order on the 26th March ; 
the balance was not paid within the time fixed by 
the District Judge for the payment to be made, 
and on the 28th March he accordingly made an 
order dismissing the suit. Held, that the plaint was 
sufficiently stamped, and that, in any case, the 
order dismissing the suit while the appeal was 
still pending was irregular. Kammathi v. Kunha- 
med . . . . I.X*. R. 15 Mad. 288 

57. Judge on appeal 

dealing with valuation of suit irregularly— Appeal 
by one of several defendants— Court Fees Act, s. 10, 
cl (2), s. 12, cl. (2). The plaintiff sued four per- 
sons to recover, with arrears of rent, possession of 
three parcels of land and obtained a decree in the 
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original suit” in sub«s. (1), s. 21 of the Bengal, 
W.-W. P., and Assam Civil Courts Act (XII of 
1887), did not mean the value as found by the ori- 
ginal Court, and the appeal Was rightly preferred 
to the High Court ; that as it did not appear in the 
present case that the overvaluation was the result 
of any design to change the venue of appeal, the 
question whether “value” in the said section 
should be taken to be bond fide value need not be 
considered. Lakshman Bhatkar v. Babaji Bhatkar, 

I L. R., 8 Bom. 31 and Mahdbir Singh v. Behari 
Lai, L L. R. 13 All 320, approved. Ni lmont 
Singh v. Jagabandhtj Roy I. L. R. 23 Calc. 530 

0 ]_ s Court Fees Act 

(VII of 1870), s. 16, and Sch . II, Art. 71, cl Hi — 
Declaratory decree, suit for — Consequential . relief 

Right of 'priest to charao ( offerings to idol ) — 

Suit for arrears of maintenance. In a suit upon an 
ekrar executed by the priest of an idol for recovery 
of arrears of maintenance and for a declaration 
that the money due was realizable from the surplus 
of the charao (offerings to the idol) and recover- 
able from the defendant’s successors in office, the 
original Court passed a decree for the arrears, but 
refused to make the declaration. The plaintiffs 
appealed only against the order refusing the decla- 
ration, the memorandum of appeal bearing a Court- 
fee stamp of RIO. The respondent objected that 
the declaration asked for in appeal involved con- 
sequential relief, and that an ad valorem fee was 
payable by the appellant. Held , that the memoran- 
dum Was correctly stamped under s. 16 and eh in. 
Art. 17, Sch. II of the Court Bees Act (VII of 
1870). Venkappa v. Narasimha, I. L. R. 10 Mad. 
187 and F ithal Krishna v. Ba llcrishna J anardan + 
I. L. R. 10 Bom. 610, distinguished. Girijanuxd 
Datta Jha v. Sailajantjnd Datta Jha 

I. Jj. R. 23 Calc. 045’ 

62.." ■ : - Fee [ payable on 

appeal— Suit for declaratory decree — Possibility 
of valuing subject-matter— Original valuation by 
plaintiff - — Court Fees Act (VII of 1870), s. 7 (iv) 
(c). A plaintiff was granted a decree (which was- 
affirmed on appeal to the Subordinate Court), 
declaring a sale-deed invalid on the ground that 
it had been obtained by fraud, coercion, undue 
influence, and “without consideration. The snit 
had been originally valued by plaintiff at R800 
but by an order of the Munsifs Court that figure 
was altered to R2,000, the amount mentioned in 
the deed. One of the defendants preferred a second 
appeal to the High Court, where a question arose 
as to the amount of duty payable on such appeal. 
Held, that s. 7 (iv) (c) of the Court Bees Act applied* 
and that the valuation given by the plaintiff Was 
the valuation to be accepted. Queer e ; Whether the 
reference to an appeal in the sub-section applies to 
a case in which the subject-matter of the appeal is 
not co-extensive with subject-matter of the 
suit. Karam Khan v. Daryai Singh, I. L. R. 6 All * 
33 L considered. Sahiya Mavali v. Minammai* 

• I. R. R. 23 Mad. 490 


in«dy ; the order not having been complied Witn, 
he° made an order, 44 Original suit rejected. He 
subsequently referred the appeal for disposal to a 
Subordinate Judge, who accordingly passed a 
decree, allowing the appeal of defendant 4 Witn 
costs. On appeal against the above order and 
decree i—Held, that the order of the District Judge 
was irregular, and the appeal should be res ore 
to the file of the Subordinate Judge to be disposed 
^according to la*. 

58 : L--J- Suit for declara- 

tion ’of title and for injunction— Consequential 

rdief-Court Fees Act (VII of 1870), s 7, cl 4- 
Suits Valuation Act XV II of 1887), s. 8. Where 
plaintiffs sued for a ' declaration that they Were 
entitled to share in certain talukhdari estates and 
for an injunction to restrain defendant from cut- 
ting and removing timber from certain forests, or, it 
the injunction was not granted for an order ° 
defendant to keep a correct account of the timber 
removed, the first class Subordinate Judge rejected 
the claim for want of jurisdiction '.—Held, that the 
suit was one for a declaration and consequential 
relief under s. 7, cl. 4 (c), of the Court-fees Act, 
and that, as the claim Was valued at R230 only, 
the appeal lay under Act VII of 1887, s. 8, to the 
District Court. An injunction is m the nature of 
consequential relief. Guxab v . ^aksh- 

MABTSDTGJI - * . I. L. R. 18 BOXO. IUO 

— Suit for injunc- 
tion ’ and specific performance— Suits Valuation 
Act (VII of 1887), s. 8— Court Fees Act (VII of 
7 870)— Valuation for purposes of jurisdiction. 
Th© provisions of s. 8 of Act VII of 1887 apply to 
Appellate Courts as well as to Courts of first ins- 
tance, and the value of the subject-matter of suits 
for the purpose of jurisdiction must be determined 
by the provisions of that section. In a suit of the 
description mentioned in s. 8 of Act VII of 1887, 
the plaintiff valued his claim at R 664 for the com- 
putation of Conrt-fees, and at RI4,000 for purposes 
of jurisdiction. Held, that the appeal from the 
decree of the Court of first instance lay to the 
District Court, and not to the High Court. Bai 
Varunda Lakshmi v . Bax Manegavri 

I. B. B. 18 Bom. 207 

00, ...— . Bengal, N.-W . 

F. and Assam Civil Courts Act (XII of 1887), 
s . 21 f sub-s. (1 ) — 4 4 Value of the original suit ” 
Where the value of a suit was found by the lower 
* Court to be less than R5,00Q, and the plaintiff 
contested that finding and preferred his appeal to 
the High Court on the valuation of R7,500 made 
m his plaint '.—Held, that the words 44 value of the 
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63. Memorandum of 

appeal to special Judge under Bengal Tenancy 
Act — Court Bees Act ( VII of 1870), ss. 12 and 17, 
Sch. II, Art. 1, cl. (b), part II, Art. 17, cl. (vi ) — 
Bengal Tenancy Act , s . 104, cl. (2), s. 108, cl. (2) 
and s. 189 — Joinder of parties in one application — 
Buie 25 of Buies of Government of India under 
Bengal Tenancy Act. A number of tenants were 
joined as defendants in a proceeding for settlement 
of rents under s. 104, cl. 2, of the Bengal Tenancy- 
Act, and an appeal preferred by the landlords under 
s. 108, el. 2, from the Revenue Officer’s decision, 
making all or nearly all the tenants respondents. 
The appeal was dismissed by the Special Judge, on 
the ground that as many Court-fees of RIO each as 
there were tenants defendants had not been paid 
and the appellants petitioned the High Court to 
set aside the order under s. 622 of the Civil Pro- 
cedure Code. Held, by a Full Bench, that the Local 
Government acted within the powers conferred by 
s. 189, cl. 1, of the Bengal Tenancy Act in making 
rule 25 of Ch. VI of the Government rules under 
the Act by which the landlord was authorised to 
join as defendants several defendants in one appli- 
cation for settlement of rents. Held, also, that the 
decision of the Special Judge did not dispose of 
any question relating to valuation, far less of any 
question relating to the valuation of a suit, and 
the decision was not final under s. 12 of the Court 
Fees Act ; and that the proceedings in this case 
could not properly be regarded as a suit and 
neither Art. 17, cU/vi, of Sch. II nor s. 17 of the Court 
Court Fees Act, was applicable. The memorandum 
of appeal was nothing more or less than an appli- 
cation subject to one Court-fee of eight annas only 
under Art. 1, cl. (&), part II of Sch. II of the Court 
Fees Act. The case of Petu Gliorai v. Bam Khela - 
wan Ball BhuTcut , I. L. B. 18 Calc. 667, was -wrong- 
ly decided. Upadhta Thakur v. Persidh Singh 

I. R. B. 23 Calc. 723 

64. Court Fees Act 

(VII of 1870), Sch. I — Belief in respect of costs — 
Distinct relief. When apart from, and indepen- 
dently of, any other reliefs which an appellant 
seeks in an appeal from a decree, seeks distinct 
relief on the ground that by the decree under appeal 
the costs of the parties in the proceedings which 
terminated with the decree have not been properly 
assessed or apportioned, the value of such distinct 
relief should be reckoned as part of the subject- 
matter in dispute for the purposes of the first 
schedule of the Court Fees Act. In re Makki. 
In re Raman . . I. X». B. 19 Mad. 350 

65. : Memorandum of 

appeal insufficiently stamped — Conditional order 
admitting appeal— Deficiency made good after period 
of limitation — Appeal from decree granting two 
distinct declarations . A plaint contained a prayer 
for a declaration (i) that certain property was the 
joint property of the plaintiff ; and (ii) that it was 
not liable to attachment and sale in execution of a 
decree held by one of the defendants against 
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another ; and, as a foundation for the latter relief, 
alleged collusion, fictitious transactions, and warn 
of title. The decree in the suit, passed on the 14th 
September 1887, granted both the declarations 
played for. The defendants appealed to the High 
Court against the whole decree and stamped their 
memorandum of appeal with a stamp of RIO only, 
Gn the 9th November 1887 it was tendered to a 
Judge for admission, and it then bore a report 
dated the 7th November by the officer appointed 
under s. 5 of the Court Fees Act, “ Report will be 
made on receipt of record.” The Judge made an 
order, “Admit, subject to stamp report,” and the 
memorandum was then received by the office, and 
the appeal was entered on the register. On the 
27th September 1888 the office reported that there 
was a deficiency in the stamp of R615 ; oil the 
9th November the taxing officer ordered that the 
deficiency should be made good ; and on the 8th 
December 1888 it was made good. At the hearing 
of the appeal a preliminary objection was taken 
that the appeal had - never been validly presented 
within time, or admitted, and that it could not be 
heard. Held, that there was before the Court no 
valid appeal as to the merits of which the Court 
could give a decision. Held, also, that the stamp 
of RIO was insufficient, inasmuch as two distinct 
declarations were asked for and obtained, and were 
by the appeal sought to be set aside ; and it was 
not the province of the taxing officer or of the 
Judge or Court on a question of the sufficiency of 
a stamp or fee to consider whether a plaintiff or an 
appellant was asking for more declarations or 
reliefs than were required for his protection. Bar* 
KARAN RaI V. GoBIND NaTH TlWABI 

I, U. B. 12 AIL 129 

66. - — - — — .—1 - — A — -' Decree for re* 

demption conditional on payment of a certain sum 
-—Appeal by mortgagor — Court- fee payable on 
memorandum of appeal — Court Fees Act (VII of 
1870), s. 7, cl. 4. Where a mortgagor sues for 
redemption on the allegation that the mortgage^ 
debt has been satisfied, and a decree for redemption 
is passed on payment of a certain amount, and the 
mortgagor appeals against the amount he is 
ordered to pay, the Court-fee payable on the memo* 
randum of appeal must, under s. 7, el. 9, of Act 
VII of 1870, be computed according to the principal 
money expressed to be secured by the instrument 
of mortgage, and not according to the balance 
which the mortgagor alleges to be due. Senible : 
If the decree had allowed redemption on payment 
of a certain sum, and the defendant mortgagee was 
appealing on the ground that the amount due was 
greater than that sum, the Court-fee should be 
calculated on the difference between the sum 
mentioned in the decree and the amount alleged 
by the appellant to he due. Pxrbhu Narain 
Singh v. Sita Ram . I. X*. B. 13 AH. 94 

67. Improper valuation — Suits 

Valuation Act (VII of 1887), s. 11 — Improper valu- 
ation for jurisdictional purposes — Case not finally 


c 12789 ) 


DIGEST OF CASES. 


( 12790 ) 


VALUATION 03? SUIT—co^. 

2. APPEALS — contd* 

disposed of by lower Appellate Court , but only re- 
manded for findings — Validity of order of remand . 
S. 11 of the Suits Valuation Act (VII of 1887) has 
the effect of curing a want of jurisdiction caused 
by improper valuation, not only in cases where 
there has been a final disposal by the lower Appel- 
late Court, but also where a case has been remanded 
by the lower Appellate Court to the Court of first 
instance for a finding. Raman v. Secretary op 
■State for India in Council (1901) 

I. L. R. 24 Mad. 427 

68. , Increase of valuation — Ju- 

risdiction — Bengal , N.-W. P. and Assam Civil 
Courts Act (XII of 1887), s. 21. Plaintiff sued for 
•an account, and valued the suit at R2,000, but 
added that if any further sum were found due he 
would pay the additional Court-fee. A preliminary 
decree was passed, directing the defendant to ren- 
der accounts. On defendant’s failure to account, 
plaintiff filed an account claiming that R 11,000 
were due, and prayed for a decree for that amount. 
Plaintiff subsequently reduced the amount to 
■R9,000. Defendant thereupon objected, and, on an 
account being taken, plaintiff’s suit was dismissed, 
and he preferred an appeal to the District Judge, 
valuing his appeal at R4,500. The District Judge 
held that the appeal did not lie to him, as the 
value of the suit was R9,0Q0 and not R2,000. 
Held, that the appeal lay to the District Judge, as 
the value of the suit must be considered as that 
stated in the plaint (R2,000). Nogendra Nath 
IIozumdar v. Russik Chandra Rai (1901) 

6 a W. N, 346 

69. Partition — Bengal, N.-W. P. 

and Jeaam Civil Courts Act (XII of 1887), s. 
21 — (N.-W. P. Land-revenue Act (XIX of 1873), 
ss. 118 , HI — Partition — Determination by Bevenue 
Court of question of title — Jurisdiction. Held, 
that s. 21 of the Bengal, North-Western Pro- 
vinces and Assam Civil Courts Act, 1887, applies 
to partition cases in which, under s. 113 of the 
North-Western Provinces Land-revenue Act, 1873, 
a Court of Revenue has determined a question of 
title, and that <c the value of the original suit,” if 
not the value of the entire property sought to be 
partitioned , is at any rate the value of the share 
which the applicant for partition seeks to have 
divided off. Sheo Singh v. Baldeo Singh(1903) 

p I. L. R. 25 All. 277 

70. Suit for foreelosnr e— Appeals 

— Appeal from decree making property liable fo r 
mortgage-debt — Court Fees Act (VII of 1870), Sch. I, 
Art, 1 — Value of the subject-matter in dispute — • 
Form of mortgage — Creation of charge on property — 
Words creating simple mortgage — Paibandh ■ — Inten- 
tion of parties — Begistration — E fleet of registration 
in the wrong book — Extinguishment of mortgage by 
payment — Effect oj payment of prior mortgage by 
subsequent mortgagee — Intention of parties to keep 
mortgage alive — Assignment of mortgage — Suro - 
gaiion. Where the purchaser of mortgaged pro- 
perty being a defendant in the mortgagee’s" suit for 
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foreclosure, preferred an appeal against the decree 
for foreclosure made in the suit, the amount found 
due on the mortgage being over a lakh of rupees : — 
Held (for the purpose of ascertaining the Court-fee 
payable on the memorandum of appeal) that the 
value of the property affected by the decree must 
be taken to be R2,50G, being the amount for 
which the appellant had purchased the property. 
Venkappa v. Narasimha, I. L. B. 10 Mad. 187 , 
followed. By a bond, being on the face of it an 
ordinary bond, the obligor agreed to repay the 
debt and admitted that, if he failed to do so, the 
obligee would be entitled to recover the debt by 
sale of a certain factory belonging to bim and 
from his person and other properties, and that the 
property referred to in the bond will be held 
Paibandh for the debt. Held, that the bond created 
no special lien on the factory, and that the circum- 
stance that the bond was registered as an agreement 
in Book I and that the obligee took no steps to 
have it registered as a mortgage was evidence that 
the parties intended to treat it as an agreement 
rather than as a mortgage. Najibulla Mulla v. 
Nusir Mistri, I. L. B. 7 Calc. 196, referred to. 
Plaintiffs paid out of their own funds the amount 
due under a mortgage-bond payable by five annual 
instalments, the first of which was due on the 15th 
January, 1895, and the last on the 15th January 
1899, executed by C on the 8th April 1894, mort- 
gaging his Indigo Concern and the mortgagee on 
the 7th November 1899, after the payment of the 
last instalment, executed at C's request an assign- 
ment of the mortgage in their favour. On the 21st 
December 1895, G being indebted to the plaintiffs 
in a large amount recoverable only out of the pro- 
duce of the factory had executed in their favour 
an agreement to give them a first mortgage on the 
concern and certain other properties, and on the 
13th November 1896 C executed two other deeds 
creating in their favour a valid charge on the 
said concern and certain other properties. Held , 
that, although there was no direct evidence of any 
formal bargain or agreement, the presumption was 
that the plaintiffs, when they paid off the instal 
ments due under the mortgage of the 8th April 

1894, intended that the mortgage should be kept 
alive for their benefit and that in itself entitled 
them to come in as first mortgagee. Held, further, 
that under the agreement of the 21st December 

1895, which created an equitable mortgage, and 
under the two deeds of the 13th November 1896 
the plaintiffs were in the position of puisne mort- 
gagees and when thereafter they paid off the last 
three instalments due to the first mortgage^, they 
were entitled to come in by subrogation as first 
mortgagee, and further that, the mortgage having 
been kept alive, the assignment to them under C's 
direction gave them all the rights, which the mort- 
gagee had. Whether a mortgage paid off has been 
kept alive or extinguished depends on the inten- 
tion of the parties, the mere fact that it has been 
paid off not deciding the question. Gokaldas 
Qopaldas v. Puranmal Premsukhdas , I. L. B. 10 
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VALUATION OF SUIT — concld. 

2. APPEALS — concld, 

'Calc. 1035 : L. R. 11 1 . A. 126 ; Dinobundhu 
■Shaw Chowdhury v. Jogmaya Dasi, I. L. R. 29 
* Calc . 154 ; A R. 29 I . A. 9 ; 1% re TFrer/iam, <fcc., 
Railway , [1899] 1 Ch. 440 ; Mohesh Lai v. Bawan 
.Das, I. L. R. 9 Calc. 961: L. R. 10 I. A. 62; 
Tulsa v. Klmb Chand, I. L. R. 13 All. 581, referred 
to. Jagatdhar Narain Peas ad v Brown (1906). 

I. L. R. 33 Calc. 1133 
s.c. 10 C. W. N. 1010 
VALUE OF PROPERTY. 

as stated in sale proclamation ; 

gross inadequacy of — 

See Appeal — Execution of Decrees — 
Questions in Execution. 

I. Ii. B. 30 Calc. 617 

inquiry as to — 

See Court-fees Act (VII of 1870), 

s. 19 H . . 6 C. W. N. 898 

statement in will as to — 

See Evidence — Civil Cases — Recitals 
in Documents I. L. B. 1 Bom. 561 

Value-payable Articles. 

See Small Cause Courts, Presidency 
Towns . I. E. B. 28 Mad. 213 

VARIANCE BETWEEN PLEADING- 
AND PROOF. 

Col. 

1. General Cases . . . 12792 

2. Special Cases . . . 12795 

3. Admission of Part of Claim 12821 

See Appeal — Grounds of Appeal. 

I. L. B. 15 Mad. 503 

See Appellate Court — -Exercise of 
Powers in various Cases — Plaint. 

I. L. R. 19 Bom. 303 

See Estoppel — Estoppel by Deeds and 
other Documents. 

See Hindu Law — Custom — Inheritance 
and Succession. 

I. L. B. 21 Bom. 110 

See Hindu Law— Partition — Partition 
of Portion of Property. 

I. L. R. 18 Bom. 611 

See Hindu Law — Partition — Right to 
Partition — Purchaser from Co-par- 
ceners . I. L. B. 20 Mad. 243 

See Issues — Fresh or Additional 
Issues. ■' CC; 

See Landlord and Tenant — Ejectment 
— Notice to Suit. 

I. L. B. 17 Bom. 631 

See Plaint — Amendment of Plaint. 

, See Relief . I. L. B. 15 Mad. 489 
I. B. R, 19 Bom. 823 


VARIANCE BETWEEN PLEADING 
AND PROOF — conid. 

See Title — Evidence and Proof of 
Title — Long Possession. 

I, B. R, 2 Calc. 418 


X. — Decision on point not raised 

in pleadings or issues. — A plaintiff must recover 
secundum allegata et probata , and no decree should 
be given in his favour on a point not raised in the 
pleadings nor embodied in an issue. Joytara 
Dassee v. Mahomed Mobaruck 

I. L. B. 8 Calc. 975 ; 11 C. L. B. 399 

Jankee v. Jhanjoo 2 27. W. 407 

Mooktakeshee Debea v. Collector of 

Burdwan .... 12 W. B. 204 

Tara Chand Roy v. Nobin Chunder Roy 

21 W. R. 132 

Protab Chunder Borooah v. Collector of 
Gowalpara 22 W. B. 216 

2. — Basis of decision of case — 

Pleading s. The determination in a cause must be 
founded upon a case, either to be found in the 
pleadings, or involved in, or consistent with, the 
case thereby made. Eshen Chunder v. Shama 
Churn Bhutto, 11 Moo. I . A. 7, referred to. Myla- 
pore Iyasawmy Vyapoory Moodliar v. Yeo Kay 

I. E. B. 14 Calc. 801 
L. B. 14 I. A. 168 

3. ; . ■" ■ ■ ; ' / , Exception to rule 
“ Secundum probata et allegata ” — Admission of 
defendant. The rule that the decree should be in 
accordance with what is alleged and proved is 
intended to prevent surprise, and is not applicable; 
to a case in which the defendant’s own admission 
is adopted as the ground of decision against him. 
Appaya v. Ramireddi . I. Xi. B. 11 Mad. 367 

4. - Amendment of case — Mistake 

or misapprehension. A plaintiff can be allowed to 
amend his case only when he has an honest ease, 
but either through mistake or some misapprehen- 
sion he has not placed the real facts before 
the Court. Bhyro Dutt v. Lekhranee Kooer 

16W.B. 123 

5. — — Civil Procedure 

Code, 1859, Operation of, as compared with old 
procedure in equity. Under the Civil Procedure 
Code, parties are not bound so strictly to the 
pleadings as in any equity suit under the old pro- 
cedure, if their being so bound would work in- 
justice. Dossee v. Tarrachurn Coondoo Chow- 
dhry .... Bourke. A. O. C. 48 

8. r — - — — Variance in plaint — Dismis- 

sal of suit, ground for. Held, by a majority, that 
the Code of Civil Procedure does not require the 
dismissal of a suit by reason of any variance in the 
plaint. Mahomed Reezaoodeen v. Hossein 
Buksh Khan . • . . 1 W. R. 300 


See Written Statement. 

I. E. B. 1 Bom. 209 
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VARIANCE BETWEEN FLRADIBG- 

ABT) PROOF — contd. 

1. GENERAL CASES — contd. 

7. — — Raising issues after variance 

is shown. A plaintiff will not be allowed to set 
tip one case, and, having proved another, to ask 
for issues to be raised to suit the proof ; but when 
a plaint and its j>roof necessarily lead to one or 
more particular issues, it is the duty of the Court, 
if these issues do not come by surprise on the 
defendant, to raise such issues, and to give the 
relief thereon to which the plaintiff is entitled. 
Obhoychern Mtjllick v . Woomes ClIENDER 
Paul ..... 2 Hyde 283 

8. Proof of cause of action not 

alleged —Dismissal of suit , g round for — Claim on 
one cause of action , evidence showing another. 
Where a plaintiff sues on one cause of action and in 
support thereof gives evidence which, if it estab- 
lishes anything, establishes a different cause of 
action, the Court acts properly in dismissing his 
suit. Medhoosooden Gossamee v. Hills 

10 W. R. 242 

9. Amount proved exceeding 

amount claimed— Decree. Where the amount to 
Which the plaintiff Would be entitled on the evidence 
exceeds that specified in the plaint, plaintiff is 
restricted to the amount so specified. Nathooram 
v . Jardine, Skinner & Co. Cor. 118' 

10. Presumption from failure 

to prove allegations— Onus of proof. An ad- 
versary is entitled to the benefit of such presump- 
tions as naturally arise from a party’s failure to 
prove his allegations, even though the onus was in 
the first instance on the former. Genee Biswas 
v . Sree Gopal Paul Chowdhry . 8 W. R. 395 

11. Failure to prove precise 

ease pleaded — Decree, right to. A previous 
ruling in Beejoynath Chatter jee v. Lukhee Monee 
Dabee, 12 W. B., 248, explained not to mean that a 
plaintiff must either get the thing he claims or 
nothing at all, but that having come into Court 
upon one title, which he asks to have declared and 
fails to prove, a plaintiff cannot claim the declara- 
tion of another. Goluck Chender Sircar v. 
jshan Chender Der . . 23 W. R, 437 

12. ~ — _ Suit for possession alleging 

fraud — Change to suit for redemption. Where in 
a suit for possession the plaintiff went to trial on 
the question of fraud, and that question was tried 
out, he is not entitled upon appeal to abandon that 
issue and to ask the Court to treat his suit as one 
for redemption. Ram Dao Mondal v. Indromoni 
D asi 3 C. W, 1ST. 325 

13. Right to make party liable 

in different character — Suit against party per - 

son-ally Representative's liability . In a suit to 

recovc r advances made to the defendant to carry 
. on an indigo factory under a karbarnamah, in which 
it was agreed that the advance should first be re- 
paid out of the profits realized from the manuac- 
tuxe, where it was found that the sale of the indigo 
had yielded' more than the amount advanced, but 

i: ' :,A\' \ -'A; .. 


VARIANT CE BETWEEN PLEADIHG 
AND PROOF — contd. 


1. GENERAL CASES — contd. 

had been credited by the plaintiff to old debts- 
owing him by the defendant’s father instead of to 
the defendant’s personal debt : — Held, that the 
plaintiff had violated the terms of the agreement, 
and had not in good faith attempted to make the- 
defendant personally liable, and he could not be 
allowed to proceed against the defendant as repre- 
sentative of his father. Perroux v. Lechmeebet 
Singh 12W.B. 113 

14. — — Unestablished defence — 

Decree , right to. The Court should not necessarily 
decree the plaintiff’s claim in full because the 
defence set up by defendant has entirely failed* 
Mutloob Ali v . Kiria . . 1 Agra 270 

15. Defence not set up by de- 

fendant — Inconsistent defence. It is not compe- 
tent to a Court to set up a defence not only not 
made by the defendant, but inconsistent with his 
own statement. Shurut Soonderee Dabee v* 
Puresh Narain Roy . . 13 W. R. 404 

Radha Binode Dett v . Kootabode Mendel. 

15 W. R. 363 

Chittra Coomary Bebee v . Ram Lall Moo- 
XERJEE • » » • 18 W. R. 334 

RAJARAM BaNERJEE V. SoNATBN ROY 

23 W. R. 404 

16. Failure to establish ease set 

up — Practice — Pleadings — Failure of plaintiff to 
establish case set up by him — Right to succeed 
upon facts found differing from those alleged. The 
plaintiff sued the defendant alleging that the defend" 
ant was tenant of a certain house belonging 
to the plaintiff, that the tenancy had commenced 
some eleven years before suit, and that the defend- 
ant had for the last three years ceased to pay 
rent, and had recently denied the plaintiff’s title* 
The defendant denied that the plaintiff was the 
owner of the house, or that he had leased it to 
the defendant. He pleaded also that he had been 
in adverse possession for more than twelve years. 
The plaintiff failed to prove the allegation of 
tenancy set up by him, and it Was not shown that 
the plaintiff had been in possession within a period 
of twelve years from the institution of the suit. 
Held, that, under the circumstances stated above, 
it being, on the failure of the plaintiff’s case as to 
tenanev, for the plaintiff to prove that he had pos- 
session Within twelve years, the plaintiff was not 
entitled to a decree. Haiku Khan v. Gayani Kuar , 
I. L. 11. 15 All., 186 ; Ali Husain v. Ali Bakhsh, 
All. Weekly Notes (1889), 176 ; and Balmahund v. 
Dalu, All Weekly Notes (1901), 157, referred to. 
Kaji Khan v. Baldeo Das ( 1901 ) 

I. L. R. 24 AIL 90 

17. Practice — Plead - 

ings— Failure of plaintiff to prove the whole case 
upon which he came into Court — Plaintiff entitled to 
succeed on case proved if sufficient to support a 
decree. The plaintiff came into Court alleging (i) 
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VARIANCE BETWEEN PLEADING- 

AND PROOF — contd. 

1. GENERAL CASES— concZd. 
that lie Was the proprietor of a certain building, 
and (ii) that he had leased a part of the said build- 
ing to the defendant, who, however, refused to pay 
the rent agreed upon, and he sought to have the 
defendant ejected, and to recover possession of the 
portion of the building occupied by him. No 
specific issue dealing with the plaintiff's title was 
framed, but evidence as to title was given on both 
sides. Held, that, even though the plaintiff had 
failed to make out his case as to the letting, he 
nevertheless should get a decree on his title, unless 
the defendant could show a better one. The fact 
that no distinct issue as to the plaintiff's title had 
been framed could not be construed to the preju- 
dice of the plaintiff, inasmuch as the issue had in 
fact been tried, and it could not be said that the 
defendant had been in any Way taken by surprise. 
Adul Gani v. Babni, All. Weekly Notes , (1903) 28, 
followed. Haji Khan v. Baldeo Das, All. Weekly 
Notes, (1901) 188, referred to. Naiku Khan v. 
GayaniKuar, I. L. E. 15 All 186 , overruled. 
Lctkslimibai v. Hari-bin Bavji, 9 Bom. H. C. Bep., 
6 ; Eamchandra v. Vasudev, I. L. B. 10 Bom. 451 ; 
and Bajrang Das v. N and Lai, All. Weekly Notes, 
(1884) 285, distinguished. Balmakund v. Dalit 
(f.b., 1903) . . . I. Xi. R. 25 All. 498 

% SPECIAL CASES. 

1. Account, suit for balance 

of — Failure to prove balance alleged — Issues — 
Civil Procedure Code , 1859, s. 141. Held, in con- 
travention of various rulings of the late Sudder 
Court, that a suit brought on an alleged settlement 
of accounts, and balance struck and admitted, 
should not be dismissed merely on account of the 
plaintiff's failing to prove the alleged settlement 
and admission of balance by defendant ; but that 
the Court, being competent under s. 141 of the Civil 
Procedure Code to amend to frame additional 
issues that may be necessary to determine the real 
question or controversy between the parties, ought 
to enter into evidence regarding the items compos- 
ing the account, and decree the claim regarding 
such items, if they are found to be due and not 
otherwise barred. Kishun Pershad v. Bhawanee 
Deen . . Agra, F. R. 47 : Ed. 1874, 85 

Ramsahqy v. Seethoo 

1 N. W. 28 : Ed. 1873, 26 

But where the issues had been framed solely on 
the alleged adjustment, the suit was held to be 
rightly dismissed. Nobin Chunder Koondoo v. 
Skeedhur Bhuttarcharjee . 15 W. R. 24 

2. - Accretion — Gradual accretion 

to a formation of dry land already existing , and 
appropriated to an owner of land, on a river's bank 
— The ownership of the bed of the river was not 
the subject of contest below — Variation of claim 
disallowed. Although there is not in Madras, as 
there is in Bengal, an express law embodying the 
principle that gradual alluvion enures to the land 


VARIANCE BETWEEN* PLEADING- 

AND PROOF— contd. 

2. SPECIAL CASES — contd. 

to which the accretion is made, following the 
ownership of that land, the rule is equally well 
established in both those provinces. Both parties 
were riparian propiietors of adjoining estates on 
both banks of the river Godavari. The plaintiff 
claimed the right to newly-formed land, in mid- 
stream, which she alleged to have been formed by 
accretion upon an already existing lanka or alluvial 
island which belonged to her. On that point there 
were concurrent findings against her. The accre- 
tion had taken place upon a lanka owned, not by 
her but by the Government, and higher up stream 
than hers. Held, that the plaintiff must abide by 
the ground of claim which she had presented below, 
that being that the new land was formed by gradual 
accretions to definite and visible portions of a 
lanka previously belonging to her. This she could 
not now vary to a claim founded on an ownership 
of the river-bed on the strength of her being 
zamindar and owmer of the land on both banks of 
the river, without either issue or evidence directed 
to such sub-aqueous ownership. Balusu Rama- 
LAKSHMAMMA V. COLLECTOR OF THE GODAVARI 

District . . . X L. R. 22 Mad. 464 

Ii. R. 26 I. A. 107 

3. — - Alienation, suit to set aside 

— Variance between case in plaint and evidence--- 
Baising ground not taken in plaint. The plaintiff 
a Hindu, sued to set aside a certain alienation, on 
the ground that the alinor was an illegitimate son 
of the plaintiff’s grandfather, and, therefore, had no 
interest in the property. Not being able to sub- 
stantiate this ground in the first Court, the plaintiff, 
on appeal, raised a new ground, viz., that the alie- 
nation was bad, because under the Mitakshara law 
the owner of a share in a joint ancestral estate is 
not competent to alienate his share without the 
consent of the other heirs. Held , that such variance 
could not be allowed, and that the plaintiff must 
prove his case as laid in the plaint. Sri Prasab 
v. Raj Guru Triambuknath Deo 

6 B. Ii. R. 555 : 14 *W. R. 386 

4. _ -["Alleged inconsistency in 

pleadings— Construction of solehnama — Estoppel 
— Objection taken for first time on appeal. After the 
death of a Hindu widow, a suit was brought to have 
a sale of a portion of her husband’s estate made 
by her set aside on the ground that the sale was 
invalid except in so far as it affected the rights of 
the widow herself therein. The plaintiff, who was 
a collateral relation, alleged himself to be the heir,, 
and sued as such, but Was not so in fact. It ap- 
peared, however, that a solehnama had been entered 
into between him and the heir by virtue of which 
he had acquired all the rights of the heir in the* 
property in suit. It did not appear that any ob- 
jection had beent aken in the lower Courts to the 
framing of the suit on the ground that the plaintiff 
was not the heir, and the defendant was allowed 
to raise the same objection to the suit as he might 
have taken had it been brought by the heir. On 



10. — : Ejectment, suit for — Failure 

to prove lease — ■ Reliance on general title, right of 
— Vase stated in plaint Where a lessor sues to 
eject his tenant on the expiration of the latter’s 
term, or for breach of the conditions of his lease 
and fails to prove the lease, he is not ordinarily at 
liberty in the same suit, ignoring the lease, to fall 
back upon his general title as though he had not 
set up and failed to prove the alleged lease. A 
plaintiff must be limited to the case which he puts 
forward in his plaint, but he may put forward an 
alternative case in his plaint from the commence- 
ment, as the defendant then will know that he has 
more than one case to meet, and will not he taken 
byTsurprise. Lakshmibai v. Hari bin Ravji 

, 9 Bom. 1 
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2. SPECIAL CASES — contd. 
appeal it was contended on behalf of the defendant 
that the plaintiff, having sued as heir, could not be 
allowed to succeed on the basis of the solehnama, 
as this would be contrary to the rule laid down in 
Eshan CJmnder Singh v. Shama Churn Bhutto , 11 
Moo , I, A. 7. Held , that, if this objection had 
been taken in the first Court, the plaint and issues 
might and ought to have been amended, hut as it 
was not so taken, and the substance of the case in 
the plaint was that sale by the widow was invalid 
beyond her own interest, under the circumstances 
of the case there was no weight in the contention 
of the appellant. Nurul Hossein v. Sheosahat 
Lal T . . . ' XL.B.20 Calc. 1 

D. R. 19 I. A. 221 

5 . — — Failure to prove 

case — Baising fresh case on appeal. In a suit to 
set aside a sale of ancestral property by a minor’s 
father and guardian as made without necessity and 
for the father’s profligate expenditure, and without 
inquiry by the purchasers as to whether it was for 
the infant’s benefit, the defendants alleged that 
the sale was made under pressure of a foreclosure 
suit on account of a demand under a former mort- 
gage for an ancestral debt. Plaintiff, having failed 
to establish his case, sought to go back and open 
the consideration for the mortgage made so long 
as twenty years ago, but the Privy Council, agree- 
ing with" the High Court, refused to allow him to 
do so. Humeeda alias Khajoo v. Amatool 
Mehdee Begum . . 17 W. R. P. C. 106 

0, Company — Contributories , list 

of — Amendment of plaint. Where the holder of 
shares in a company was described in the list of 
contrihutories, against whom a balance order by 
the Court of Chancery had been made, as “Devji 
Bhanji, cotton merchant,” and as being sued “in 
his own right — Held, that the plaintiff’s company 
•could not be allowed to give evidence that the 
shares were in fact held by a firm consisting of two 
individuals named respectively Bhanji Zutani and 
Devji Hemraj ; nor could the plaintiffs be allowed, 
at the hearing of the appeal, to amend their plaint, 
•originally framed against both partners, with a 
view to making the firm liable for the amount of 
the calls, so as to sue Bhanji Zutani only, who 
alone Was alleged to have signed the articles and 
memorandum of association in the name of Debji 
Bhanji, and to make him personally liable as the 
holder of the shares. Weikersheimls Case , L . JR. 
S Gh. Ap 831 , distinguished. London, Bombay 
and Mediterranean Bank v. Bhanji Zutani 

I. Xi. R. 2 Bom. 116 

7. — Compromise — Failure to prove 

case — J Right to succeed on ground not alleged . 
Where the plaintiff sued to have a deed of compro- 
mise set aside as having been fraudulently entered 
into behind his hack and without his knowledge, 
and failed to prove any fraud or collusion :• — Held , 
that he was, not entitled to a decree on the ground 
taken on appeal that the document was invalid 


2. SPECIAL CASES — contd. 

as being unregistered, declaring that it did not 
affect his interests. Madhub Ali Khan v. Hossain 
Reza Khan . . . 4 C. L. R. 52 

8. — Contract — Assumption of facts , 

decision on. The determinations in a cause should 
be founded upon a case either to be found in the 
pleadings or involved in, or consistent with, the 
case thereby made. Therefore, where the relief 
sought by the plaint is grounded on a contract, the 
ease must not be determined upon an alleged equity 
resulting from a different state of facts and incon- 
sistent with that alleged by the plaintiff. Eshan 
Chunder Singh v. Shamachurn Bhutto 

2 Ind. Jur. N. S. 87 : 6 W. R. F. C. 57 
11 Moo. I. A. 7 

Followed in Doss Ram Doss v. Mohendro Roy 
Decha ..... 18 W. R. 274 


-Issues — A mend - 


ment of plaint — Variance between case in plaint 
and evidence. The plaintiffs sued the defendants 
for damages for breach of contract, alleging in 
their plaint that they had agreed to sell, and the 
defendants to purchase, certain indigo seed, but 
that the defendants had refused to take delivery, 
although the plaintiffs were ready and willing to 
deliver the same. Upon the evidence of the plaint- 
iffs, it appeared that there was no contract as 
alleged in the plaint, hut the contract, as stated 
by them, was that they {the plaintiffs) were to 
purchase seeds as agents for the defendants. The 
judge dismissed the suit on the ground that the 
plaintiffs were bound to prove their case as stated 
in the plaint. Held. , that the suit ought not to have 
been dismissed on that ground. The issues raised 
admitted of the true question being tried, viz., 
whether, under the circumstances, the defendants 
were liable to pay the price of the seed ; and if 
they did not, the Court ought to have amended 
the issues, or framed additional ones. The object 
of the plaint is merely to bring the matter in dis- 
pute before the Court, but it is for the Court, upon 
the statements before it, to determine the real 
issue between the parties. Arbuthnot v. Betts 
6 B. Ii. R. 273 : 14 W. R. 181 
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VARIANCE BETWEEN PLEADING 

AND PROOF — contd. 

2. SPECIAL CASES — contd. 

XI. Suit for eject- 

ment against defendant as tenants and on failure 
as trespassers— Case set up in appeal which was 
not that set up in the Court of first instance . The 
plaintiff came into Court on the allegation that she 
was the owner of a certain house, and that the 
defendants were her tenants at a certain rent, and 
she sought to eject the defendants for non-pay- 
ment of rent. The Court of first instance having 
found her allegations of tenancy to be untrue, she 
then in appeal endeavoured to support a plea that 
the defendants were trespassers, such plea having 
formed no part of the original case. Held , that 
the plaintiff could not under the circumstances be 
heard in support of a new plea of which the defend- 
ants had had no notice until the case was in 
appeal. Lalcshmibai v. Hari bin Raoji , 9 ^ Bom,. 1, 
referred to. Naiktj Khan v. Gayani Kuar 

I. L. R. 15 All. 186 

12. — — Suit for eject- 

ment of defendants as trespassers — Decree declar- 
ing right to rent as landlord . In a suit to eject 
the defendants as trespassers, although it was 
found that the latter were not so, the lower Appel- 
late Court notwithstanding gave a decree declar- 
ing the plaintiff’s title to receive rent from the 
defendants. Held , that the entire suit ought to 
have been dismissed, inasmuch as the defendants 
were not found to be trespassers on the allegations 
made in the plaint, and on the suit as framed the 
plaintiffs were not entitled to get any other relief 
than the particular relief which they asked for. 
Kali Kishore Chowdhry v. Gopi Mohun Roy 
Chowdhry . . . 2C. W. N. 166 

13. — Title to relief 

completed pending a suit— Amendment of plaint- 
A having leased land to B, sold it to C. Persons 
having trespassed, B offered no objection, and it 
was alleged that he was in collusion with them. 
C now sued before the expiry of the lease to eject 
the trespassers ; the lease expired while the suit was 
still pending. Held , that the plaintiff was not 
entitled to the relief sought, and could not be per- 
mitted, on appeal, to amend the plaint by adding a 
prayer for a declaration of his reversionary right, 
although the acts of the defendants were such as 
to be prejudicial to his rights as reversioner. Rama- 
NAD AN ChETTI V. PULIKUTTI SERVAI 

I. L. R. 21 Mad. 288 

14. — Encroachment, suit to pre- 

vent. Where the plaintiff suing to prevent an 
encroachment on certain land alleged that the land 
was set apart for recreation, but the evidence 
established that it -wat set apart generally for the 
more convenient occupation of the houses surround- 
ing it (which would include recreation purposes): — 
Held , that the plaintiff ought not on that account 
to fail altogether and be left to a fresh action. The 
defendant had not been misled or induced to re- 
frain from calling evidence to rebut the plaintiff’s 
case. Ranchordas Amthabhai v. Manbklal 
Gobdhandas . . I. Xu R. IT Bom. 648 
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15. — — Fraud — Failure to prove specific 

case of fraud. Where the plaintiff in his plead- 
ings pledged himself to prove a specific case of 
fraud, and made his cause of action entirely depend- 
ant on that, he was not allowed to succeed, when 
he failed to prove fraud, on a collateral matter. 
Saheb Roy v. Gujadhub Pershad Narain Singh 

22 W. R. 221 

16. - — — — — — Compromise by 

official assignee — Insolvency Act , 11 & 12 Viet 
0 . 21, ss. 28 and 29 — Charges with a view to estab- 
lish fraud— Practice — Pleading — Amendment of 

pleading — Restriction of power to amend. The 
account of an estate formerly in the hands of a 
derivative executor who became insolvent and died 
in 1856, having been pending in Court for many 
years, some of the parties being interested in the 
original estate and others as the insolvent’s creditors* 
a compromise was effected under which a suit 
brought in 1858 by the Official Assignee, represent- 
ing the deceased insolvent, was dismissed by the 
consent of parties in 1875. Part of a sum of money, 
paid to th^ credit of the insolvent’s estate in pur- 
suance of the compromise, was made over upon the 
passing of the consent-decree, with the knowledge 
of the assignee, but without notice to, or the sanc- 
tion of, the Court, to a person who had assisted in 
taking the account. From the representatives of 
the latter, he being now deceased, the successor in 
office of the assignee claimed repayment. The 
plaint, as presented, alleged the fraudulent conceal- 
ment of the payment from the assignee. After- 
wards when all the evidence had been taken, and 
it had been established that the assignee knew of 
the payment, this was amended to the statement 
that, if he did know' of it, he had no power to 
consent to it, and that his consent would not be 
binding, the payment being a fraud upon the 
Court. Held, that the amendment at the stage 
when it was made was not permissible. It is” a 
well-known rule that a charge of fraud must be 
substantially proved as laid, and that, when one 
kind of fraud is charged, another kind cannot, on 
failure of proof, be substituted for it. The High 
Court having decreed the claim on a finding of 
fraud different from either of the above : — Held , 
that . on this ground alone the judgment might 
have been reversed. Montesquieu v. Sandy s, IS 
Ves. Jun. 302 , followed. Abdul Hossein Zenail 
v. Turner . . . I. L. R. 11 Bom. 620 

L. R. 14 I. A. 111. 

17. Hathehitta, suit on— Hath - 

chitta given for amount of adjusted account — 
Failure to prove hathehitta — Frame of suit Where' 
a suit was brought to recover a sum of money due 
on an adjusted account, for which it was alleged', 
that the defendant had signed a hathehitta, and 
the lower Appellate Court dismissed it on the 
I ground that the defendant never signed the hath- 
chitta, and that the plaintiffs had failed to prove 
their case : — Held, that having regard to the frame- 
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period of limitation. He accordingly made a 
decree for redemption on terms consistent with the 
plea of the defendant, but opposed to that of the 
plaintiff. On appeal, the Assistant Judge agreed 
with the first Court as to the merits of the case, 
but reversed its decree on the ground that the 
plaintiff Was not entitled to succeed on a state of 
facts inconsistent with the case set forth in the 
plaint, observing that a plaintiff ought not to be 
allowed to change his cause of action. Held by the 
High Court, on second appeal, that the decree 
made by the first Court in favour of the plaintiff 
did not in any Way proceed upon a cause of action 
different from that made in the plaint, and that 
the cause of action remained the same, namely, 
the right of the mortgagor to redeem from a mort- 
gagee. A plaintiff ought not to be allowed to alter 
his case so as to convert a suit of one character 
into a suit of another and inconsistent character. 
Lakshmast Bhisajee v. Haui Diitkab, Desai 

I. 3j. R. 4 Bom. 584 

21. Alteration of case 

from that made in plaint. Upon a mortgage of land 
made little less than sixty years before the present 
suit, a decree followed in 1825 to the effect that an 
account having been taken of what was due on the 
mortgage, the mortgagor might at any time make a 
tender of such mortgage-money with interest up to 
date, and require that the land should be restored. 
The plaintiff, representing the interest of the origi- 
nal mortgagor, sued for redemption of the mortgage , 
treating the above decree as regulating the rights 
of the parties from the time when it was made. 
Held , that the plaintiff, not having sought by his 
plaint to redeem the mortgage, or alleged that 
there had been acknowledgment, could not in the 
present appeal fall back on a right to redeem such 
mortgage, although the latter might be within 
limitation, as that would be to make a case different 
from the one tried and decided in the Courts below . 
Accordingly, the suit had been properly dismissed. 
Haki Ravji Chiplunkae v. Shaptteji Hobmasji 
»Shet . . . I. Hi. R. 10 Bom. 461 

22. — — Suit for redemp- 

tion by purchaser of equity of redemption — Evidence 
given by defendants of other mortgage than the Mort- 
gage in respect of which suit brought — Right of 
plaintiff to have plaint amended and the question of 
latter mortgage determined. The plaintiff as pur- 
chaser of the equity of redemption sued for redemp- 
tion. He allege^ a mortgage, dated A.D. 1849, 
for R175. The defendants admitted a mortgage, 
but alleged that it was executed at a different time 
and for a larger sum. After the evidence was 
given, but before the judgment was delivered, the 
plaintiff applied to amend the plaint and to set up 
the mortgage admitted by the defendants. ^ His 


mortgage in respect of which, suit brought — Evidence 
Act (I of 1872), s. 35 — Statement of a survey officer as 
to entry as occupant how far admissible . The plaint- 
iff sued to redeem certain lands alleged to have be 
mortgaged by his ancestor to the ancestors of the 
•defendants in 1823. At the hearing the deed of 
mortgage in respect of which the suit was brought 
was produced, but another mortgage of about the 
•same date was produced and proved by the plaintiff. 
The lower Courts passed a decree for the plaintiff. 
The defendants appealed. Held (reversing the 
•decree of the lower Courts), that where a particular 
instrument is sued on as the basis of a right, it is 
incumbent on the plaintiff to establish his case on 
that particular cause of action, not on a cause of 
-action, merely bearing the same common name, 
•or of the same description, and so included in the 
same class. Under s. 35 of the Evidence Act, I 
-of 1872, a statement by the survey officer that the 
name of this or that person was entered as occu- 
pant would be admissible if relevant, but it would 
not be admissible to prove the reasons for such an 
^entry as facts in another case. Govindbav Desh- 
MTJKH V. RAGHO DeSHMTJKH 

I. Xu R. 8 Bom. 543 

20. --- . : — Change of nature 

•of suit. The plaintiff sued to redeem a mortgage, 
alleging that it was made in the year A. I). 1821 
for R25. The defendant admitted the mortgage 
but alleged that it was made in A.D. 1791 for R110 
.and contended that the suit was' barred by limita- 
tion. The Subordinate Judge held that the mort- 
gage had been made for the amount and at the 
<Jate alleged by the defendant, but that the suit 
Was not time- barred, as the mortgage’s: title had 
been acknowledged by the mortgagee within the 


application was refused, and the Court dismissed 
the suit on the ground that he had failed to prove 
the particular mortgage alleged in the plaint. The 
District Judge confirmed the decree, but observed 


imi 

sis 
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that there probably was a mortgage for the larger 
sum as alleged by the defendants. On second 
appeal : — Held, reversing the decree and remanding 
the ease, that the plaintiff was entitled to have 
the question of the mortgage for the larger sum 
inquired into. Chimnaji v. Sakharam 

I. D. B. 17 Bom. 365 

23. — r Cause of action 

set out in plaint — Burden of proof — Civil Pro- 
cedure Code , 1882, s. 50 — Suit for redemption of 
mortgage . A plaintiff is only entitled to succeed 
upon the cause of action alleged by him in his 
plaint. So, where plaintiffs came into Court alleg- 
ing a mortgage of the year 1854 made by their 
predecessor in title in favour of the defendant and 
seeking to redeem the mortgage of 1854, and it was 
found that the plaintiffs had failed to prove the 
mortgage of 1854, it was held that the plaintiffs 
were not entitled in that suit to a decree for re- 
demption of other mortgages which might be found 
to subsist between the parties, but Which formed 
no part of the cause of action upon which the 
plaintiffs came into Court. Bead v. Brown, L. B. 
22 Q. B. ID., 128 ; Murti v. Bhola Bam,, I. L. R. 

16 All. 165 ; Salima Bibi v. Muhammad, I. L. B. 
18 All. 131 ; Batan Kuar v. Jiwan Singh, I. L. B. 

I All. 194 ; Parmanand Misr v. Sahib Ali, I. L. B. 

II All. 438 ; Zingari Singh v. Bhangwan Singh , 
Weekly Notes, All. {1889) 187 ; Krishna Bilim v. 
Bangasami Pillai, I. L. B. 18 Mad. 462; Govind- 
rav Deshmukh v. Bagho Desmukh, I. L. B. 8 Bom . 
643 ; and Hshenchunder Singh v. Shamachurn 
Bhutto, 11 Moo. I. A. 7, referred to. Lakshman 
Bhisaji Sirsekar v. Hari Dinkar Desai I. L. B. 4 
Bom. 584, and Chimaji v. Sakharam, I. L. B. 

17 Bom. 365, dissented from. Sheo Prasad v. 

Lalit Khar I. E. B. 18 All. 403 

24. Mortgage sued on 

not proved— Admission hy defendants of mortgage 
r ight — Bight of redemption. The plaintiff sued to 
redeem a kanom of 1859. The kanom was not 
proved, but it appeared that the defendants in 
possession had in various documents admitted that 
they were kanomdars under the plaintiff’s prede- 
cessor in title. The Subordinate Judge held that 
the kanom to which the admissions related could 
not have been executed before 1823, which was 
less than sixty years from the date of some of the 
admissions, and he passed a decree for redemption. 
Held, that the plaintiff, having failed to establish 
the kanom on which the suit was based, should 
not have been allowed to fall back upon some 
other as to which the defendants had made the 
admissions in question. Krishna Pillai v. 
Bangasami Pillai , I. X». B. 18 Mad. 462 

25. - i Mortgage sued 

on inadmissible in evidence for want of registration 
Secondary evidence— Inadmissible mortgage, con- 
solidating two prior mortgages— Redemption, right 
of— Decree to redeem prior mortgages. In a suit 
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to redeem a mortgage of 1867 which had been lost 
and admittedly had not been registered, it appeared 
that it had been executed in consolidation of two 
prior mortgages, dated 1856 and 1860, respectively. 
Held , that the plaintiff was not entitled to a decree 
on the footing of the unregistered mortgage which 
could not be proved, but that he was entitled to 
redeem the two previous mortgages if they were 
found to be genuine and valid. Arumtjgam Pillai 
v, Peeiasami . . I. L. B. 19 Mad. 160 

26. — Suit for redemp- 

tion of immoveable property brought as donee — Title 
of plaintiff as reversioner. In a suit for the re- 
demption of immoveable property brought by the 
plaintiff as donee from a Hindu widow of the equity 
of redemption, the plaintiff’s right to the property 
as reversioner cannot be inquired into notwith- 
standing an allegation in the plaint that he was a 
near relative of the husband of the donor. Jagan- 

2STATH VlTHAL V. ApAJI VlSHNTT 

5 Bom. A. C. 217 

27. — — Procedure . 

Where a mortgagor sues to recover possession of 
the mortgaged property on the ground that the 
loan has been paid off from the assets of the estate, 
and that he is entitled to recover surplus collec- 
tions, and the Court finds that a large balance in 
favour of the mortgagee still exists, the plaintiff is 
not entitled to a conditional decree, but the suit 
should be dismissed. Kunlun Lal v. Sasta 
Kooer. Sasta Kooer v. Kundun Lal 

8 W. B. 369 

But see Boistub Doss Koondoo v. Hero Narain 
Haldar . . . . 17 W. B. 408 

28. — - ■ _ — — — — — Usufructuary 

mortgage — Failure of claim to enforce lien— Com- 
pensation for breach of contract to give mortgagee 
possession. A usufructuary mortgagee, the mort- 
gagor having broken his agreement to give him 
possession of the mortgaged property, sued the; 
mortgagor to recover the principal mortgage-money 
and interest by enforcement of lien. The property 
was not hypothecated as security for the mortgage- 
money. Held , that it was inequitable to dismiss 
the suit for that reason, the defendant having been 
guilty of a breach of the contract of mortgage, for 
which the plaintiff w r as entitled to compensation ; 
that although the plaintiff did not expressly claim 
such relief, yet, regard being had to the pleadings 
and evidence in the case, the suit might be treated 
as one for such relief; and that on estimating the 
compensation which should be awarded, the prin- 
cipal mortgage-money with interest at the rate 
specified in the contract of mortgage might fairly 
be taken as a reasonable guide. Mahesh Singh 
v. Chauharia Singh . , 1. X». B. 4 All. 245 

29. * Usufructuary 

mortgage — Suit to enforce hypothecation — Compen- 
sation for breach of contract — Money lent— Money 
had and received for plaintiff's use. An instru- 
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ment of mortgage provided that the mortgagors 
should deliver possession of the mortgaged property 
to the mortgagee, and the latter should retain pos- 
session, setting off profits against interest, until the 
former should redeem, by payment of the principal 
sum, which they were at liberty to do in the month 
of Jaith in any year they pleased. The mortgagors 
having failed to deliver possession of the mortgaged 
property, the mortgagee sued them for the principal 
sum and interest, asking for enforcement o f lien. 
The in of mortgage did not contain any 

hypothecation of the property. Held, that, although 
the suit, so far as it sought enforcement of lien 
wholly failed, there being no hypothecation of the 
property, yet it was not equitable or proper that as 
regards the money-claim, the mortgagee should be 
relegated to a fresh suit, inasmuch as a cause of 
action was disclosed, whether the suit was regarded 
as one for compensation in damages for breach of 
contract, or for money had and received for the 
plaintiff’s use, or for money lent, and the suit 
should be determined on its merits. Sheo Narain 
v. Jai Gob ind . . I. Xj. R. 4 AIL 281 

30. — — — Partition — Fa ilure of suit-— 
Bight to declaration of share. Where the main 
object of a suit framed and valued as a suit for 
partition of a portion of the estate fails, the plaint- 
iff is not- entitled to turn round and ask for a 
declaration as to the extent of his share. Betten 
Mon ee Dett v. Bbo jo Mohen Dett 

22 W. R. 333 

Affirming s.c-. • • 22 W. R. 11 

31. Possession — Moveable pro- 

perty — Making different case on appeal. In a suit 
for delivery over to plaintiff of papers said to be in 
the possession of defendant, the answer of the latter 
was that he had made over the papers to the plaint- 
iff’s son. This plea was put in issue in the first 
Court, which found that some papers had been deli- 
vered as alleged, and made a decree ordering the 
delivery of certain other of the papers. On appeal 
the attention of the Judge was principally directed 
to the point -whether the receipt of the papers by 
the plaintiff’s son was a receipt by him as plaint- 
iff’s agent. Held, that this point was a departure 
wholly from the case made below, and ought not 
to have been entertained on appeal. Bench antin' 
Boy v. Troyleckhomohinee Dossee 

14 W, 11 . 486 

■32* - — — — .... — Immoveable 

property — Separate acquisition. Held , that the 
question of possession was not a proper one for 
decision when a plea of limitation was overruled, 
and the claim was found to be based, not on the 
fact of possession, but of the claimant being a 
member of the joint family and the property 
acquired by joint funds. Nend Bam v. Chootoo 
I :b, ;; V , - V ■ , ,, ’ ' X Agra 255/ 

"33*0- — — Possession, , .suit for — Ac- 
crual of came, of action — Limitation. In a suit by 
an execution purchaser to recover possession of 
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landed property, where defendant pleads limitation 
and plaintiff proves facts from which the Court is 
unable to draw conclusions of law for itself, plaint- 
iff ought not to be strictly bound to the accrual 
of the cause of action alleged in his plaint, so long 
as that arose within twelve years before commence- 
ment of the suit. Mariam Begem v. Bye Chern 
Dett .... 13 W. R. 269 

34. — Misdescription as- 

to situation of lands — Identification. Where lands; 
claimed under a certificate of sale as being in one- 
village are found to be in another, it is open to the 
plaintiff to show that there has been a misdescrip- 
tion, and that, although the name of the former 
was used, the intention was to convey the lands he 
claimed situated in the latter. Bamgopal Barick 
v . Shib Pershab Sircar . 12 W, R. 483 

35. Failure to prove 

pottah. In a suit for possession by two raiyats 
claiming under different pottahs from the same 
zaminclar, when the defendant’s pottah fails, he 
still has a right to have a judicial determination of 
his claim to occupancy. Bydnath Shaha v. 
Jadeb Chender Shaha . . 3 W. R. 208. 

36. Suit for posses- 

sion on specific title — .Eight of occupancy. A 
plaintiff who succeeds in proving the facts stated, 
in his plaint as necessarily implying a right of occu- 
pancy may succeed in a suit for possession, even 
though he does not prove the title on which he 
specifically relied. Serjoo Pershad v. Bashed 
Rawut . . . . . 21 W. R. 121 . 

37. Decree on ground 

not alleged in plaint. The plaintiff sued for a 
declaration of mirasi mokurrari rights to certain 
lands and for mense profits, alleging that he had 
been wrongfully ejected by the predecessors in title • 
of the defendant. Held , that the lower Courts were - 
wrong in giving the plaintiff a decree for possession 
on the ground of occupancy right, he not having 
claimed such relief in his plaint. Bijoya Delia v. 
Bydonaih Deb , 24 W. R. 444, followed. Brine A- ■ 
ben Chenher Sxrkar v. Dhenunjoy N usurer 

I. X*. R. 5 Calc. 246 : 4 0. L. R. 443 . 

38. Adverse posses- 

sion — Issues. The plaintiff sued to recover posses- 
sion of certain land alleging that it was lakhiraj 
land, which he had purchased from a third party. 
The Court of first instance found that he had nob 
proved the title he alleged, and although it had been 
contended at the hearing that a title by twelve 
years’ adverse possession had been proved, the- 
Court held that it was not proved, and that, as it 
was not alleged in the plaint and no issue was 
raised as to it, the plaintiff was not entitled to 
succeed, and accordingly dismissed the suit. The 
plaintiff appealed, and one of his grounds of appeal 
was that he was entitled to succeed by virtue of 
the title of adverse possession .proved. The lower 
Appellate Court considered that the plaintiff had. 
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proved that he and his vendor had held adverse 
possession for a period of over twelve years and 
gave the plaintiff a decree on the strength of that 
title. The defendant appealed to the High Court, 
and it was contended on his behalf that the plaint- 
iff was not entitled to succeed upon a title of adverse 
possession when it was not alleged in his plaint, 
and no issue had been laid down in respect of it. 
Held , that, as the suit was one for possession, and 
the defendant had express notice in the lower 
Appellate Court that the plaintiff relied on the 
title of adverse possession, and as he took no 
objection, on the ground that he should be allowed 
an opportunity to call evidence to rebui lt, and 
as he had consequently not been prejudiced by 
the course adopted by the lower Appellate Court, 
the decree of that Court should be confirmed. 
Bijoya Debia v, Bydonath Deb , 24 W. B. 444, 
and Shiro Kumari Debi v. Gobind Shaw Tahiti 
I. L. JR. 2 Calc. 418, distinguished. Joytara Dassee 
v. Mahomed Mobaruclc , I. L. R. 8 Calc. 975 , 
discussed. Sunduri Dassee v. Mudhoo Chunder 
Sircar V . '« I, L. R. 14 Calc. 592 


39. 


Belief granted 


on a different ground fro7n that asked for. Plaint- 
iff’s suit was that they were co-owners with B of 
a certain property as members of a joint family 
under the Mitakshara law ; that after B’s death a 
3£ annas share of the property was registered under 
the Land Registration Act in the name of A, the 
mother of B, although the plaintiffs were the owners 
in possession, and A was entitled only to 
maintenance ; that a gift was made of 1| annas 
share by A to her daughter and daughter’s son, 
without right, and the donees having granted a 
zur-i-peshgi lease in respect of that share, the 
zur-i-peshgidars took possession thereof. The 
plaintiffs accordingly prayed for recovery of posses- 
sion by establishment of their alleged right of 
ownership, or, in the alternative, for a declaration 
that they were reversionary heirs to the estate of 
B, and as such not bound by the gift and the zur-i- 
peshgi lease aforesaid. A died during the pen- 
dency of the suit. It was found that plaintiffs were 
not co-owners with B as alleged ; but that, as 
reversionary heirs, they became entitled to posses- 
sion upon A’s death after the institution of the suit. 
Held, that, as the plaintiffs had claimed to recover 
possession in the suit, and as A died before the 
case was taken up for trial, the plaintiffs were 
entitled to the relief, although they asked it on a 
ground different from that on which they recovered 
judgment. Rasul Jehan Begum v. Ram Surun 
Singh . . I. L. R. 22 Calc. 589 


40. 


Defendant sued as 


a trespasser — Right to decree against Mm as a tenant. 
Where a plaintiff brings a suit for possession, 
alleging that the defendant is a trespasser the 
moment it is shown that the defendant is not in 
v possession as a trespasser, but holds as a tenant 
under the plaintiff, the suit must be dismissed, no 
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matter what the character of that tenancy may be. 
Ram Golam Singh v. Heet Nabain Sakoo 

C. ' Xu : xv. ■ Afcy** 

4P — Failure to prove 

allegation of defendant? s tenancy — Bight to treat 
Mm as a trespasser. Where a plaintiff sued for 
lias possession on the ground that the defendant 
was his tenant and had forfeited his tenure by 
denying his landlord’s title and it was found that 
there was no relation of landlord and tenant be- 
tween the parties, the plaintiff was held not entitled 
to succeed on the contention that the defendant 
-was a trespasser. Laljee Singh 
LallRoy .... 25 W. R. 448 

42 . : — — . Failure to prove 

permanent character of tenancy — Bight to decree 
as tenants. In a suit for possession of land on the 
strength of an alleged mirasi mokurari, one ot the 
main issues was whether the plaintiffs were or were 
not tenants of the land in dispute, and upon this 
issue it was found that the plaintiffs had acquired a 
title as tenants from long possession, although they 
failed to establish the mirasi mokurari character 
of their tenure. Held, that the plaintiffs were 
entitled to a decree for possession. Kalee Coornar 
Pattur v. Kheitur Nath Bang, 17 W. B- 47, and 
Surjoo Per shad v. Bashee Bawut, 21 Tr* A. 1M, 
followed. Bijoya Delia v. Bydonath Deb , 24 W. 
B 444, and Brindabun Chunder Sircar v. Dhanan >- 
joy Luskur, I. L. B. 5 Calc. 246 : 4 C. L. B. 443 , 
distinguished. Shib Chund Lahiei Ooymala 
Dasi - - . • . 7 G. L. K. 


43. __ S'uit on ground of 

forcible dispossession where defendant s possession 
is found to be permissive • A suit to recover posses- 
sion of land on the ground of forcible dispossession, 
in which it was pleaded by defendant and found 
as a fact that the defendant’s holding was ox a 
permissive character, should he dismissed at once, 
the defendant’s possession not being a wrongful 
one of the kind alleged by plaintiff. Therigh y 

mode of action in such a case would have been tor 
plaintiff to serve the defendant with notice to quit 
the land, and thereby put an end to the perinission 
relied upon by him. Phillips v. o w B t&°385 

44. _____ — A plaintiff’s fail- 

ure to prove dispossession on the particular date 
mentioned in the plaint is not a, sufficient ground 
for the dismissal of the suit. Huro Chunder 
Ohowdhry v. Gobind Chunder Moheo ^ 

Boga Kolita v. Thoolessur Kayasta 

24 W. R. 357 

Torab Ali v. Mahomed Ameer Hossein 

3 O. L. Jet. IvO 

43 — Suit for confirma- 

tion of possession — Proof that plaintiff was out of 
possession — Change in form of suit. The plaintiff 

18 M 
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part of a joint family property sold by a widow 
without authority. Plaintiff applied to appeal 
specially on the ground, but could cite no authority 
in support of it, that when the eldest member and 
manager of the family purchases out of his own 
separate funds, because the family is joint, the 
property must be considered as joint property. 
Having failed in this character, the Court declined 
to allow him in special appeal to come in as a 
reversioner, and ask for a decree declaring the 
widow’s act void as against reversioner. Madho 
Pershad v . Lalla Jeetun Lall 17 W. R. 98 

49. Joint claim — 

Bight to succeed on proof of separate title . Where 
the plaintiffs in a suit put forward a joint claim, 
it is not enough that one of them 'makes out his 
title ; the suit should be dismissed unless the joint 
claim is established. Bam Comttl Chttckerbutty 
v. Nund Ram Coolal . . 10 W. B. 202 

Sheo Nundun Pershad v. Mukdoom Bttksh 

20 W. R. 864 

50. - - __ Joint claim — • 

Bight to succeed on proof of title to less share 
separately. A plaintiff, suing on the ground that 
she was jointly entitled, was not allowed to suc- 
ceed in the suit whore it was shown she Was only 
entitled to a less share in her own separate right. 
Hurro Monee Dossea v. Onookool Chttnder 
Mookerjee . . . .2 W.yEt. 461 

51. — — • Claim to exclu- 

sive possession — Proof of right to joint possession . 
When a plaintiff in a suit asks for one thing (e.g., 
exclusive possession), a Court ought not to give him 
a decree because he proves that he is entitled to 
another thing (e.g., joint possession). Beejoynath 
Chatterjee v. Lttckhee Monee Dabee 

12 W. R. 248 

Sreenarain Chttckerbutty v. Miller 

15 W. R. O. C. 7 

52. Claim to sepa- 

rate possession — Proof of joint possession — altera- 
tion of claim. When a plaintiff who claims pro- 
perty on the allegation that he purchased it from a 
person to whom it exclusively belonged, fails to 
prove that the property was the separate property 
of his vendor, he cannot have a decree for the 
share of the property to which his vendor was en- 
titled as a member of a joint family. Gottr 
Beharee Ram Bhugght v. Sheoruttxjn Koonwar 

10 W. R. 248 

53. -A Suit for exclu- 

sive possession — Joint ownership proved at hearing 
— Procedure. Exclusive possession can only, be 
awarded on proof of exclusive title. If a case not 
alleged by the plaintiff is disclosed in the evidence, 
the Court can allow it to be set up, provided a 
specific issue is raised on it, and the defendant is 
given an opportunity of meeting it. Parahsram 
%. Miraji . . L L. R. 20 Bom. 569 


VARIANCE BETWEEN PLEADING 
AND PROOF— contd. 

2. SPECIAL CASES — contd. 

sued for an adjudication of his right to, and con- 
firmation of possession of, certain lands, on the 
allegation that they had been conveyed to him by 
one of the defendants and that he was in actual 
possession thereof, and that his title thereto had 
been impeached by the subsequent sale of the same 
lands by his vendor to the other defendant^ The 
Court of first instance found that the plaintiff’s 
allegation of possession was false, and dismissed 
the suit. Held , on appeal, that the suit was rightly 
plaintiff who brings for- 
which he proves in sub- 


dismissed, for though a 
ward a bond fide case, x 

stance, though not in form, would be assisted by 
the Court, in the absence of such special circum- 
stances no such assistance •would be afforded. 
Terietpttt Singh v. Gossain Sttdersan Das 

I. L. R. 4 Calc. 40 

40. Failure to prove 

case in plaint— Bight to decree on other grounds. 
At a sale held under Bengal Act VIII of 1865, the 
defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by 
the plaintiff for recovery of possession thereof, on 
the ground that the property in dispute was a 
lakhiraj tenure created by the Raja of Tippera, 
and that the plaintiff was owner thereof, partly 
by purchase and partly by inheritance. The lower 
Appellate Court found as a fact that the late 
shikmidar, and not the Raja, had granted the 
lands in dispute as bramatar, but not in favour of 
the person through whom the plaintiff claimed. 
The Court, however, passed a decree in favour of 
the plaintiff, as he had been unlawfully dispossessed. 
Held, that the plaintiff, having failed to prove the 
case as set up by him and upon which he claimed, 
could not- he entitled to a decree upon grounds 
other than those stated in the plaint. Is war 
Chandra Chbckerbtjtty v. Bistu Chandra 
Chuoxerbutty 

SB. L. R. Ap. 97 : 12 W. R. 32 

47. — — — — Failure to prove 

case — Changing case on appeal. Each of two pro- 
prietors, A and B, separately mortgaged the whole 
of the joint property to different persons. B's 
mortgagee, who was prior in time, obtained a decree 
on his bond, sold and purchased the house. In a 
subsequent suit for confirmation of light and posses- 
session by A’s mortgagee, he charged that the 
other bond and decree were fraudulent and collu- 
sive, and that B had no interest in the property. 
All these allegations were found to be false by the 
lower Appellate Court. Held, on special appeal, 
that the plaintiff could not recede from the case 
he had made in the lower Courts, and claim to he 
entitled to a decree for A’s interest in the house. 
Dtjrstjn Sahoo v. Pry ag Ram 2 C. L. R. 538 

48. — Failure to show 

alternative case— Eight to change case in special 
appeal. Suit for possession of certain property as 
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61. — — Principal and agent —Suit 

by •principal against agent — Failure of suit on 
grounds pleaded. A bank sued II, its agent, who 
had appointed N to act in the matter of the agency, 
for money belonging to it which II had paid N for 
the purposes of the agency, and which was not 
accounted for by N, claiming the same on the 
ground that N had been appointed to act as a sub- 
agent without authority. The lower Appellate 
Court found that N had been appointed by H to 
act in the matter of the agency with authority, but, 
instead of dismissing the suit with reference to this 
finding, gave the plaintiff bank a decree against 
H on the ground that he had not exercised ordinary 
prudence in selecting N as an agent for his prin- 
cipal. Held, that, inasmuch as the plaintiff bank 
had not claimed relief on the ground that II had 
failed in his duty in naming N as an agent for his 
principal, but on the ground that N had been 
appointed without authority and had failed to 
prove its case, the suit should have been dismissed. 
Hamilton v. Land Mortgage Bask of India 
I. L. B. 5 Alt 458 

02. — Bent — Suit far arrears of rent 

. — Failure to prove contract — Claim for use and 
occupation . Where a plaintiff sued for rent and. 

18 m 2 


57 - Claim to share 

of property as being partitioned — Relief inconsist- 
ent with allegations on plaint. In a suit to recover 
a quantity of land alleged to have formed part of 
a joint estate which had descended to plaintiff and 
his brothers, but which was subsequently divided 
into separate shares : — Held, that upon failure of 
proof of the allegation of partition plaintiff might 
obtain relief upon the first allegation ; and the 
Court below was not debarred by law from framing 
an issue as to whether plaintiff was entitled to 
recover to the extent of the interest which he had 
in the land, if found to be joint property. Etjkker 
Pass Poorqheet v. Gopad Mookerjee 

12 W. B. 107 

— Suit for posses - 

sion on allegation of partition , — Failure to prove 
division — Change of case on appeal . Plaintiffs, 


VABIANCE BETWEEN 
AND BROOB—contd. 


PLEADING 


2. SPECIAL CASES — contd* 


Suit for exclu- 


sive possession— -Proof of hearing of joint owner- 
ship — Procedure. The plaintiff sued for possession 
of certain land. The lower Court held that the 
land was the joint property of the plaintiff and 
defendant, but finding that the plaintiff had been 
in exclusive possession allowed his claim and gave 
him a decree. On second appeal '.—-Held, that ex- 
clusive possession could not be awarded unless 
exclusive title was proved. On plaintiff’s appli- 
cation, which was not opposed by the defendant, 
the decree of the lower Court was varied, and the 
plaintiff was awarded joint possession of the pro- 
perty in suit. Nana v. Appa 

I. L. B. 20 Bom. 627 


55. 


Failure of proof 


of right to sole possession — Decree on admission of 
defendant of joint possession. Where a plaintiff 
sued for sole possession and a declaration of sole 
title, and the defendant admitted that he was in 
joint possession bat the plaintiff went on with his 
suit in order to get a decree that be was solely 
entitled and in sole possession, and failed to prove 
his case, he was held not entitled to a decree found- 
ed on joint possession. Ltjkhttn Singh v. Nttfftjr 
Sing . . . . . 16 W. B. 311 

56. Suit for posses- 


sion of share — Decree for joint possession. In a 
suit to recover possession of a third part of a khana- 
bari, where the first Court, considering that there 
never had been a partition in definite shares, 
ordered restoration to the sort of possession plaint- 
iff had enjoyed previous to being dispossessed : — 
Held, that there was no objection to the decree 
being in that form ; and although a plaintiff does 
not prove the precise claim which he makes, if he 
is substantially right he ought to have a decree, 
and not be left to bring another suit. Rajkishore 
Shudder v. Huree Mohun Bhuddttr 

19 W. B. 195 

Dissenting from Reejoynath Chatterjee v. 
Litckhee Monee Dabee . . 12 W. R. 248 

57.- 


VABXANCE BETWEEN PLEADING 
AND PBO OP — contd. 

2. SPECIAL CASES — contd* 
being members of a joint Hindu family alleging 
division, and a sale to them by other members of 
their share in the family property more than twelve 
years before suit, sued to eject a more recent pur- 
chaser. The plaintiffs failed to prove division as 
alleged. One of the members of the family who 
was in possession of the property to which the 
sale-deed related did not join in executing it. 
Held, that the plaintiffs, having failed to prove 
division as alleged, were not entitled in second 
appeal to have their suit treated as a suit for par- 
tition. Muttusami v. Ramakrishna 

I. L. B. 12 Mad. 292 


Claim to pro- 


perty on separate title — Right to decree on joint 
title. The plaintiff alleged in his plaint that the 
defendant had erected a hut, or challa, upon ground 
to which he, the plaintiff, was separately entitled. 
The lower Appellate Court found that the land in 
dispute was the joint property of both parties, and 
that the defendant was not at liberty to erect the 
hut without the express permission of the plaintiff, 
and ordered the demolition of the challa. Held, 
that the plaintiff was not entitled to a judgment 
upon a ground which was inconsistent with the case 
set out in his plaint, Nabin Chandra Mitter v, 
Mahes Chandra Mitter 

a B. L. B. Ap. Ill : 12 W. B. 69 

00, - Pre-emption, suit for — 

Claim to right in different ways. In a suit to 
establish a right of pre-emption, where the plaint 
is framed on right of Shufeh Khuleet, the plaintiff 
ought not to be allowed to shift his ground and 
make out a new case as Shufeh Jah. Gobind Row 
v. Girdharee Sahoo . . 24 W, B. 855 
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VARIANCE BETWEEN PLEADING- 

AND PROOF — contd. 

2. SPECIAL CASES — contd. 

— Suit for declara- 
tory decree — Suit under JBengal Eent A.ct, 1869*- 
Where the plaintiff sued under Bengal Act VIII of 
1869 for a declaration that certain land was mal,. 
as well as for assessment of rent thereon and for 
arrears of rent at the rate assessed, and the suit 
was dismissed, and on appeal the plaintiff aoan- 
doned the two last points in his claim and asked 
merely for a declaratory decree : — Held, that the- 
lower Appellate Court ought, notwithstanding the 
plaintiff had elected to sue under the Rent Act to 
have proceeded with that part of the case, and 
disposed of the appeal as to that only. Anund 
MoYEE DoSSEE V . RAYE MONEE DOSSEE 

20 W, R. 14: 

07. — Suit for kabuliat 

on allegation of holding specific quantity of land 
— Failure to prove allegation. In a suit for a 
kabuliat, on the allegation that the defendant is 
holding a specific quantity of land under him, if 
the plaintiff’s allegations are disproved, and the 
relation of landlord and tenant is not established, 
the plaintiff’s suit must altogether fail. Yakoob 
Ali v. Kaernoollah . . B¥. E, 329 

68. • Suit for rent — 

Failure to prove kabuliat. The plaintiff, having 
sued for rent upon a kabuliat and failed to prove 
it, is not entitled to a decree if he shows that the 
defendants had paid him rent for a number of 
years, the Court observing that it w r ould not be 
the exercise of a sound discretion to allow a party 
who relies upon a document to set up a fresh case- 
when an issue as to the execution of such docu- 
ment is found against him, and there are good 
reasons for believing that the document is not 
genuine. Nurrohurry Mohonto v. Narainee' 
Dosser W. R. F. B. 23 : 1 Ind. Jur. O. S. 9' 

1 Hay 34 

s. c. Narainee Dossee v. Nurrohtjrry Mo- 
honto ..... Marsh. 7 0 

WOODOY NaRAIN V. DuRRIAHO PtOY 

W. R'. 1864, 187 

Ram Naffer Khara v. Degumber Chattekjee 

W. R. 1864, 259 

Kureemqodbeen Biswas v. Hurochunder 

Go oho ..... 1W. R. 305- 

Go vind Ramchandra Gokhle v. Ahmed 

5 Bom. A. C. 133 

Bhoyrub Ckunder Chowphry v. Haradhun 
Ghose . • Marsh. 561 : 2 Hay 666 

Simeoo Kareegur V. Anund Chunber Roy 

Marsh. 57 : Hay 130 
. See also Jeetoo v. Beetun 

Marsh. 47 : 1 Ind. Jur. O. S. 85 : 

1 Hay 112 ■ 

Fatima Bebee v. Arif Sooeanee 

Marsh. 263 : 2 Hay 106 

So also in the case of a defendant. Gooroo Doss 
Ghose v. Sristee Dhur Day 


2. SPECIAL CASES — contd, 
failed to prove any contract, express or implied, to 
pay it, he was held not entitled to change his case 
and ask for compensation for use and occupation. 
Luchmeeput Doss v. Enaet Ali 

22 W. R. 346 


63. — - — Suit for arrears 

of rent — Failure of plaintiff to prove alleged rate 
'■vf\ rent— Ascertainment of proper rate — Duty of 
Court — Form of decree. In a suit- for arrears of 
rent at certain alleged rates in which the plaintiff 
fails to prove the rates alleged by him, it is not the 
duty of the Court to ascertain what were the fair 
rates, unless it is asked to do so. The case of 
Punnoo Singh v. Nirghin Singh , I. L. R. 7 Calc. 
298, does not lav down a contrary rule. Rash 
Dhary Gore v. Khakon Singh 

I. Xj. R. 24 Calc.. 433 


64, Suit for rent on 

unstamped lease— Failure to prove lease — Eight to 
recover damages for use and occupation. The 
plaintiff alleged that he had given possession to 
the defendant of a certain estate, in consideration 
of the payment by the defendant of annual rent 
for a term of five years ; that the defendant had 
paid the rent for the first three years of the term, 
but had neglected to pay any for the last two 
years, and that since the expiry of the term the 
defendant had, remained in possession; and he 
claimed to recover possession of the property and 
a certain sum for its use and occupation by the 
defendant. He also claimed to recover the same 
sum as damages for the retention of the estate by 
the defendant, from the date up to which the 
defendant had last paid rent. The agreement 
between the parties was contained in certain letters 
which were unstamped. Held, that, although the 
claim to relief made by the plaintiff on the basis "of 
the contract must fail, because there was no evi- 
dence of the contract on which the Court could act, 
yet he could fall back on his claim to recover 
damages for the use and occupation of the land, as 
the defendant could not defend his possession, being 
equally incompetent with the plaintiff to rely on 
the terms of a contract of which he could not give 
proof, and as he did not deny the use and occupa- 
tion alleged, he had no answer to the claim for 
damages. Macciveron v. Wallace 5 NT. W. 65 


;; I.65..; . .. - ■ , Suit for rent in 

kind — Evidence of nugdi rent. In a suit for a 
balance of rent on the allegation that defendants 
cultivated a portion of plaintiffs 5 jaghir as bhowli 
tenants, where defendants denied that they were 
such tenants and pleaded a mokurari pottah 
Held, that, even on the defendants failing to estab- 
lish their plea, the suit could not succeed as the 
plaintiffs failed to make out their case and it 
appeared that the defendants were holding the 
whole jaghir at a nukcli rent. Luchmeebhur 
Pattuck 'v. Rughoobur Singh 24 W. R. 284 





§. ■ 


DIGEST OP CASES. 


. In a suit claim for use and occupation — Damages for use and 
h at a fixed occupation . In a suit for rent, when no alternative 

. the ground claim is made for use and occupation, no damages 

1 rent which can be decreed for use and occupation. Lulchee 

f the perma- Kanto Dass Cliowdhry v. Sumeeruddi Lusher , 23 
[ in proving B* £. B. 243 : 21 W. R. 208, and Surendra : Mamin 

that suit to Singh v. RJiai Lai Tfaikur, I, L. R. 22 Gale. 752, ' 

at a fair and referred to and followed. Nityanund Chose v. 
'anhye Lall Kissen Kishore , IF. R. Sp. No., Act X, 82, and 

2 Hay 422 Lalun Monee v. Sona Mo nee Dahee, 22 IF. R. 334 , 

distinguished. Rackhea Singh v. Upendra 
t on kabuliat Chandra Singh . I. L. R. 27 Gale, 239 

doint* U The — Suit for enhance 

WhiiW rmt °f rent— Suit on kabuliat — Amendment of 

jj ^ ac |, on a plaint — Decree for rent on failure to prove kabuliat. 

oottah V * that a suit on a kabuliat, where no alternative claim 
L . MY J +1 ■. + for rent at an old rate is in words expressly asked 

1 „ for in the plaint (although it is disclosed" by the 

v Jardine P* ai bt that the defendant had previously occupied 
r W R 163 the land in suit at a rate which the evidence 
proved to be lower than the rent mentioned in 
lure to prove ^e kabuliat), an <i ‘Where the kabuliat is not proved, 

r .„,7 m ij it is in the discretion of the Court to amend the 

The plaint- P* ainfc or tIie issues, and to allow an alternative 

:>rresporidin<* claim to be tried ,* and when the omission to make 

hoMi fahpu claim in the plaint appears to have been an 

r/avA 7 9 inadvertence, it is right that the Court should do 

i- . so. Lukhee Kanto Dass Cliowdhry v. Sumeeruddi 

ntSh TW Lwker, 13 B • L - R ■ U3 > commented upon. 

nA . n ‘ Roushan Ribee v. Hurray Krtsto Nath 

irss 1 l o «» 

ut a right of 75. - — - — — — — — — Suit for enhance- 

e entitled to ment of rent — Statements in plaint. Although in 
t a fair and a suit for enhancement the plaintiff should not be 

evidence as tied down too strictly to his statements, yet he 

tem a decree must to some extent be limited to the case" made 
i -tfas errone- in the plaint. Bonomalee Churn Mytee v. 
the question Shoroqp Hootait . 14 W . R, 60 

determined, 76. Suit for enhance - 

iken by the merit of rent — Failure to prove rent as claimed . 

special con- If the plaintiff is unable to show that he is entitled 

ih had rested to the rent exactly as he claims it, the Court is not 
,ney raivats, debarred from giving him a decree for such enlian- 

the 16-anna ced rent as it thinks ought to be paid, e.g., to 

made parties divide the land into different classes and assign a 
fri^rTP separate rental to each description. Bhugwan 

w K Chunder Boy Chowdhry v. Jegur Khan 

22 W. R. 456 

77. ■ Suit for enhance- 

ment of rent — Failure to prove notice. In a suit 
originally treated by the plaintiff as a suit fox en- 
hancement of rent, he cannot, after failing to prove 
notice, treat the suit as one for enhancement, and 
say no notice was necessary. Rash Behary Moo- 
keejee v. Khettro Nath Roy 1C. I*. R. 418 

78, Suit for enhance- 

ment of Tent-Suppression of material fact - 
A plaintiff must state clearly in his plaint the sub* 
stance of his claim, i.e., the particular mode in 


72. Suit for rent — 

Failure to prove kabuliat. Where a landlord sued a 
raiyat for arrears of rent alleged to be due under 
a kabuliat, and the Court found that such kabuliat 
had not been executed by the raiyat, although he 
had occupied the land, the landlord was held not 
"entitled to have a further trial of the question 
v/hether any and what amount of rent Was due on 
account of the raiyat’s occupation of the land. 
Lukhee Kanto Dass Chowdhry v. Sumeeruddi 
JLusker 

13 R. L. R. B. B. 243 : 21 W. R. 208 
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VARIANCE BETWEEN PLEADING VABIANCE BETWEEN PLEADING 
AND PBOOF — contd. AND PBOOF— contd. 

2. SPECIAL CASES — contd. 2.. SPECIAL CASES— ccmftZ. 

which his claim arose, as 'well as the amount of 83, - — ' Failure to prove 

that claim. Thus, -where a plaintiff allowed the adoption— Right to succeed by inheritance— Civil 1 

Court below to decide the case as if his contention Procedure Code, s. 146 — Failure of plaintiff to 

was an ordinary case between a landlord suing to prove unnecessary averments— Decree on admission 
enhance and a tenant resisting his claim, and the of defendant. In a suit brought by an undivided 

statement of the defendant divulged the material member of a Hindu family to set aside a sale made 

circumstances of the case that the plaintiff’s estate by the managing member and to recover a moiety 

was let in farm, the High Court refused to allow of the land sold, the plaintiff alleged that he had 

the plaintiff on appeal to rest upon an alleged been adopted by his deceased uncle and claimed as- 

stipulation in a farming lease, the existence of adopted son. The purchaser denied the adoption, 

which he altogether suppressed in the Court below, alleged that plaintiff was the natural brother of the 

reserving to him the right of collecting from the vendor, and justified the sale under Hindu law- 
tenantry an enhanced rent during the currency of The lower Courts found that the adoption Was not 

the farming lease. Hurro Soondery v. Muddun proved, and, of the plaintiff urging that if the 

Mohun Dutt - . W. B. 1864, Act X, 34 adoption was not proved, yet he was entitled to 

_ , . recover by virtue on the admission that he Was the- 

70. . Might of suit— Cause of action na tural brother of the vendor, held that the latter 

not shown in plaint, but proved - m course of case . c ] a im was inconsistent with the claim as adopted 

Where a plaintiff brought a suit for confirmation go3l> The suit Was therefore dismissed. Held, on 

of his title to an estate, in consequence oi the op- appeal, that the suit was improperly dismissed, and 

position offered by defendant to an application for that, if the purchaser could not justify the sale, 

partition by a vendee who had purchased a portion the plaintiff was entitled to succeed. The rule 

of plaintiff s share and the Court of first instance that the decree should be in accordance with what 

tried the case on its merits and gave the plaintiff - g a p e g ed and p roved is intended to prevent sur- 

a decree:— Held, that the lower Appellate Court was prise? and is not applicable to a case in which the 

not justified m reversing the decision of the first defendant > s own admission is adopted as the ground 

Court on the ground that no cause of action had dec j s i on a g a i ns t him. Appayya v. Bamjreddi 
been disclosed, because, although the plaint resell j II Mad. 367 

disclosed no cause of action, yet, on the trial of the 

suit on its merits, a cause of action had been dis- 84. — - — - — Title of separate 

closed in the opposition which defendant had acquisition by purchase — Setting up inconsistent 

offered to the partition proceedings, and which had title by joint purchase. The plaintiff, having set up 

interfered with the enjoyment of his rights by the a title by sole purchase, Was held not at liberty to 

plaintiff. Lallak Mahtab Roy v. Debee Dutt change his case entirely, and to come in and set 

Singh ..... 25 W, B. 204 up another and inconsistent title, founded on in- 

80 . _ Specific performance — Suit heritance or joint purchase. Boss Ram Doss v 

to enforce contract of betrothal — Failure to prove Mohendea Roy Decha . 18 W. R. 274 

complete betrothal. The plaintiff, on behalf of 85. • — — : ■ ' ' ■ — — Allegation of 

her infant son, sued the father and guardian of title by purchase — Failure to prove alleged title — - 

M B to recover possession of M B, alleging that Possession, title by. In a suit for declaration of 

M B had been betrothed to her son, and that title to and possession of certain property on the 

under the Hindu law a betrothal was the same as allegation of purchase and subsequent forcible 

marriage and could not be repudiated, and that the ouster it was held that the plaintiff, having failed 

defendant had on demand refused to give up M B. to prove the purchase or the forcible dispossession, 

Held, that the suit having been brought on the could not succeed on mere proof of twenty years’ 

allegation of a perfect betrothal equivalent to possession. A plaintiff who sues on one title can- 

marriage, it could not be tried and decided, by the not succeed on another entirely different. Hero 

Court as if it were a suit for damages on account Sunduree Debia v. Unnopoorna Debia 

of breach of contract. Nowbut Singh v. Lad 11 W. B. 550 

^ OOEB * # * • 5 N. W. 102 Bijoya Debia v. Bvdonath Deb 

81. — r— Title — Setting up different title 24 W. B. 444 

from that alleged. The plaintiff cannot be allowed 80. Pailure to estab- 

■ to set up a different title from that on which he Ush 'particular title— Title by long possession. 
sues and fails to prove. Ishan Chun der Chow- Where- a plaintiff brought a suit to establish his 

dhry v . Sharoda Goopteah . 12 W. B. 487 title, and the lower Court, on a trial of the issue, 

32. _ — . — _ — - - — - Suit for recog ni- thought the title was not proved, yet gave plaint- 

. lion of adoption — Right to show title by inheritance. iff a decree on the ground of his being in possession 

A distinct suit for the recognition of an adoption for a long time : — Held, that the lower Court ought 

having totally failed, the plaintiff is not entitled to not to have given a decree upon a ground not sug- 

fall bade on his right by descent. Sreeggbind gested in the plaint or in the issues tried. Bhaygo 

■ Singh v. Obit Narain Singh . W. B. F. B. 4 Mutty Bibee v. Mahomed' Wasil 25 W. B. 315 


HPIIll 


nil 
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VARIANCE BETWEEN PLEADING 
AND PRO OP — contd. 

2. SPECIAL CASES — contd. 

Failure to prove 


87. 


particular title — Title by right of occupancy- 
Act X of 1859, s. 6. In a suit for possession of 
land after purchase, where defendant pleaded that 
he had long held under a rniras pottah which both 
the Courts below found to be false : — Held, that the 
defendant could not be allowed in special appeal to 
come in for the first, time with an allegation of 
a new and separate title, viz., a right of occupancy 
under s. 6 Act X of 1859. Sooejo Koomar v. 
Gengadher Roy . . . 12 W. R. 80 


88 . 


Failure to prove 


wv-*- — — * . 

specific title— Title by possession— Form of plaint. 
Where a plaintiff who fails to prove a specific 
title which he sets up, yet causes it to appear that 
he has had a clear bond fide possession from which 
the Court can infer a good title, the Court will not 
shut him out in consequence of the mere form of 
the plaint. Kylash Kaminee Dossia v. Jedoo 
Bashinee Dossia . • • "W* 

39^ — Allegation of 

mohurari right and failure to prove it. In a suit 
to recover possession of land which defendant 
alleged himself to have held for more than twelve 
years under a mohurari lease, where the lower 
Appellate Court, finding that defendant failed to 
prove his mohurari right, declared he had no title 
to hold as a squatter :—Hcld 9 that, notwithstanding 
the failure of the defendant to prove his mokurar. 
lease, the lower Court ought to have found what was 
the nature of the occupancy, and how long it had 
subsisted. Jorawer Singh v. Khyr at Ali 

10 W. R.. 360 

9 Suit in one capa- 

city, proof of right to succeed in another. A suit 
was brought by a Hindu widow to recover her 
share as heiress to her husband, in certain family 
property, of which she claimed a portion in. her 
absolute right, and a portion as one of the joint 
shebaits of certain idols. Among other properties 
plaintiff claimed one-fifth share in a talukh, not as 
a debutter property, but, in right of her husband, 
as her absolute property. The first Court found 
that this share was the property of a certain idol, 
and held that she had not maintained the allega- 
tion in her plaint, and even if entitled to it. in her 
ri°ht of joint shebait, she could not recover in that 
capacity, as she had not framed her plaint in that 
wav and had not sued as shebait. The Privy 
Council held the High Court to be right in treating 
this objection as one rather of form than or sub- 
stance, and in giving the relief prayed for. Kadha 
Mohen Mendel v. Jadoomoitoe^os&ei^ ^ ^ 


91. 


• Amendment of 


■plaintr— Alternative relief— Ejectment smt— Fail- 
ure to prove lease— General title. Where, m an 
aotion of ejectment against a tenant holding over 
the lease sued on was inadmissible in evidence tor 
want of registration, and the plaint was not amend- 


VAR1A3STCE B1TWEEH PLEADIHG- , 
AND PROOF— contd. 

2. SPECIAL CASES — contd. 
ed to one containing an alternative claim for parti- 
tion : — Held, that the plaintiff could not be allowed 
to fall back upon his general title and obtain a ■ 
decree for partition. Raytckanbra Bapuxi 
Gokhle v . Yasedev Morehat Kale 

I. L. R. 10 Bom. 451 

g2, Right to ease " 

ment in suit for right of ownership— Decision on 
case not made in pleadings. In a suit, brought to 
establish a right of ownership over certain land 
Held, it was not competent to the Court to enter 
into and decide upon the plaintiff’s right to an ease- 
ment over the same. A question not raised by the 
plaint ought not to be decided by the Court. 

LalJI R “ * GA 2 BoA. 1 IS^fnd Ed. 17 6 
0g _ — Title by pre- 

scription— Making case different from that in plaint. 

In a suit for the removal of a pucca building recently 
erected by defendant upon land lying between the 
premises of the two parties to the dispute, where 
plaintiff’s claim to use the land had been put upon 
his title as owner '.—Held, that, having failed, to 
make out the case originally set forth m the plaint, 
plaintiff had no right to fall back upon a title by 
prescription. Bhooben Mohun Mendel Rash 
Wares Paul . . . 15 W. R- 84 

Q/p : ■ ■ — - — * — : — — — — — Suit by dea ee~ 

holder to declare a house subject to attachment in 
execution as being the property of the, judgment- 
debtor— Decree for plaintiff on ground that yudg- 
ment-debtor, though not the dwner of the house, had 
an attachable interest in it as permanent tenant— 
New case made on appeal. The plaintiff s case 
be in 0, that a certain house Was the absolute pro- 
perty of his judgment-debtor, and that therefore 
he (the plaintiff) was entitled to attach it in execu- 
tion of his decree, the Subordinate Judge found 
that the judgment-debtor was not the owner of 
the house, and rejected the plaintiff’s claim. Ihe 
Appellate Court held that (though the judgment- 
debtor w'as not the owner) he had an attachable 
interest in the house as permanent tenant, and 
allowed the plaintiffs claim. On appeal to the 
Hi<di Court by the defendant : — HeW, that the 
order of the Appellate Court made out an entirely 
new ease for the plaintiff winch_hehadttot ma.de 
himself at any period of the tnai, and that the 
decree of the lower Appellate Court should not be 
reversed. Irakgowda i>. „ Bom _ 772 

95 # — Possession, suit for 

Practice — Pleadings— Failure of plaintiff to prove 
the case set up by him in his plaint— RigM to succeed 
upon a case different from that alleged. The plaint- 
iff came into Court alleging that the defendant 
had, about eight years previously, hired a house 
from him at a monthly rent of one rupee, ^ hut 
latterly had failed to pay the rent, and that the 
plaintiff had given the defendant notice to quit 



DIGEST OF CASES. 
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VARIANCE BETWEEN PLEADING ) VARIANCE BETWEEN PLEADING 

AND PROOF — contd. 

3. ADMISSION OF PART OF CLAIM — contd. 

Roqkhini Kant Roy v. Sharikatuntssa. Bibi 

13 B, L. R. 246 note : 20 W. R. 64 

Raj Goomar Singh v. Choto Raj Coomar 
Singh . . , W. R. 1804, Act X, 12 

Hulodhur Sen v. Seetul Chunder Bhoomick 

23 W. R. 85 

3. Failure to prove 

case— Bight to decree on admission of defendant — 
Dismissal of suit. In a suit for rent, based upon 
an alleged settlement, the plaintiff failed to prove 
such settlement. Held, that no issue having been 
raised as to what was the fair and proper value of 
the land, the plaintiff was not entitled to have 
that question determined : his suit must either be 
decreed -at the rate admitted by defendant, or dis- 
missed. Lutf Ali Khan v. F akira Singh 

6 C. L. R. 208 

4. Suit for arrears of rent — 

Failure to prove rate — Decree at admitted rate. 
In a suit for arrears of rent, where the plaintiff 
fails to prove the rate of rent claimed in the plaint, 
it is the duty of the Court to find the proper rate 
of rent payable by the tenant to his landlord, and 
not to give a decree merely for the rent admitted 
by the tenant. Ptjnoo Singh v. Nirghin Singh 

I. L. R. 7 Calc. 298 :8 C.L. R. 310 

5. - — — — — — Suit on new 

agreement— Failure to prove agreement — Decree at 
admitted rate. The defendant held lands under 
the plaintiff at a certain rat© per bigha. The 
plaintiff brought a suit for arrears of rent on a new 
agreement alleged to have been entered into by the 
plaintiff and the defendant, whereby the latter 
agreed to pay a higher rate per bigha. The lower 
Appellate Court found that the new agreement had 
never, in fact, been entered into, and gave a decree 
for the old rate of rent without going into the ques- 
tion whether it was a fair rent or not. Held, 
that the decision was correct. Sufdar Reza v. 
Amzad Alt 

I. L. R. 7 Calc. 703 : 10 C. L. R. 121 


% SPECIAL CASES — concld. 

the house. The plaintiff claimed possession and 
damages, but not arrears of rent. The defendant 
denied the tenancy alleged by the plaintiff, and 
asserted that she 'had been in adverse possession 
for a period of seventeen years. She also asserted 
that she had purchased the land upon which the 
house stood, and had herself built the house. The 
findings in first appeal of the Court below, after 
remand of issues by the High Court, were, that the 
plaintiff was the owner of the house, and that the 
defendant occupied the house as a friend, with the 
permission of the plaintiff ; that the defendant had 
never before this asserted her title to the house, 
and that her possession was permissive. Held, that 
plaintiff was entitled, upon the facts found, to a 
decree for possession, notwithstanding that his case 
had been that the defendant was his tenant. 
Bajrang Das v. Hand Lai , All. Weekly Notes (1884) 
285 , and Balmakund v. Dalu, All. Weekly Notes 
(1901) 157 , distinguished. Abdul Ghani v. Babni 
(f.b. 1902) / . I. L. R. 25 All. 256 


3. ADMISSION OF PART OF CLAIM. 

1. Suit for vent— Failure to prove 

jummabundi — Form of decree. The plaintiff 
sued for rent at R22 a year on a jummabundi 
which he alleged was signed by all the raiyats when 
he came into possession ; the defendant denied that 
he was a party to the jummabundi, but admitted, 
that he held some portion of the land as tenant 
of the plaintiff at a yearly rent of R5, and that the 
balance due by him to the plaintiff was R5-I5. 
The plaintiff failed to prove the jummabundi. 
Held , that the plaintiff must, if he accepted the 
admission of the defendant at all, accept it as a 
whole and was therefore only entitled to a decree 
for R5-15, and not to a decree for all the years 
for which he claimed rent at R4-13 per annum. 
Bonomalee Churn Mytee v. Hafizuddeen 

13 B. L. R. 247 note : 12 W. R. 317 

And see Lukhee Kanto Dass v. Chowdhury 
Sumebruddi Lusher 

13 B. L. R. F. B. 243 : 21 W. R. 317 

and Roushan Bibee v. Hurray Rristo Nath 

I. L. R. 8 Calc. 926 

2. — — Dismissal ■ of suit 

on failure to prove it — Bight to decree on defendant's 
admission. Where the plaintiff brought a suit for 
rent for R1 85, as rent for two years, which he 
alleged was payable in produce, and the defend- 
ants alleged that the rent was only R29 a year 
and that the plaintiff had sued them on a former 
occasion and obtained a decree at that rate, the 
Judge, finding the defendant’s case proved, held 
that, as the plaintiff had set up a false claim, he was 
not entitled to a decree, and dismissed the suit. 
Held, on special appeal the plaintiff was entitled j 
to a decree for rent at the rate admitted by the 
defendant. Kishen Mohun Hooker jee v. Rajoo 
Bey * 13 B. L. R. 245 note ; 19 W, R. 234 

r : : : 


6. Failure to prove 

rent in kind — Failure to prove case — Decree on 
admission of defendant for money rent. In a suit 
for arrears of rent, as bhowli rent, where the plaint- 
iff failed to make out his title to bhowli rent or 
rent in kind, the first Court, finding that the evi- 
dence established a commutation of bhowli rent into 
rent in money, dismissed the suit with a reserva- 
tion of the plaintiff’s right to sue again for nagdi 
rent. The lower Appellate Court, agreeing in the 
first Court’s view* of the facts, and finding that the 
defendant admitted that he owed rent in money, 
decreed the claim to the extent of the admission. 
Held , that the lower Appellate Court was right, and 
that the reservation of right by the first Court 
was of doubtful operation. Bibeejan v . Bhajul 
Singh ..... 21 W. R. 438 
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•VARIANCE BETWEEN PLEADING- j WEHDO TZ—concU. 
AND PROOE — conoid . 

3. ADMISSION OE PART OE CLAIM —concld. 

7. Omission to make alterna" 

live claim — Suit for rent — Beng. Act VI of 
1862 , $. 10. In a suit for rent, where the claim 
was at the rate fixed by the revenue officer acting 
under Bengal Act VI of 1862, s. 10, and was dis- 
missed on the ground that that officer had not the 
power to assess such rent as he thought proper : — 

Held , that the plaintiff, whose claim Was not in the 
alternative, was not entitled to a decree at the 
rate previously paid. Dwarkanath Bose v . Ram 
Lochun Bose ... 23 W. R. 465 

8. - ... Suit for ejectment — Entry 

under unregistered lease — Holding over — Land- 
lord and tenant — Proof of terms of lease — Decree 
for rent upon admission of different tenure by 
•defendant. The plaintiff sued in 1881 to recover 
•certain land and arrears of rent from the defendant, 
alleging that the defendants’ ancestor entered on 
the land as tenant in 1865, under a lease for five 
•years, which was not registered. The defendant 
denied the lease of 1865, admitted that she was the 
tenant of the land, but denied that she could be 
ejected, and claimed to deduct from the rent cer- 
tain emoluments. Held , (i) that the plaintiff could 
not prove the tenancy alleged in the plaint, inas- 
much as the lease of 1865 was not registered, and 
therefore could not eject the defendant ; (ii) that 
the plaintiff was entitled, upon the defendant’s 
admission, to recover from the defendant, in this 
suit, the amount of rent admitted to be due, and 
•no more. Nano alt v. Raman 

I. Xi. R. 7 Mad. 226 


— petition by — 

See Registration Act, 1877, s. 78 (.1871, 
s, 73) . . LL.R.1 All, 318 


■VENDOR AND PURCHASER. 


1. Bills of Sale . . . 12825 

2. Breach op Covenant . . 12826 

3. Breach op Warranty . . 12829 

4. Caveat Emptor . . . 12832 

5. Completion op Transfer . 12833 

5. Conditional Sales . . . 12838 

7. Consideration . . . 12839 

8. Fraud . . . . . 12843 

9. Invalid Sales . . 12844 

10. Lien 12852 

11. Notice . . . . • 32854 

12. Possession .... 12863 

13. Purchase of Mortgaged Property 12866 

14. Purchase -money and other Pay- 

ments by Purchaser . . 12871 

15. Purchasers, Rights op . . 12877 

16. Setting aside Sales . • 12881 

17. Title . . . > • 12881 

18. Vendor, Rights and Liabilities 

of ..... 12883 

19. Miscellaneous Cases . . 12891 


See Principal and Surety 


See Account L Xu R. BO Bom. 1 

See Attachment— Subjects of Attach- 
ment- — Debts- I. L. R. 16 AIL 286 

See Benami Transaction. 

See Broker I. Xi. R. 20 Bom. 124 
X. D. R. 22 Bom. 540 

See Contract . I. B. R. 30 Bom. 1 
See Contract — Alteration of Con- 
tracts— Alteration by the Court 

(Inequitable Contracts) ; 

I. D. B. 25 Bom. 126 

Breach of Contract . 7 C. W . NT. 562 
See Contract Act, s. 73. 


VATAH. 


See Collector I. Xj. R. 18 Bom. 103 
See Hereditary Offices Act (Bom. Act 
III of 1874). 

See Hindu Law — Adoption — Who may 
or may not be adopted. 

X. Jj. R. 27 Bom. 75 


See Service Tenure, 


VATAHDARS. 

See Hereditary Offices Act (Bombay) 

VATAHDARS ACT (BOM. Ill OP 1874). 


See Contract Act, s. 78. 

I. Xi. R. 15 Oalc. 1 

See Costs — Special Cases — Vendor and 
Purchaser . X. Ii. R. 11 Bom. 272 

See Damages — Suits for Damages — 
Breach of Contract. 

I. D. R. 11 Bom. 272 


See Hereditary Offices Act (Bombay). 
See Jurisdiction of Civil Court- 
Offices, Right to. 
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DIGEST OF CASES, 


Bee Easement I. X*. R. 18 Bom. 882 

Bee Estoppel — Estoppel by Conduct. 

4 B. B. R, P. C. 18 
I. X,. R. 5 Calc. 889 

$ee Fraud — -What Constitutes Fraud 
and Troop op Fraud. 

I. Xi. R. 18 Bom. 229 

Bee Jurisdiction of Civil Court — 
Registration of Tenures. 

I. Xi. R. 19 Bom. 43 

Bee Land-revenue. 

I. B. R. 25 Bom. 714; 752 

Bee Limitation Act, 1877, s. 28. 

X. X*. R. 27 Mad. 28 

Bee Limitation Act, 1877, Sen. II — 
Arts. 62, 97 I. Zj. R. 25 Bom. 593 


Art. Ill 1. 1». R. 24 Mad. 233 

Art. 116 I. Xi. R. 24 Mad. 233 

I. L. R. 25 Mad. 55 

Bee Limitation Act, 1877, Sch. II, Art. 
134 (1871, Art. 134). 

I. B. R. 3 Bom. 269 
X. B.R. 19 Bom. 140 

Art. 136 . I. Xi. R. 23 All. 442 

Arts. 136, 138 I. L. R. 31 Calc. 68l 

Bee Eight of Suit — Interest to Sup- 
port Eight . X. L. R. 9 All. 439 

Bee Sale in Execution of Decree — 
Person selling Property of which 

HE IS NOT, BUT AFTERWARDS BECOMES, 

Owner . X. Xj. R. 4 Calc. 677 

Bee Sale of Goods. 

I. Xj. R. 17 Bom. 62 

See Specific Performance— Special 
Cases . . I. L. R. 9 All. 705 


1 ,4 l : - li Hi 
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OB, AND PURCHASER— co««. 
BREACH OF COVEN ANT — conti. 
for title under the Transfer of Property 
5, sub-s. (2). 

Breach of cove" 

title— Measure of damages, A purchase*- 
from his holding is entitled to reeove r 
vendor who has guaranteed his title the 
f the land at the date of the eviction. 
> 4.3 Saubhagyadas v. Akmedkhan. . 

I. Xi. B. 21 Bom. 175- 

Transfer of Pr°~ 

.± t tt? rtf 7®co\ o rr. — r*, > f i or damages for 
itered sale-deed* 

nt sold to the 


of parting with it, should restore it to the original 
owner or his heirs at a fixed price ; and the pur- 
chaser, having been restrained by this agreement- 
from selling off this property to a third person, had, 
oh his retirement to England, given other persons a 
farming lease of it for fifteen years : — Held, that, as 
the object of the original stipulation was to secure 
the constant possession of the share to some one 
with whom the original owner ox his heirs, Who 
still retained the residue of the estate, could keep 
up friendly relations, the grant of the farmer s lease 
was a violation of the covenant ; and that the heirs 
of the original owner wmre entitled to have the 
share in suit- conveyed to them at the stipulated 
price. Ramxath Sen Lushkge ^ 7 isb. r 

2 , ___ — Covenant repugnant to in- 

terest created — Contemporaneous “ ikrarnama*- 

Condition restraining alienation . M r , a co -sharer 

in a village, transferred to A, another co-sharer, 
a 2 annas share by deed of sale. Upon the same 
date A executed an ikrarnamah, in which he agreed 
that he Would not collect the rents of the 2 annas 
transferred to him, that he would not ever demand 
partition of that share, and that he would no 
alienate or mortgage it or otherwise exercise pro- 
prietary rights over it. It was further provided 

*1 . „ ,1 _ x* a am? hi’ftflfih ol 


I breach of covenant 
j On 8th February 
plaintiff, under a i 
no express covenar 

not in possession, x - - ---• • «■ - x 

paid. The plaintiff and the defendant sued to- 
recover possession, but failed on the ground that, 
the vendor had no title. The plaintiff now sued 
on 7th February 1895 to recover with interest me 
purchase-money and the amount of costs incurred 
by him in the previous litigation. Held, that me- 
plaintiff was entitled to the relief sought by him. 
KMSHHA* NAMBIAB «. KaXKAN^ r ^ ^ g 

7. - Covenant for quiet enjoy- 

\ mentSale of property— No title in vendor to 
| part of property sold— F 7 ‘"‘ 

—Failure of consideration 
I tation Act (XV of 1877), Sch . II, 

97. On the 22nd ’November, 1820, 
second defendants, ' 
defendant, sold a 
father. The sale-deed, w 


-Suit by purchaser for damages 
■Cause of action — Linii- 
~ \ AT, Arts. S3 and 
r, 1880, the first and 
for themselves and for the third 
certain house to the plaintiff s 
diich was duly registered, 
contained the following clause : “We (vendors) are- 
in enjoyment of the house as its owners, and, i 
anv one Were to obstruct you in the enjoyment or 
the house, We would remove the obstruction so as 
to put vou to no trouble,’ 5 In the year 189^ the 
plaintiff brought a suit to recover possession of the 
house Both the lower Courts awarded the -claim, 
but on the 26th August, 1896, the High Court m 
second appeal, varied the decree, holding tha, the 
one-third share of the house which belonged to the 
third defendant did not pass by the sale ; and the 
plaintiff was awarded only two-thirds of the house, 
of which he Was put in possession. On the 
August, 1899, the plaintiff brought the present 
suit, claiming inter alia from defendants l and Q 
recover R225 as damages sustained by him by 
reason of his being deprived of the one-third share 
0 f the house. Held, that the claim for damages was- 
a claim to recover money upon an existing consi- 
deration that had failed, and that it faffs under Art. 
97, Sch. II, of the Limitation Act (XV of 1877), 
and not Art. 83, and was therefore time-barred, 
not having been brought within three years from 
the failure of consideration. The clause in the 
sale-deed was not a contract of indemnity. . It was 
at most a covenant for title and quiet enjoyment 
The failure of consideration took place when tilt 


second appeal a 



DIGEST OP CASES- 


VEITOOB AHD PURCHASER — contd. 

3 BREACH OP WARRANTY — contd. 

contract, although there may be no express agree- 
ment for title. D ware: a Pass v. Ruttun Singh 

2 Agra 199 

4. — Description pub- 

lished in advertisement — Warranty of title — Mis- 
representation — Fraud, proof of . A zamindar (A) 
gave certain villages in patni to B and received 
consideration-money and rent from him, but B 
never got possession of them, nor derived any bene- 
fit from the patni, it having been found that the 
villages belonged to a third party as lakhirajdar, 
who obtained a decree against A in a suit to which 
B was made a party. A had published and adver- 
tisement setting forth a description of the property, 
and calling upon intending purchasers to com 
forward. Held, that the advertisement published 
by A setting forth a description of the villages was 
substantially an implied warranty of title and would 
make him responsible to purchasers deceived by 
such misrepresentation ; and fraud having been 
shown, the absence of a stipulation to refund would 
not protect A from refunding. Held, also, that, in 
cases like this, it would be a sufficient proof of 
fraud to show that the fact (of ownership) as 
represented Was false, and that the person making 
the representation had a knowledge of the fact 
contrary to it. Nilmonee Singh v. Gordon 
Stuart & Co. . . 9 V* R. -371 

See Khelut Chunder Ghose v. KristO Gobind 

Deb . . . 18 W. B. 276 

5. Bight to sue on warranty 

of title — Right to refund of consideration. . A 
buyer may at once sue on a warranty of title 
if he can show that the seller has not a good title 
in accordance with his undertaking and that he has 
sustained loss in consequence. Semble; It does not 
follow as a matter of course that on proof of breach 
of Warranty the buyer is entitled to receive back 
the whole of the consideration-money, or that on 
its being ascertained that the seller had no title 
the conditional sale is nullified. SayeU Ali v. 
Mahomed Jo wad Ali . . 7 W. R. 196 

6, Covenant against disturb- 

ance of possession — Loss of property by third 
person enforcing right of pre-emption — Disquali- 
fication of purchaser from buying — Covenant for 
good title to convey— Construction of covenant. An 
instrument of sale contained the following con- 
dition : “ Should any person claim as a co-sharer or 
proprietor of the property, and assert his claim 
against the purchaser or raise any dispute of any 
kind, or if from any unforeseen cause the purchaser 
be deprived of the possession of the property or 
any portion thereof, or his possession thereof is 
disturbed in any way, then I (vendor), my heirs 
and assigns, shall be liable for the purchase-money, 
the profits of the property, and costs of litigation. 9 ’ 
The purchaser, having lost the property by reason 
of a person having a right of pre-emption having 
sued him to enforce such right and obtained a 
decree, sued the vendor to recover the costs in- 


"VEHDOR AND PURCHASER— co??id. 

2. BREACH OP COVENANT — concU. 
plaintiff endeavoured to obtain possession of the 
property and, being opposed, found himself unable 
to obtain it. Bassu Kuar v. Dhum Singh , I. L. B. 
11 All 47, distinguished. Tttlsibam v. Murlidhar 
Chaturbhuj Marwadi (1902) 

I, E. R. 26 Bom. 750 

8. Covenant to pay arrears of 

rent — Contract by vender to pay arrears of 
rent — Default — Sale of part of the property, effect of — 
Damages. Plaintiff purchased certain jotes from 
defendants Nos. 1 and 2, and there was a stipula- 
tion that the arrears Which were due to the land- 
lord up to the time of sale Were to be paid by the 
vendors, failing which, if the vendee should have 
to make the payment, he would be entitled to 
recover the amount as a loss sustained by him. 
Subsequent to the plaintiff’s purchase, the land- 
lords brought suits for rent due for the period an- 
terior to the date of plaintiff’s purchase, and also 
for a period subsequent thereto. In execution of 
decrees obtained in these suits, property to the 
extent of 51 bighas, covered by the deed of sale 
was sold. Held, that the plaintiff was entitled, if 
not under the strict words, at all events under the 
spirit of the terms, of the kobcda , to recover from 
the defendants the sum which was due as arrears 
from them, to pay off which property of the plaintiff 
had been sold, the sale having been due mainly, if 
not entirely, to the defendants’ failure to comply 
with the stipulation in the kobala, . Ktjtab Ali 
Shah Fakir v. Azibulla Mondul (1903). 

7 C. W. NT. 905 


3. BREACH OF WARRANTY. 

1. — Suit on warranty— Awow- 

, ledge by purchaser of title being doubtful. A pur- 
-chaser, aware of the doubtful character of the title 
to the estate he is about to purchase, is justified in 
taking a guarantee from the seller, who cannot 
successfully plead to a suit on the guarantee that 
the purchaser was aware of the facts which induced 
him to stipulate therefor. Pathoo Lal v. Radhika 
Doss . . . 3 NT. W. 106 

2. — Sale of whole title 

— Failure of title — Suit for money had and received. 
A vendor legally conveying all his title cannot be 
Sued for money had and received, although the 
title prove defective. Accordingly, where the plaint- 
iff bought two kanam claims, and sued upon them 
unsuccessfully : — Held , that he could not recover 
purchase-money from his vendor’s representatives, 
on the ground that the consideration for the pay- 
ment had failed. Muhammad Mohidin v. Ottayil 
Ummacejb . . 1 Mad. 390 

3. Implied warranty— W ar- 

ranty of title by vendor or mortgagor — Right to sue 
for damages. A seller or mortgagor must always 
be held impliedly to warrant the title of the pro- 
perty sold or mortgaged : and if it be found that 
the title is defective, the vendee or the mortgagee 
man sue for damages or loss on the breach of implied 

■■Bid:::!/' ’■ 
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VEHDOE ATTD PtJECHASER-eoijfcZ. 

3. BREACH OF WARRANTY— concld. 
curred by him in defending such suit, basing his 
claim upon the condition set forth above. Held, 
that the suit was not maintainable, as such condi- 
tion referred to flaws or defects in the vendor's 
title, and was not applicable to a loss accruing to 
the purchaser from his disqualification to buy. 
Golam Jilani v. Imdad Husain. 

I. B. R. 4 All. 357 


VENDOR AND PURCHASER — contd. 


1 . 


4. CAVEAT EMPTOR. 

Right of purchaser — IF ar- 


7. 


Condition that purchase^ 


shall take such title as vendor can giv e 
where vendor has no title at all — Auction- 
sale by mortgagee of mortgaged property- — Condi- 
tion of sale — Implied possession of some title in 
vendor. R having stolen from N the title-deeds 
relating to a certain property in Bombay in which 
he had no interest, but which belonged to N, 
deposited them with the plaintiffs, to whom he 
also executed an indenture of mortgage of the pro- 
pertv comprised in the deeds to secure the repay- 
ment of a loan advanced to him by the plaintiffs. 
The plaintiffs subsequently sold the property at an 
auction-sale under the power of sale contained in 
the mortgage. The property was put up to action 
under certain conditions of sale, of which the 
following was one : “ The vendors shall not be 

bound to give any better title to the purchaser 
than they themselves possess ; and the purchaser 
shall take the premises sold with such title only 
as the vendors can give him.” Before the sale 
commenced, a notice on behalf of N was road out 
to the persons then present, which stated that she 
claimed the property as absolute owner, and that 
R (Who had mortgaged it to the vendors) had no 
interest in it. The defendant w T as not present when 
the notice w*as read. He did not arrive at the auc- 
tion until after the bidding had begun, but on 
his arrival he Was told of N's claim. He w‘as told 
nothing to make the above condition of sale mis- 
leading. He bid for the property and ultimately 
became the purchaser for R 1,07 5. He immediately 
paid R275 by way of deposit, and signed an agree- 
ment to complete, which had the conditions of sale 
annexed to it. He subsequently ascertained that 
R had no interest in the property, and thereupon 
he called upon the plaintiffs (the mortgagees) to 
make out a good title, or to repay his deposit. .The 
plaintiffs, however, relying on the above condition 
of sale, required him to complete his purchase ; and 
he having failed to do so, they filed this suit against 
him, to recover the balance of the purchase-money. 
Held, that the defendant was not liable to pay to 
the plaintiffs the balance of the purchase-money. 
The suit, although in form a suit to recover the 
residue of the purchase- money, was virtually one 
to compel specific performance, and was governed 
by the principles applicable to such a suit. The 
purchaser was entitled to say that the above con- 
dition of sale implied that the vendors had some 
title, however defective it might be, and he had 
received at the auction no information which could 
be regarded as giving him notice to the contrary. 
MoTIYA.no O V. VlNAYAK VeERCHAND. 

I, B. R. 12 Bom. 1 


ranty of title— -Hindu law — Contract— Sale of land' 
in Bombay. In England the law gives to. the pur- 
chaser of land a right to have a good title to it 
show'll by the vendor. No such rule appears to 
exist in the Hindu law, and in contracts between. 
Hindus for the purchase and sale of land in Bombay 
the intention of the parties must be ascertained 
from the terms of the agreement without regard to 
any implication. De vsi Gheda v. Jivaka j Mit- 
kundas . . 2 Bom. 430 : 2nd Ed., 406 

2 . ■ Conditions of sale 

Defect in title previous to title shown by vendor. 

When it- is provided by conditions of sale of land 
that the vendor shall not be bound to show any 
title prior to an instrument of a certain date, the 
purchaser may insist upon a defect of title appear- 
ing aliunde and before that date, and, if it be 
proved to exist may rescind the contract and recover 
back earnest-money, interest, and expenses. Man- 
char ji Pestanji v. Narayan Lakshumanji. ^ _ 

1 Bom. 77 

3. Band sold without war- 

ranty — Purchaser with invalid title — Liability of 
vendor. In the absence of fraud or express warranty 
of title in a sale of land, the vendee cannot re- 
cover from the vendor the expenses incurred in 
defending a suit for possession brought against- 
him by a third party having a better title. Neel- 
monee Singh Deo v . Gordon Stuart & Co. 

1 Ind. Jur. N. S. 356 : 6 W. R. 152 

4. Diability of purchaser— In- 

quiry as to title — Eviction after purchase. By the 
rule of caveat em.ptor , the buyer is bound by law to- 
take care of himself and to see that he buys after 
satisfying himself that there is a good title. The 

purchaser is bound to look not only to his own title,. 

but to see that he is properly indemnified by the 
covenants in his deed of purchase ; and if he does 
not choose to protect himself in this manner, he 
has no remedy : for if a deed of purchase has been 
once executed, unless there is an eviction by the 
vendor or some person claiming under him, the 
purchaser has no right of action against the vendor*. 
Gour Kishore Shaha ^.ChunderKishore Dtjtt 
Mojoomdar > . . 25 W. R. 45 

5. ... Sale of shares .. deposited 

with bank for Sbdv&iiGe— Depreciation of secu- 
rity— Objection to disclose position of shares. Where- 
a contract has been made for the sale of shares 
deposited with a bank as security for an advance, 
the vendor is not hound to disclose the fact to the 
purchaser when there can be no reason to antici- 
pate such a depreciation of value in the shares as 
would entitle the bank to refuse to transfer. Nara- 
YAN SuCCARAM V . BhAWOO DaJEE. 

1 Ind. Jur. N. B. 154 

6. - Eraudulent concealment by 

vendor of defect of title — Absence in sale-deed 
as covenant for title of purchaser — Right to damages.. 
In 1881 a Hindu executed a sale-deed of a house in* 


f 



5. COMPLETION OF TRANSFER. 

I Oral transfer— Hindu vendor 

,, and purchaser. Land may pass by mere parol be- 
Hindu vendor and purchaser. Mohesh 


tween . . 

Chotdeb Chatteejee V, Issue Chunderohat- 
-terjee . * 1 Ind. Jnr. NT. S. 266 

2 A Want of registration — Sale 

complete without payment of purchase-money on 
registration of deed. A sale might be complete, 
and it still might be a condition of the contract 
that the purchase-money Was to be paid afterwards, 
-and the deed in evidence of the contract may not 
be completed. The bare fact of the deed not being 
registered Would not annal a sale if, by mutual 
agreement, a sale had already been made. Kalee 
Churn Giree Gossain v. Lalla MxjddunTCkhoee 

2 ___ r ■ Transfer of Pro- 

perty Act (IV of 1882), s. 51— Transfer of immove- 
able property by unregistered deed — Deed of which 
registration is optional— Suit by purchaser for 
possession when vendor is out of possession. 
S. 54 of the Transfer of Property Act is not 
exhaustive or imperative in requiring that the 
transfer of immoveable property of less than RI 00 
. should be made only by one of the modes there 
stated so as to confer a valid title. Where the 
plaintiff brought from the heirs of M , who were 
...out of possession, then right, title, and interest m 
, certain immoveable property, and such property 
was conveyed to the plaintiff by an unregistered 
deed, registration of the deed (the property being 
of value of less than R 100 ) not being compulsory, 

. — Held, in a suit to recover the property from 
persons in possession without title,, that the sale 
, conferred a valid title on the plaintiff, though not 
made by registered deed or by delivery of the pro- 
perty. The dictum of Garth, G.J., in Narain 
'Chunder Ghuckerbutty v. Dataram Boy , I. L. B. 8 
»Calc . 597, 612 , dissented from. RnATtr Bim v. 
Madhobam Babsick . L Li. XI. 10 Calc, 622 

4 - — Transfer of Pro- 

perty (IV of 1882), s. 54, para. 3— Transfer of 
Property Amendment Act ( III of 1885), s. 3— 
Immoveable property of value less than B10 t 0, 


6 . Transfer of ownership of 

property — Decree for specific performance of con- 
tract of sale — Conveyance . In the mofussil of the 
Bombay Presidency, the transfer of the ownership 
’ vendee who has 


of immoveable property to 
obtained a decree ordering the specific performance 
of the contract of sale to himself does not wait for 
the execution of a conveyance,— even if the vendor 
is required, as he seldom is, to execute such a con- 
veyance, — but is effected by the passing of the 
decree itself, coupled with the payment of the pur- 
chase-money. Bhondiba Krishnaji Patel v. 
Ramchandra Bhagwat I. B. R. 5 Bom. 554; 

gf t Possession given 

in execution of decree. The formal possession given 
by a Civil Court under an execution operates, in 
point of law and fact, as between the parties, as a 
complete transfer of possession from one party to 


money and return of conveyance . D sold a house to 
P and executed a deed of conveyance which was 
duly registered. The purchase-money, however, 
was never paid by P, who consequently never ob- 
tained possession. Shorlty after the conveyance 
had been registered, P returned it to D with an 
endorsement thereon to the effect that it was 
returned because P was unable to pay the purchase- 
money. The right, title, and interest of P in the 
house was subsequently attached and soM under a 
decree obtained against him by the plaintiff. The 
plaintiff became the purchaser, and sued I> for pos- 
session. The lower Courts threw out the claim, on 
the ground that the property had not passed to P, 
the "sale to him being incomplete. Held, that the 
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VENDOR A3 TO PURCHASER— contd. 


4. CAVEAT EMPTOR — condd. 

the mofussil. The deed contained no covenant for 
title. The purchaser, having been ejected from a 
portion of the house under a decree, of which tbe 
vendor was aware at the time of the sale, sued the 
vendor for damages. The Munsif decreed the 
-•claim on the ground that the vendor had fraudu- 
lently concealed the existence of the decree. On 
appeal the District Judge reversed this decree, 
•holding that, as the purchaser had not insisted on 
a covenant for title, he must be held to have accep- 
ted all risks. Held, that, if there had been fraudu- 
lent concealment as alleged, the purchaser was 
.'entitled to damages. GajapatbI qq 


VENDOR AND PURCHASER — contd* 


5. COMPLETION OF TRANSFER — contd. 
Transfer of—Suit by purchaserjor possession when 


vendor is out of possession. The transfer by sale 
of tangible immoveable property of a value less 
than one hundred rupees can be effected only by 
one of the two modes mentioned in s. 54, para. 3 , 
of the Transfer of Property Act, viz., by a registered 
instrument or by delivery of possession. Khatu 
Bibi v. Madhoram Barsick, I. L. B. 16 Gale. 623, 
overruled. Makhan Lall Pal v. Bunktt Behabi 
Ghose . . I. L. XL 19 Calc. 623 


Transfer of Pro " 


perty Act (IV of 1882), s. 54— Oral sale with pos- 
session land worth more than B100. The plaintiff 
entered into an oral contract to sell certain land 
to the defendant for R2,500, and he put him into 
possession. The defendant made default in pay- 
ment of the purchase-money. The plaintiff, having 
professed to cancel the sale on the ground of this 
default, sued to recover possession of the land 
with mesne profits. Held, that the sale was not 
complete under s. 54 of the Transfer of Property 
Act, and the plaintiff Was entitled to the relief 
sought by him. Papibeddi v. Nabasabeddi. 
a I. Is. R. 16 Mad. 464 
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"VENDOR AND PURCHASER— coftfcZ. 

5. COMPLETION OF TRANSFER — contd. 
sale of the house by D to P was not incomplete. 
'The deed purported to make all immediate transfer 
of the ownership of the house to P, and P accord- 
ingly became the owner of the house. The endorse- 
ment on the conveyance, not having been registered, 
could not affect the property. The plaintiff there- 
fore, as purchaser of the right, title, and interest 
■ of P, became legal owner of the house, but subject 
to all P's liabilities ; and as D had a lien upon the 
'house for the amount of the unpaid purchase- 
money, the plaintiff could not obtain possession 
•without paying off this charge. Umedmal Moti- 
bam v. Davit bin Dhondiba 

I. X.. R. 2 Bom. 547 

9. — Execution of deed 

of sale — Failure of purchaser to perform prelimi- 
naries to possession. The vendor of certain immove- 
able property agreed to sell such property, and 
the purchaser agreed to purchase it on the under- 
standing that the purchaser should retain a part 
of the purchase-money, and therewith discharge 
-certain bond -debts due by the vendor, for the pay- 
ment of -Which such property Was hypothecated in 
the bonds. On such understanding the vendor ex- 
ecuted a conveyance of such property to the pur- 
chaser. Held, in a suit by the purchaser for the 
possession of such property hi virtue of such con- 
veyance, that the purchaser not having paid such 
bond-debts or done anything to account for such 
part of the purchase -money according to such 
•understanding, the contract of sale had not been 
-completed, and the suit was therefore not main- 
tainable. Ikbal Begam v . Gobind Prasad. 

I. L. R. 3 All. 77 

10. Part payment of 

purchase-money — Execution, registration, and de- 
livery of sale-deed — Completion of sale — Right of 
purchaser to sue for possession — Transfer of Pro- 
perty Act (IV of 1882), s . 54. Non-payment of 
the purchase-money does not prevent the passing 
of the ownership of the property sold from the 
vendor to the purchaser ; and the latter, notwith- 
standing such non-payment, can maintain a suit 
for possession of the property, subject to such 
equities, restrictions, or conditions as the nature of 
the case may require. Mohun Singh v. Shib 
Koonwer , 1 Agra 85 ; Goor Parshad v. Nunda 
Singh, 1 Agra 160; Heera Singh v. Ragho Hath 
Sahai, 3 Agra 30 ; and Umedmal Motiram v. Dawa, 
1. L. R. 2 Rom. 547, refereed to. The difference 
between an executed contract of sale and an exe- 
cutory contract to sell, observed on. IJcbal Begam 
v. Gobind Prasad , I. L. R. 3 All. 77, dissented 
from. A deed of sale of immoveable property 
'having been duly executed and registered and 
delivered, and the purchaser having paid a portion 
of the purchase-money to the vendor’s creditors: — 
Held, w r ith reference to s. 54 of the Transfer of 
Property Act (IV of 1882), that these facts 
amounted to a full transfer of ownership, and the 
•purchaser to maintain a suit for possession of the 
iproperty sold -notwithstanding that he had not 


VENDOR AND PURCHASE R— contd. 

5. COMPLETION OF TRANSFER — contd. 
paid the balance of the purchase -money to the 
vendor or to a mortgagee of the property, as stipu- 
lated in the deed. Shib Lae v. Bhagwan Das. 

I. Ii. R. 11 AIL 244 

11. — - — — - — Sale of immove- 

able property — Transfer of Property Act (IF of 
1882), a. 54— Delivery of possession — Registration 
of sale-deed. Registration of a sale-deed constitutes 
a sufficient delivery of the deed to pass the interest 
in land contained therein. Narain Chunder 
Chuckerbutty v. Dataram, I. L. R. 8 Calc . 597 , 
followed. PONNAYYA GOUNDAN V. MUTTU GoTTN- 
DAN I. D. R. 17 Mad. 146 

12. Sale of immove- 

able property — Transfer of Property Act (IF of 
1882 , s. 54 — Delivery of possession under deed of 
sale unregistered where registration is optional — 
Delivery of property— Share in a tank — Registra- 
tion Act ( III of 1887), ss. 17 and 18- — Intention of 
parties— Question of fact— Second appeal. The 
defendants purchased a share in a tank in 1884, 
and, the consideration being of a less amount than 
R100 and registration therefore optional, the deed 
of sale was unregistered. In 1SS6 the plaintiff 
purchased the same share from the same vendor 
under a registered deed of sale. It was found on 
the facts that the plaintiff purchased with notice of 
the defendants’ previous purchase, and that the 
defendants had possession of the purchased share 
from the date of their purchase. Held (on appeal 
under the Letters Patent of the High Court) by 
Trevaelyan, J., upholding the decision of Bever- 
ley, J. (Hill, J., dissenting), that the possession 
obtained by the defendants was a sufficient <c deli- 
very of the property ” within the meaning of s. 54 
of the Transfer of Property Act. Makhan LaU 
Pal v. Runku Behari Ghose, 1. L. R. 19 Calc. 623, 
referred to. Per Trevelyan, J. — It is not neces- 
sary that there should he any formal making over 
of possession. Per Hill, J . — When the owner of 
immoveable property of a value less than R100 has 
executed to the intending buyer an instrument 
purporting to transfer the ownership of the property 
and the instrument has not been registered, but 
the intending buyer has been placed in possession, 
the effect to be attributed to the delivery of pos- 
session depends on the intention of the parties, 
which is a question of fact that cannot be deter- 
mined on second appeal. Gtjnga Narain Gore' 
v . Kali Chxjrn Goala I. L. R. Calc. 179 

13. A Transfer of Pro- 

perty Act (IV of 1882), s. 54 — Vendor and pur- 
chaser— Deed of sale— Completion of saler— Regis - 
tration — Non-payment of consideration— Delivery 
of deed of sale . Mere registration of a deed of sale, 
unaccompanied by delivery of the deed to the 
vendee, does not make the transaction a completed 
one. Although under the Transfer of Property 
Act the sale of a tangible immoveable property of 
the value of one hundred rupees and upwards can 
be made only by a registered instrument, yet mere 
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VEITOOB AND PURCHASER — contd. 1 

5. COMPLETION OE TRAN SFER — contd. 
registration should not be taken as conclusive that 
the title has passed. If it was intended by the 
parties that the title should pass only upon the 
consideration money being paid, such intention 
should be given effect to. Sheo Narain Singh v. 
Darbari Mahton, 2 C. W. N. 207, approved. 
Maul ad an v. Rughttnandan Peeshad Singh 

I. 3b. R. 27 Calc. 7 

14. — — — Contract of sale — 

Delivery of possession — Payment of the whole of 
the purchase-money — Registered \ conveyance not 
executed — Transfer — Attachment — Vendor having 
no attachable interest — Transfer of Property Act 
(IV of 1882), ss. 40, 54, 55 (6) (b)— Trusts Act (II 
of 1882), s. 91. Under a contract of sale with 
respect to certain fields, possession was delivered 
to the vendee, and the whole of the purchase- 
money was paid to the vendor, but the transfer 
was not effected, as the necessary registered con- 
veyance had not been executed. Subsequently a 
judgment-creditor of the vendor sought for a decla- 
ration that the fields Were liable to be attached and 
sold as the property of the judgment-debtor. 
Before the case was decided by the Court of first 
instance, a registered conveyance had been execu- 
ted. Held, that the judgment-debtor was nothing 
more than a bare trustee and had no attachable 
interest in the property. Hormasji Manehji Dada- 
chanji v. Keshav Purshotam, I. L.R . 18 Bom . 
IS, distinguished. Kaealia Nanubhai Mahomed 
Ohai v. Mansukheam Vaehatchand. 

I. X. B. 24 Bom. 400 

15. Transfer of Pro- 

perty Act (IV of 1882), s. 54 — Sale of land — Non- 
payment of consideration — Delivery of deed — Com- 
pletion of purchase. Under s. 54 of the Transfer 
of Property Act, though no title passes except upon 
registration of the conveyance where such regis- 
tration is compulsory, yet mere registration may 
not be sufficient to pass a good title ; if the parties 
intend that no title shall pass upon registration 
till the consideration-money has been paid and 
the deed delivered, the law will give effect to such 
intention. Registration is primd facie proof of 
intention to transfer the title, and the party who 
alleges the existence of a collateral agreement 
must strictly prove it. Sheo Naeain Singh v. 
Daebaei Mahton . .2 0. W. N. 207 

16. — — Default in completing con- 

tract of sale — Partial performance. In suits 
arising out of the default on both sides to com- 
plete a contract for the purchase and sale of land 
in the mofussil, the Court should proceed as a 
Court of equity, and should look to the acts and 
conduct of the parties subsequent to the making 
of the contract as well as the language of the con- 
tract itself ; and where the contract has been 
partially performed and the purchaser put into 
possession of a portion of the land and allowed by 
the vendor so to continue long after the period 
fixed lor completion of the contract has elapsed. 


VENDOR AND PURCHASER— 

5. COMPLETION OE TRANSFER — concld. 

further time should be given by the Court for 
the performance of the contract in specie. 
(Tuckee, J., dissentiente). Bala valad Sankia 
v . Gabaji Balvant Kulkaeni. 

2 Bom. 175, 2nd Ed. 168 

17. - Conditional contract 

“ subject to approval of title by purchaser’s- 
solicitors Rescission — Registration Act ( III of 
1887), s. 17, cl. (b). An agreement for the pur- 
chase and sale of certain immoveable property pro- 
vided that the completion of the contract should 
be ‘‘subject to the approval of the purchaser’s 
solicitors ” (naming them), and that, if they should 
not approve of the title, the vendor should refund 
the earnest-money and pay all costs incurred by 
the purchaser in investigating the title. The 
purchaser’s solicitors disapproved of the title, and 
the purchaser rescinded the contract. The agree- 
ment was not registered. Held, in a suit to recover 
the amount of the earnest-money and costs, 
that, assuming the objections to be reasonable^ 
the purchaser was entitld to rescind the contract. 
Held, further, that the agreement did not require 
registration. Seeegopal Mullick v. Ram Chuen 
Nuskue I. X. R. 8 Calc. 856 : 12 C. X, R. 125 

18. Specific performance — 

Approval of title by purchaser's solicitor — Con- 
tract. In a suit for specific performance of a con- 
tract for the sale of a house, the entire contract 
being contained in letters which provided that 
entry was to be given to the purchaser by a fixed 
date, and that the title-deeds Were to be sent to 
the purchaser’s solicitors, and “ on approval of the- 
same the purchase-money to be paid prompt:”-— 
Held, that the carrying out of the contract was in. 
no way conditional upon the approval of the soli- 
citors, but that their approval Was a condition, 
precedent to the prompt payment of the purchase- 
money without waiting for a conveyance, and that 
the title -was to be investigated and approved in 
the ordinary way. This case distinguished from 
Sreegopal Mullick v. Ram Churn Nuskur, I. L. R. 
8 Calc. 856. Cohen v. Sutiieeland 

I. X. R. 17 Calc. 818 

6. CONDITIONAL SALES. 

1. — — Xand sold on condition of 

re-purcbase — Absolute sale . Where land was 
sold on a condition of re-purehase, and no time was- 
mentioned in the instrument of sale: — Held, that 
the sale had not become absolute, and that the 
plaintiff, having bought the original vendor’s 
rights, was entitled to maintain a suit for recovery 
of the land. Gueusamy Aiyan v. Swaminadha 
Aiyan . . . 2 Mad. 450 

2. Deed of conditional sale — 

Beng. Reg. XV of 1793— Beng. Reg . XVII of 
1806 — Usufruct . A deed of sale executed in 1201 
(1794) was subject to the condition that if the 
vendors, “ from the year 1202 to the year 1203? 
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VEHDOR AND PURCHASER- contd. 

6. CONDITIONAL SALES — comld. 

should repay the whole of the consideration-money 
they should receive back the deed of sale, which 
shall then become null and void ; and if within the 
said period they fail to pay the said consideration- 
money, this conditional sale, shall become absolute 
and be considered irrevocable.” Held, that Regu- 
lation XV of 1793 did not operate to prevent the 
assignment becoming absolute after the expiration 
of the time limited for repayment of the considera- 
tion, and that Regulation XVII of 1806 had not a 
a retrospective effect, and therefore did not apply • 
and that, even if the entire amount of the purchase- 
money were satisfied out of the proceeds of estate 
before the time for the conditional sale becoming 
absolute, the vendees Would acquire a perfect title. 
Buldeo Singh v. Dhukrun Singh Marsh. 632 

3. Purchaser under condi- 

tional sale—-, Incumbrances. A purchaser under 
a conditional sale takes the property with all bond 
fide incumbrances created by his vendor previous 
to the sale. Radha Mohun Deb v . Nund Lal 
Dey . . . ■ 7W.B. 863 

4. Mortgage by . conditional 

sale— Sale with subsequent agreement for re-pur- 
chase — Suit for pre-emption — Limitation . On the 
6th of June 1887 one R K sold a certain zamindari 
share to S. On the 18th of May 1888 R brought 
a suit for pre-emption of that share. Pending the 
suit, on the 6th of July 1888 the vendor, the vendee, 
and the pre-emptor entered into an agreement, by 
which the vendee, recognizing the pre-emptive 
right of the plaintiff, agreed to re- transfer the 
property to the vendor or the pre-emptor on pay- 
ment by either of them on the full moon of Jeth 
in any year of the price paid by him. On the 20th 
of June 1891, the vendor, affecting to treat the 
transaction of the 6th of June 1S87 as a mortgage, 
made an application purporting to be under s. 83 
of the Transfer of Property Act, accompanied 
by payment of the price of the property into Court 
and prayed for redemption. The vendee refused 
to take out the money deposited by the vendor, 
and subsequently on the 13th of November 1891 
R K applied for repayment to him of the said 
money, stating that he wished the vendee to remain 
in possession, and asking that the agreement of 
the 6th of July 1888 might be considered null and 
void. On the 1st of September 1892 one R S filed 
a suit for pre-emption of the said property. Held, 
that the original transaction of the 6th of June 
1887 was an out-and-out sale, and Was not-, and 
could not be, by the subsequent agreement between 
the parties, turned into a mortgage by conditional 
sale ; and in consequence that the suit brought by 
R 8 was barred by limitation. Ram Din v. Rang 
Lal Singh . ' . t T* R. 17 Alt 451 

. • 7. ■ CONSIDERATION. 

1. Validity of contract of sale 

- — Agreement without consideration — Right to sell 

: : : VOL. V. ■ , ' ;■ : : ! ..J/ : 


! VENDOR AND PURCHASER— contd, 

j 7. CONSIDERATION — contd. 

afterwards to another. A mere agreement to sell a 
I certain property, without any consideration pass- 
I Ing, cannot bar the right of the vendor on the same 
| day to sell a portion of the property to a third 
party, or invalidate the third party’s purchase. 
Bhyunkuree Dabee v . Taeinee Churn Check- 
ERBUTTY ... 7 W. R. 38 

2. ^ — — — — — - — — „ Non-payment of 

purchase-money — Intention to pass subject of sale 
— Failure to pay consideration , effect of. Al- 
though ordinarily, in a transaction of sale, it may 
be reasonable to suppose that the seller does not 
intend to pass the property to the purchaser 
until the purchase-money has been paid or secured, 
it is not an absolute rule of law that the non- 
receipt of the consideration-money in full entitles 
a vendor to make void a sale which is otherwise 
complete. Moiiun Singh v. Shi© Kqonwer. 

1 Agra 85 

I Heera Singh v. Ragho Nath Suhai. Bhurth 
j Singh v. Ragho Nath Suhai. . 3 Agra 3D 

3. — Intention . of 

parties - — Failure to pay consideration , effect of, 
after execution and delivery of deed. The intention 
of the parties from their acts should be ascertained ; 
and when a deed is executed and delivered to the* 
purchaser, a subsequent default by the purchaser in 
the due payment of the purchase -money would not, 
in the absence of fraud, make void the sale, or give 
any other right to the vendor than a right to sue 
for the money. Further, if it be proved that the 
vendor intended to retain possession until full pay- 
ment, the Court may pass a decree establishing the 
purchaser’s right subject to execution or payment 
of consideration. Mohun Singh v. Shib Koonwer. 

;; ; ; : , ' ; ' I Agra. 85 

4. Plea of valuable considera- 

tion — Allegation of seisin of vendor and sale of 
absolute title. A pleading setting up a defence a 
purchase of valuable consideration should aver the 
seisin of the vendor and the sale of his absolute 
title for good consideration. Radhanatii Das v. 
Elliot . . 6B. L,E, F. C. 580 

s. c. Radhanath Doss v. Gisborne & Co. 

1,5. W. R. P. 0. 24 r 14. Moo. I. A. 1 

5. Eailure of consideration — 

Bonus paid for taluhh not in existence — Right to 
refund of bonus . When a bonus is paid for a patni 
talukh not in existence, there is an entire failure of 
consideration, and the person paying the bonus is 
entitled to arefund of it. The principle of caveat 
emptor does not apply to such a ease. Kristo 
Lall Moitro v . Nobbo Coomar Roy. 

, , ' , ■ , ■ ' ’ , 5 ,W, R. 232 

6. Proof of payment of consi- 

deration — Non-payment of consideration-money 
— Burden of proof. In a suit for possession of land 
to have been purchased under a registered deed of 
alleged sale, the defendant-vendor admitted the 
execution and registration of the deed, but denied 

T ; - 18 n ; 
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7. CONSIDERATION — coM* 

for a valuable consideration or not, is no material 
in determining the rights of the assignee against a 
party Who holds adversely to the assignor. Kachu 
Bayaji v. Kachoba Vithoba . 10 Bom. 491 

10. Sale of sir land with co- 

venant to relinquish ex-proprietary rights 
— Non-performance of illegal contract — Suit to 
recover consideration-money . A deed of sale which 
purports to convey to vendees the ex-proprietary 
rights of the vendors in sir lands is an illegal con- 
tract and void as being in violation of ss. 7 and 9 
of Act XII of 1 881. Where, therefore, along with 
some zamindari land, certain sir lands Were sold, 
and the vendors purported by their sale -deed to 
relinquish their ex- proprietary rights in the sir 
lands, but failed to put the vendees into posses- 
sion of either the zamindari of the sir lands, it was 
held that the vendees could not recover from the 
vendors, as compensation, the consideration-money 
which they had paid in respect of the sir lands. 
Bhikham v. Har Prasad . I. B. R. 19 All. 35 

11. — — If a zamindar 

sells his zamindari rights and includes in the sale 
the right to eultivatory possession of the sir land, 
and agrees to relinquish his ex-proprietary rights 
in respect of the sir land, the vendee, in the event 
of such possession not being delivered or ex-pro- 
prietary rights not being relinquished, is not entitled 
to claim a refund of the sale price or any portion 
thereof. Bhikham Singh v. Har Par sad, I. L. R. 
19 All 35, approved. Murlidhar v. Pem Raj. 

I. Ii. B. 22 All. 205 

12. — . Deed of sale set aside for 

want of consideration — Contract Act (IX of 
1872), s. 25. On the 18th November 1892 A exe- 
cuted to B a deed of sale of certain land. The 
deed was duly registered, and it recited, that the 
consideration-money, R90, had been duly paid. B 
got into possession of the land. A subsequently 
brought a suit to set aside the deed of sale, and to 
recover possession, alleging that he had been in- 
duced to execute the deed when incapacitated 
from illness, and that the consideration-money had 
not been paid. Both the lower Courts found that 
the consideration-money had not been paid. The 
lower Appellate Court dismissed the suit, holding 
that A remedy was to sue for the consideration- 
money if it was unpaid, and that he had a lien 
on the land for the amount, but that he could not 
set aside the deed- Held , that the deed should be 
set aside, and the plaintiff should recover possession. 
Per Fulton, J . — The sale was void for Want of 
consideration. S. 25 of the Contract Act applied 
to the transaction. Trimalrao Raghavendm v. 
Municipal Commissioner of Hnbli , I. L. R. 2 Bom , 
172, distinguished. Per Farran , C.J. — The facts 
serve to show that there was no sale at all, and 
that the plaintiff was tricked into executing and 
registering the conveyance. Conveyances of lands 
in the mofussil perfected by possession or registra- 
tion where the consideration expressed in the 
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7. CONSIDERATION — contd. 
receipt of consideration. The deed was dated in 
January 1876, and the suit was instituted in 1884. 
It was found that the vendor had been in posses- 
sion during the whole of that period. The plaintiff 
produced no evidence in proof of the payment of 
consideration. Held, that although, under ordinary 
circumstances, the party to a deed duly executed 
and registered who alleges non-payment of consi- 
deration is bound to prove his allegation, the fact 
that the plaintiff and his predecessor had silently 
submitted to the withholding of possession for 
upwards of eight years, combined with the contin- 
uous possession of the vendor, favoured the alle- 
gation of the latter that possession had been with- 
held because of the non-payment of consideration, 
and raised such a counter-presumption as to make 
it incumbent on the plaintiff to give evidence that 
consideration had in fact passed. Held, therefore, 
that in the absence of such evidence, and of evidence 
to explain the fact of the plaintiff being out of 
possession, the suit failed. Achobanail Kuari v. 
Mahabir Prasad . I. L. B. 8 All. 641 

7. Part payment of eonsidera- 

tion— ‘Right to sue for possession. Held, that non- 
payment of the consideration-money can be pleaded 
by the seller, and inquired into by the Court, the 
admission of the seller at the time of registration 
before the Registrar being no conclusive proof of 
payment of the consideration-money, with reference 
to the practice which obtains of preparing the sale- 
deed of registering it before payment. Under the 
ordinary rule of law, a purchaser has a right to sue 
for possession when a portion of the consideration - 
money has been paid, unless the contrary be shown 
to be the intention of the parties, and the seller 
has a right to sue for the balance of price. Gqor 
Pbrshad v. Nunda Singh . 1 Agra 160 

8. Right to refund of earnest - 

money — Agreement for sale of ship — Failure of 
consideration. Plaintiff and defendants entered 
into an agreement for the sale by the defendants, 
Who were thereby stated to be the absolute owners 
of a certain ship, to the plaintiff of the said ship. 
The defendants agreed with the plaintiff that they 
•would, immediately upon payment of the purchase- 
money, execute to the plaintiff and another a proper 
bill of sale of the ship. The defendants were un- 
able to get a properly registered bill of sale of the 
ship made out owing to infirmity of their owm title, 
but were willing, so far as they could, to convey. 
The plaintiff had made part payment in respect of 
the price of the ship. Held, that the consideration 
had failed, and that the plaintiff was entitled to a 
refund of the money paid by him in part payment, 
and of sums disbursed by him under the agreement 

account of the expenses of the ship. Jassim 
Bins are v. Esau Ahmed 2 Ind. Jur. N. 8. 13 

9. i — Valuable consideration, 

question of — Assignment of chose in action. 
The question whether an assignment of any equity 
of redemption admitted by the assignor Was made 
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7. CONSIDERATION— concld. 
conveyance to liave been paid has notin. fact been 
paid, should not, however, be put in the same 
category as contracts void for want of considera- 
tion. Tatiya v. Babaji I. Ii. B. 22 Bom. 176 

13 . — Want of consideration for 

'deed of sale — Evidence that a deed is not intended 
to have the ordinary operation. The plaintiffs sued 
for certain land which they claimed in succession 
to It, deceased. The defendant who was in posses- 
sion had executed a sale-deed comprising the pro- 
perty now in question in favour of the deceased. 
But it was pleaded by him and found by the Court 
of first appeal that the sale-deed was benami, and 
no consideration had passed, and a decree was 
passed dismissing the suit. Held, on second appeal, 
that the decree should be reversed. Per curiam . — 
When a conveyance has been duly executed and 
registered by a competent person, it requires strong 
and clear evidence to justify a Court in holding 
fhat the parties did not intend that any legal effect 
should be given to it. It needs to be proved that 
both parties had it in their minds that the deed 
should be a mere sham, and in order to establish 
this proof, it needs to be shown for what purpose 
other than the ostensible one the deed was executed. 
Ranga Ayyar v . Srinivasa Ayyangar. 

I. In B. 21 Mad, 56 


8. FRAUD. 

1. Evidence of fra u&— Inade- 

quacy of 'purchase-money . In considering a case 
of alleged fraud in the purchase of an estate, it is 
material to inquire What relation the purchase - 
•money paid bore to the value of the estate. Sree- 
MUNCHUNDER I>EY V. GOPAL ChUNDER ChUCKER- 

btttty . 7 W. B. F. C. 10 : 11 Moo. I. A. 28 

2. — — Notice of facts 

implying bad title — Maid fides — Questions of bond 
fides. Notice of fact from which the infirmity of 
the vendor’s title might be inferred is evidence of 
maid fides, but is not itself maid fides, and the ques- 
tion of bond fide purchase is one of fact. Sitha 
Ummal v. Rungasami Iyengar . 5 Mad. 885 

3. — Effect of fraud — Goods ob- 

tained by fraud— Eight of vendor. Where goods 
have been obtained by means of a fraudulent pur- 
chase, the vendor has a right to disaffirm the 
-contract so as to re-vest the property in himself, 
.and this even if the property had passed to the 
vendee with the consent of the vendor. Where a 
vendee purchased cotton, with the preconceived 
design of not paying for it, the sale did not pass 
the property : although the cotton may have been, 
with the vendor’s consent, allowed to be placed on 
the vendee’s boat, still the vendee must be consi- 
dered as the agent of the vendor, and his possession 
as that of the vendor, and the cotton as still the 
property of the vendor, as long as the price was 
not paid. Durstjn Labe Panbey v. Inbur Chun- 
ber . . . 6 W. B. 81. 


VENDOR AND PURCHASER — contd. 

8. FRAUD — ccmcld. 

4, — Contract ' Act 

ss. 17, 19 — Contract induced by fraud — Right to 
rescind. If a vendor has been guilty of fraud 
Within the meaning of s. 17 of the Indian Contract 
Act by actively concealing a fact which it was 
material for the purchaser to know, and the pur- 
chaser was induced thereby to purchase, the fact 
that the purchaser by exercise of ordinary diligence 
might have ascertained the truth affords no answer 
to a suit to recover the purchase -money. Such a 
case does not fall within the exception to s. 19 of 
the Contract Act. Morgan v. Government or 
Haibrabad . I. Ii, B. 11 Mad. 419 

5. - — ■ ■ - ” — • . Fraudulent : mis- 

representation- — Sale of immoveable property— Mis- 
description of area sold — Suit for damages— Na- 
ture of proof required. A purchaser of certain 
immoveable property sued his vendors to recover 
compensation or damages on account of a deficiency 
in the actual area of land purchased by him as 
compared with the area stated in his sale-deed. 
There was no covenant in the sale-deed to make 
compensation in case of misdescription. Held, that 
the plaintiff, in order to succeed, must make out a 
fraudulent misrepresentation which he accepted as 
true, and which induced him to enter into the 
contract, and which caused him damage. Derry 
v. Peek, L. R. 14 Ap. Gas. 387, referred to. 
Abdullah Khan v. Abbul Rahman Beg. 

I. Ii. B. 18 All. 822 


9. INVALID SALES. 

1 . Fraudulent concealment — 

Knowledge of defect in title, or of incumbrance . 
Where a vendor, knowing that he had no right or 
title to property, or being cognizant of the existence 
of incumbrances, or of latent defects materially 
lowering it in value, sold it and neglected to dis- 
close such defects to the purchaser ; — Held, that 
there was a fraudulent concealment vitiating the 
contract. Pearee Mohun Soor v. Abdool Sobhan 
Chowdhry . . .7 W. B. 258 

2. Misrepres entation — Right 
to recover purchase-money. Wilful misrepresenta- 
tion by a vendor regarding property sold, prac- 
tised in a matter within his knowledge, and con- 
cerning which the purchaser had no adequate means 
of knowledge, held to vitiate a sale and to entitle 
the purchaser to recover the purchase-money actu- 
ally paid by him. Mahomeb Share Khan v. Bahoo 
Begum . 1 N. W. Fart II, 26 : Ed. 1873, 84 

3. t False representa- 

tion alleged against vendor by purchaser — Induce- 
ment not proved — Shareholder buying shares from a 
Director of the Company. To maintain a suit for 
damages upon a false representation alleged by 
purchaser against vendor, it must be established 
that the plaintiff was induced by the misrepresenta- 
tion to enter into the contract. Shares in a bank- 
ing company which shortly afterwards went into 

18 n 2 
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9. INVALID SALES — contd. 

had advanced to her. G thereupon offered to give 
D and B an absolute deed of sale of the said house 
and chawl in consideration of the said sum of 
R3,500 already advanced to her and of an addition- 
al sum of B5O0 then to be paid to her to defray her 
funeral expenses and the costs of the said convey- 
•anee. D and B consented, and called in their solicitor 
to take C’s instructions and draw up the deed in 
question, which he accordingly did ; and within 
three days of the said agreement the deed was exe- 
cuted. At that time C was very ill, and twelve 
days after the execution of the deed G died. G 
was an illiterate woman over sixty years of age, 
and had in this matter no independent professional 
or other advice. The additional sum of R500 
agreed to be paid to see G was never so paid to her, 
but after her death D and her son expended moneys 
in and about her funeral ceremonies amounting, 
as they alleged, to upwards of R400. The pro- 
perty in question so pledged to them for R4,000 
was worth at least R5,200. The plaintiff, one of 
the heirs of R, sued to set the deed aside and for 
possession of the said property. Held , that the deed 
of sale must be set aside as obtained under circum- 
stances which amounted to fraud. Held , also, that 
the advances, amounting to R.3,500, made to G by 
D and her son B, being made for purposes for 
which G would have been justified in pledging the 
said property, the deed of sale should be set aside 
only on the terms that the property in question 
should stand charged with the repayment of the 
sums so advanced. Held, also, that the property 
must stand charged with the repayment to D and 
B of such a sum as, having regard to her position 
•and station in life, should be found to be a reason- 
able sum for the funeral expenses of Q. After G’s 
death, I) and B remained in possession of the said 
property under the deed of sale, and expended 
considerable sums of money in and about repairs 
and improvements to the same ; and they now 
claimed that, if the sale was to be set aside, the 
sums so expended should be repaid to them. Held , 
that no allowance could be made to D and B for 
sums so expended by them such sums having been 
■ expended at a time when D and B must be taken 
to have known that they were fraudulently in pos- 
session of the property in question. Sadashiv 
Bhaskar Joshi v. Dhakxjbai. 

I. L. B. 5 Bom. 450 

9 . — Inadequacy of considera- 

tion — Actual or constructive fraud — Gancelmant 
of sale — Sales by expectant heirs of reversionary 
interests. In the case of a sale by a person, young 
indeed and in distressed circumstances, but not 
without advice or means of information, of an 
. estate actually vested in him, but not to be ob- 
tained without litigation, the party seeking to set 
.-aside the sale must establish the fraud, actual or 
-constructive, which entitles him to relief. It is 
not sufficient for him to show that he did not 
receive the full value of the estate to which the 
^result of the litigation might ultimately show him 


9. INVALID SALES — contd, 
to be entitled. The difference between that value 
and the purchase-money, if not too disproportion- 
ate, may be legitimately taken to represent the 
difference between certainty and immediate enjoy- 
ment on the one hand, and risk, worry, expense, 
and delay on the other. The exceptional equit- 
able principles which, in a sale by an expectant 
heir of a reversionary interest, throw upon the 
purchaser the onus of showing that he gave a fair 
price, and which, on failure of such proof, entitles 
the expectant heir to have the sale set aside, have 
no application in the above case, or in that of 
every ignorant and improvident person. Azbiudix 
Khan v. Zia-ul-nissa . I. h. B, 8 Bom. 809 

10. Omission to register— Fraud 

— Registration Act ( XVI of 1864) s. 18. Where 
the sale-deed was executed, and consideration paid, 
hut the deed was not registered within four months 
owing to the seller’s fraud : — Held, that such fraud- 
ulent vendor could not benefit himself by plead- 
ing the provision of law (s. 18, Act XVI of 1884} 
as bar to the purchaser’s claim. Purgas Rai v. 
Jtjgghn Singh . . 2 Agra, Pt, II, 20 

11. Alienation to defeat exe- 

cution of decree— Rights of creditor without 
specific- lien against purchaser — Fraud, On the 3rd 
October 1865 the plaintiff filed a suit against 
D to recover certain lands and money. While the 
suit was pending — viz., on the 13th October 1866, 
— D mortgaged part of his immoveable property to 
defendant R, and on 21st August 1871 executed 
a deed of sale to defendant R of all the immoveable 
property of which he (D) was then possessed, for 
the price of R4,000. On 30th April 1872 the 
plaintiff obtained a decree against I), and in exe- 
cution thereof attached certain immoveable pro- 
perty other than the land mentioned in the decree. 
The defendant R applied under s. 246 of the Civil 
Procedure Code (Act VIII of 1859), and on the 21st 
August 1873 procured the removal of the attach- 
ment, whereupon the plaintiff brought the present 
suit to set aside the order of 21st August 1873 and 
to obtain a declaration that the attached property 
belonged to D and washable in execution. Held , 
that, inasmuch as neither the decree of the 30th 
April 1872, nor the plaint on which it was founded, 
established or sought to establish any claim against 
a specific lien upon the immoveable property, the 
subject of the present suit, it was perfectly com- 
petent for D, at any time previously to an 
attachment of the property to alienate it, and the 
question for decision as to that property was 
whether D had alienated it or not. If the deed of 
sale by which I) conveyed the property on the 2 1st 
August 1871 were merely colourable, and the 
change of ownership ostensible only and not real, — 
i.e,, if it was the intention of the parties that the 
alienee should be merely a trustee for D to shield 
the property from execution, and that D should 
continue to be the beneficial owner of it, — there 
would not be any alienation, and the deed of sale 
would be void as against an attaching creditor of 
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D* If, on the other hand, the sale were a real 
transaction, — i.e,, if it was the intention of the 
parties that the full ownership should pass from the 
vendor to the vendee, — then the sale would he valid, 
even though it might have been in the contempla- 
tion of the parties that future attempts to attach 
the property by a creditor of the vendor (not 
having any specific lien on the property) should be 
defeated by the sale. Until attachment- the credi- 
tor has no right to interfere with the power of his 
debtor to deal with his property. Rajah Haeji 
v. Ardeshir Hormdsji . I. L. R. 4 Bom. 70 j 

Sakharam Mahipat Dawtjd valad Jawa- | 

bhai . . . I. L. R. 4 Bom. 78 note 

Balvahtrav v. Jivahji Hormasji. 

I, Xi. R. 4 Bom. 77 

12. — Sale to two successive pur- 

chasers — Non-payment of purchase-money — Right 
of first and second purchasers. The proprietor of 
certain immoveable property conveyed it first to 
one person and then to another. The first pur- 
chaser sued the vendor and the second purchaser 
for the possession of the property, alleging that he 
had been put in possession of it, but had been 
ousted by the second purchaser. Held, that the 
first sale was not void by reason of the non-pay- 
ment of the purchase-money, and that the second 
sale being invalid as having been made by a person 
who had no rights and interests remaining in the 
property, the second purchaser w r as not a represen- 
tative of the vendor and entitled to receive the 
purchase-money found to be still due to him from 
the first purchaser, and to retain possession of the 
property until the receipt of that purchase-money, i 
Ram Lakhah Rai v. Bakdah Rax. 

I. L. R. 2 All. 711 j 

13. — — — Sal© of property not belong- j 

ing to vendor— Loss sustained by purchaser on j 
being dispossessed . Where a party sells property to ! 
others, and it afterwards appears that he had not 
the right to do so, and the purchasers are in con- 
sequence dispossessed, the loss ought to fall on the 
vendor, and not on , the vendees who put faith in 
his act of selling. Amahoolah v. Mahomed Nasir 

22 W. R. 442 

14. — — Deed of sale set aside as 

being fraudulent and void— Right of pur- 
chaser to compensation for improvements. A party 
in possession under a deed of sale conveying real 
estate, the property of a defendant in a pending 
suit, held not entitled to any allowance for sums 
expended by him for improvement upon the estate, 
when the deed was found to be fraudulent and void 
as against the creditors of the vendor, and to have 
been executed to defeat a sequestration. Mtjsadee 
Mahomed Cazum Seerazee v. Ally Mahomed 
Shoostry - 8 Moo. I. A. 27 

15. — Purchaser with notice of 

prior contract to sell — Trusts Act {11 of 1882% 
s. 91— Specific Relief Act {1 of 1877), s. 27. In 
a suit for land it appeared that the plaintiff had 
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obtained a registered sale-deed, comprising the pro*- 
perty in question, from defendants Nos. 1 and 2 
who had already (to the plaintiff’s knowledge) con- 
tracted to sell it to another, and that the plaintiff 
had paid no consideration for the sale-deed, which, 
in fact represented a collusive transaction entered 
into to' defeat the prior contract. Held, that the 
plaintiff was not entitled to recover.. ' .Namasivayam. 
PlLLAT V. NeLLAYAPPA PlLLAI. 

I. Ii. R. 18 Mad. 48 

10 , _ _ Execution of sale-deed 

without consideration — Subsequent transfer for 
value — Transfer of Property Act (IF of ^ 1882) y 
s. 54. Ina suit for land it appeared that in 1887 
A had executed in favour of B a registered con- 
veyance of the land in question, which purported 
to be a sale-deed, but that no consideration was in 
fact paid ; and that A, who had retained possession, 
sold and delivered the land to C and D, and that 
they then discharged a mortgage which was to 
have been paid off by B. In the interval between 
the two transactions above referred to, the plaintiff 
had purchased the land from B, and he now alleged 
that the persons in possession had executed a rent 
agreement, in fact found to be a forgery, under the 
terms of which he claimed to eject them. Held, 
that the plaintiff’s claim, founded on the transac- 
tion of 1887, did not prevail against C and XL 
Sahgtt Ayyar v. Cumarasami Mtjdaliar. 

I. Iu R. 18 Mad. 61 

17. ■ Colourable sale — Sale of pro- 

perty to defraud creditors — Indicia ; of fraud. Where 
in a suit to establish plaintiff’s right to property 
purchased by him it was found that his vendor,, 
who had many debts to pay, had sold to the plaint- 
iff all his property, reserving nothing to himself 
that the plaintiff" bought the property without 
seeing it or valuing it * that the consideration for 
the sale consisted of time-barred debts or debts 
which were not payable at the time; that the 
property sold remained in the possession of the 
vendor, who paid its assessment ; and that the con- 
sideration was grossly inadequate: — Held, that there 
was no bond fide or valid sale, but a mere colour- 
able transaction without consideration not intended 
to transfer of the property to the plaintiff. Naha, 
Mahsaram Shet n. Ravtmal Tarachahd Shet* . 

I. X*. R. 22 Bom. 255 

18. Notice of prior agreement 

to sell to another — Agreement to seU to A - — Sub- 
sequent sale of same land, to B under registered con- 
veyance — Notice of prior agreement — Priority — Trusts - 
Act {II of 1882), s. 91 — Specific Relief Act (I of 
1877), s. 27. On 25th June, 1895, the first defend 
ant entered into a agreement to sell certain land: 
to the plaintiff, and, six months later (19th Decem- 
ber, 1895), he sold the same land to the second 
defendant and conveyed it to him by a registered 
deed. In 1896 the plaintiff sued the first defendant 
for specific performance of his agreement, and on 
the 8th March, 1897, obtained a "decree, in execu- - 
tion of which a conveyance of the land was executed! 
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9. INVALID SALES — contd, 
to him by the Court under s. 261 of the Civil Pro- 
cedure Code (Act XIV of 1882). The plaintiff then 
attempted to take possession, but was resisted by 
the second defendant. He thereupon filed this 
suit. It was found that the second defendant 
bought in December, 1895, with notice of the 
earlier agreement with the plaintiff of June, 1895. 
Held, that the plaintiff was entitled to possession. 
The second defendant having bought with notice 
of the plaintiff’s contract, he held the property for 
the benefit of the plaintiff, to the extent necessary 
to give effect to that contract. Held, also, that the 
form of the decree should be as follows : — There 
should be a declaration that the second defendant 
holds the property for the benefit of the plaintiff 
to the extent necessary to give effect to the con- 
tract of the 25th June, 1895 ; there should be a 
decree that the second defendant do execute to 
the plaintiff a proper conveyance of the thilcam ; 
and a decree for possession. Gaffur valad 
Ibrahim Faki v . Bhikaji Govind (1901). 

I. L. R. 26 Bom. 159 

19. — Pur chaser with knowledge 

of liability to partition— Purchase by a co-sharer 
of 'part of joint property from his co-parcener — 
Subsequent partition of whole property — Part 
of property sold allotted to third person — Suit by 
purchaser — Covenant for title — Damages. The 
plaintiff and the defendant (with other persons) 
were co-sharers in certain land. In 1890 the 
plaintiff purchased a part of this land from the 
defendant by a registered sale-deed, and took pos- 
session. In the folio-wing year, in a partition suit 
brought by the defendant against his co-sharers 
(of whom the plaintiff was one), a part of the land 
bought by the plaintiff was allotted to a third co- 
sharer, and another part was allotted to the plaint- 
iff himself, and in March, 1896, in execution of 
the partition decree, the plaintiff was deprived of 
the part allotted to the third co-sharer. In 1899 
the plaintiff filed this suit, praying that the defend- 
ant might be ordered to make over to him other 
land in place of that of which he (the plaintiff) 
had been deprived, and also claiming damages. 
The first Court dismissed the suit. On appeal, 
the District Judge reversed that decree and award- 
ed the plaintiff the defendant’s share of the land, 
together with B62 as damages. Held, that the 
plaintiff was not entitled to damages. Tliere v r as no 
title, express or implied, given bv the defendant. 
The interest of the defendant in the land "was well 
known to the plaintiff when he bought. The 
liability to partition as regards the land could not 
be removed by the seller (defendant), as was well 
known to the buyer (plaintiff). Shivram Govind 
Desai v. Bai/Daji Desai (1902). 

I. L. It. 26 Bom. 519 

20. — Auction sale under 

power of sale in a mortgage — Condition 
of sale depreciatory of mortgagor's title — Solicitor 
of mortgagee acting for purchaser in preparation of 
deed of conveyance — Constructive notice — Conduct of 


VMDO R AND PUB CHA BEK— contd. 

9. INVALID SALES — concld. 
mortgagees at c sale inducing bidders to leave— 
Knowledge of purchaser of such circumstances - — 
Notice — - Proviso in mortgage to protect purchaser — ■ 
Transfer of Property Act (IF of 1SS2 }, s. 69. At an 
auction sale under a power of sale in a mortgage on 
conditions one of which both the lower Courts found 
to be a depreciatory condition wholly unwarranted 
by the state of the mortgagor’s title, the mortgaged 
property was knocked down to the appellant who 
the same day signed a written contract to purchase. 
In a suit by the purchaser against the mortgagor 
for possession of the property to which suit the 
mortgagees were made parties : Held, that the pur- 
chaser was not affected with constructive notice of 
the true state of the title by reason of the fact that 
some days after the contract of sale was completed, 
he instructed the mortgagees 5 solicitor to act for 
him in the preparation of the deed of conveyance, 
and that the solicitor knew that the condition of 
sale was unjustifiable. The knowledge of the soli- 
citor as to the title was not acquired in the matter 
for which he was the purchaser’s agent and could 
not be used to upset a transaction of a date before 
that agency commenced. The sale was therefore 
not invalid on that ground. The mortgage which 
was in the English form contained a proviso that 
upon the exercise of the power of sale “ the pur- 
chaser, shall not be bound to see or inqu' re whether 
any default has been made, or otherwise as to the 
necessity or expediency of such sale, or that the 
sale is otherwise improper or irregular, and notwith- 
standing any such irregularity, such sale shall, as 
far as regards the safety and protection of the pur- 
chaser, be deemed to be within the aforesaid power, 
and be valid and effectual accordingly, and the 
remedy of the mortgagor shall be in damages only.” 
It was found by the first Court on the facts that 
at the sale the mortgagee defendants by themselves 
or their agents so conducted themselves with 
reference to the sale that bidders were induced to 
leave* and that the purchaser was present and 
had notice of those circumstances. Held , that the 
purchaser was affected with notice of the impro- 
priety of the sale, and bought at his own risk, 
notwithstanding the proviso in the mortgage and 
the provisions of s. 69 of the Transfer of Property 
Act (IV of 1882), and that these circumstances 
invalidated the sale. Chabilfas Lalrubhai v. 
Dayar Mown (1907). I. I*. B. 31 Bom. 566 

L. R. 34 I. A. 179 


1. Creation of lien — Title — 

Notice of charge — English law as to right of bond 
■fide purchaser for value without notice. By contract 
and deposit of title-deeds B charged certain land 
in favour of A as a security in respect of the non- 
delivery of the title-deeds of an estate bought by 
A from him. After the creation of this charge, the 
land was transferred by B to C. The Sudder Court 
| having decided that the contract was not opera- 
[ tive as an hypothecation or pledge, even between 


10. LIEN. 
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VENDOR AND PURCHASER — contd. 

10. LIEN — conoid. 

5. Lien, concealment 

of — Estoppel In execution of a money -decree, tlie 
decree-holder caused the right, title, and interest 
of the judgment-debtor in a certain property which 
had been mortgaged to him by a registered bond 
to be sold, but without notice of the existence of 
such lien. He afterwards obtained a decree upon 
the bond, and sold it to the defendants, who caused 
the same property to be attached. The purchaser 
intervened under s. 246, but without success. In 
a suit by the purchaser to establish his absolute 
right : — Held , that as the defendants' vendor has 
suppressed the fact of the charge, and thereby 
induced the plaintiff to purchase as the absolute 
property of the judgment-debtor, they were now 
precluded from setting up his lien. Dullab 
Sirkar v. Krishna Kumar Barshi. 

3 B. Xi. B. A. C. 407 : 12 W. B. SOS 

0. Bight to enforce lien — Sale 

subject to decree declaring lien on property . If 
a decree declares a lien over A 7 s property for a 
certain sum in favour of B, and subsequently A 
sells part of this property to B and part to Q> B 
cannot sue to enforce his lien against C 9 s purchase 
without bringing his own into contribution. Ram 
Lochun Sircar v. Ram Narain. 

1 C. Xi. B. 296 

7 Xiien on land created by 

agreement — Sale to stranger without notice— Pur- 
chaser, right of. I) mortgaged certain land to S to 
secure repayment of a loan, and covenanted that 
in a certain event S might realize the money from 
the house of I). D sold this house to 0, who pur- 
chased without notice of the covenant. Held, that 
Q could not resist the claim of S to have the house 
sold under the covenant. Cooling v. Saravana. 

I. X». B. 12 Mad. 69 


VEND OB A 2ND PURCHASER- 
10. LIEN — contd. 

the parties to it, and that A had no right of suit 
against G, to whom the land had been transferred: 
— Held, by the Privy Council, reversing that deci- 
sion, that the agreement created a lien on the land 
and that no positive law was shown to forbid the 
giving effect to such agreement. The owner of 
property subject to a lien or charge can in general 
convey to another no title higher or more free than 
his own ; it lies always on a succeeding owner to 
make out a case to defend such prior charge. The 
law in India does not enable a purchaser of land 
to look only to the apparent title in the Collector’s 
books, or the presumed title of the owner in posses- 
sion ; and it is beyond the province of a Court of 
justice to give effect to the title of such a purchaser 
to the extent of defeating a prior lien or charge. 
Conceding that a purchaser for value bond fide , and 
without notice of the charge, would have an equity 
superior to A’* right: — Held, that a purchase in 
good faith by C had not been proved. If the 
English doctrine on this subject be adopted, as the 
rule prescribed by justice, equity, and good con- 
science, its qualifications and restrictions should not 
be rejected. Varden Seth Sam v. Luckpathy 
Royjee Lallah. 

Marsh, 461 : 9 Moo. I. A. 803 

2. — Purchaser, Bight of — Produce 

of land. Sale of-N.-W. P. Rent Act, (XVIII of 
1873) s. 56 — Hypothecation. The purchaser of the 
unstored produce of land in the occupation of a 
|k cultivator, with notice of the lien created on such 

M produce by s. 56 of Act XVIII of 1873, takes such 

Hf produce subject to such lien. S. A No. 1393 of 

1870 decided on the 4th February 1871, and Achul 
J v. Ghmga Per shad, 2 Agra 73, followed. Kinlgck 

i' Collector oe Etawah. Kinlock v. Court oe 

| Wards . .. . 1. 1*. B. 8 AIL 433 

8. — Lien by deposit 

of title-deeds— Subsequent purchase by another . 

I In 1865 C gave H a lien on his property by a 

deposit of title-deeds. In 1867 B purchased the 
same property bond fide and without notice of H’s 
lien. Held, that B took the property free of the 
pi lien. Bunsee Phur v. He era Lall. 

I 1 FT. W. Pt. VI, 74 : Ed. 1873, 186 

4. ; — Priority — In- 

choate agreement to purchase — Deposit of earnest- 
money. The claimant entered into an agreement 
for the purchase of certain property, and on the 
execution of the agreement deposited R 15,000 as 
earnest-money of the contract and in part pay- 
ment of the purchase -money. The claimant was 
not satisfied at that time with the title-deeds sup- 
plied by the vendor, but afterwards entered into 
fresh negotiations for the purchase upon different 
terms. The vendor died, and the present claim 
was filed in a suit to administer his estate. Held, 
that the claimant was entitled to be paid in full 
the R15,000 in priority to all other creditqrs, and 
that his lien was not lost by the failure either of 
the original contract or the subsequent negotia- 
. . tions. Kenny v. Administrator- General of 
Brawl . ' . 3 B. L. B. O. C. 75 


11. NOTICE. 

1. Necessity of notice of title — 

Equitable doctrine of secret ownership. It is a 
rule of universal equity, and not one peculiar to 
English Courts, that, in order to enable the real 
owner of property to recover from a purchaser for 
value from a person allowed by the real owner to 
hold himself out as the owner, he must prove 
either direct or constructive notice of the real title, 
or that there existed circumstances which ought 
to have put the purchaser on an inquiry which, if 
prosecuted, would have led to a discovery of the 
real title. Bamcoomar Koonpoo v. McQueen. 

II R. Xi. B. 46 : 18 W. R. 166 
Ii. R. I. A. Sup. Vol. 40 

2. Purchaser without notice 

— Secret ownership — Fraud. A vendee who pur- 
chases for valuable consideration, and without 
notice of benami, from the ostensible owner of the 
property held by him under an apparently good 
title will be protected from subsequent acts of the 
owner or his heir both of whom were parties to the 
fraud ; and his purchase will hold good against 
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11. NOTICE — conid. 

any*! subsequent sale made by them. y. 

GUNGAYABAIN Chowdhby . . 3 w . R. 10 

g # . — - Equitable relief 

against forfeiture. Remarks on the doctrine of 
•equity as to the applicability of the defence of pur- 
chase for valuable consideration without notice. 
The defence does not apply where the Court of 
Chancery is exercising a jurisdiction concurrent 
with that of the Courts of the law. Where A sold 
land to B, reserving a right to re -purchase by pay- 
ment of a certain sum at a specified time, and 
before such time, had arrived B re-sold to 0 for 
valuable consideration without notice, and A failed 
to make the payment and forfeited his right to 
're-purchase : — Held , that he had no title unless 
relieved against the forfeiture, and that such relief 
• could not be given as against C. Samakkaundan 
a Pebumal Chetti . . 2 Mad - M 

^ Assignment of 

■ equitable estate— -Notice to holder of legal estate— 
Hindu law. In order to complete assignment of an 
equitable estate in immoveable property, it is not 
necessary by English law that notice of the assign- 
ment should be given to the owner of the legal 

■ estate. Nor is there any rule of Hindu law which 
requires notice to be given to the person in posses- 
sion whose position may be considered annalogous 
to the holder of the legal estate in English law. 
Govindbav v. Ravji . I. U. R. 12 Bom. 33 

5 Purchase from 

joint Hindu family— Presumption. Semble : That 
•considering the state of Hindu families, a pur- 
chaser would be affected with notice by much 
slighter evidence than a purchaser in other ^coun- 
tries. KOYILOTHPUTENPURAYIL MaHOKI KOKAN 
NAYAB V. PUTHENPEBAYITi MAxVOKI ChAXDA 

Nayab . - 3 Mad. 294 

q .. — Bond fide pur- 

A bond fide purchaser 


■ chaser— Fraud in vendors. — — ~ , x — 

should not be deprived of the benefit of an honest 
purchase, even though, the sale to his vendors 
was fraudulent if he had no notice of the fraud. 

■ COLAM AHEA DIGTTMBUE SlH^ R ^ ^ 

q Sale of whole 

interest — Subsequent purchase without notice by 
another. The plaintiff purchased from the .first 
, defendant who purchased from the person admitted 
to be the owner in 1856. The resisting defendants 
. claimed under a subsequent sale by the same person. 
Held, reversing the decree of the lower Court, mat 

■ on the simple principle that after the conveyance to 

the first defendant the owner of the land had noth 
ins more to convey, the resisting defendants took 
nothing, and the plaintiff was entitled to recover. 
VlRABHADRA PlIXAI V. HaRI B.AMA ^ 

See ( contra ) Chidambaba Katinas v. Annapba 
Nayakkan . • • 1 Mad,. oA 

8 . Bond fide pur- 

chaser— Omission to make proper inquiries into 


VENDOR AND PURCHASER — contd. 

11 . NOTICE — contd. 

title. In order that a purchaser of immoveable 
property from a Hindu in the Island of Bombay 
mav be entitled, as against the beneficial owner ot 
such property, to set up the defence of being a 
bond fide purchaser without notice, he must show 
that he has made all proper inquiries into tn© title 
and . as. to the.- state of the family of his vendor s , 
and of his vendor’s predecessors in title for a period, 
of twelve years at least before the date of his pur- 
chase. Savaklal Kabsandas . Ora Nmirowj 

8 Bom. U. v. i i 

0 _ Notice of pos- 

session of rent— Notice of tenancy— Purchaser how 
far affected with notice of lessor's title. Notice of 
possession of the rents of property is notice of the 
tenancy, but does not of itself affect a purchaser 
with notice of the lessor’s title. Barnhat v. 
Greenshields , 9 Moo. P. 0. 18, referred to. Gmsr a- 
moni Na*h «. BUSSOTT K™ ^ ^ 

jO purchaser, obligation of — 

Joint Hindu family. Purchase from. When a 
person has notice that another has or claims an 
interest in property for which he is dealing, he is 
bound to inquire what that interest is ; and if he 
purchases without doing so, he will be bound, 
although the notice was inaccurate as to the parti- 
culars or extent of such interest where the notice is 
aiven by the person himself who claims an interest 
fn the property, and it is afterwards prov ed that 
he had such an interest. Queer e : Whether any 
amount of inquiry can discharge the purchaser 
from liability ? A purchaser, therefore, from one 
member of a joint Hindu family is affected with 
notice of the claims of the other members. On 
the facts : — Held (reversing the decision of the 
Court below), that no sufficient inquiry had been 
made in this case. Gobind Ghundeb Mookbebjee 
V. Doobgapebsap Baboo _ _ oy . Q 

14 B. Lu R. 337 : 22 W- R. 248 


11. ■■ ■ - Incumbrance — Fraud — Equit- 

able mortgage — Purchaser for valuable considera- 
tion without notice. The reason for the rule of 
equity that a purchaser of property, though for 
valuable consideration, yet with notice of a prior 
incumbrancer, purchases subject to such 
brance, is that such purchaser is acting maid fide 
in taking away the right of the prior incumbrancer 
by setting the legal estate, while knowing that a 
prior purchaser has the right to it.. But a pur- 
chaser for valuable consideration without noticp 
of the prior right of a third person, is not guilty 
of or partv to a fraud upon the rights of a prior 
purchaser. The Courts of equity therefore will 
not interfere with his right to the possession, enjoy- 
ment, and disposal of the property ; and though 
subsequently to his purchase he may become aware 
of the prior incumbrance, yet he has the right to 
convey to a subsequent purchaser, who, at the 
time of such subsequent conveyance, has notice ox 
the prior rieht of the third person ; and such sub- 
sequent purchaser will take the property free from 
the Incumbrance, for neither is he guilty ox any 
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VENDOR AND PURCHASER — contd. 

11. NOTICE — conid. 

fraud in accepting what his vendor had a right to 
convey, nor would the bond fide purchaser without 
notice be able otherwise freely and completely to 
.dispose".; of '\';the' property which he innocently ac- 


VENDOR AND PURCHASER— contd. 

11. NOTICE — contd. 

registered. The fourth defendant claimed the rest- 
of the land under a sale to him by the first defend- 
ant subsequent to the sale to the plaintiff, of: 
which he had no notice. He relied upon the fact 


quired. On the same principles, any subsequent ^is having got possession, and he alleged that 

purchaser, however remote, though having notice the purchase-money whmh he had paid for the land 

must be protected. Where, therefore, the second had been applied by the first defendant m paying 

defendant, having notice of the plaintiff's equitable off a . mortgagee who at the date of his purchase 

mortgage, purchased from one who, also with such was m possession. He claimed, at all events, the 

notice, had purchased from a bond fide, purchaser repayment of this sum. EeU, (x) that the plaintiff 

for value without notice -.—Held, that the second was not entitled to the lands in the hand of the 

defendant held the property free from the equit- th *rd defendant, the latter being a prior purchaser 

able mortgage. Carter v. Carter, 3 K. &• J. 617, with a deed of conveyance duly registered, (li) That 

distinguished. Dayal Jiveaj v. Jaip.aj Ratansi the plaintiff was entitled to the land m the posses- 

I. L. R. 1 Horn. 273 S10n °* the fourth defendant, who must be taken 


12 . — - — — Bond fide trans- 

feree for value of mortgaged property — Ignorance 
of existing incumbrance. Held , that a statement in 
answer to interrogatories, which was made by the 
purchaser of mortgaged property, to the effect that 
at the time of the purchase he was aware of the 
mortgage and believed that it had been satisfied, 
was no proof of the purchase having been made 
after notice of a prior mortgage, inasmuch as it was 
inconsistent with the knowledge of an existing 
incumbrance. Sheo Dayal Mal v. Hari Ram 
I. L. R. 7 All. 590 

, , - r T- ^ -rr — Purchaser for 

value — Notice of prior mortgage. The plaintiff in 
.1867 obtained a decree against one Ramzan Mohidin 
for payment of a debt by him personally, or in de- 
fault entitling the plaintiff to recover the amount 
from the sale of certain immoveable property 
situated in Gujarat on which the debt had been 
secured under a sankhat. On the attachment of 
the immoveable property in execution of that 
decree, the defendant objected under s. 246 of the 
Civil Procedure Code, and alleged that he had 
purchased the property in 1865. The attachment 
having accordingly been raised, the plaintiff sued 
for a declaration of his right to sell the mortgaged 
property. Both the lower Courts threw out the 
plaintiff’s claim. On special appeal the decrees 
of the lower Courts were reversed, and the case 
remanded for the trial of the issue whether the 
defendant was a bond fide purchaser for valuable 
consideration, without notice of the plaintiff’s 
sankhat or lien on the property in dispute at or 
before the time of his purchase. Gbidiiar Rak- 
CHODDAS V. HaKAMCHAND ReVACHAND 

8 Bom. A. C. 75 

14. Priority — Re- 

gistration — Possession-Subsequent purchaser with 
notice obtaining possession and paying off mortgage 
— Right to recover sum applied in paying off mort- 

: gage. The plaintiff sued to recover land purchased 
by him in 1886 from the first defendant, and which 
was in possession of defendants 2, 3, and 4. The 
conveyance to the plaintiff was duly registered. 
The third defendant claimed part of the land under 
a previous sale to him in 1885 by the first defend- 
ant. The conveyance to him being also duly 


the purchase-money which he had paid for the land, 
had been applied by the first defendant in paying 
off a mortgagee who at the date of his purchase* 
was in possession. He claimed, at all events, the 
repayment of this sum. Held, (i) that the plaintiff ' 
was not entitled to the lands in the hand of the 
third defendant, the latter being a prior purchaser * 
with a deed of conveyance duly registered, (ii) That 
the plaintiff was entitled to the land in the posses- 
sion of the fourth defendant, who must be taken 
to have purchased with notice of the plaintiff’s 
prior purchase, inasmuch as the deed of convey- 
ance to the latter was registered, (iff) That, if the 
fourth defendant’s purchase -money was applied 
to pay off a mortgage which plaintiff would other- 
wise have had to pay, the plaintiff could not equit- 
| ably recover the land without paying the fourth 
defendant so much of the purchase -money as was- 
so applied. Narayan Lakshmajt v. Baptt valad 
Haibatrav . 1. 1*. R. 17 Born. 741 

15. Transfer of property sub- 

ject to trust — Purchaser for value— Constructive- 
notice — Tenant in possession as object of charitable 
trust. If the purchaser of an estate for value takes 
with notice, actual or constructive, of a trust, he is 
bound by such trust to the same interest and in the 
same manner as the person from whom he pur- 
chased. A person purchasing an estate where there 
is a tenant in possession is bound to inquire into the 
title of such tenant, and if he neglects to do so he 
takes subject to such rights as the tenant may have. . 
The equities are the same where there is a person 
in possession as the object of a charitable trust 
and under the trust. Mancharji Sorabji Chulla 
v Kongseoo . . 6 Bom. O. C. 59 J 

18, Sale by land- 

lord subject to rights of tenants — Notice to pur- 
chaser of rights — Suit by tenants to enforce rights- 
against purchaser — Limitation. In 1806 the East 
India Company granted a village to A, subject to* 
the raiyats’ customary rights and privileges which 
were embodied in Regulation I of 1808, but the; 
deed of conveyance was not passed until 1819, and 
it was then executed to the executors of A, wh.o< 
had died in the meantime. This deed made no- 
reference to the rights and privileges of the raiyats. 

In 1868 the defendant purchased the village* 
from its legal owners. In 1889 plaintiffs sued 
defendant for themselves and on behalf of the other- 
raiyats of the village to enforce their rights. The* 
defendant pleaded that, as the deed of conveyance 
of 1819 made no mention of these rights, he was 
not bound by them. Held, that, as at the time of 
the conveyance of the village to the defendant the* 
lands were in the occupation of the raiyats, the* 
defendants ought to have made inquiry as to 
their rights. Having failed to do this he was bound 
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by the rights of the tenants as much as if they 
had been specially mentioned in the conveyance 
to him. Mancharji Sorabji v. Kongseoo , 6 Bom. 11. 
G . Hep. 59 followed. Held, also, that, as there had 
been no denial of plaintiffs rights until shortly 
before the suit, it was not barred by limitation. 
Ahmed bhoy Habxbbhoy v. Baekbishna Muyukd 
I. Xj. B. 19 Bom. oUi 

Notice — Bight 


17. ----- — 

of purchaser. B, having been sentenced to trans- 
portation for life, presented a petition m the Reve- 
nue Court, in which stating that he owned a certain 
zamindari estate, and that he had been so sentenced, 
and that it was necessary to make arrangements 
for the payment of the Government revenue and 
the management of the estate, he prayed that his 
name might be removed from the revenue register 
and that of P recorded in its stead. P sold the 
property for consideration, his vendee purchasing 
without notice of any trust, and it was subsequent- 
ly put up for sale in execution of a decree against 
P’s vendee, and was purchased without notice oi 
any trust. Held, that the property could not be 
followed into the hands of the purchaser at the 
execution-sale. Durga Prasad v. Asa Bam - , I.L. X- 
2 All. 361 , observed on. Haitbam a Dtoga 
Prasad . • I. L. B. 5 All. 60 d 

jg, . Constructive notice— -Per- 

son in possession of subject of sale. Where there is 
a person in possession of an estate other than the 
nominal owner,— i.e., the person in whoso name the 
title-deed is,— a purchaser, although he may be a 
purchaser for value is bound to inquire what is the 
nature of his possession. If he does not think ht to 
do so, he takes subject to the rights of the person 
in possession. Hakeem Meah v. Bee ^^ AT ^ E 8 


Mas sim Meah v. Sham Boss 
19. 


22 W, B. 189 

. Sale in execution 


VEETDOE A3STD PTTBGH: A SSB— contd. 
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Ali Khan v . Ojoodhya Bam Khan. Mhnsoor* 
Ali Khan v. Ojoodhya Bam Khast^ ^ 

Liability of land 


22 ^ 

purchased from Hindu devisee for debts of his tes* 
tutor — Onus probandi . Per Pontifey, d. lhe 
question how far lands purchased from a 
devisee are liable in the hands of the purchaser fox 
the testator’s debts stands on the same footing as a 
similar question would under the present English 
law. The creditors of the ancestor or testator may 
follow his lands into the possession ot a purchaser 
from the heir or devisee, if it can be proved 
such purchaser knew (i) that there were debts « 
the ancestor or testator left unsatisfied, and (1 
also that the heir or devisee to whom he paid h s 
purchase -money intended to apply it o 
than in the payment of such debts. But a pur- 
chaser ignorant on either of these points has a 
safe title, for no duty is cast upon the pnrehaser 
from the heir or devisee to. inquire whether there 
are any debts of the ancestor or testator, or to see 
to the application of his purchase-money, 
when there is an express charge of debts by the 
testator on the devised estate— at least when 
devisee in also executor; and m such a case ^ 
burden of proof is entirely on the creditor to show 
that the purchaser from the devisee had no * 
that the latter intended to misapply the pure ■ 
money. For a purchaser to be affected with 
structive notice through his soUeitor, t _® 
himself must have actual notice. Gbebnde 
Chtwdeb Ghose v . Mackintosh. .no 

X. L. R. 4 Calc. 807 : 4 C. D. R. 


2X : ; ; ... ... ---- - ■< w. .:- w 

of purchaser. Notice to a purchaser’s agent was 
MH to be constructive notice to his principal, so 
as to fix the latter with a trust, or a burden rela- 
tive to the subject of purchase which without 
notice he would have escaped. Seedee Nazeeb 


of decree— Sale of property on which, there is a lien, 
—Per Kennedy, J. An execution-purchaser takes 
subject to all equities affecting the judgment-deb- 
tor, and will be bound by constructive notice m 
the same way as an ordinary purchaser. Kwdofto 
v. Jervis, 22 Beav. 1, and Brewer v Lord Oxford 6 
/Je O. M. & G. 507, cited- and followed. Ram 
Lochdn Sibcab v. Ram Nabain 1 C. L. R. AW 

2 q ~ — Doctrine of con - 

strudive notice— Seerecy in transaction. The Court 
will not apply the doctrine of constructive notice 
where the patty seeking the benefit of that doctrine 
has been guilty of secrecy in the transaction with 
constructive notice of which he seeks to affect a 
purchaser. Hobmasji Temdlji ^.Mankhvakb^ 


- Notice to agent 


23 __ Specific Belief 

Act (I of 1877), s. 27— Specific performance of a 
contract, suit for— Whether registration of an 
elcramamah was sufficient notice of the 
Mere registration of an ekramamah is not sufficient 

notice Sf a contract within the meaning of s 27 

of the Specific Relief Act. Pbeonath. Chatio- 
padbya v. Ashutosh Ghose ^ ^ 358 , 

4 C. W. H. 490 ' 

24 • ’ The : question 

whether registration is notice or not is a question 
of fact, and as each case arises, it should be 
mined whether the omission to searoh the register 
together with other facts amounts to such gross 
negligence as to attract the consequence which- 
results from notice. Tomb v. Band, * Bra 0 . 

652 ; Evans v. BicbieU, 6 Ves. 174 ; Martinez - 
Cooper, 2 Buss. 198 ; Farro-w v. Bees, 4 Beav. 18 ,■ 
Hunt v. Elmes, 2 HeQ. F. fJ.678 / and (0™Banl 
v. Barry, L. B. 7 H. L. 148, referred to. Monindba- 
Chandba Nandy «. Teoylokhonat^BbbaT 750 _ 

nc , Fraud — Regis- 

tration Acts, effect of. When a person is proved to* 
have had a knowledge of certain facts, or to hav 
been in a position the reasonable consequence of 
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which knowledge or position would be that he would 
have been led to make further inquiry, which would 
-have disclosed a particular fact, the law fixes him 
with having himself had notice of that particular 
fact. There may be such wilful negligence in ab- 
staining from inquiry into facts which would convey 
.actual notice as may properly be held to have the 
•consequences of notice actually obtained. But if 
there is not actual notice, and no wilful or fraudulent 
turning away from an inquiry into, and consequent 
■knowledge of, facts which the circumstances would 
suggest to a prudent mind, then the doctrine of 
'constructive notice ought not to be applied. Con- 
structive notice may apply as against third persons 
from a neglect to call for deeds and documents of 
title, but not to the same extent where a Registra- 
tion Act is in operation, as it would where no 
Registration Act prevails. Agra Bank v. Barry , 
L. R. 7 11. L. 135, followed. If an agent autho- 
rized to sell property commits a fraud against his 
principal, the principal is the person who ought to 
suffer, and not a stranger. Doobua Naeain Sen 
v. Raney Madhab Mozumdar 

I. Ii. R. 7 Calc. 109 

26, — ~ — Registration — 

Possession — Registration Acts, effect of— English 
Registry Acts , 8 tat. 7 Anne, c. 20, s. 1 ; 2 5s 3 
Anne, c. 4, s . 1 ; 6 Anne, c . 35, s. 1 ; 8 Geo. 2, 
c. 6, s , 1 — Irish Registry Act, 6 Anne, c. 2, s. 4 
{Ireland). Neither in England nor in Ireland has 
mere registration been held to amount to notice to 
.subsequent mortgagees or purchasers. In Bombay 
the Courts have adopted the rule which prevails in 
America, and have held that registration does 
•amount to notice to all subsequent purchasers of 
the same property. Possession has been deemed 
by Hindu and Mahomedan law, as interpreted in 
the Presidency of Bombay, to amount to notice of 
such title as the person in possession may have,* 
and any other person who takes a mortgage or 
other charge upon immoveable f)roperty without 
ascertaining the nature of the claim of him who is 
in possession does so at his own risk. This is the 
rule in England also. The Indian Registration Acts 
prior to the year 1864, like the Middlesex Registry 
Act (Stat. 7 Anne, c. 20, s. I) the Yorkshire 
Registry Acts (Stat. 2 & 3 Anne, c. 4, s. 1 ; 6 Anne, 
c, 35, s. 3 ,* 8 Geo. II, c. 6, s. 1), and the Irish Re- 
gistry Act (Stat. 6 Anne, c. 2, s. 4, Ir.) gave priority 
of rank to priority of registration. The later Indian 
Registration Acts- — viz.. Acts XVI of 1864, XX of 
1866, VIII of 1871, and III of 1877— proceed upon 
a different principle. Under them a registered in- 
.-strument operates from the time at -which it would 
have commenced to operate if no registration had 
been required or made, and not from the time of 
;its registration, which rule applies both to compul- 
sory and optional registrable instruments. The 
. .• earlier decisions, by which registration has in India 
beep permitted to supply the want of possession, 
may be attributed to this absolute preference so 
accorded by the earlier Registration Acts to priority 
*©f registration. In the reported case under the 
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Indian Registration Acts passed in, and subse- 
quently to, 1864, which have not (like the previous 
enactments) given jiriority of rank to priority of 
registration, the Courts have also regarded regis- 
tration as an equivalent for possession where the 
instrument earlier in date has been registered, but 
unaccompanied by possession. The Courts have 
gone a step further, and have held registration 
under Act XVI of 1864 and the subsequent Acts 
to amount to notice, and therefore to atone for 
the absence of, and to be a sufficient substitute 
for, possession in the validation of title. The rule, 
however, that registration is equivalent to posses- 
sion, cannot be applied to cases where the registra- 
tion of the instrument earlier in date has been 
effected subsequently to the execution of the in- 
strument set up against it. Lakseman Das Sarttp- 
chand v. Dasbat . I. Xi. R. 6 Bom. 168 

27 . Priority — Pos- 

session — Vendor and ‘purchaser — Purchaser with- 
out possession — Subsequent purchaser with posses- 
sion and without notice of prior purchase. The 
plaintiff purchased the land in dispute on the 28th 
February 1878, and on the same day lodged his 
deed of purchase with the Registrar together with 
the registration fee. It was registered on the 29th 
April 1878. He was not put in possession of the 
property. The defendant purchased the same pro- 
perty on the 1st April 1878, and on the following 
day lodged his deed of purchase with the Registrar 
together with the registration fee. It was" regis- 
tered on the 26th May 1878. His purchase was 
accompanied with possession. In a suit brought by 
the plaintiff against the vendor and the subsequent 
purchaser for possession of the property : — Held, 
that the registration of the plaintiff’s deed of pur- 
chase, not having been effected until after the execu- 
tion of the defendant’s deed, could not have oper- 
ated as notice of the plaintiff’s deed to the defend- 
ant, and therefore could not be equivalent to 
possession. Held, also, that, as the defendant was 
a purchaser without notice, either actual or con 
structivc, of the plaintiff’s prior purchase, and had 
taken the precaution of obtaining possession, both 
parties being Hindus and innocent purchasers, the 
defendant could not be deprived of the benefit of 
his possession. Hasha v. Ragho 

I. D. R. 6 Bom. 165 

28. Priority — Notice of prior 

contract— Specific Relief Act, 1877 , s. 27 — Oral 
agreement— Sale to third person in contravention 
of agreement — Civil Procedure Code, 1882 , ss. 261 9 
262 . Where a bond fide contract whether oral or 
written, is made for the sale of property, and r & 
third party afterwards buys the property with 
notice of the prior contract, the title of the party 
claiming under the prior contract prevails against 
the subsequent purchaser, although the latter’s 
purchase may have been registered, and although 
he has obtained possession under his purchase. 
Chunder Kant Roy v. Krishna Sendee Roy 
I. Xi. R. 10 Calc. 710 
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12. POSSESSION — could* 
though he retained the jewels in Ins possession' 
under the lien so created. Arles', Hayes & Oo. 

V. Ax UNDO Ch UNDER MTODLB . Q c 

g # . Absence of change of pos- 

session — Hindu lav ' — Incomplete sale . Accord- 
ing to Hindu law, a change of possession is neces- 
sary to complete a sale of corporeal property^ m . 
order to prevent successive purchasers from being 
cheated by successive sales of the same property, 
and to obviate disputes as to what was really sold. 

A purchaser from a Hindu vendor, who buys,, 
corporeal property -without possession, does not 
thus obtain a title which in a suit for specific- 
performance against the vendor, he can enforce 
against a person actually in possession under a title 
adverse to the vendor by joining that person as a 
defendant. Ivachu Bayaji v. Kaoiiob^A^thoba 

4 _ Necessity of change of pos- 

session — and Mahomedan laws— Priority,. 
It is a general but not an invariable rule that pos- 
session in the grantee or assignee is deemed 
essential amongst Hindus and Mahometans to the 
complete transfer of immoveable property, either- 
bv gift, sale, or mortgage. Exceptions to the above 
rule pointed out. Lakshmakdas Sartochand 
Dasbat . • I. X,. B. 6 Bom. io» 

SOBHAQCHAND GOLABCHAHD V. BhAJCHAND 
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11. NOTICE —condd. 

See Nemai Charan Dhabal b Kokil Bag ' 
1. L. B. 6 Calc. 584 : 7 C. L. E. 487 

29 t — San-mortgage in 

Gujarat !* — Priority — Priority as between a pur- 
chaser at execution-sale and prior mortgagee by 
unregistered san-mortgage — Plea of purchase with- 
out notice. The general rule in the Presidency of 
Bombay is that amongst Hindus possession is neces- 
sary in order to perfect a transfer of immoveable 
property by mortgage or deed of sale as against 
subsequent incumbrancers or purchases. The mam 
around of this rule is that possession is notice to ail 
subsequent intending mortgagees or purchasers of 
the title of the party in possession. It is, however, 
the established and judicially recognised custom ot 
Gujarat that possession is not necessary in the case 
of a san-mortgage to validate it as against subse- 
quent mortgagees or purchasers. The necessity of 
possession being thus dispensed with, it seems to 
follow that a san-mortgage, in other respects good, 
is valid as against a subsequent mortgagee or pur- 
chaser, whether or not such mortgagee or purchaser 
has notice of the san-mortgage. lo hold that a 
subsequent mortgagee or purchaser for valuable 
consideration and without notice of a san-mortgage 
is entitled to priority over it would be tantamount 
to depriving the san-mortgagee of the benefit ol 
the custom that possession is unnecessary. Per 
Melvill, J.— Such perfect security is now afforded 
by registration that there appears to be hardly 
room for the plea of purchase without notice. 
Seeing that a purchaser may secure himself against 
all unregistered mortgages without possession by 
simply taking possession or registering his convey- 
ance le is, if he omit to do so, in pan delicto with 
the prior mortgagee, and it is difficult to 
he is 1 entitled to any relief. 

OHAND V. Bhaichand . I. L. E. 6 Bom. ivo 
12. POSSESSION. 

I __ Vendor remaining in pos- 

session— Presumption. Where a deed was exe- 
cuted conveying a man’s entire property to his son, 
only two years old and reserving to himself one 
rupee a day for his subsistence, and after execution 
the conveying party remained in possession 
feat, in the Absence of explanation no other infer- 
ence could be drawn than that the deed was merely 
intended to he used as a blind. Smexahi Sxxgh 
Chowphry V. Hiieeerrea . 10 W. B. 4 AV 

« __ __ Condition . of 

<. a U^cceptance~l)f security by vendor—, Suit to 
'realize security . The defendant purchased certain 
.—■U «+. hv auction subject to a condition 


Delivery of possession — A on ce. Delivery oi posses*-, 
sion of property sold is, under the Hindu law, 
essential to complete the title of the vendee against 
a third party purchasing with possession from the 
same vendor without notice of the prior transaction.. 
The rule prevails as between competing convey- 
ances both of winch have been registered. Autho- 
rities and Hindu law texts on the subject reviewed. 
Lalubhai Surchaxd « g ^ ^ 

0 _____ Sale when vendor is not in 
possession — Hindu law — Necessity of . possession 
— Ejectment . A Hindu whose estate is in the pos- 
nf a, trespasser or a mortgagee, may sell 
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12. POSSESSION — concld. 

13. — — Transfer of pro- 

perty by a person not in possession— Validity of 
such transfer — Hindu law. The plaintiffs sought 
to recover possession from the defendants of certain 
land, claiming under a kararnama executed to them 
by one if. The defendants contended that M had 
never been in possession of the land. The lower 
Appellate Court held that, as M was not in posses- 
sion at the time, when the kararnama was executed, 
the plaintiff’s claim was not maintainable. On 
appeal to the High Court : — Held , reversing the 
decree of the lower Appellate Court, that the cir- 
cumstance of M's not having been in possession at 
the time the kararnama was executed did not 
prevent the plaintiffs from recovering possession 
from the defendants. Kalidas v. Kanhaya Lall, 
1. L. B. 11 Calc . 121 : L. B. 11 1. A. 219 , referred 
to and followed. Ugarchand Manackchand v. 
Madapa Soman a . . I. Tj. R. 9 Bom. 324 

14. Hindu law — Sale 

of land . Though by Hindu law on a sale of land 
it is not absolutely necessary that the purchaser 
should be put in possession, it is requisite that the 
vendor should at the time of sale be in possession 
of the property sold. Girdhar Parjaram v. Daji 
Dulabrram . 7 Rom. A. C. 4 

15. Mahomedan law 

Sale when vendor is out of possession. A sale 
among Mahomedans, unlike a sale between Hindus 
is valid as against a third party, even though the 
vendor was not at the time of the sale in possession 
of the property sold. Adamkhan v. Alarakhi 

I. Xi. R. 6 Bom. 645 
See also Mohinudin v. Manci-iershah 

I. Ii. R. 0 Rom, 050 


VENDOR AND PURCHASER— contd. 

12. POSSESSION — contd, 

7. • Possession, delivery of— 

’Hindu laivSale. Possession is not essentially 
necessary by Hindu law to give validity to a trans- 
fer by sale of immoveable property. Bhukan 
Bhaibava v. Belaiji Brag . * 1 Bom. 19 

8. — — — — — — Title — Hindu 

law. Delivery of possession is not necessary to the 
transfer of ownership among Hindus. Per Marks y, 
J .< — As a general rule of law, when a vendee has got 
a document which in terms professes to make over 
■property, and the document is registered (in case 
registration is necessary), he becomes at once the 
owner without actual delivery of possession. Gun- 
GASURRY NUNDEE V. RaGHUBBAM NuNDEE. 

14 B. Ii. R. 307 : 23 W. R. 131 

" ' ' - ; ; — ' HMU lUW 

Her curiam : Delivery of possession is not, under 
the Hindu law, essential to complete the title of a 
purchaser for value. Narain Chunder Chucker- 
JBXJTTY V. DATARAM ROY 

I D. R. 8 Calc. 597 ; 10 C. R. R. 241 

Nagubai v. MOtigir Guru . 1 Bom. 5 

10. Hindu law. 

■ Under the Hindu law current in the Madras Presi- 
dency, possession is not necessary to complete a 
.sale. Vasudeya Bhallu v. Narasamma 

I. Ii. R. 5 Mad. 6 

11. Want of possession — Hindu 

law — Sale before Transfer of Property Act — Pos- 
session. Under the law administered in the Madras 
.Presidency in the case of sales of land between 
Hindus made before the date of the Transfer of 
Property Act, 1882, where all has been done that 
the parties contemplated to complete a sale, the 
title of the purchaser cannot be defeated in favour 
of a second purchaser merely by reason that the 
latter obtained and the former did not obtain pos- 
session. Ramasami Ayyangar v. Marimuttu 
Bhattan . . I. Ii. R. 6 Mad. 404 

12. Sale of land by 

-a Hindu — Vendor without possession — Conveyance 
of right of action. Where a Hindu vendor sold his 
share in certain land, but expressly stated in the 
deed of sale that he was out of possession ; that the 
land was in the hands of a third party, to whom it 
had been mortgaged without the vendor’s autho- 
rity; and that he (vendor) empowered the pur- 
chaser to bring a suit against the person in posses- 
sion in order to recover the vendor’s share in the 
•land, with mesne profits : — Held, that what the deed 
contemplated was nothing more than the transfer of 
the right of entry, although, according to the in- 
variable mode of expression in such documents the 
vendor professed, in terms, to convey the property 
itself.' Held, further, that the purchaser acquired 
•the same right of action which his vendor possessed, 
notwithstar ding ths t the vendor was not in posses- 
sion at the date of the sale. Vasudev Hart v. T *ti a. 
JSTarayan , I, Ii, R. 0 Bom. 387' 

:\:r a ; 


13. PURCHASE OE MORTGAGED 
PROPERTY. 

1. Bona fide purchase with- 

out notice of prior charge. Per Peacock, 
C.J., Norman and Pundit, JJ. (Bayley and 
Campbell, JJ., dissenting). — The fact of a purchase 
of land under a deed of sale being bond fide and 
without notice of a prior charge does not pass the 
land free from the prior charge. Maheswar Bax 
Singh v. Bhikha Chowdhry" 

B. Ii. R. Sup. VoL 403 
1 Ind. Jur. N. S. 122 : 5 W. R. 61 

2. Obligation of purchaser — 

Inquiry by intending purchaser. An intending 
purchaser of property which has been previously 
mortgaged, who has no reason to suppose it to be 
joint family property, or the vendor to be a member 
of a joint family, and who has inquired of and 
learnt from the mortgagee that there was no frauds 
is not bound to make any further inquiry. Kylash 
Kaminee Dossee v. Tarinee Churn "Bose 

20 W, R. 100 

3. * — — Priority — Mortgage— Possession 

— Registration. A registered mortgagee, though 
without possession, is entitled to priority over 
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13 PURCHASE OF MORTGAGED 
PROPERTY — contd. 

the plaintiff to establish his right as against aU the 
land included in his mortgage : — Held, that the 
mortgage being, under the circumstances, a yaiia- 
one, the sale of the absent son’s share was subject 
to the lien created thereby, which lien was not 
disturbed by the purchase and subsequent sale or 
the share by the son of the mortgagee. The origin 
of the son’s title was stated in the deed of sale to 
the new purchaser, who, by the facts of . its being 
a sale of a share, was put upon inquiry. 1 -he 
mere want of disclosure by the plaintiff s undivided 
son of his father’s mortgage was not enough to 
create an estoppel against his father seeking to 
e^tabUsh his claim under ^680 

i j _ Sale of equity 

of redemption — right of purchaser— Parties. By 
two deeds dated respectively the 22nd February 
1868 and 7th September 1872, and duly registered, 

A mortgaged the lands in dispute to B for a term 
of years which expired in 1880. On 10th October 
1873, A. executed a razinama in favour of 15 rehn* 
quisling all his right in the said lands, and B next 
day executed a kabuliat to Government for Hie 
lands w r hich thenceforward were entered in B s 
name. Previously to the second mortgage and 
razinama to B,— viz., on 21st March IS /0-— *4 had, 
by a duly registered deed, mortgaged the same 
lands to the plaintiff, who in 1874 brought a suit 
against A upon his mortgage and obtained a decree 
under which he sold the mortgaged property, and 
became himself the purchaser thereof. Before and 
at the time of the institution of this suit, B was in 
possession of the mortgaged land, but was not 
made a party to the suit. In 1877 B sold the 
land to C by a duly registered deed. In a suit 
brought by the plaintiff against B and G to recover 
possession of the land so purchased by him as above- 
mentioned, at the sale in execution of his own 

£ ecree ; Held, that B's possession at the date of 

the plaintiff’s suit upon his mortgage was suffi- 
cient to put the plaintiff on inquiry^ and to con- 
stitute legal notice to him that the equity of redemp- 
tion was at that time vested in B, and it was there- 
fore the plaintiff’s duty to have made B a party 
to the suit brought by him against A, who had 
then alienated the equity of redemption to B ; 
and not having done so, the plaintiff could not 
rely, in support of his own title, upon a purchase 
under his own irregularly-obtained decree, and 
could not therefore stand in a better position as 
against B than if his original suit had been properly 
constituted, — i. e. , he was bound to give B an 
opportunity of redeeming his mortgage. 

Gulabsing . . • I. -I* 4 88 

g t Purchase subjeet to mort- 

gage — Bight to redeem — Good title at time of 
hearing of suit— -Certificate of sale . The property in 
dispute was mortgaged by its owner to the defend- 
5 ant with possession on the 3rd October 1847. On 
r S her 1841 A obtained a money-decree 


a subsequent purchaser. Sukdar Jagjivan v. 
'Gopal Eshvant . • • 4 Bom. A, O. ob 

But an unregistered mortgage without possession 
d against a purchaser with possession. 
UASHET V. K.HANDTJ ChAUGSBET 

4 Bom. A. C. 69 

Mortgage by member of 

Surrender of equity of re- 
-Purchaser for valuable consideration— 
joint Hindu family 
,ge ;he subsequently 
•eleased 
[g of this, the 
-alidity of the release. 


joint Hindu family— 
demption — ”... 

Pleading. A member of a 
granted a usufructuary mortgag* . 

•without the knowledge of the co -partners, r< 
the equity of redemption. On hearinr 
. co-partners contested the v; „ 

Held, that the parties claiming from the person to 
whom the release was made, took, so far as the 
-co-partners were concerned, a title only as mort- 
gagees. Radhanath Das v. Eloot^ ^ ^ ^ 

s c. Radhanath Das v. Gisborne & Co. 

15 W. R. P. C. 24 : 14 Moo. I. A. 1 

5. _ Purchase by mortgagee— 

.* Possession — Priority — Begistration. A registered 
.mortgage without possession has priority over a 
subsequent registered sale and conveyance with 
possession. By a duly registered deed, D mort- 
gaged land to the plaintiff with power of sale. ^ On 

default made by D, the plaintiff brought a suit for 
a sale of the mortgaged land ; but pending the 
.suit, I) sold the land to the defendant, who regis- 
tered his conveyance and entered into possession. 
The plaintiff subsequently obtained a decree, and 
at the execution -sale became himself the purchaser. 
In the present suit he sought to recover possession 
from the defendant. Held , that the plaintiff was 
entitled to recover. His rights as mortgagee in- 
cluded the right of bringing to sale the property as 
it subsisted at the date of the mortgage. The 
property having been so brought to sale, tue pur- 
chaser acquired a right free from any created sub- 
sequently to the mortgage and ^subject to it. 
Shringarp'dre v. Pethe. I. B. B. 2 Bom. 662 
6. . Rights of mortgagee— Mart- 

, qage sale without disclosing — Estoppel. The three 
senior members of an undivided Hindu family ~ 
the remaining members of which had disappeared 
—setting forth a ground of necessity, executed to 
the plaintiff, in November 1870, a ^ mortgage, duly 
registered, of ‘a piece of land which formed part 
of the family estate. Certain judgment-creditors 
•of the absent member subsequently attached and, 
sold his share in the said land under their decree. 
The plaintiff’s undivided son purchased iV and m 
1872 re-sold his right, title, and interest in it to 
defendant’s father, without disclosing the fact ot 
his father’s mortgage, but without any active 
fraud on the part of himself or his father to sup- 
press the fact from the knowledge of his purchaser. 
In 1874 the plaintiff obtained a decree upon his 
•mortgage, and attached the land. In a suit oy 
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against the son and heirs of the mortgagor. In 
execution of that decree, the property was sold 
subject to the mortgage, and purchased by B on 
the 12th August 1864. Before confirmation of the 
sale, B, on the 1st September 1864, sold it to C, 
who, on the 30th March 1877, conveyed it by deed 
to the plaintiff. On the 27th September 1877 the 
plaintiff brought a suit for redeeming the property, 
and at the hearing produced a certificate of sale, 
dated the 27th October 1877. The certificate was 
applied for in May 1877, and issued to 0, reciting 
the sale to B, and the sale by B to (7. The Court 
of first instance allowed the plaintiff to redeem on 
payment of a certain sum of money to the defend- 
ant. The Assistant Judge, on appeal, reversed 
the decree of the first Court on the ground that 
the certificate of sale was not in existence at the 
date of institution of the suit, and that therefore 
the plaintiff had then no complete title. On 
appeal to the High Court :—Held, that the plaintiff, 
having purchased and paid for the equity of re- 
demption, was entitled to redeem, although the 
certificate of sale was not issued until after the 
suit had commenced. If a party, whose title is to 
some extent imperfect, seeks to redeem, and is able 
to prove a perfect title at the hearing of his cause, 
he should have a decree for redemption. Har* 
kisandas Narandas v. i Bed Ichha, I. L. R. 4 Bom . 
155, and Lalbhai Lakhmidas v. Naval Mir Kama - 
Judin Husen Khan , 12 Bom, 247, explained and 
distinguished. Krishhaji Ravji v. Ganesh 
Bapu-ji .... LB. R. 6 Calc. 139 

9. y Purchaser of mortgagor’s 

interest — Priority — Purchaser of value without 
notice of a 'prior san-mortgage— Suit by mortgagee 
against purchaser to establish right to attach pro- 
perty— Right to purchaser to redeem — Parties — 
Form of decree. On the 23rd March 1869 a house 
was mortgaged by its owner, P, to J, by a san- 
mortgage. After the death of P, his heirs, D and 
T t on the 9th July 1869 executed to the plaintiff a 
san-mortgage of the same house for R62. That 
mortgage was neither registered nor accompanied 
with possession. On the 27th July 1869 D and T 
sold the house to the defendant. The deed of 
sale was not registered. A part of the purchase- 
money was applied to the payment of the first 
san-mortgage, which was then delivered up to the 
defendant, with a receipt on it by J, who acknow- 
ledged to have received from the defendant the 
amount due on his mortgage. The defendant, 
however, omitted to take an assignment of that 
mortgage to himself. The plaintiff sued I) and 
T on his san-mortgage of the 9th July 1869, and 
in 1872 obtained a decree for the recovery of the 
mortgage-debt out of the mortgaged property. 
The defendant was not made a party to that suit. 
The plaintiff attached the house in execution of 
bis defcree, but the attachment was raised on the 
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plaintiff then sued the defendant to establish his; 
(plaintiff’s) right to attach and sell the house under 
his san-mortgage. The defendant answered that 
he was a purchaser for value, within notice of the 
plaintiff’s mortgage. The plaintiff’s claim was dis 
missed by the first Court, but allowed by the* 
Appellate Court. On special appeal : — Held, that 
the defendant’s plea that he was a purchaser for 
valuable consideration, and without notice of the 
plaintiff’s san-mortgage, would not avail to defeat 
that mortgage under the established usage of 
Gujarat in favour of san-mortgages. Held , further, 
that the defendant, having become entitled by his 
purchase at least to the equity of redemption in 
the house, ought to have been made a party to the 
plaintiff’s original suit on his mortgage, and was 
not bound by the decree in that suit, and was 
entitled to a reasonable time to redeem the house 
from the plaintiff’s mortgage. Sobhagchand Gulab- 
chand v. Bhaichand , 1. L. R. 6 Bom,. 193, followed. 
Naran Purshotam v. Dolatram Virchaxd. 

L B. R. 6 Bom. 

10. — Assignment of 

the equity of redemption by the mortgagor — No 
notice to mortgagees of such assignment — No change 
of name in Collector's books — Further advances by 
mortgagees to original mortgagor on same security — 
Suit by assignee of equity of redemption to redeem— 
Liability of assignee to pay off the further advances 
to mortgagor— Standing by — Allowing original 
mortgagor's name to remain in Collector's books. 
In order to complete an assignment of an equitable 
estate in immoveable, property, it is not necessary 
by English law that notice of the assignment should, 
be given to the owner of the legal estate. Nor is 
there any rule of Hindu law which requires notice 
to be given to th>e person in possession whose posi- 
tion may be considered analogous to the holder of 
the legal estate in English law. By a registered mort- 
gage-deed P in 1869 mortgaged certain property 
with possession to the defendants. In 1871 P sold 
his equity of redemption to the plaintiffs, who • 
allowed it to remain in P's name on the Collector’s 
register. Subsequently in 1873 the defendants 
made further advances to P on the securtiy of the 
same mortgaged property. The plaintiffs sued 
to redeem. The Court of first instance rejected the- 
plaintiffs’ claim, being of opinion that their pur- 
chase was not proved. On appeal, the District 
Judge reversed the decree, holding that the sale 
to the plaintiffs was proved. He held further that 
the plaintiffs could not redeem without paying off 
the further advance made by the defendants in 
1873, on the ground that the plaintiffs had given 
no notice of their purchase to the defendants, and. 
had allowed P's name to remain on the Collector’s 
register as the ostensible owner. The plaintiffs* 
appealed to the High Court. Held, that the plaint- 
iffs’ title as assignee of the equity of redemption 
was complete, although no notice of the .assign- 
ment had been given to the defendants. But. 
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although such notice was not necessary to complete, 
the plaintiffs’ title, it was plain, upon general prin- 
ciples of equity, that if the plaintiffs’ conduct was 
such as to amount to a standing by and allowing 
the defendants to make further advances to P under 
the supposition that he was still the owner of the 
•equity of redemption, such conduct would give the 
defendants a better equity. If the property was 
standing in P's name in the Collector’s books, the 
allowing it so to remain after the assignment would 
be sufficient for the purpose. Govindrav v. Ravji 
I. L. R. 12 Bom. 38 

11. — Unregistered 

agreement by mortgagor to sell to mortgagee — 
Subsequent assignment of equity of redemption to 
third person for value , but with notice of agreement. 
In a suit for redemption filed by an assignee for 
value of the equity of redemption against a mort- 
gagee in possession, it was found that the mort- 
gagor had agreed with the defendant to sell the 
mortgaged premises to him, that part of the 
purchase-money had been acknowledged as paid, 
and that the balance had been tendered in pursu- 
ance of the agreement. It was further found that 
the plaintiff had taken his assignment with notice 
of the above agreement and tender. The agree- 
ment was in w ? riting, but not registered. Held, 
that, though the agreement was not admissible in 
evidence as creating an interest in land, still it 
might be used for the purpose of obtaining specific 
performance, and the plaintiff having purchased 
the equity of redemption with notice as above was 
not entitled to redeem. Per Curiam : The plaintiff 
having knowledge of the agreement was put upon 
enquiry to ascertain whether the tender had been 
made, and whether there was any objection to his 
purchase on that ground. Adakkalam v. Thee- 
thay . . . I. B. R. 12 Mad. 505 

14. PURCHASE-MONEY AND OTHER PAY- 
MENTS BY PURCHASER. 

1. — NTon-payment of purchase- 

money — Tender — Payment into Court — Suit for 
specific performance. Plaintiff had entered into a 
contract with one of the defendants for the pur- 
chase of certain immoveable property, and after he 
made a small advance the contract was written out 
and registered. The purchaser refusing to pay up 
the purchase-money unless the vendor paid the 
costs, or half the costs, or registration, the latter 
resold the property to a third person. The present 
suit was to compel the completion of the contract 
and delivery of the property. Held, that the Court 
was bound to see whether it was or was not the 
intention that a complete and binding sale should 
take place, although the purchase-money was not 
paid. Held, also, that in bringing such a suit the 
plaintiff was bound, if he had not previously ten- 
dered the money to the defendant, to pay it into 
Court. Mahadoo Begum v . Hubeebool Hosseiy 

15 W. R, 44 
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% ; Advance of purchase “ 

money — Lien on purchase — Repayment — Suit fo r 
possession. B advanced money to A for the pur- 
chase of an estate. The estate was purchased by 
A, but it was conveyed to B. Held , that, before 
A could maintain a suit to obtain possession of the 
land, he was bound to pay or tender the money 
advanced by B. Bhoybub Chuyder Seik v . 
Anuydmoye Chowdhraiy . . Marsh. 494 

3. — Right to refund of pur- 

chase-money — Failure to give possession— Suit 
for purchase-money. A purchaser of property of 
which possession was contracted to be given, but 
the vendor is unable to fullfil the contract, is at 
liberty to sue for repayment of the purchase -money, 
and is not obliged to sue for possession of the 
property. Mohtjy Lal v . Beharee Lal 

3 "N. W. 330 

4. • Bond fide pur- 

chaser — Refund of purchase-money . A bond fide 
purchaser was held to be entitled to a refund of the 
purchase -money in a case where some dispute 
having arisen as to the purchase, the matter was 
referred to arbitration ; and it was held that the 
vendor had no authority to sell. The principle 
of caveat empior does not apply to such a case. 
Kishey Mohuy Shaha v . Ram Chuyder Dey 

3 W. R. 28 

5. Refusal to per- 

form contract — Omission to repudiate sale — Suit for 
recovery of purchase-money. The defendants had 
sold certain property to the plaintiff. They after- 
wards refused to effect mutation of names in favour 
of the plaintiff, on the ground that he had not 
paid off a certain mortgage on the property, which 
he had promised in the contract of sale to do. 
They did not repudiate the sale or the plaintiff’s 
title under it. Held , that the refusal was not tan- 
tamount to a rescission of the sale, and that a suit 
for the recovery of the purchase -money would not 
lie. Siraj-ood -dowlas v. Nook Ahmud 

5 H. W. 194 

6. Suit to recover 

deposit of purchase-money — Obligation to tender 
conveyance for execution. In a suit by a purchaser 
of immoveable property to recover a deposit, paid 
by him on account of the purchase-money to the 
auctioneer, the vendor having refused to convey 
to the purchaser, save by a deed which should 
describe the premises by reference to another deed, 
not shown to the purchaser at the auction, and of 
the contents of which he had not then any notice 

— Held, that the purchaser was not bound to have 
tendered a conveyance engrossed to the vendor for 
execution, together with the residue of the purchase- 
money, before suing to recover the deposit. Essaji 
Adamji v. Bhimji Purshotam. 4 Bom. O. C. 125 

7. — - — -i — ■ — . 1 Illegal sale— —Sale 

by co-parceners without assent of others. Where 
a sale by two co-parceners in favour of another 

18 o 
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( 12874 ) 


DIGEST OF CASES, 


VENDOR AND PURCHASER -contd. 

14 PURCHASE-MONEY AND OTHER PAY- 
MENTS BY PURCHASER- — contd. 

was set aside, on the ground that the sale by a 
co-parcener without the consent of the others was 
illegal -.—Held, on the suit of the vendee to recover 
the purchase-money from the descendants oi the 
vendors, that the purchase-money was like a aeot, 
and payable by the heirs, in proportion to the shares 
inherited by each. Oomedee v. Cheda^Lall^ 

g Refund of pur- 

chase-money by heir talcing after widow. Held, 
that a partv succeeding as heir to an estate, tne 
sale of which, by the widow of the person from 
whom he inherits, has been set aside, is bound to 
refund the purchase-money paid to the widow tor 
the purpose of discharging liabilities on the estate. 
Roostum Singh v. Alum Singh . 1 Agra 2»A 

0 Failure to regis - 

ter-L-Suit for refund of purchase- money— Set-off. 
The plaintiff agreed to purchase land and paid down 
the purchase-money, taking from the vendor an 
aoreement that if he did not register the convey- 
ance he would return the purchase-money, ine 
plaintiff entered into possession, hut the vendor 
failing to register the conveyance, he sued to re- 
cover back his purchase-money. Held , that he was 
entitled to a refund of the purchase-money, ine 
purchaser who had obtained possession might or 
might not, according to the particular circumstance 

of the ease, be liable to pay the vendor a reasonable 

amount for the occupation of the land ; but when 
no set-off is pleaded, the vendor could only claim 
such amount by a separate action. Ccmrr 03? 
Wards v. Nitta Kadi Debi 

3 B. L. R. A. O. 363 

See Guru Rrasad Roy v. Dhanpat Singh 

5B.I. R. Ap. 48 : 14 W. R. 20 


uy retained. Mxihammai> 
IMAB NaSIRTTLLAH KhA1s t . 

I. Ij. R. 21 All. 223 
I, R. i>6 I. A. 45* 
3 C. W. 1ST. 201 

- — - Deposit by pur - 
-i Contract going of through 
Vendor's right to retain 
vlx ^ v Tr _ oXe a contract for sale goes. 
ofThe "purchaser, the purchaser can- 
-r deposit which may have been paid 
bv him to tho Vendor in pursuance of the contract. 
Ex parte Barren : In re Parnell, L.B. 10 Ch 
Ap. 512, and Howe v. Smith, L. B.2TCh.D.b9^ 
The | referred to. Bishan Chand ^Radha^K ^ 

13 ' Right of pur- 
chaser to return of depositr-Lien °f f °[ 

the part of the purchase-money paid by mm. A 
purchaser of land who has paid part °f *e purotow- 
monev, by way of deposit hut who afterwards- 
unjustifiably repudiates the contract of P" r< * ftse ’ 
or is guilty of any default by reason of which the 
sale if nof carried out, is uot entitled to recover 
Court of the deposit from the vendor. The vendor 18 

necessarily entitled to retain the deposit merely 
12 W. R. 287 because under the circumstances the Court refuses- 
to grant specific performance against him._ From 
the moment part of the purchase-money w ]*«&• 
the purchaser has a lien upon the property to that 
Prabhuram Hazra v. Robinson extent, which lien can only he lost o 

3B.L.R, Ap. 49 : 11 W. R. 398 reason ’ of his faiHng to carry out his part of the 

10 _____ Purchaser at contract. Badvanta Appaji u. ^at|K^r^ira 

revenue sale afterwards set aside— Suit to recover I- ^ 

5^!X£!nsW?XA.n: M. 

*rfs: 

he relieved from his bargain and to recover the wit Un the stipulated period— Right of 
purchase-money merely because the contingency return of deposit of the part of the considerate m 
contemplated actually happens, and the property money JM id where specific performance is refused 

either does not become, or ceases to he, available _ Equity and good conscience—. Bengal, . J*.-yr -f-> 

for his benefit. Ramtuhud Singh ». Bissessur and Assam Civil Courts Act (XII of lSSi), «• 

Lad Sahoo . 16 B. L. R. 208 : 23 W. R. 305 In a suit for specific performance of a 


chaser under contract- 
default of purchaser- 
deposit. Held 
off by default 
not recover any 
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by the plaintiff, he (the plaintiff) was entitled 
to a refund of the deposit made by him. Alokeshi 
Dassi Hara Chand Bass 

I. Ii. R. 24 Calc. 897 

1 C. W. N. 705 

! 15. — ^ — _ — . Contract to pur- 

chase property in cantonment — Eights of Gov- 
ernment in such property — Contract making no 
mention of Government rights— Knowledge of pur- 
chaser — Suit by purchaser for specific performance 
or return of earnest-money— Earnest-money when 
repayable — Amendment of plaint so as to claim re- 
fund of earnest-money. On October 12th, 1887, the 
first defendant executed the following agreement 
in favour of plaintiff with respect to certain property 
situated in the Poona Cantonment : “ I have 
agreed to sell to you . . . both my bangalows 

described above, including the sites and buildings 
together with the compounds, rooms for servants, 

stables, outhouses and I have 

this day received from you R5,000 as earnest- 
money. After the sale-deed in regard to the said 
bungalows is executed, 1 will get them transferred 
to your name in the Brigade -Major’s office.” 
On the same day the first defendant received from 
the plaintiff R5,000 as earnest-money. A notice 
of the proposed sale was published in the news- 
papers, upon which the Poona Cantonment wrote 
to the plaintiff stating that Government possessed 
certain rights over the property. Plaintiff then 
demanded that the first defendant should obtain 
from Government and transfer to him a full and 
complete title in the property. The defendant 
refused, and prepared a draft deed transferring 
the ordinary cantonment tenure, which was a 
mere occupancy, and sent it to plaintiff. Plaintiff 
declined to accept it, and brought this suit to 
compel the first defendant to execute a deed 
transferring to him a full and complete title for 
possession of the property, and for rent and 
damages. Although apparently not arising upon 
the pleadings, an issue was raised by the parties 
as to whether by his conduct the plaintiff had 
forfeited his right to have the earnest-money 
returned to him. This issue was, however, struck 
out at the trial by the Subordinate Judge, who 
also refused to allow the plaint to be amended 
by inserting a claim for the payment of the earnest- 
money, on the ground that it would change the 
character of tlie suit from being one based on the 
contract of the 12th October 1887 into a suit 
based on the fact that there had never been a 
contract at all between the parties. He dismissed 
the suit. The plaintiff appealed, and contended 
that the contract was that the defendant should 
give an absolute title to the property, and that, 
as he was unable to carry out this contract, he 
should return the earnest-money to the plaintiff. 
Held (i) upon the evidence, per Farr ant, C.J., and 
Pulton, Jardine and Ran are, JJ. (Candy, J., 
dissentienie), .that the knowledge that the property 
in question was held upon cantonment tenure 
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was not brought home to the plaintiff, and that 
the Courrt could not impute such knowledge to 
him ; that the terms of the contract itself were 
calculated to induce the plaintiff to believe that 
the defendant was selling not a mere revocable 
license to occupy the land, but the land itself. 
The defendant agreed to sell the land, and, having 
done so, the onus lay upon him to show not only 
that he intended to sell only cantonment occupancy 
rights, but also that the plaintiff understood that 
he was purchasing the same. (ii) That the 
defendant, being in default and being unable 
to give the title contracted for, should return 
the earnest-money to the plaintiff. Held, by the 
Full Bench, that the amendment of the plaint so 
as to make it include a claim for the refund of the 
earnest-money ought to have been allowed, although 
not asked for until a late stage of the case. The 
right to specific performance of a contract, or, 
in the alternative, to a return of the earnest-money 
should be determined in one and the same suit, 
and the plaintiff failing to obtain a decree for 
specific performance should not be driven to a 
separate suit to recover back his deposit if he 
is entitled to relief in that form. The circum- 
stance that a purchaser is not entitled to specific 
performance is by no means conclusive against 
his right to a return of the deposit. If, having 
regard to the terms of the contract, he is justified 
in refusing to accept the title, which the vendor 
is able to give, he is entitled to a refund of the 
deposit. Ibrahimbhai v. Fletcher 

I. Ii. R. 21 Bom. 827 

10, Voluntary payment — Pay- 

ment to prevent sale. A payment of money to 
prevent a sale about to be effected in execution 
of a decree cannot be called a voluntary payment, 
whether it is made by the judgment-debtor or 
by a third party claiming the property. Omrito 
Lall Sircar v. Ramdhun Chakee . 

18 W. R. SOS 

17. Payment by 

purchaser at execution-sale — Purchaser looking to 
application of money to pay debts on estate. A 
purchaser was held entitled to recover the amount 
paid by him on account of previous mortgages, 
when, in making these payments, he merely 
acted for the debtor who had borrowed the money 
from him, and what he did was to see that 
money so borrowed was properly applied in clearing 
off the debts which rendered his own purchase 
unsafe, and of the existence of which he was 
at that time cognizant. Wajed Hosseif v. 
Ahmed Reza ... 17 VST. R. 480 

18. ,■ ■■„/—■ — Sale whilst under 

attachment— Caveat emptor — Fraud. T sold a 
mouzah, of which he was owner, to Z. At the time 
of sale the mouzah was under attachment in execu- 
tion of a decree obtained against T by E. Z paid 
the amount of that decree to prevent the property 
which she had purchased being sold in execution. 

18 o 2 



8. - Specification of land sold — 

—Purchase of specified laud with description of 
amount . A party -who buys a specified talukh 
with the additional description that that talukh 
contains so mnch land, gets the whole land which 
the specification of his vendor covers and which 
was intended to be sold, although it may be more 
than was contained in the description. Ameeroo- 
nissa Khatoon v. Kemola Kant Box 

14 W. B. 117 

9. — — - Omission to specify 

area sold — Misdescription — Compensation for smaller 
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Z was under no obligation otherwise to pay the 
amount of the decree. Held, that Z was entitled to 
recover against T the amount so paid. Zaheran 
v. Taxler .... 

2 B. E. B. A. C. 86 : 10 W. B. 880 


Purekase from 


Hindu widow— Alienation set aside by heir — -Suit 
by purchaser to recover money paid on mortgage. 
The plaintiff purchased an estate from a Hindu 
widow in possession, and after his purchase he 
paid a debt for which the property sold had 
been mortgaged by the late husband of his vendor. 
Subsequently the daughter of the vendor claimed 
the property as heir of her father, and recovered 
possession of it from the purchaser by suit. The 
purchaser then sued the heir for a refund of the 
amount of the mortgage-debt paid by him. Held , 
that the purchaser was entitled to recover. Poran 
Misra v. Harsaran Misra . 8 B. L. B. Ap. 55 
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properly. A purchaser of immoveable 
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it should take effect as a transfer of his rights 
as heir. Mahomed Eaizali Khan v. Genoa Ram 

1 Agra 112 

Conveyance 


moveable _ 

property is entitled to receive, and the vendor is 
bound to give, a title free from reasonable doubt. 
Pitambar" Send ar j.t v. Cassibai 

I. Ii. B. 11 Bom. 272 

% — _ — Purchaser from Hindu 
executor — Inquiry by purchaser. Semble : A 
purchaser from a Hindu executor is not bound to 
see to the exact amount of the debts which the 
testator has directed the executor to pay or even 
to inquire if any such debts actually existed ; 
he need not look further than the will itself. 
Roqelall Khettry v. Mohima Churn Roy 

. g\ B. Xj. B. 271 note 

8. — Specific performance, right 

to — Sale bond fide , but not of final character 
— Priority over attaching creditor. A deed of sale, 
though not strictly of a complete and final character 
yet, if genuine and duly attested, may be sufficient 
to bind the property and to give the purchaser 
the right to demand a specific performance of the 
contract and the execution of such further assur- 
ances as might be deemed necessary to invest him 
■ with a complete title to the property. Such a deed 
would necessarily prevail over any intermediate 
attachment of the property for debts due from the 
-original proprietor. Lalla Chooneelal Nagxndas 
v. Sawaechund Named as 5 W. B. P. C. Ill 

4 . ; Validity of sal e—Sale for 

valuable consideration — Intention to transfer. Held , 
that the mere fact that the sale to the plaintiff 
was instigated by some discharged mortgagee 
does not of necessity make void the plaintiff’s 
iHht s < V purchaser, if it be found that the vendor 
to the plaintiff had some right or interest in the 
property by inheritance, and transferred it for 
valuable consideration, with the intention that 

■ ■■ : . :i: ■ "v : ■ 

: SiflP ■ ■ 


mortgagee with power of sale. Absence of con- 
firmation by mortgagor . B & Co. mortgagees with 
power to sell sold the mortgaged property to the 
defendants. No deed was executed until some 
years afterwards, when the mortgagor was dead. 
The deed was in the form followed when a mortgagee 
is the vendor and the mortgagors join in the con- 
veyance ; but the words of conveyance were 
by the mortgagees alone, and without any con- 
firmation by the mortgager. Held , that the pur- 
chaser did not by the deed acquire an indefeasible 
estate. Doecett v. Wise . . 8 W. B. 157 

Effect of sale — Purchase [ of 


6 . 

rights of Mahomedan widow — Failure to take actual 
possession. By an order passed under Act XIX 
of 1841, A was declared entitled to take possession 
of a fourth share of her deceased husband B's 
estate which devolved upon her according to 
Mahomedan law. B's nephew C sued to recover 
this share on the ground that A had been divorced 
and this suit was pending when the present suit 
was brought by the purchasers of A ’a rights. 
It being found that A never took actual possession 
of her share under her decree and that G was in 
possession of the whole estate : — Held , that A’s 
vendees could not be placed in a higher position 
than their vendor was when C's suit was brought 
against her, and all that they were entitled to 
was the right to present her in the pending 
suit. Mahomed Gowher Adi Khan v. Azee- 
MOODDEEN. MAHOMED GOHER AlI K.HAN V. 
Shebefenissa Begum . * W. B. 1864, 93 

7. ^ Purchaser of fractional 

share of estate — Right to cultivate land — Bate 
of rent. In the absence of any reservation or 
restriction, the purchaser of a fraction of a share 
of an estate acquires a right either to cultivate a 
proportionate share of the lands cultivated by 
his vendors on the same conditions as to favourable 
rents as those under which they, as proprietors, 
cultivated it, or to claim his share- of the rents 
of these lands just as he would from any raiyat 
of the estate, but without any other sum as mesne 
profits. Chytun Singh v. Kayessur Koonwer 

- 5W. B.117 
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area. The specification in a deed of sale of land 
of the area of the land sold primd facie implies 
that the area was regarded as material by the 
parties, and, unless it is clear that the precise 
area was not regarded as material, proportional 
compensation will be awarded to the purchaser of 
land the real area of which is found to fail short 
of the area specified in the deed of sale. Suleman 
Vadu v. Tbikamji Velji . . 12 Bom. 10 

10. , — Specification in 

sale certificate — Sale by purchaser at execution 
sale who has obtained possession under a certificate 
of sale more extensive than the decree. Where a 
decree-holder obtains an order for the sale of his 
judgment-debtor’s interest in certain property, 
and becoming purchaser at the sale which follows, 
receives a sale-certificate going beyond the order, 
he cannot avail himself of anything in the certifi- 
cate beyond the order. If, however, he obtains 
possession according to the certificate, and sells 
to a bond fide purchaser without notice of the 
difference between the certificate and the order 
of sale, the latter has a good title. Gowree 
Kumtjl Bhuttacharjee v. Sueuth Chunder 
Doss Biswas . . . .22 W . R. 408 

11. — Non-registration, effect of 

— Proof of actual contract of sale and possession 
on payment of purchase-money. Held , that it does 
not follow from the non-registration within the 
time fixed or registration of a deed which was 
executed before the Registration Act came into 
operation that the purchaser has acquired nothing 
by his purchase, or that the vendor is to resume 
possession of the property, if it be shown that there 
was a contract of sale, and that in pursuance of 
that contract the purchaser paid the money 
and obtained possession. Ram Surun Dass v. 
Ram Chund ... 1 Agra 283 

12. — IT on-registration — Sale of 

decree — Decree on mortgage-bond — Registration — 
Right to execute decree. A decree-holder purported 
to sell to A, by private sale, all bis right, title, and 
interest in a mortgage-decree obtained by him in a 
suit on a mortgage-bond against the mortgagor. 
The deed of sale was not registered. Afterwards, 
by a registered deed of sale, A conveyed all his right, 
title, and interest in the same decree to R: Held, 
that the right to execute the decree as a mortgage- 
decree did not pass to B. Koob Lall Ghowdhby 
v . Nittya Nund Singh . I. B. R. 9 Calc. 839 

s. e. Hub Lal Ghowdhby v. Nittyanund 
Singh . , 12 C. Xi. R. 393 

IS. Assignment of indigo fac- 

tory— Right to rent and to indigo manufactured. 
Where a plaintiff sued on the alleged purchase by 
him of the rights and interests of certain parties in 
an indigo concern, it was held that the rents 
collected and appropriated, and the indigo manu- 
factured and taken away before the date of the 
purchase, could not form part of the stores and 
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assets sold to the plaintiff, unless the sale of the 
assets, etc., had been as from some date prior., to ! 
the date of purchase. Chundee Coomae Roy v. 
Wilkins . . . 10 W. R. 311 

14. - - — — — — — ■ Assignee, liabil- 

ity of, to creditor of the factory — Qr editor, rights of 
— Dena powna , contract to take over . A , by deed 
duly registered, assigned his interest in an indigo 
factory to B. In the deed was a recital that it 
had been agreed that B should take over the dena 
powna account of the factory as the same stood 
on the 30th September 1856. C sued A- and B 
jointly to recover rent in respect of lands which 
had been occupied under a lease from C with and 
for the use of the factory, and which was due 
on the 30th September 1856. B raised the de- 
fence that the debt was not included in a schedule, 
dated 30th September 1856, signed by A, and 
which he alleged had been furnished to him by 
A as containing a list of the liabilities of the factory. 
Held , that if a trader or other person in this country 
assigns his stock in trade and effects to another, 
and such other person enters into a contract 
with the first to pay the debts of the concern, 
c e a certain portion of such debts, the contract and 
assignment ereate a liability to the creditors in 
whose favour such contract is made, which they 
may enforce by suit ; nor is the creditor bound to 
elect between his original debtor and the assignee, 
but he may join them as co-defendants in the same 
suit. Held, also, per Peacock, C.J., and Norman 
and Kemp, JJ . (Steee and Seton-Kabb, JJ., 
dissenting), the case must be remanded to the 
lower Court to try what was the agreement 
between A and B as to B taking over the dena 
powna account of the factory, whether the schedule 
was an essential part of the contract or not. Kear- 
nes v . Bhawani Charan Mitteb 

B. L, R. Sup. Vol. 54 : W. R. F. B. 167 

Phool Koonwar v . Chardon 

6 W. R., Act X, 89 

15. Liability of 

assignee to creditor-— Bond given by former proprie- 
tor. When the holder of a bond from the former 
proprietor of an indigo factory had made no 
demand on it for twelve years, nor apprised the 
assignee of its existence as a debt due by the 
factory, it was held that he could not come down 
on the present proprietors, but must look to the 
obligor of the bond personally for satisfaction . 
Hubeebunissa v . Cox W. R. 1884, 266 

16. — — Right of purchaser to trees 

standing on land — Sale of land— Transfer of Pro- 
perty Act (IV of 2882), s. 8. Trees being attached 
to the earth are included in the legal incidents 
of the land and pass to the transferree under a 
deed of sale of the land in which they stand, 
unless a different intention is expressed or neces- 
sarily implied. No such intention is necessarily 
implied because the trees are mortgaged prior 
to the sale and no mention of the mortgage is 
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to the defendant £C the title-deeds, vouchers and 
bills, whatever there may be relating to the said 
property.” The agreement further provided : 
“ The time in respect of this bargain is fixed at 
two months ; within this time we are duly to have 
everything cleared.” In September 1890 the plaint- 
iff filed this suit for specific performance of the 
agreement. The defendant pleaded: 1st, that the 
plaintiff had failed to show a good title to the pro- 
perty ,* 2nd, that the plaintiff had not handed over 
to him all the deeds and documents relating to the 
property ; 3rd, that be (the defendant) had law- 
fully rescinded the contract on the 30th August 
1890. It appeared that in 1880 the then owner 
of the property, on© N, had mortgaged it to one 
V, and that on the 26th October 1882 both 
mortgagor and mortgagee had joined in conveying 
it to one C. This deed, however, had not been 
registered and was consequently inadmissible in 
evidence, and Was rejected at the hearing. 0 
had, however, after his purchase taken possession 
of the property and had held it until 1885. On the 
6th May 1885~ he sold it to H. Prior to his sale, 
viz., in 1883, N had died, and left a will appointing 
F his executor, but no probate of this will had ever 
been obtained. In the sale-deed, however, to 
H of the 6th May 1885 F had joined as a conveying 
party both in liis own right and as executor of 
N. On the 29th September 1887 E sold the pro- 
perty to the plaintiff, who, as already mentioned, 
sold it to the defendant on the 20th June 1888. 
Held, that the plaintiff was bound to give the de- 
fendant a good title, or, in other words, a title 
free from reasonable doubt (s. 25 of the Specific 
Relief Act I of 1877). In the absence of a contract 
providing that the plaintiff should show only 
such title as he could give, or of some other special 
contract as to title, the general law laid down in 
s. 25 of the Specific Relief Act I of 1877 must 
prevail. Held , further, dismissing the suit, that 
the title shown by the plaintiff was not a good 
title. The conveyance of the 26th October 1882 
by the mortgagor and mortgagee to O not being 
registered was not admissible, and could not be 
referred to, so that it was necessary to regard 
N as still the mortgagor and F as still the mort- 
gagee of the property, while C had, in some capacity 
or other, the actual possession. That being 
the state of things, N died in 1883, and it 
was alleged that he had left a will appointing 
V his executor, but no probate of that will had been 
obtained. The equity of redemption remaining 
in N as mortgagor passed on his death to his 
executor F. On the 6th May 1885 O sold the 
property to H (the plaintiff’s predecessor), and 
F joined in the deed of conveyance as executor 
of N. But it was necessary for the plaintiff to 
show not merely that he joined as executor, but 
that he had right, as executor, to convey to H the 
equity of redemption which had come to him from 
N. By s. 187 of the Succession Act (X of 1865) the 
only mode of doing this was by the probate 
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made in the sale-deed. Pandttrakg Sheshagir 
v . Bhimrav Kesha v Hibalikar 

I. D. R. 22 Bom* 810 

17. Right to rescind sale— - 

Concealment of defect in title — Transfer of Property 
Act (IV of 1882), s . 55 — Meaning of words u mate- 
rial defect in property The expression “ material 
defect in property ” in s. 55 of the Transfer of 
property Act (IV of 1882) includes a defect in the 
title to an estate. Such a defect, if concealed by 
the vendor, gives the purchaser the right tc> rescind 
the sale. Essa Sulijeman v. Dayabhai Parma- 
'!nahi>as . . . I. I*. R. 20 Bom. 522 


16. SETTING ASIDE SALES. 

1. Ground for setting aside 

sale — Stipulation to have mutation of names — 
Refusal of revenue authorities to register name of 
purchaser. Where a person purchased certain 
lands under a deed of sale, in which the vendor 
undertook to apply to the revenue authorities 
for the transfer of the lands to the name of the 
vendee, and did so, and both persons clearly un- 
derstood what they were doing : — Held, that the 
refusal of the revenue authorities to enter the 
purchaser’s name in the mutation register did not 
constitute a ground for cancelling the sale and 
recovering the purchase-money. Gedeera Kolita 
v. Debekdro Narain Konwar . 25 W. R. 852 

2. — — — — Bond fide pur- 

chase from guardians of Hindu widow acting 
collusively . The plaintiff was entitled, in right of 
her deceased husband, to the equity of redemption 
in a mortgaged estate. Her guardian, in collusion 
with the mortgagee, instituted a foreclosure 
suit, in which she was represented by the guardian, 
who submitted to a decree ; and under that decree 
the property was sold, and the defendant became 
the purchaser. Held , that, the defendant being a 
bond fide purchaser, the sale was not liable to be 
set aside. Ki-ietermohee Dassee v. Kisheh- 
mohux Mitter .... Marsh. 318 

s. c. Kishest Moinrsr Mitter v . Kheter- 
mojstee Dassee . . . . 2 Hay 186 


17. TITLE. 

1, Implied contract for good 

title — - Suit by vendor for specific performance— 
Specific Relief Act ( 1 of 1877), s . 25— Title derived 
through will of former owner — Necessity for probate 
• — Succession Act (X of 1865), s. 187— Notice to 
complete contract — Rescission of contract — Clause 
m contract requiring vendor to hand over deeds 
relating to property , construction of. By an agree- 
ment in writing, dated the 20th June 18SS, the 
defendant purchased a certain house in Bombay 
from the plaintiff for R 6,060. By this agree- 
ment the plaintiff agreed that at the time of the 
execution of the deed of sale he would hand over 
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*of N’s will, and this had not been obtained. If 
an heir of N sued for redemption, the defendant 
would have no defence, unless he could prove 
that he had acquired the equity of redemption. 
For this purpose, by s. 187 of the Succession Act 
(X of 1865) probate would be necessary, and 
'he would consequently be obliged to prove the 
will and pay duty upon all the property included 
in it. That would be a liability which the Court 
could not impose upon a defendant resisting 
specific performance of a contract like the one 
made by the plaintiff. Where a vendee ascertained 
that the title of property sold to him was derived 
through the will of a former owner which had not 
been proved. Quaere : Whether a notice given by 
:him (the vendee) to the vendor to produce the will 
and give satisfactory proof, its being the last 
will of the said owner within four days, was a 
reasonable notice so as to entitle the vendee 
afterwards to rescind the contract. A contract 
•of sale provided as follows for the handing of the 
title-deeds of the property to the purchasers : 

And at the time of the execution of the deed of 
sale you ” (i.e., the vendor) “ are duly to give us, 
the purchasers, the title-deeds, vouchers, and bills 
whatever there may be relating to the said pro- 
perty.” Held, that this clause meant that what- 
ever documents of title were necessary under the 
terms of the contract, or under the general law, 
should be handed over by the vendor to the vendee 
•at the execution of the deed of sale. Mahomed 
Mitha v, MtrsAJi Esaji 1. 1*. R. 15 Bom, 657 

13. VENDOR, RIGHTS AND LIABILITIES 
OF. 

1. Unpaid vendor — Refusal to 

deliver under payment — Right after delivery. A 
party selling land may refuse to give delivery until 
•the consideration is paid ; but having given delivery 
he has no right to retake possession and pay 
himself the purchase-money out of the usufruct. 
$?REM SoONDAREE DOSSIA V. GmSH ChUKDER 

Bhuttacharjee . . . 10 W. R. 194: 

2. Failure to pay 

whole of consideration-money. When a vendor of 
land is not paid a portion of the consideration- 
money, he cannot wholly disaffirm the contract 
but he can establish his lien on the land as an 
unpaid vendor. Mohsum Ally v. Balasoo 
Koer ..... 2 Hay 576 

3« — Vendor’s lien 

for unpaid purchase-money. In a suit claiming 
possession of land purchased by the plaintiff from 
the defendant, the Munsif threw out the claim 
for want of consideration ; but the District Judge 
found that the plaintiff was entitled to have the 
land, and that the defendant might sue for the 
purchase-money. Held, that the equitable doctrine 
of the vendor’s lien for unpaid purchase-money 
applied to the case, but as the District Judge 
had not decided whether the defendant had suc- 
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ceeded in proving that the purchase-money had 
not been paid, the suit should be remanded for 
a finding by him on that issue. Yellappa bis 
Bisappa v. Mantappa bis Basappa 

3 Bom. A.C. 102 

4. * Contract to sell 

land — Rescission — Re-sale by registered deed . A 
sued to recover certian land which he claimed 
under a registered deed of sale executed by the 
owner. Prior to the date of this sale to A , M 
had been put in possession of the land under an 
agreement to purchase the land for R3Q0. The 
sale-deed to M had not been executed because 
only R2Q0 of the purchase-money had been paid 
to the owner. Held , that A could not recover, 
as it was not open to his vendor to rescind the 
contract with M. Moidin v. A varan 

I. X*. R. 11 Mad. 263 

5. — . — — Failure to pay 

portion of purchase-money. The vendees of certain 
land, a portion of which only was in their possession 
by virtue of the sale, the rest being in the possession 
of mortgagees, sued for a declaration of their right 
to such land, and to have a sale of a portion of 
such land, made after it had been sold to them, set 
aside. Held, that, inasmuch as the sale to them 
had taken effect, they were entitled, notwith- 
standing the whole of the purchase -money might 
not have been paid, to a decree as claimed, and 
the vendors, if they had any claim in respect of 
the purchase -money, should be left to seek their 
remedy. Kesri v. Ganga Prasad 

I. Xj. R. 4 AIL 108 

6. Stoppage in 

transitu — Lien of unpaid vendors — Agents for 
purchase of goods — Insolvency — Right of carriers. 
A firm at Cawnpore sent an agent to Sarun, 
plaintiff’s residence, to effect purchases in cotton, 
and the plaintiff, at the instance of the person 
so deputed, made purchases and supplied funds, 
both for purchase and for their carriage and in- 
surance, the agent doing nothing but consenting 
to the arrangements and giving hundies on his 
employer’s correspondents in payment. The goods 
were despatched and insured, but before reaching 
their destination the firm became insolvent, 
and the plaintiff proceeded to take possession of 
them, but was prevented on account of the goods 
being previously attached by the defendant, 
a judgment-creditor. It ■was hdd on plaintiff’s 
suit that the plaintiff was an unpaid vendor, and 
had a lien on the goods for the price, and might 
detain the goods till he received or was satisfied 
about the payment for the said goods, a completed 
contract for the sale of the goods notwithstanding. 
An unpaid vendor, in case of the vendees’ in 
solvency, may stop the goods sold in transitu 
Agents for the purchase of goods have a lien on 
the goods when purchased for the moneys paid 
and liabilities incurred by them, in respect to such 
purchase, and are not bound to deliver the goods 
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until they are reimbursed or secured for such 
advances and liabilities, and an agent in this 
character is in the position of an unpaid vendor. 
Where the vendor is not otherwise paid than by 
having received the insolvent’s acceptance, he 
may* in the event of the purchaser’s insolvency, 
stop the goods, though he may have negotiated the 
bills, and they are still outstanding and not yet 
at maturity. V T hilst the goods sold remain in 
the hands of the carrier employed to convey 
them to their original destination, as between 
buyer and seller, no case of constructive possession 
arises, unless when the carrier enters expressly 
into some new agreement, distinct from the original 
contract for carriage. So also the mere acts of 
making or sampling the goods, or giving notice 
to the carrier to hold the goods for the buyer, 
though done with intention to take possession, 
do not establish a constructive possession, or 
affect the right to stop in transitu . Where the 
right of stoppage in transitu vests in the consignor, 
it cannot be defeated by the claims of other creditors 
of the consignee, the unpaid vendor having an 
elder and preferential lien. Biiolanath v. Baij 
Nath 2 Agra 11 

7. — — Stoppage in 

transitu — Railway receipts— Effect of endorsing 
railway receipts — Title of endorsee of such receipts 
— Contract Act {IX of 1872), s. 103 . The firm 
of C D carried on business in Bombay. A, the 
agent of the firm, bought from the first defendant 
II at Bijapur a quantity of wheat which at A ’s 
request was on the 28th and 29th May 1889 con- 
signed by H to the firm of C D at Bombay, on 
the understanding that the consignees were not 
to have the wheat until they had paid the hundis 
drawn in respect of it. The wheat was sent to 
Bombay on the 28th and 29th May 1889, in three 
consignments, viz., of 56, 104, and 181 bags respec- 
tively, and two hundis for R 1,000 and R 1,500 
respectively payable at sight were drawn by A 
in Bijapur on the firm of C D in Bombay, and were 
given by him to H, who thereupon handed to A 
the three railway receipts for the three consign- 
ments which had been despatched by the first 
defendant’s agent at Bijapur railway station. 
The hundis were sent by H to his agent in Bombay 
for collection. The hundi for R 1,000 arrived 
in Bombay on the 31st May, and was paid on the 
1st June. The hundi for Bl,500 arrived in 
Bombay on the 1st June, and was dishonoured on 
the 2nd June by the firm of C D, which afterwards 
stopped payment and became insolvent. The rail- 
way receipts given by H to A at Bijapur were in 
the following form : “ Received from E the under- 
mentioned goods, 181 bags of wheat. This receipt 
must be produced by the consignee, q,r the goods 
will not be dt live red ; if he does not himself attend 
he must endorse a request for delivery to the person 
to whom he wishes it made. If the consignment, 
or this railway receipt, is sold one or more times, 
the endorsement must be a distinct order to deliver 
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to a certain person or firm, and this order must be 
on a one-anna stamp. If more than one order 
appear on the face thereof, each order must bear 
a stamp. I (we) hereby certify that I (we) am 
(ar,e) aware that the Southern Mahratta Railway 
has received the abovementioned goods subject 
to the conditions noted on the back, and that 
I (we) agree that it should receive them subject 
to these conditions. (Sender’s signature.)” On 
obtaining these railway receipts, A sent them 
at once to the firm of C D in Bombay, and on the 
3 1st May 1889 they were endorsed by C , a member 
of the firm, to the second defendant V to secure 
an advance of R2,000. The endorsement was 
as follows : “ Signature of C D. I have sold 
the delivery, as per this receipt, to V. The hand- 
writing of C.” Two consignments (viz., 56 bags 
and 104 bags) and part of the third (viz., 73 bags, 
out of 181) had arrived in Bombay by the 2nd. 
June in bags bearing G Ifs marks. On that day 
V applied to the Railway Company for delivery,, 
and paid full freight on all three consignments. 
He was allowed to remove the 55 bags and the 104 
bags. After having done this, he loaded his carts- 
with the 73 bags, which had then arrived, out of 
the consignment of 181 bags without any objection 
on the part of the Railway Company, but he was 
not allowed to take them out of the station yard, 
and the 73 bags "were consequently unloaded, and 
together with the balance of the consignment of 
181 bags, which subsequently arrived, w r ere re- 
tained by the Railway Company. The reason 
given by the Company’s servants for the deten- 
tion was the receipt of a telegram sent by H 
from Bijapur, on hearing of the dishonour of the' 
hundi for Rl,500, directing that the 181 bags 
should not be delivered. At the trial the Judge 
found that this telegram had probably been 
received before all of the 73 bags had been loaded 
into the carts. Held, (i) that there was no such 
delivery of the 181 bags to C D’s agent at Bijapur 
as to deprive H of his right of stoppage in transitu . 
(ii) That there was such a delivery of the 73 bags 
at the railway station to V as to determine Ills 
right of stoppage in transitu . It was to be as - 
sumed that ITs telegram did not arrive in time 
to prevent the bags being placed, -with the consent of 
the Railway Company, on Fs carts, for it was not 
until the carts had been loaded that the Company’s 
servants interfered to prevent their leaving the 
station yard. Before that time the freight for 
the 73 bags had been paid by V and the railway 
receipt had been given up to the Company duly 
signed by F’s servant. Everything had been done 
on the part of the Company to divest themselves, 
of their Hen as carriers ; for the mere fact that the- 
carts were still standing in the goods compound 
of the railway station after the bags had been 
placed on them could not aHeet the question, 
there being no suggestion that the matter as. 
between the Company and V had not been com- 
pletely settled, (iii) That the railway receipts, 
were not instruments of title within the meaning 
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13. Conditions of sale — Sale 

by Government-—. Auction- sale of confiscated pro- 
perty— Ground for setting aside sale. Where it 
was made a distinct condition of sale that the 
property should be sold to the highest bidder 
without any restriction of the purchaser being 
a rebel or not *— Held, that the Government may, 
like any other seller, impose any condition it 
pleases in reference to the property v r hich it 
offers for sale, prior to sale, but is not at liberty 
subsequently to the sale to disaffirm or annul 
it on a ground not only novel but directly at 
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of s. 103 of the Indian Contract Act (IX of 1872), 
and that by endorsing and handing them over, 
the firm of C D did not assign them to V within 
the meaning of the said section. Gbeat Indian 
Peninsula Railway Co. v . Hanmandas Ram- 
kison . . . I. Xi. R. M Bom. 57 


Sale of immove • 
of purchase-money 
of immoveable 


able property — Non-payment 
— Vendor's remedy . A vendor 

property who has given possession to the purchaser 
is not entitled to rescind the contract of sale 
and recover possession because the purchase- 
money is not paid. His remedy is to sue for the 
sum due, and lie has a lien on the property for 
the amount. Tbimalbav Raghavendba v . Muni- 
cipal Commission ebs of Hubli 

I. Xr. R. 3 Bom. 172 


Non-payment of 


purchase-money — Suit for possession by vendee who 
has not paid the purchase-money — Remedy of vendor. 
The plaintiffs owned land on which the defendant, j 
with the plaintiffs’ leave, bnilt a house. Disputes 
arose between plaintiffs and defendant, and in 
February 1893 the defendant obtained an order 
from the Marrilatdar in a possessory suit against 
the plaintiffs directing the plaintiffs to give up pos- 
session of the property to him. In August 1893 an 
agreement was made between them, in pursuance 
of which the defendant executed a rent-note to 
the plaintiffs promising to give up the property to 
the plaintiffs at the end of four months on payment 
by the plaintiffs of R100. On the 25th November 
1896 the plaintiffs brought this suit for possession, 
alleging that the defendant refused to give up the 
property. The District Judge dismissed the suit, 
finding that the plaintiffs had not paid the R 100, 
and holding that the defendant was therefore 
justified in putting an end to the contract contain- 
ed in the rent-note. Held (reversing the decree), that 
the evidence showed the transaction to be a sale 
of the property by the defendant to the plaintiff 
for R.100, possession being given to the plaintiff 
under the lease for four months ; that the sale 
was a completed transaction, although the R100 
had not been paid, and that the only remedy of 
the defendant was to sue for the amount. Sagaji 
v. Namdev . . I. Xi. R. 23 Bom. 525 

10. Purchase-money , 

Suit by vendor to recover — Non-registration of 
bonds given for purchase-money of land. The 
defendants purchased land from the plaintiff, and 
gave bonds for the purchase-money. These 
bonds were not registered, and were therefore not 
admissible in evidence. Held , that the plaintiff, 
as vendor, was tinder no necessity to rely on the 
bonds in order to establish a charge on the property 
sold in respect of the unpaid purchase-money. 
Unpaid purchase-money is a charge on the property 
in the hands of the vendee, and the claim to 
enforce it falls under Art. 132, Sch. IT, of the 
Limitation Act. Vibchand Lalchand v . Kumaji 
I. Ii, R. 18 Bom, 48 
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11. __ — — ~~ — Transfer of Pro » 

party Act {IV of 1882), s. 55— Implied covenant 
for title — Acts amounting to waiver of covenant: 
— Possession taken under contract — - Right to recover 
unpaid purchase-money — Lien. On 16th August 
1885 the defendant, having agreed to purchase a 
house belonging to the plaintiff, executed an 
agreement, in which it was stated “ that he had 
this day purchased the house belonging to Ghousiah 
Begum Sahiba (plaintiff) for R 16,000, that he had 
paid R 1,000 as an advance and taken possession, 
that he would pay the balance with interest at 
the rate of R1 per cent, per mensem within fifteen 
days, and obtain a sale-deed from the said Begum.” 
The plaintiff at the time of the agreement had not 
obtained a conveyance of the house to her, and 
was not able to tender a conveyance to the defend- 
ant until January 1887, when she did so. Mean- 
while the defendant took possession under the 
agreement, paying only a portion of the balance 
of the purchase -money ; he also executed certain 
repairs to the house, and let it to a tenant and 
enjoyed the rent. It further appeared that 
shortly after the above agreement he sought to 
obtain a sale-deed from the plaintiff and attempted 
to raise a sum of money on a mortgage of the house. 
On 22nd December 1885 the defendant wrote to 
the plaintiff demanding a conveyance and giving 
notice that, if the sale be not completed in the 
following month, the interest on the balance of the 
purchase-money should cease ; but no evidence 
was given as to any appropriation of the purchase- 
money by the defendant. In 1SS7 the plaintiff 
filed the present suit to recover the unpaid 
purchase-money with interest at 12 per cent. 
Held, that the acts of the defendant amounted to a 
waiver of the implied covenant for title, and that 
the plaintiff was entitled to recover the unpaid 
purchase-money with interest at the agreed rate 
up to the date of payment, and that he was further 
entitled to a lien on thejproperty for that amount. 
Ghousiah Begum v. Rustumjah 

I. Xi. R. 13 Mad. 158 

12. — — Lien — Creditor 

of vendor, right of, to lien — Mortgage. Although 
an unpaid vendor holds a lien upon property 
sold for the consideration-money, yet a creditor 
of that vendor cannot claim the same right. Habi 
Ram v. Denaput Singh 

I. L. R. 9 Calc. 167 : 11 C. Ii. R. 339 
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variance with, the terms on which it offered the 
property for sale. Seva Lall v. Mahomed 

2 Agra 180 

14, Vendor keeping vendee 

t>Ut of possession — Suit for 'partition — Trustee 
— Mesne profits. Where, in a suit for partition, it 
appeared that the vendor of the portion sued for 
had kept the vendee out of possession, the vendor, 
though liable for mesne profits, was not in the 
position of trustee of the rents for the party kept 
out of possession. Nilkamal Lahuri v. Gtraro- 
MANI D'EBI . 

7 B. I». R. P. C. 113 : 15 W. R. P. C. 38 

15. __ — _ — Unpaid purchase-money— 

— Lien for unpaid purchase-money. Where the 
consideration for a sale was the immediate payment 
of a portion of the purchase-money and an under- 
taking by the purchaser as to the residue, and 
a part payment was made and an undertaking 
given in the form agreed upon : — Held , that 
the property passed, at law and in equity, to the 
purchaser when the conveyance and agreement 
were executed, and that there was no lien for the 
unpaid purchase-money as against the property 
sold. Held, also that, when the vendor actually 
receives the consideration for which he stipulates, 
there is no lien. In re Brentwood Brick and Goal 
Co., L. B. 4 Ch. D. 562 ; Jersey v. Briton Ferry 
Floating Dock Go., L . JR. 7 Eq. 409 , 413 ; Winter 
v. Lord Anson, 3 Buss., 488 ; 1 S. & S. 434 ; In 
re Albert Life Assurance Company, L. B. 11 Eq. 
164; Dixon v. Gay fere 1 De G. & J. 655 ; Parrot v. 
Sweetland, 3 My. <b K. 655 ; and Clarke v. Boyle, 

3 Sim. 499, referred to. Webb v. Macphersok 
(1901) . , . ,6 C.W.H.150 

18, — Transfer of Pro- 

perty Act, s. 55, subs. (4) — Vendor's statutory 
charge in respect of unpaid purchase-money — Effect 
of contract to defer payment — Certificate of appeal — 
Act XIV of 1882, ss. 595 (c) and 600. Under 
s. 55, sub-s. (4), of the Transfer of Property Act, 
a vendor has a statutory charge upon the whole 
of property sold, in the hands both of the purchaser 
and of those claiming under him, for the whole of 
the unpaid balance of purchase-money, unless 
there be a clear contract to the contrary between 
the parties. Tins charge is different in its origin 
and nature from the vendor’s lien as created by 
Courts of Equity. It is not excluded by a mere 
personal contract to defer payment of a portion 
of the purchase-money, or to take the purchase- 
money by instalments, or by any contract, covenant 
nr agreement, with respect to the purchase-money, 
which is not inconsistent with the continuance 
of the charge. So held, in regard to immoveable 
property at Darjeeling. A certificate of appeal 

S m pursuant to ss. 595 (c) and 800 of the Civil 
eedure Code, that the case is a fit one for appeal, 
is valid. Bajah Tasadduq Basul Khan v. Manik 
Chand, X. B., 30 I. A. 35, distinguished. Webb 
* Macpheeson < 1903 > • • 30 *• A - 288 j 


(IV of 1882), s. 55, subs. 4, cl. (b) — “ Contract to 
the" contrary ” — Sale in consideration of a particular 
covena?it — Waiver — Charge on property sold, aban- 
donment of — Appeal to Privy Council — Certificate 
of appeal, form of — “ Substantial question of law ” 
— Civil Procedure Code (Act XI V of 1882), ss. 596 , 
600. The charge, which a vendor obtains under 
s. 55 of the Transfer of^Property Act (IV of 1882) 
is different in its origin and nature from the vendor’s 
lien given by the English Courts of equity to an 
unpaid vendor. The Indian Act gives a statutory 
charge upon the estate to an unpaid vendor, 
unless it be excluded by contract, and such 
a charge stands in quite a different position 
from a vendor’s Hen under the Engfish law. Such 
a charge is not excluded by a mere personal contract 
! to defer payment of a portion of the purchase- 
money, or to take the purchase-money by in- 
stalments, nor by any contract, covenant or agree- 
ment with respect to the purchase- money, which 
is not inconsistent with the continuance of the 
charge. Semite : The English cases as to a 
a vendor’s lien for unpaid purchase-money, though 
useful for the purpose of illustration, are not 
authoritative in the interpretation of the law 
on the subject, as laid down in s. 55 of the Transfer 
of Property Act. A conveyance or sale in con- 
sideration of a covenant to pay a sum of money 
in the future is different from a sale in consideration 
of money, which the purchaser covenants to pay. 
In this case the High Court had held on the authori- 
ty of the English cases that the purchase was one in 
consideration of a particular covenant, and that 
consequently no charge on the property arose : 
but, held, by the Judicial Committee, that the 
conveyance was made in consideration of a sum 
of money part of which was paid down and the 
payment of the balance of which was deferred, 
and that there was therefore no contract excluding 
the operation of the charge. Held , also, on the 
evidence, that there had been no waiver or abandon- 
ment of the charge by the vendor. The certificate 
of the High Court that “ the case was a fit one 
for appeal to His Majesty in Council ” was held to 
be correct in form, and not subject to the objection 
that it did not state that a substantial question 
of law was involved in the case. Tassaduq Basul 
Khan v. Kashi Bam, I. L. B. 25 All. 109 : L. B. 30 
I. d. 35, distinguished. Webb v. Macfherson 
( 1904) . , . 1. 1*. B. 31 Calc. 57 

s.c. 8 C. W. M. 41 

18. Contract Act (IX 

of 1872), s . 73 — Contract to sell immoveable property 
— Damages for breach of such contract The rule 
in Flureau v. Thornhill, 2 W. Bl. 1078, is not law 
in this country. S. 73 of the Contract Act imposes 
no exception on the ordinary law as to damages, 
whatever the subject-matter of the contract. 
In cases of breach of contract for sale of immove- 
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VENDOR AND PURCHASER — contd. 

18. VENDOR, RIGHTS AND LIABILITIES 
OF — concld. 

■able property through inability on the vendor’s 
part to make a good title, the damages must be 
assessed in the usual way, unless it can be shown 
that . the parties to the contract expressly or 
impliedly contracted that this should not render 
the vendor liable to damages. Piiamber Sundarji 
v. Cassibai , I. L. R. 11 Bom. 272 , distinguished. 
Ranchhod v. Manmohandas (1907) 

I. Ii. B. 32 Bom. 165 

19. • Sale — Purchase - 

money partly paid — Right of vendor's decree- 
holders to bring the property to sale in execution as 
his judgment-debtor's property. Where on a sale 
part of the sale consideration remains unpaid, 
the vendor has a lien on the property sold for the 
unpaid purchase-money. But this does not en- 
title any decree-holder of the vendor to bring 
the property to sale in execution of his decree 
;as property of his judgment-debtor. He may 
•attach the unpaid portion of the purchase-money 
which is due to his judgment-debtor and enforce 
his lien on the property but he cannot cause the 
property purchased by a third party to be sold 
lor the recovery of the unpaid purchase-money 
to which he, as decree-holder, is not entitled. Moti 
Lal v. Bhagwan Das (1909) 

X. Ii. R. SI AIL 443 

19. MISCELLANEOUS CASES. 

1. Deed of sale, proof of —Suit 

for possession under deed of sale — Delivery of deed 
of sale. In a suit for possession of land on the 
■ground of title under a kobala, it is not enough 
for the plaintiff to prove the writing and signature 
of the kobala ; he must also prove that it was 
delivered as a complete instrument. Omed Ali v. 
Nidheeram . . . . 22 W. R. 3 67 

2. — — — Fictitious sale — Mortgage — 
Suit by purchaser for confirmation of possession — 
Issues. Where a sale by A to the plaintiff had 
taken place shortly before a mortgage of the same 
property by A to the defendant, the defendant is 
•entitled to have raised, in a suit brought for 
•confirmation of possession and to declare the sale 
valid, an issue whether the sale was bond fide and 
for consideration, and whether possession passed 
under it to the plaintiff. The proper issue is not 
whether the deed of sale was genuine or not. 
*G ARBEIT BiIAGAT V. RtrNGLAL SI3STG 

7B.L. E. Ap. 33 

3. Owner standing by and see- 

ing property sold — Right to have sale set 
-aside. The rule that one who, knowing his own 
title, stands by and encourages a purchase of 
property as another’s will not be allowed to dispute 
the validity of the sale, implies a wilful misleading 
of the purchaser by some breach of duty on the 
•owner’s part. In this case there was nothing 
more than mere quiescence. Baswantapa Shidapa 
0 . Rang . . . . 1. 1*. R, 9 Bom. 88 


VENDOR AND PURCHASER — contd. 

19. MISCELLANEOUS CASES — contd. 

4. Purchaser from, husband — 

— Acquisecence of wife — Suit to set aside purchase,: 
as being wife's property. Where a husband was 
alleged to have given a 'share .'in some 'property, 
to his wife, and the husband subsequently sold 
the whole property to another party, and put 
the said party in possession, without any objection 
from the wife, who for years behaved as though 
she had no interest in the property other than, 
that arising from her husband’s possession of 
it in his own right. Held , that a person afterwards 
claiming to have purchased the wife’s share, and 
seeking to be put in possession, could not displace 
the bond fide purchaser from the husband, 
for a person in the position of the wife in this 
case, who chooses to stand by for years not as- 
serting her rights, hut allowing another to deal 
with her property as his own, has no equity to 
corn s into Court and eject any one who has pur- 
chased in ignorance of her title. Soojat Mahohbd 
v* Mahomed Torab 25 W. R. 281 

5. Grant of estate when having 

bad title — Vendor afterwards obtaining good 
title — Specific Relief Act (1 of IS 77), s. IS. A 9 
holding a certain mehal as a ghatwal, mortgaged it 
to B by way of a zuri-peshgi lease for twenty-one 
years. Shortly after the granting of the lease, the 
zamindar got a decree against A f by which A's 
ghatwali right was extinguished. In execution of 
that decree, the zamindar ousted and took khas 
possession of the mehal. Some years afterwards, 
the zamindar granted to A a perpetual mokurari 
lease of the same mehal. Held , in a suit against 
A instituted by the assignee of B's rights in the 
zur-i-peshgi, that under s. 18, Act I of 1877, A 
must, out of his present estate in the mehal, 
make good the zuri-peshgi. Loot Narain 
Singh v. Showkee Lall . . 2 O. L. B. 382 

0, Separate agreement by pur- 

chaser — Subsequent exercise of pre-emption — 
Co-sharers. Where a vendor in selling his property 
got the vendee to execute another deed in his 
favour for certain bighas of land for his mainten - 
ance and subsequently, on the completion of the 
bargain, a eo-sharer took that property by right 
of pre-emption : Held, that the agreement, being in 
fact a part of the consideration for sale and bond 
fide , was binding on the pre-emptor, who could not 
claim to have the bargain made with him on more 
favourable terms than those offered by the stranger 
and accepted by the vendor, the fact that he was 
no party personally to the agreement not with- 
standing. Khait Singh v. Hbera Dass 

' • / . ' 1 Agra 75 

« 7 ♦ — - Decree in favour of vendor 

— Sale set side — Possession — Purchaser in pos- 
session after decree and pending appeal — 
Accident — > Loss by fire t— Liability for damage. 
The plaintiff and the second defendant A were 
brothers, and worked a cotton press in partnership. 
In August 1884 A sold the press for B35,000 toF 
(the first defendant), who paid A R5,000 earnest- 
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VENDOR AND PURCHASER — contd. 

19. MISCELLANEOUS CASES—ccmfcL 
money and was put into possession. The plaintiff 
then brought a suit (No. 327 of 1884) against A 
praying for a dissolution of the partnership. V 
was also a party defendant to that suit. The 
plaintiff alleged that R35.000 was much too low 
a price for the press, and he objected to the sale. 

He prayed that V might be restrained from con- 
tinuing in possession of the press and working it, 
and that a receiver might be appointed to take 
possession of it until further orders. On the 
21st April 1885, on a motion, the Court refused 
to grant an injunction and receiver, but ordered 

V to pay B3O,O0O (i.e., the balance of the purchase- 

money) to the solicitors of the parties of invest- 
ment until the hearing of the suit, and directed j 
that, if that sum was not paid by the 21st May j 
1885, a receiver should be appointed to take | 
possession of the press. The suit No. 327 j 

of 1884) was heard on the 15th February 1887, j 
when it was held by the Court that the sale by A. \ 
to V was without authority; that the defendant j 
F took nothing under it, and that the plaintiff j 
was entitled to have it set aside. Certain matters j 
still remained to be decided, but on the 28th Febru- j 
ary 1887 the decree in the suit was made, giving j 
effect to the findings already arrived at on the 
15th February. The decree by consent directed 
various accounts to he taken, and, among others, j 
an account of the profits realised by the working 
of the press by the defendant V since his possession 
thereof, credit being given to hjm for all sums 
expended by him in the repairs, maintenance, j 
and working of the said press and for the manage- j 
ment thereof by him. The decree further ordered ; 
that the defendant V should be repaid the R30,000 
which he had paid under the order of the 21st j 1 
April 1885, and directed c< that on such payment ! 
the said defendant V do forthwith give over 
possession of the press to the plaintiff and the 
defendant A.” The defendant V at once gave i 
notice of his intention to appeal. There was i 
some delay in drawing up the decree. The minutes < 
were spoken to on the 31st March 1887 ; the decree 3 
was sealed on the 13th April 1887. Meantime, i 
on the 6th April 1887, and while the defendant i 

V was still in possession, a fire broke out in the ] 
press, and much damage was done. Subsequently 

to the sealing of the decree as above stated, the ■* 
press in its damaged condition was handed over i 
to the plaintiff’s firm by F, who also desisted i 
from prosecuting his appeal, the injury to the 
press having made it contrary to his interest to i 
appeal. In May 1887 the plaintiff filed the present 
suit, claiming to recover 1150,000 from the defendant 3 
F as the value of the press, or such further sum i 
as might be necessary to rebuild and restore it. 

He alleged that the fire was caused by the working 1 
of the press, and contended that the working of the 1 
press by the defendant 7 after the decree of 1 
the 2Sth February was an act of trespass by him, •» 
and that therefore, independently of the question i 
whether the fire was caused by the negligence < 
of F and his servants, the said F was liable for 1 


VENDOR AND PURCHASER— co^. 

19. MISCELLANEOUS CASES — contd. 

the loss occasioned by the fire. Held, that, 
independently of negligence, the defendant V 
was not liable to the plaintiff for the loss occasioned 
by the fire. Down to the decree of the 28th Febru- 
ary 1887 the defendant in keeping possession of the 
press and working it was, no doubt, a trespasser, 
but subsequently to that decree he remained 
in possession and worked the press with the con- 
sent of the plaintiff. The maxim volenti non fit 
injuria applied to the circumstances of the case. 
Held , also, that, no negligence having been proved 
against the defendant, the suit must be dismissed. 
Jamsetji Burjobji Bahadurji v. Ebrahim 
Vvdizsta . . . I. L. R. 13 Bom. 183 

8. — — Right of pre-emption — 

Option of getting estate re-transferred — Mortgage . 
In July 1870 R, the owner of a share of a village, 
executed in favour of M an instrument whereby 
he transferred by sale the share to M absolutely. 
In November 1870 M agreed to re-transfer 
the share to R , if R desired, at any time within 
thirteen years, to re-purchase it, on payment 
of the sum which M had paid for it. During the 
term mentioned in the agreement of November 
1870, R not having taken advantage of the agree- 
ment:, M sued, as owner of the share, to 
enforce the right of pre-emption in respect of the 
sale of another share of the village. Held, that M 
having become, under the transfer of July 1870, 
the out-and-out proprietor of the share, until 
R availed himself of option given him by the agree- 
ment of November 1870, the full estate of an owner 
carrying with it the right of pre-emption, vested 
in M, and it was competent for him to enforce 
such right by suit. Ramsaran Lai v. Amrita 
Kuar , /. L. R. 3 All. 369 , distinguished. Bhajah 
v. Mushtak Ahmed . . I. L. R. 5 All. 324 

9. — Condition against 

alienation. The co-sharers of a certain estate 
sold it to R. On the same day as the vendors 
executed the conveyance of such estate to R the 
latter executed an instrument whereby he agreed 
that the vendors might redeem such estate or 
any portion thereof, within a certain term, on 
repayment of the purchase-money or a propor- 
tionate share thereof, and in such case the 
sale would be considered cancelled : provided that 
the vendors paid the money out of their own 
pockets and did not raise it by a transfer of the 
property, and not otherwise. The heir of one 
of the vendors sold his share of such estate to 
A , and A sued R to redeem such share. Held, 
by the Full Bench (Stuart, C.J., doubting), that 
the nature of the transaction between R and his 
vendors must be determined by looking at both 
the conveyance and the agreement, and 
both those documents being regarded, the transac- 
tion between them was one of mortgage, and the 
vendors had a right of redemption, and the proviso- 
in the agreement was inequitable and incapable 
of enforcement against them or their representa- 
tives in title. Held, also, by Pearsoh, J., that the 
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VENDOR AND PURCHASER — contd. VENDOR AND PURCHASER-~co»c&L 

19. MISCELLANEOUS CASES — contd, 19. MISCELLANEOUS CASES —concU. 

agreement was not of the nature of a personal Bhagwan Bin, I. L. R. 12 All. 387 ; AM Ahmad 

‘Contract enforceable only by the original vendors, v. Rahamtidlah, I. L. R. 14 All.. 195 » and Bai 

and not by their representatives; that, assuming MotivaJm v. Mannu Bai, I. L. R. 21. Bom. 

that a transfer of the property was prohibited by distinguished. Modhtx Sudan Das v. Ehxboy 

7the agreement, B could not, as implied by the Mgni Baistabi (1901) . . 6 C. W. NT, 192 

Full Bench ruling in Bookhcliore Rai v. Hidayut- 0 ^ . , 

oollah, Agra, F. R, Ed. 1874 , 5 , treat as a muffity 1S - — ~ Champerty and. mamteu- 

the sale whie^i had been made to A, and A', right an ce-Smtby person out of possession, but entitled 
to redeem could not be reasonably denied and po^non-Emlu Uw-Deed of sale of share 

resisted ; and that a transfer was not positively, »» ***»"« Ir r TT 

»“• °”>J r? k M “ d o b hto.“SSS! £s£?S 

redemption or cancel his° own sale-deed, and such 

,, A , • , „ „ •, , . executed, wiiiist out or possession by a person, who 

-a declaration was beyond his competence and had the adoption as ^ ooessor to the Mankapur 

no legal effect. Bam Sarah Lal v. Raj of the head of a senior branch of the family 

‘ 8 * * in 1681 were proved) was entitled to succeed 

jO. Specific Relief to the taluk as being the son of the collateral, 

Act (I of 1877), s. 18 {a)— Transfer of property who was the nearest heir when the succession opened 
Act (IV of 1882), s. 43. A member of an undivided out in 1879 on the death of the daughter of the 
Hindu family consisting of himself, his adoptive original talukdar, whose husband, the appellant, 

. son, and his uncle, sold certain land belonging then obtained possession. The taluk was one in 
to the family to the plaintiff. In a suit by the Hsts 1 and 2 under Act I of 1869 and devolved 

plaintiff for a declaration of his title to, and for on a single heir, though not descending by the 

possession of, the land, it appeared that the sale rules of lineal primogeniture. The respondent as 

■was not justified by any circumstances of family co-plaintiff with his vendor brought a suit against 

necessity ; and an objection that was taken to the appellant to recover possession of the taluk. 

. adoption was overruled and the adoption held The vendor entered into a compromise and with- 

to be valid. During the pendency of the suit drew from the suit, which was prosecuted by the 

the undivided uncle died, having made a gift of respondent alone. The validity of the deed of 

his property to his daughter-in-law, which gift sa ^ e was impeached by the appellant on the ground 

was held to be invalid. Held, that, under s. 16 that it was champertous and contrary to public 

(a) of the Specific Belief Act, together with s. 43 policy, it being contended that the suit was there- 
of the Transfer of Property Act, the plaintiff was fore not mamtam-sale. Held, by the Judicial 

. entitled to a moiety of the land sold to him. Committee (affirming the decision of the Court of 

Virayya V. Hanumanta the Judicial Commissioners of Oudh), that the 

*8 j p Xi. R. 14 Mad. 459 transaction was a present transfer by the vendor 

_ of a moiety of his interest, in the taluk giving a 

11. Sale of zammdan share and rmod title to the respondent, on which it was 

.■appurtenances— Indigo factory not appurtenant competent to him to sue. The vendor could "not 

On the sale of a share in zamindari property, build- ^ave pr0S ecuted his claim to the estate without 

ings such as indigo factories, will not ordinarily assistance; there was nothing extortionate or 

pass to the vendee along with the zammdan share treasonable in the terms of the bargain/ no 

•sold, unless there is distinct evidence of the user of gam bling in litigation, and nothing contrary to 

such buildings as part and parcel of, or as appur- pillblic policy. Held, also, with regard to the 

tenant to, the zamindari. Abu Hasan v. Ramzan adoption, that notwithstanding it took place so 

AM, I. L. R. 4 All. 381 ; Banlcey Lai v.Bamodar long ago that it was impossible to prove that all 

Das, All. Weekly Notes (1900) 31 ; and Sahg Ram requisite ceremonies were duly and regularly 

v. Bebi Far shad, 7 A. -TP. P. 38, referred to. Dttrga performed, and although no change of goira 

Singh v. Risheshar Dayal (1898) occurred, evidence in favour of the adoption 

I. Xj. R. 24 All. 21o preponderated : a body of strong and persistent 

121 , Stipulation as to payment tradition preserved in the ivajih-ul-arz of the 

-of interest— Sale or mortgage— Agreement to Mankapur Raj and recorded in the Oudh Gazetteer 
re-convey the property sold, on payment of purchase - and Gonda Settlement Report was in favour 

money with interest Where property is sold, of it; it- had been supported by the appellant in 

.and on the same date the purchaser executes an former litigation, and no claim to the Birwa 
agreement promising to re-convey the land to the Mehnon taluk had ever been set up by any member 

vendor if the latter repays the amount of the of the Mankapur family, with which the adoption 

purchase-money with interest at a certain rate had been made. The decision of the Judicial 

• within the period of three year : — Held, that the Commissioner's Court upholding the adoption 

stipulation as to the payment of interest is not was therefore affirmed. Achal Ram v. Kazhv 

. conclusive to show that the transaction is not an Husain Khan (1905) . 1. 1*. R. 27 AIL. 27] 

absolute sale but a mortgage. Bhagwan Sahai v. s.e 9 C. W. N. 471 
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— of acquittal- 
See Reference to High Court 
Criminal Cases . 7 C. W. 1ST. 


7. — — Questions as to 

grounds for verdict — Power of Sessions Judge. 
Per Garth, C.J. , and Prinsep, J. (Mar kb y, J. 
contra). The rule laid down in Queen v. Wuzir 
Mandal, 26 W. B. Cr. 25, goes too far. Prinsep - 
J. (Marrby, J contra ). — The law does not prevent 
a Sessions Judge from asking a jury regarding the 
grounds for their verdict, and such a course is 
desirable in the ends of justice. See Queen y. 
Sustiram Mandal, 21 W. B. Cr. 1. Empress v. 
Mukhun Kumar . . 1 C. Xu R. 275 

8. Ambiguity in . 

verdict — Criminal Procedure Code , 1872, s. 263. 
Under s. 263 of the Code of Criminal Procedure, 
1872, a Court was authorized to ask the jury such 
questions as were necessary to ascertain what 
their verdict really is; but where the verdict,, 
although perhaps erroneous, is not ambiguous, it is 
the duty of the Judge to record it without further 
question. In the matter of Dhunum KLazee. 
Empress v. Dhunum Kazee 

I* It. B, 9 Calc, 53 ; 11 O. X*. R, 169' 


L GENERAL CASES. 

1. Verdict of majority — Want 

of independent opinion. The law requires a 
juiyoaan to exercise his own understanding on the 
case submitted to him, and to decide on evidence 
and not to follow blindly the opinion of his fellows. 
Where one out of three (in a jury of five) depends 
on the inspection and inquiries of the other two 
the verdict of the three is not that of a legal majori- 
ty. Petamrur Jugi v. Nasaruddy 

25 W. R. Cr. 4 

2. Ground for refusing to ac- 

cept verdict — Verdict based on voluntary con- 
fessions. Wherever trial by jury exists, the verdict 
of the jury must be accepted, unless it is manifestly 
and certainly wrong. A verdict based on voluntary 
confessions is just as good as a verdict based on 
the testimony of credible witnesses. It is the pro- 
vince of a jury to decide as to the credibility of 

• witnesses. - Queen v. Wuzir Mundul 
; 25 W, R» Cr. 25 
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VERBAXi CONTRACT. 

See Limitation Act, ■? 1877, Son. II, 
art. 75 I. X.: It. 3 Gale. 819 

VERDICT OP JURY. 

1. General Cases 

2. Power to interfere with 

Verdicts . . . 


Col. 
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See Acquittal. I. Xj. R. 22 Calc. 377 
See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

I. L. R. 21 Calc. 955 

See Criminal Proceedings. 

I. D. R. 20 Mad. 445 

See Evidence — Criminal Cases — con- 
sideration of, and Mode of Dealing 
with, Evidence. 

I. Ii. R. 13 Mad. 428 

See Joinder of Charges. 

5 C. W. 3N. 868 
11 C. W. 3N, 715 

See Magistrate, Jurisdiction of — 
Powers of Magistrates. 

I.X». R. 9 All. 420 

See Reference to High Court— Crim- 
inal Cases . 7 C. W. IN. 345 

See Revision — Criminal Cases — Ver- 
dict of Jury, and Misdirection. 

not unreasonable on the face of 
the charge— 

See Reference to High Court. 

I. 3j. R. 36 Calc. 629 


VERDICT OP JURY — contd. 


3. 


1. GENERAL CASES — contd. 

Unanimous verdict — Further- 


consideration of case by jury — Dissent by Judge from, 
unanimous verdict — Procedure. It is only in a case 
where the jury are not unanimous that a Court 
may require them to retire for further considera- 
tion. Where a verdict is unanimous, it must be 
received by the Judge, unless contrary to law. 
Where a Judge dissents from the unanimous 
finding of a jury given in accordance with the 
law, the only procedure open to him to follow is j 
that laid down in the fifth clause of s. 263 of the* 
Code of Criminal Procedure. Government of ■ 
Bengal v. Mahaddi . I. JL. R. 5 Calc. 871 

s. c. Empress v. Mahuddi 8 C. L. R. 849"* 

4. Dissent from verdict — Crimi- 

nal Procedure Code , 1872, s. 263, cl. 4. The 
“ dissent ” referred to in the fourth clause of s. 263 ; 
of the Criminal Procedure Code (Act X of 1872) •> 
must be such a complete dissent as to lead the 
Judge to consider it necessary for the ends of; 
justice to submit the case to the High Court. 
Empress v. Bhawani . I. Xj. R. 2 Bom. 525 > 


Deference to High 


Court — Statement by J'ltdge of offence committed' 
— Criminal Procedure Code, 1872, ss. 263, 464 . . 
It is the duty of a Judge in sending up a , 
case to the High Court under ss. 263 and 464 of. 
the Criminal Procedure Code, 1872, when he 
disagrees with a verdict of acquittal, to state the 
offence which, in his opinion, has been committed. 
Empress v. Sahae Rae 

I. Xj. R. 3 Calc. 623 : 2 C. B. R. 304. 

6. — — Questioning jury as to their - 

verdict — Questions to member of jury as to : 
reasons for verdict. A Judge ought not to put- 
questions to any of the jury as to his reason for 
the verdict he has given. Queen v. Meajan 
Sheikh . . 20 W, R. Cr. 50 



digest of cases, 


I VERDICT OE JURY — contd. 

I 1. GENERAL CASES — contd. 

! lieved that some slaps had been given. The Judge- 
I then ashed the jury whether they convicted on 
| either, and, if so, Which head of charge, They 
| answered that they believed the prisoners had 
! beaten the girl, and they convicted them under s. 

| 330. Held, that the question put by the Judge- 
| to the jury was a proper one, and not one of law. 
j The conviction upheld. Such a case is not gov-- 
j erned by the. rules of ..English law as to special 
| verdicts. Queen v. Hath Prosad Gangooly 


VERDICT OF JURY — contd, \ 

h GENERAL CASES — contd. 

9 # v_„. Criminal Proce- 

dure Code, 1882 , 5. 303. Although s. 303 of the i 
Criminal Procedure Code empowers a Judge to 
ask the jury such questions as are necessary to 
ascertain What their verdict is, it was never con- 
templated that, on ascertaining that the jury are 
not unanimous, the Judge should make minute 
inquiries to learn the nature of the majority and 
its opinion, so that he should have the opportunity 
of accepting or refusing that opinion as a verdict 
according as it coincides with his own opinion 
or not. Whatever may be the opinion of the Judge, 
if he goes so far as to ask the jury what is the 
exact majority, and what is the opinion of the 
majority, he ought to receive that verdict with 
hesitation, and if he differs from it he should 
proceed as directed by s. 307. .. Hurry Churn 

Chuckerbutty v. Empress 

I. Jj. R. 10 Calc. 140 : 13 C. L. R. 358 

^0 Criminal Proce - 

dure Code, 1872 , s. 263. In a case in which the 
accused was tried on charges of murder, culpable 
homicide, and causing grievous hurt, the jury ac- 
quitted him of murder, but convicted him on the 
other counts. This verdict Was recorded by the 
.Tudee. who then, m accordance with 


{ 12901 ) 


DIGEST OF CASES. 


( 12902 ) 



17. - Objections to verdict — 

Ground for thinking verdict erroneous . Where a 
party objects to the verdict of a jury, he ought to 
give the Magistrate reasonable primd facie ground 
for the opinion either that the jury did not in 
fact apply a judicial discretion to the case, or that 
the verdict was such as the jury coaid not have 
.arrived at by a proper exercise of their discretion 
upon the materials before them. Bindabun 
Chunder Dutt V. Dwarka Nath Sen- 

23 W, B. Or. 15 

18. - Ambiguous verdict— Crimi- 

nal Procedure Code (Act V of 1898 ), ss, 803, 301 — 


VERDICT OF JURY — contd. 

1. GENERAL GASES — contd. 
of murder, as the jury did not find that the pro- 
vocation had destroyed the power of self-control. 
It is not a necessary consequence of anger, or 
.other emotion that the power of self-control 
should be lost. Except where unsoundness of 
mind or real fear of instant death is proved, the 
pressure of temptation is no excuse for breaking 
the law. Queen-Empress v. Devji Govindji 

I. L. R. 20 Bom. 215 

_ Form of verdict — Culpable 

homicide — Murder — Illegal finding . The finding 
of a jury that, although the accused killed the 
.deceased, the crime was not murder because the 
accused had no object of killing him, is not a legal 
finding, and does not amount to a conviction 
.of culpable homicide not' amounting to murder. 
Queen v. Uckoor Ghose . 1 W. R. Cr. 50 

_ — — Penal Code ss. 

822 and 335— Verdict of guilty under section not in 

charge Grievous hurt with provocation . Where 

a prisoner was charged under the Penal Code, 
ss. 304, 325, and 323, and the jury brought m a 
verdict of guilty under s. 335 : — Held, that he was 
not acquitted of grievous hurt, hut found guilty 
of the offence described in s. 322 with the exten- 
uating circumstance which would confine the 
punishment within the limits specified in s. 335. 
Queen o. Lukhinarain Aooori.^ ^ ^ Q1 


-■■■■■ eXXSm — — — r * 

tfiouah not independently charged— Code of Crimi- 
nal Procedure ( Act X of 1872 ) , s. 457 Penal 
Code ( Act XLV of I860), ss. 149, 325 . The accused 
were charged under s. 149, coupled with s. 325, of 
the Penal Code, with, while being members of an 
unlawful assembly, committing grievous hurt. 
The jury disbelieved the evidence as to the unlawful 
assembly, but unanimously found two of the 
accused guilty of grievous hurt under s. 325. 
Eeld, that such verdict was, under s. 457 of the 
Code of Criminal Procedure, legally sustainable, 
although that offence did not form the subject of 
a separate charge. S. 457 enables a verdict to 
be given on some of the facts which are a component 
part of the original charge, provided that those 
facts constitute a minor offence. Government op 
Bengal v. Mahaddi . I. D, R. 5 Calc. 871 
s. c. Empress v. Mahuddi 6 C. Xi. R. 349 


VERDICT OF JURY — contd. 

1. GENERAL CASES — concld. 

Jury — Verdict, ambiguous ; Judge’s duty to ascertain 
meaning of — Questioning the jury. When an 
ambiguous verdict is delivered by the jury, it is the 
duty of the Judge to ask them such questions as 
are necessary, to ascertain what the jury really 
means by such verdict. The provisions of s. 303, 
Criminal Procedure Code, empower him to do so. 
King-Emperor v. Chidghan Gossain (1902) 

7 C. W. 1ST. 135 

19. Evidence not taken — Verdict 

of jury given without taking evidence, if legal. 
A verdict given on mere local inspection, and 
Without taking evidence, by a jury appointed 
under s. 138, Criminal Procedure Code, is illegal. 
Ilailash Chunder Sen v. Earn Loll Mittra , I. L. E. 
26 Calc . 869, followed. Adsorb Chandra Dey v. 
Ambika Churn Roy (1902) 6 C. W. 2L 886 


2. POWER TO INTERFERE WITH 
VERDICTS. 


1. General principle regulating 

-English low — Position of Judge 
Procedure Code , 1872, s. 263. 


interference- 
in India — Criminal 
The Code of Criminal Procedure, s. 263, casts upon 
the High Court the duty both of Judge and jury ; 
but, notwithstanding the difference, which clothes 
it with greater powers and responsibilities than the 
superior Courts in England, it will, as far as may 
be guided by the principle of English law, that the 
verdict of a jury will not be set aside unless it be 
perverse and patently wrong, or may have been 
induced by an error of the Judge. .In a proper 
case, however, the High Court will rectify the 
verdict of a jury. Reg. v. Khanderav Bajirav 

I. L. R. 1 Bom. 10 

2. — — ; , ■ ' English law — 

Acquittal by jury — Disagreement by Judge — Cri- 
minal Procedure Code (Act X of 1872), s. 263 . 
Notwithstanding the large discretionary power 
vested in the High Court under s. 263 of Act X 
of 1872, the Court Will adhere generally to the 
principle of the Courts in England, viz., that the 
Court will not set aside the verdict of a jury unless 
it be perverse and patently wrong or may have 
been induced by the error of the Judge ; and when 
the Court is asked to do so on the ground that the 
verdict is against the weight of evidence, the 
question is, not whether the learned Judge who 
tried the case was or was not dissatisfied with the 
verdict, or whether he would have come to the 
same conclusion as the jury, but whether the 
verdict was such as reasonable men ought to have 
come to. In the matter of Dhunum Kazee. 
Empress v. Dhunum Kazee . 

I. L. R. 9 Calc. 53 : II C. I». R. 169 

3. — - — Exercise of powers 

of High Court — Criminal Procedure Code , 1872 , 
s. 263. _ The Court should exercise the powers 
vested in it by s. 263 of the Criminal Procedure 
Code (X of 1872) only when it finds the verdict of 
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the jury clearly and patently wrong, and only set 
such verdict aside, even if the Sessions Judge dis- 
agrees with it, when it is found unsustainable by 
the evidence. Queen 1 v. Sham Bagdi 

13 B. L. R. Ap. 19 : 20 W. R. Or. 73 

Queen v. Nobin Chunder Banerjee 

13 B. Jj. R. Ap. 20 : 20 W. R. Or. 70 

Queen v. Itwarya . 14 B. I*. R. Ap. 1 

Queen v. Htjrro Manji . 14 B. L. R. Ap. 1 
14 B. L. R. Ap. 2 note : 21 W . R. Cr. 4 

4. — Inconsistencies in 

evidence otherwise sufficient for conviction — 
Criminal Procedure Code, 1872 , 5 . 263, Where 
there are reasons sufficient to warrant a jury in 
disbelieving the witnesses and in giving the 
prisoner the benefit of the doubt raised by incon- 
sistencies in that evidence, although another jury 
might have come to a different conclusion, the High 
Court will not interfere. It must be shown that 
the verdict of the jury is certainly unreasonable 
and perverse. Queen v. Sham Bagdi , 13 B. L. B. 
Ap. 19 : 2ft W. B. 73, cited and followed. In 
the matter of Hurree Narain Mookerjea 

2 C. L. R. 518 

5. Exercise of power of inter- 

ference — Ground for setting aside verdict — 
Verdict contrary to Judge's charge to jury. Where 
a jury convicted a prisoner contrary to the charge 
of the Sessions Judge, which charge was held by the 
High Court to have been a proper charge, the 
High Court refused to interfere, although it con- 
curred with the Sessions Judge in thinking that 
the verdict of the jury was not correct. 
The case was one in which an application could he 
made to the Government ; but as regards the Court, 
the petitions were rejected. Queen v. Nidheeram 
Bagdee . . . 18W.E. Cr. 45 

( Contra ) Queen v. Siiib Chunder Mundle 

18 W. R. Cr. 46 

. — Omission to sum 

up properly— Ground for setting aside verdict . 
The omission of the Judge to sum up the case 
properly to the jury is an error in law sufficient to 
justify the setting aside of the verdict. No general 
rule can be laid down as to when a prisoner 
is prejudiced by a defective summing up, but in 
general, if the finding of the jury in such a case 
is one that an Appeal Court would set aside if 
the trial had taken place with assessors, the Court 
will interfere and set the verdict aside. Reg. v. 
Fattechand Vastachand . 5 Bom. Cr, 85 

7. * Criminal Proce- 

dure Code, 1872, s. 263 ■ — Ground for setting aside 
verdict — Misdirection. The High Court set aside 
the verdict of a jury in this ease, because the Judge 
in his direction to the jury omitted to point out the 
absence of evidence very material to the ease of the 
prosecution, and because he directed the jury to 
attribute an undue importance to the statements 

VOL, V, 
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Criminal Procedure Code, 1872, to be dealt with 
as an appeal. Before proceeding with the case 
the Hi oh Court considered it fair to the accused to 
him notice to bring forward any objections 


VERDICT OF JURY — contd. 
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on the case coming before them under s. 263 ot the 
Criminal Procedure Code, find the prisoners 
Guilty of such offence. Empress v. Har.ii Mirdha 

I. L. R. 3 Calc. 189 

Criminal Proce- 

Acquittal by jury . The 
'263 of the Criminal 
•onvicted the accused in 


oive him notice to onng iorwam auy 
he might have to the Sessions Judge’s recommenda- 
tion. °On a consideration of the evidence, the 


Hio-h Court convicted the accused of the offence 
with which he had been charged in the Court 
below. Queen v. Ootttjm Dhoba 

19 w . R. Cr. oo 

lQ t _ — Criminal Proce- 

dure Code, 1872 , 5. 263— Differing from verdict of 
acquittal by jury . Where the Sessions Judge did 
not consider a confession to have been induced 
by illegal pressure, the High Court, upon a reference 
under s. 263 of the Code of Criminal Procedure, 
held it to have been properly admitted, and finding 
it to be full and clear, and supported by reliable 
evidence, acted upon it by convicting the person 
who made it, notwithstanding his retraction 
of it in the Court of Sessions, and his being found 
not guilty by the jury. Reo. v. Balvant V. 
Pendharkar . . . .11 Bom. 137 

19 _____ Criminal Proce- 

dure Code , 1872 , «. 263 — Trial on different charges 
Discharge on some charges on which jury and Sessions 
Judge agree — Reference of whole case to High Court . 
In a case in which the accused were charged 
with murder (s. 302, Penal Code), culpable homicide 
not amounting to murder (s. 304), and voluntarily 
causing grievous hurt (s. 325), the Sessions Judge 
at the trial added a further charge of house- 
breaking by night in order to the commission of 
an offence (s. 457). The jury unanimously acquit- 
ted the prisoners of the three original charges, and 
a majority of the jury (four out of five) acquitted 
them also of the last charge. The Sessions Judge 
agreed With the verdict of the jury as regarded 
the three original charges, and recorded a formal 
order acquitting and discharging the prisoners on 
these three charges. He differed from the majority 
as to the fourth charge, and referred the case 
to the High Court under s. 263 of the Criminal 
Procedure Code. Held, that where (as in this case) 
the Sessions Judge had approved of a verdict on 
certain charges and finally acquitted and dis- 
charged the accused as to these charges, the High 
Court could not under s. 263 convict on the facts 
on these very charges. That section seems to 
contemplate only a ease in which, without record- 
ing any order of acquittal or conviction, the Ses 
sions Judge refers the whole case. As there 


dure Code, 1872, s. 263- 
High Court, acting under s. 

Procedure Code, 1872, 

this case on the facts, notwithstanding the verdict 
of acquittal come to by the jury. Queen v. 
Sidham Sircar . . 20 W. R. Cr. 10 

■ 14. , , ■ Criminal Proce- 

dure Code, 1872, s. 263 — Acquittal by jury — Con- 
fession — Evidence Act, s. 29. The Court on . a 
consideration of the evidence set aside the verdict 
of acquittal come to by a majority of the jury, 
holding that a confession made by the accused 
before the Assistant Magistrate was good, such 
confession, even if obtained by deception, being 
admissible under s. 29 of the Evidence Act, 1872. 
Queen v. Ram Churn Ghose 

20 W. R. Cr. 33 

15. — . — Criminal Proce- 

dure Code , 1872, s . 263 — Acquittal by jury. The 
prisoner, who was charged with having commit- 
ted murder, was found by the jury who tried him 
to have been of unsound mind at the time he 
committed the offence. The Sessions Judge, 
differing on that point from the jury, referred 
the case to the High Court under s. 263 of the 
Code of Criminal Procedure. Held, that in a case 
of this kind the High Court will not interfere 
Without the very clearest proof that the jury Were 
mistaken, and that the interests of justice impera- 
tively required the Court to take action under the 
extraordinary powers conferred upon it by s. 263, 
Code of Criminal Procedure. On a consideration 
of the medical evidence, the Court declined to 
interfere with the verdict of acquittal which the 
jury came to. Queen v. Doorjodiiun Shamonto 
alias Deejobor . . . 19 W. R. Or. 45 

16. — Verdict of acquit- 

tal by jury — Criminal Procedure Code, 1872, s . 263 
— Judge disagreeing from verdict of Majority. A 
majority of the jurors (four out of five) acquitted 
the prisoner on a charge of attempt to commit rape. 
The Sessions Judge disagreed with that verdict, and 
referred the case to the High Court under s. 263 of 
the Code of Criminal Procedure, because in his 
opinion the offence charged was proved. The 
High Court found that the evidence for the pro- 
secution was fully worthy of belief and consistent 
with probabilities, and sentenced the prisoner. 
In the matter of Tieuckdharee . 2 O. L. B. 1 

17. - — ■ ' Criminal Proce- 

dure Code, 1872 , s. 263— Interference with verdict of 
Majority of fury where Sessions Judge differed. 
The Sessions Judge differing from a majority of 
the jury, who acquitted ; the accused, referred 
the case to the High Court under s. 263 of the 
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of s. 307 of the Criminal Procedure Code are not in 
any way cut down by ss. .418 and 423 ; and the 
High Court lias power under s. 307 to interfere 
with the verdict of the jury where the verdict 
is perverse or obtuse, and the ends of justice, 
require that such perverse finding should be set 
right. The power of the High Court is not limited 
to interference on questions of law, i.e., misdirection 
by the Judge, or misapprehension by the jury 
of the judge’s directions on points of law. Queen- 
Empress v. McCarthy . I. X. B. 9 All. 420 

23. — — — ~ — Sessions Judge, 

opinion of — Criminal Procedure Code , s. 307 — 
High Court , power of. In the exercise of its 
powers under s. 307 of the Code of Criminal Proce- 
dure, the High Court will form and act upon its 
own view of what the evidence in its judgment 
proves ; but in doing so the opinion of the Sessions 
Judge, no less than the verdict of the jury, is 
entitled to its proper weight. Peg. v. Khandemv 
Bajirav I. L. B. 1 Bom . 10 ; Queen v. Mah'han 
Kumar, 1 C. L. R. 275 ; The Empress v. Dhmum 
Razee, L L. R. 9 Calc. 53; Queen-Empress v. 
Mania Dayal, I. L. R. 10 Bom. 497 ; The Queen v. 
Ram Churn Chose, 20 W. R. Cr. 33; The Queen 
v. Sham Bagdi , 13 B. L. R. Ap. 19 : 20 W. R. Cr. 
78 ; The Queen v. Hurro Manjhee, 14 B. L. R. 
Ap. 2 ; 21 W. R. Cr. 4; The Queen v. Wazir 
M undul, 25 W. R. Cr. 25; The Queen v. Rabin 
Chunder Baner fee, 10 B. L. R. Ap. 20 : 20 W. R. 
Cr. 70, referred to. Queen-Empress v. Itwaei 
I. X. B. 15 Calc. 260 


unce with charge--- Verdict disagreed with by Judge 
— Penal Code, ss. 302, 304 , 325 — Reference under 
s. 307 , Act X of 1882. A prisoner was charged 
under ss. 302 and 304 of the Penal Code, and the 
Judge at the trial added a further charge under 
s.^ 325. The Judge in his charge to the jury 
directed them that, in the event of their finding 
the charges under ss. 302 and 304 unsustainable, 
they might find the prisoner guilty under s. 325. 

The jury unanimously acquitted the prisoner on 
the charge framed under s. 302, and a majority 
of them acquitted him on the charge framed 
under s. 304; but a majority of them found him 
guilty on the charge framed under s. 325. The 
Judge disagreed with their finding as regarded the 
charge framed under s. 304, and referred the case 
to the High Court under s. 307 of the Criminal 
Procedure Code. The High Court refused to 
interfere with the verdict, on the ground that the 
verdict could not be said to he manifestly 
erroneous, the Judge having heard the evidence 
and having expressed his opinion to the jury that 
they might find the prisoner guilty under s. 325. 

Queen-Empress v. Jacquiet 

X. X. B. 11 Calc. 85 

.A ; ■ -^'v. — _ , Criminal Proce- 

dure Code, 1882, s. 269 — Jury wrongly treated as 
assessors by Judge — Unanimous opinion of jury 
..treated as assessors accepted as formal verdict. L 
and N were tried by a Sessions Court on charges 
of dacoity and murder. The jury returned a 
verdict of guilty on both charges. The Judge, 
contrary to the provisions of s. 269 of the Code 
of Criminal Procedure, treated the jury as assessors 
in respect of the charge of murder, and, convicting 
L and N of dacoity, acquitted them of murder. 

Held, that the irregular procedure of the Judge 
could not deprive the verdict of the jury of its 
proper legal effect. Queen- Empress v. Laksh- 
. MANA . " r r, ;; V , ’ I. Ir. B. 9 Mad. 42 

22. Criminal Proce- 

dure Code, s. 307'— Powers of High Court on re- 
ference under s. 307 — Criminal Procedure Code, 
ss. 418, 423 {d). No trial can be, legally speaking, 
concluded until judgment and sentence are passed, 

, and the trial of a case referred by a Sessions Judge 
to the High Court under s. 307 of the Criminal 
Procedure Code remains open for the High Court to 
conclude and complete, either by maintaining the : 
verdict of the jury and causing judgment of ae- ! 
quittal to be recorded or by setting aside the verdict , 

. of acquittal and causing conviction and sentence : accused was 
v. to be entered against the accused. The provisions ' c-1. — I — 1 


| Saho 

; 24. Criminal Proce- 

dure Code, ss. 307, 418 — Perversity of verdict— 
Procedure when Sessions Judge disagrees with 
verdict— Misdirection. A jury returned a verdict 
; of guilty against the accused in a trial for dacoity. 
j The Sessions Judge accepted the verdict, although 
he said he did not agree With it and had charged the 
jury for an acquittal ; he observed that he could not 
refer the verdict as perverse since there Was 
i evidence against the accused which it was open 
j to the jury to believe. The accused appealed to 
| the High Court on the ground, inter . alia, that the 
I Sessions Judge “ought to have referred the case 
j to the High Court under the Criminal Procedure 
Code, s. 307.” Hdd, that since there had been no 
misdirection by the Sessions Judge, and there 
Was some evidence to support the verdict, the 
High Court had no power to interfere however 
absurd the verdict might be considered. Queen 
Empress v. Chinna Tevan , ’ ^ ' : ... 

I. X. R. 14 Mad. 36 

25, Criminal mis- 

appropriation— Charge of misappropriation of speci- 
fic sums of money — Form of charge — Evidence 
of general deficiency — Criminal breach of trust — 
penal Code , s. 409— Practice— Hew trial The 
charged with abetting the offence of 
criminal breach of trust committed by the nazir of 

18 p 2 
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the Small Cause Court at Poona. The accused 
was a karkun in the Nazir’s office, and it was his 
duty to keep the accounts of moneys received 
in the office from judgment-debtors, and of moneys 
paid out to decree-holders. He Was charged 
with abetting the misappropriation of three sums, 
vis., R20 on the 19th November 1885, R45 on 
the 23rd November 1885, and RIO on the 26th 
June 1886, As to the first sum, it was alleged 
that an- instalment of R25 due under a decree 
had been paid into the Nazir’s office by a judg- 
ment-debtor on the 19th November 1885, but the 
accused had entered in the office day-book only 
R5, thereby enabling the balance of R20 to be 
misappropriated. It appeared, however, that a 
sum of R25, being the instalment due to the 
decree-holder under the above decree, had been in 
due course paid out to him on the 4th December 
1885. As to the second sum of R45, it was alleged 
that a sum of R50 had been paid in, but only 
R5 had been entered by the accused, the balance 
being m isappro pria t ed . It appeared, however, 
in this case also that the full amount of the instal- 
ment, viz., B50, had been duly paid out to the 
decree-holder a few days after its receipt. As to 
the third sum, it was alleged that the total receipts 
entered in the book on the 26th June 1886 were 
R55, hut the figure entered as the total was only 
R45, and that the balance of RIO had been mis- 
appropriated. The jury found the accused guilty 
on all three charges. On appeal by him, it was 
contended that there was no evidence of the 
misappropriation of the specific sums in respect 
of which he was charged. There was evidence 
of a general deficiency ; but there was no evidence 
that these specific sums formed part of that 
deficiency. On the contrary, the evidence showed 
that the instalments paid into the office had been 
duly paid out to the persons to whom they were 
payable. Held, that, the jury having had the 
facts brought to their notice, their verdict was 
final, and the High Court would not interfere 
with the verdict. The provisions of s. 167 of 
the Evidence Act (I of 1872) apply to cr im inal 
trials by jury. When part of the evidence which 
has been allowed to go to the jury is found to be 
irrelevant and inadmissible, it is open to the 
High Court in appeal either to uphold the verdict 
upon the remaining evidence on the record under 
s. 167 of the Indian Evidence Act (I of 1872) 
or to quash the verdict and order a re-trial. The 
law, as settled in England by the Queen v. Gibson , , 
L. R. 18 Q. B. D. 537, and as stated by the 
Privy Council in Mahin v. Attorney General of 
New South Wales , [1894] A . 0. 57 , 69, 70, with 
reference to the J granting of new' 1 trials where 
: evidence has been improperly admitted, does not 

■ ply to India. Wafadar Khan v. Queen-Empress, 
L. R. 21 Calc. 955 , not followed. Queen-Em- 
peiss v Ramchandra Govixd H'arshe 

X. Xi. B, 19 Bom. 749 

■:■■■ ... J ^ . 


28 s , — __ Special verdict — 

Murder — Culpable homicide — Grave and sudden 
provocation — Loss of self-control — Criminal Pro- 
cedure Code , 1882 , 6-. 307 — High Courts power of 
interfering with the verdict of a jury. The accused 
was tried for murder. The first verdict of the jury 
was “ guilty of murder under grave and sudden pro- 
vocation.” The Sessions Judge told the jury that 
it was their duty, after considering the question 
of provocation, to return a simple verdict of guilty 
or not guilty. The jury, therefore, brought in 
a second verdict of 44 not guilty.” The Judge,, 
considering this verdict to be perverse, referred the 
case to the High Court under s. 307 of the Code of 
Criminal Procedure (Act X of 1882). Held, that 
the High Court will not interfere with the verdict 
of a jury unless it is shown to be clearly and 
manifestly wrong. A verdict ought to be con- 
sidered a proper and not a perverse verdict if it is 
one which reasonable men might find on the facts 
in evidence. Queen-Empress v. Dada Ana, 1 . L. 
R. 15 Bom. 452 , and Queen- Empress v. Magana, 
I. L. R., 14 Bom. 115, followed. Queen-Empress 
v . Devji Govindji . I. X>. It. 20 Bom. 215 


27. — Criminal Proce- 

dure Code , 1882, ss. 297 and 423, cl. (d) — Mis- 
direction to jury — Alloiving verdict before accused 
is called on for defence. To allow the jury to 
pronounce their verdict before the accused is called 
upon to enter on his defence is a misdirection, 
though the Judge omits to charge the jury at all. 
In such a case, cl. ( d ) of s. 423 of the Criminal 
Procedure Code, does not stand in the way of 
the appellate Court’s interfering with the verdict 
of the jury. Queen-Empress v. Imam Ali Khan 
alias Nathu Khan , I. L. B.. 23 Calc. 252 

28. — • Criminal Proce- 

dure Code, 1882 , ss. 303, 307, 429 — Power of Judge 
to put questions to jury under s. 303, after verdict- 
delivered — Reference to High Court under s . 307 
— Power of High Court to interfere with verdict — 
Judges of High Court differing in opinion— -Refer- 
ence to third Judge — Letters Patent, 1865 , cl. 36 — 
Practice — Procedure. A prisoner was tried for 
murder and acquitted by a majority of the jury. 
The Sessions Judge disagreed with the verdict and 
submitted the case to the High Court under s. 307 
of the Criminal Procedure Code (Act X of 1882). 
The Judges of the High Court (Jardine and 
Candy, JJ.) differing in opinion, the case was 
laid before a third Judge (Sargent, C. J. ) under 
s. 429, who held that the verdict of the jury should 
be set aside, and that the prisoner was guilty 
of murder. Per Sargent, C.J. — It is the uniform 
practice of the High Court, in cases referred 
under s. 307 of the Criminal Procedure Code 
(Act X of 1882), not to interfere with the verdict 
of a jury except when it is clearly and manifestly 
Wrong. There is no true analogy between the 
discretionary power conferred on the High Court 
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under this section and that which the Courts of 
law in England have exercised in interfering with 
the finding of a jury in civil actions by directing a 
new trial on the ground of the verdict being against 
the weight of evidence. The practice, therefore, 
of the latter Courts, although very properly re- 
garded as a guide, cannot be resorted to as afford- 
ing a fixed rule in the exercise of the powers con- 
ferred on the High Court by s. 307. Where a 
prisoner Was charged with murder by administering 
•dhatura poison to the deceased, the majority of 
the jury found him not guilty. After the delivery 
of the verdict, the Sessions Judge questioned 
the jury, who, in reply to specific questions on 
the points, stated through their foreman that 
the majority had doubts (i) whether the accused 
had fetched dhatura from a certain field ; (ii) 
whether there was dhatura poison in the stomach 
of the deceased ; (iii) whether the death of the 
deceased was caused by dhatura poison. The 
Sessions Judge differed so completely with the 
jury on the evidence that he submitted the case 
to the High Court under s. 307 of the Criminal 
Procedure Code. Per Jardine, J. — The verdict 
of acquittal should be upheld. It was not mani- 
festly wrong nor absolutely unreasonable. It 
was a verdict that reasonable but cautious men 
miight find. The Sessions Judge ought not to have 
put to the jury, after verdict delivered, the questions 
which he did put as to their findings on particular 
points. In so doing the Sessions Judge exceeded 
the limits of questioning defined in s. 303 of the 
Criminal Procedure Code. There was no incom- 
pleteness nor ambiguity in the verdict and no 
misconception of any question of law. Per Candy, 
J . — Admitting in the present case that the 
Sessions Judge was wrong in putting any questions 
to the jury after the verdict was delivered, 
disregarding the answers to the questions and deal- 
ing solely with the evidence and probabilities, 
there seemed to be no reasonable doubt of the 
guilt of the accused. The High Court, in the 
-exercise of its powers under s. 307 of the Crimi- 
nal Procedure Code, is bound to act upon its own 
view of the evidence. On a reference by a Ses- 
sions Judge, the whole case is opened up. When 
the verdict of the jury is erroneous, the High 
Court must put it aside and exercise the func- 
tions of both Judge and jury, giving due weight 
to the opinion of the Judge as well as to the 
verdict of the jury. When a case like the pre- 
sent depends upon the inferences to be drawn 
from two or three facts, neither principle nor 
statute forbids the Sessions Judge from asking 
the jury to state a plain concise finding on those 
facts. Where the Judges of the High Court 
differed in opinion in a case referred by a Sessions 
•Judge to the High Court under s. 307 of the Criminal 
Procedure Code, the Court (Jardine and Candy, 

- JJ .) directed that the case should be laid before 
.a third Judge of the High Court, being of opinion 


2. POWER TO INTERFERE WITH 
V EEDICTS — contd, 

that the Criminal Procedure Code overrules the 
provisions of cl. 36 of the Letters Patent, 1865. 
Queen-Empress v. Dada Ana 

I. D. R. 15 Bom. 452' 

29. — - — -- — — Criminal , Pro- 

cedure Code {Act X of : 1882% 8* 423— 'Setting , aside 
verdict of the jury — Power of Appellate Court to 
deal with the case. If the Verdict of the jury is 
set aside on any of the grounds mentioned in el. (d) 
of s. 423 of the Criminal Procedure Code (Act X 
of 1882), then there is no restriction on the powers 
of the Appellate Court to deal with a case of which 
it has complete seizin in any of the manners pro- 
vided in that section. The law nowhere lays 
down that when the verdict of the jury is set 
aside the Court must necessarily direct a new 
trial. Wafadar Khan v. Queen-Empress, I. L. M. 
21 Calc. 955, dissented from. The course adopted 
in Queen-Empress v. O'Hara, I. L. B. 17 Calc* 
642; Regina v. Naoroji Dadabhai, 9 Bom . II. C. 
358 ; and Queen-Empress v. Haribok Chunder 
Ghose , I. L. B. 1 Gale. 207 , followed. Taju 
Pramanick v. Queen-Empress 

I. It. R. 25 Calc. 711 

30. Appeal on facts — Criminal 

Procedure Code (Act V of 1898 j, ss. 418 , 536 — 
Trial by jury for offence triable by jury — Verdict 
of acquittal — Opinion of jury of guilt in respect of 
offence not triable by jury — Conviction. Two 
persons Were charged, as first and second accused, 
before a Court of Session, with robbery (under s. 
392 of the Indian Penal Code, and first accused 
was also charged with having caused grievous 
hurt in the course of the robbery (under s. 397). 
Both offences are triable, and the accused were, in 
fact, tried, by a jury, who, by their verdict, 
acquitted both of the accused of the charges framed 
under the sections referred to, but found first 
accused guilty of voluntarily causing grievous 
hurt — an offence which is triable, not by a jury, 
but by assessors. The Sessions Judge acquitted 
both accused in respect of the charges under 
s. 392 and s. 397, but convicted first accused of 
having voluntarily caused grievous hurt, under 
s. 325. Against that conviction first- accused 
preferred this appeal, when it was objected that, 
inasmuch as the trial had been held before a jury, 
the appeal lay on matter of law only, and not on 
questions of fact. Held l, per Benson, J., that 
the conviction of the first accused for causing 
grievous hurt Was not one by a jury, but by the 
Judge, who treated the finding of the jury in 
regard to the grievous hurt as the opinion of asses- 
sors. An appeal therefore lay on the facts, as 
in the- case of Muthusami Pillai v. Queen-Empress , 
I. L, B. 26 Mad. 243 n., and in Empress v. Mohim 
Chunder Bat , L L. B. 3 Calc. 765. Per Bhashyam 
Ay yang ae, J . — That the effect of s. 238 of the 
Criminal Procedure Code is to inyest a jury trying 
an offence triable by a jury With authority to 
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VERDICT OF JURY— concU, 


See Hindu Law — Will — Construction 
of Wills — Vested and Contingent' 
Interests. 

See Succession Act, s. 98. 

I. L. R. 4 Calc. 304 

See Will — Construction. 


2. POWER TO INTERFERE WITH 
VERDICTS — condd. 

find, as an incident to such trial, that certain 
facts only are proved in the trial, which facts 
constitute a minor offence, and return a verdict of 
guilty of such offence, though such minor offence 
be not triable by a jury. And that a Sessions Judge 
may thereupon record judgment, convicting the 
accused of such minor offence, although he is not 
charged with it arid tried on such a charge bv the* 
Sessions Judge with the aid of the jurors as assessors. 
The jury having found first accused guilty of causing 
grievous hurt, and the Judge having given judg- 
ment convicting him of the same, an appeal 
lay only on a point of law, as the accused had been 
convicted in a trial by jury. Pattikadan Umma.ru 
v. Emperor (1902) . I. L. R. 26 Mad. 243 

31. — Duty of High Court— 

— Verdict of jury, disagreement with , by Judge — 
Reference to High Court — Procedure by High Court 
-—Evidence, consideration of — Criminal Procedure 
Code ( Act V of 1898), ss. 307 , 451— Penal Code 
( Act XLV of 1860), ss. 147, 149 , 325, 343— Assam 
Labour and Emigration Act ( VI of 1901), s. 210 . 
S. 307 of the Code of Criminal Procedure requires 
that a High Court, in dealing with a case referred 
under it, shall consider the entire evidence on the 
case, and, next, after giving due weight to the 
opinions of the Sessions Judge and the jury, shall 
deliver judgment. The High Court in such a 
case is not bound to accept the opinion of the 
jury if it is not shown to be perverse or clearly or 
manifestly wrong. Without considering the entire 
evidence, the High Court could not be in a proper 
position to give due weight to the opinions of the 
Sessions Judge and of the jury. Emperor v. 
Lyall (1901) . . I. X». R. 29 Calc. 128 


VESTING- ORDER. 

See Insolvency — Claims of Attaching 
Creditors and Official Assignee. 

See Insolvency — Property acquired 
after Vesting Order. 

I. Xi. R. 17 Mad. 21 
I. Ij. R. 18 Mad. 24 
I. L. R. 19 Bom. 232 
2 C. W. N. 872* 

See Insolvency Act, s. 7. 

See Insolvency Act (11 & 12 Vict.,. 
c. 21 • . I. L. R. 28 Gale. 419' 

See Official Assignee. 

I. L. R. 32 Bom. 321 


See Jurisdiction — Admiralty and 
Vice-Admiralty Jurisdiction. 

I. L. R. 17 Cale. 337 

See Letters Patent, High Court, 1865 

cl. 15 . I. L. R. 17 Cale. 66 


VICINAGE. 


See Mahomedan Law— Pre-emption — 
Right of Pre-emption — Co-sharers 


VILLAGE ACCOUNTANT. 


See Criminal Procedure Code, s. 45 
(1872, s. 90) .1. I*. R. 1 Mad. 266 


32. — — Criminal Proce- 

dure Code {Act V of 1898 ), s. 423 {2). Before the 
High Court can interfere with the verdict of a jury 
on the ground, that the evidence of accused’s 
confession was wrongly admitted, it must be 
satisfied, first, that the verdict is erroneous; and, 
secondly, that the erraneousness was caused 
either by the Judge’s misdirection to the jury 
as to that evidence, or by a misunderstanding on 
their part of the law as to it as laid down by the 
Judge. Emperor v. . Waman Shtvram Damle 
(1903) , . . I. B. R. 27 Bom. 626 


VILLAGE CATTLE. 

See Pasturage, Right to. 


See Bengal Regulation XX of 1817, 
s. 21 . . . 18 W. R. 298 

See Village Chaukidari Act. 

See Village Chaukidars’ Act. 


See Plaint. 

See Written Statement. 
— of plaint— 


Verification and Sign a 
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TILLAGE CHAUKXDARI ACT,I(BE3ST- 
GAL ACT VI OF 1870)— contd. 

- — s. 8 — Order imposing fine by Sub-divi- 

sional 0 fleer — Judicial order — Revision by the High 
Court — Magistrate, jurisdiction of. Where the 
collecting member of a punchayat, constituted 
under the provisions of the Village Chowkidars’ 
Act (Bengal Act VI of 1870), was fined by the 
Sub-divisional Officer of Serampore under s. 8 of 
the Act for having disobeyed his orders and realized 
assessment from the villagers under the Act from 
the month of Baisakh, though the Act was not 
introduced into the sub-division till the month of 
Kartick following : — Held , that, the fine having 
been imposed by a Magistrate under the provisions 
of an Act of the Bengal Council, it was imposed in 
respect of an u offence ” as defined by s. 4 
cl. (p), of the Criminal Procedure Code and by 
virtue of s. 4 of Bengal Act V of 1867 the pro- 
visions of ss. 63 to 70 of the Penal Code and s. 
61 of the Criminal Procedure Code were applicable 
to the fine. The order of the Sub-divisional 
Officer was in its nature a judicial order, and was 
therefore subject to revision by the High Court. 
The order was bad because (i) there was no trial ; 
(ii) no act punishable with fine under s. 8 of the 
Act (Bengal Act VI of 1870) had been com- 
mitted ; and (hi) because the District Magistrate 
only had the power to impose the fine. Queen- 
Empress v . Ashwini Kumar Ghose 

I. L. R. 23 Calc. 421 


VILLAGE CHAUKIDARi. ACT 
GAL ACT VI OF 1870 )—coneld. 


— - — : s. 51 — concld . ■ 

a patnidar sought to have transferred to him 
certain chowlddari chakra n lands, which the Gov- 
ernment had_ settled with the zamindar under 
Bengal Act' VI 1 of 1870, . and where it was found 
that the lands were part of plaintiff’s patni, and 
that the zamindar had sublet the same to a tenant: 
— Held, that the patnidar was entitled to possession 
but not to khas possession of the lands. That 
the tenant with whom the lands had been settled 
by the zamindar was entitled to retain actual 
possession of the lands. That the patnidar 
w'as bound to pay to the zamindar such rents for 
these lands as corresponded to the proportion 
between the gross collections and patni rent 
formerly payable by him. Hari Narain Mazum- 
dar v. Mukund Lal Mundal . 4 C. W, 1. 814 

S3. 58, 81 — Decision of Commission 
— - V iUage chowkidars-— Chowkidari chakran lands-—. 
Civil suit. The Words ‘‘final and conclusive 5 * 
used in s. 61 of Bengal Act VI of 1870 must be 
taken to be used in their ordinary and literal 
sense. Where, therefore, ’a commission has been 
appointed under s. 58 for the purpose therein 
mentioned, and such commission has ascertained 
and determined that certain lands are chowkidari 
chakran lands, in the absence of fraud or non- 
compliance by the commissioners with the pro- 
visions of the Act, their decision is conclusive 
evidence in any civil suit of the fact that the 
lands are what they have found them to be. 
Nobokeisto Mukerjee v. Secretary of State 
for India . I. L. R. II Calc. 832 


— ss. 26, 27 and 34. 
See Penal Code, s. 183. 


ss. 48, 5 0,51— 

See Chaukidari Chakran Land. 

I. L. R. 33 Calc. 596 

- — — — — ss. 48, — 

See Chaukidari Chakran Lands. 

I. L. R. 34 Calc. 564 

ss. 48 and 64 — Chowkidari chakran 

land , settlement of — Power of Collector — Power of 
Commissioner to set aside Collector’s order. Under 
s. 48 of Bengal Act VI of 1870, a Collector can 
only settle lands with the zamindar within whose 
estate the lands lie. S. 64 of that Act does not 
empower the Commissioner to set aside an order 
passed by the Collector under s. 48. Bejoy 
Ohand Mahatab Bahadur v. Kristo Mohini 


VILLAGE CHAUKIDARS* A1E ETD- 
MERT ACT (BERG. ACT I OF 1892). 

See Confession — Confessions to 
Police Officers. 2 C. W. R. 637 


VILLAGE COURTS. 

See Small Cause Court, Mofussil 
- — Jurisdiction — General Cases. 

I. L. R. 18 Had. 145 


See Succession Certificate Act (VII of 
1889), s. 4 I. L. R. 21 Mad. 115 


VILLAGE MAGISTRATE. 

See Compensation — Criminal Cases— 
To Accused on Dismissal of Com- 
plaint . . I. L. R. 25 Mad. 687 

See Confession — Confessions to 
■ Magistrate . I. L. R. 26 Mad. 38 

See Transfer, of Criminal case — 
General Cases. ■ 

I. L. R. 26 Mad. 394 


See Nuisance — ■ Under Criminal 
Procedure Code 7 C. W. NT. 142 

Chowkidari chakran lands , Suit for 

recovery of, by patnidar against zamindar with 
whom the same had been settled under Bengal 
Act VI of 1870 — Landlord and tenant. Where 
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- what amounts to — 
See Water, bight to. 


VILLAGE! MUNSIF. 
See Munsif 


X L. R. 7 Mad. 220 
I. L. B. 8 Mad. 500 
I. L. R. 5 Bom. 180 
I. L. B. 15 Mad. 131 
I. L. B. 20 Mad. 21 
I. L. B. 21 Mad. 115 


See Small Cause 
— Jurisdiction - 


Court, Mofussil 
- General Cases. 

5 Mad. 45 

VILLAGE MUNSXF’S PE OH. 

See Criminal Procedure Code, s. 45 
(1872, s, 90) . XL. R. 1 Mad. 286 

VILLAGE OFFICERS. 

See Madras Hereditary Village 
Offices Act. 

VILLAGE STJTAB (CARPENTER). 

See Hereditary Offices Act, s. 4. 

I. L. B. 21 Bom. 783 


VIS MAJOR. 

See Civil 
s. 13 


Procedure Code, 1882’ 

. . 10C. W. N. 115 


V IZ AG AP AT AM. 

See Ganjam and Vizagapatam Agency 
Courts Act (XXIV of 1839). 

VIZAGAPATAM AGENCY BTJLES. 
rule XXXI— 

Eight to 'petition Go- 
vernment — Rule of a substantive character — Revision 
in execution proceedings. Buie XXXI of the 
Agency Buies for the District of Vizagapatam is of 
a substantive character aiid provides for revision in 
execution and other petitions in regard to which 
no right of appeal has been given. Buie XXXI is 
not ultra vires. Maharaja of Jeypore v. Sri 
Nila devi Pattamahadevi (1902) 

I. L. B. 27 Mad. 10 9 

VOID BEQUEST. 

See Jurisdiction of High Court. 

I. L. B. 33 Calc. 180 

VOLUNTABY ASSIGNMENT. 

See Insolvency — Voluntary Con- 
veyances and other Assign- 
ments by Debtor. 

VOLUNTABY CONVEYANCE. 

See Contract Act, s. 25. 

I. L. B. 2 AIL 891 
See Debtor and Creditor. 

See Insolvency — Voluntary Con- 
veyances AND OTHER ASSIGNMENTS 
by Debtor. 

I. L. B. 3 Calc 5 434 

- • ■ ' ; : ; ■ . . ■ 


VOLUNTABY CONVEY AN CE — concld. 


sal© for value — 
or settlement voluntarily 
made — Stat. 27 Eliz., c. 4. Where a person Who 


Subsequent 

Avoidance of gift 


has made a voluntary gift or settlement of an 
estate sells the same to another for value, the 
conveyance operates as a conveyance of the estate 
which the settlor had before the voluntary settle- 
ment, the Stat. 27 Eliz., c. 4, putting the settle- 
ment out of the way, so that it shall not affect 
the conveyance which is made to the purchaser : 
Words showing an intention oft the part of the 
person who made the voluntary gift to convey 
to the purchaser all the interest or estate that 
he had are sufficient to avoid such gift. Judah v. 
Abdool Kurreem ... 22 W. B. 60 


VOLUNTABY PAYMENT. 

See Contract Act, ss. 69 and 70. 

See Contract Act, s. 72. 

I. L. B. 7 Gale. 573 

See Contribution, Suit for — Volun- 
tary Payment. 

See Money Had and Received. 

8 B, L. B. 418 
W. B. 1864, 205 
3 N. W. 102 
5N.W.1 

7 N. W. 154 
10 W. B 400 

See Money Paid for Benefit of 
Another. I. L. B. 21 Calc. 142 
L. B. 20 X A. 160 

under Process of 

I. L. B. 7 Mad. 586 


1 Money Paid. 


See Money Paid 
Decree . , 

See Payment into Court. 

See Res Judicata — Adjudications. 

13 B. L. R. 146 

See Sale for Arrears of Bent — 
Deposit to stay Sale. 

See Sale for Arrears of Revenue — 
Deposit to stay Sale. 

See Sale in Execution of Decree 
-—Setting aside Sale — Bights 
of Purchasers — Recovery of 
Purchase-money . XI B. L. B. 121 
15 B.. L. R. 208 

See Vendor and Purchaser— Purchase- 
money and other Payments by 
Purchaser . " 2 B. L. B. A. C. 86 

11 B. L. B. 121 
' 15 B. L. B. 208 
18 W. B. 503 
17 W. B, 480 
8 B. L. B. Ap. 55 
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■VOLUNTARY PAYMENT — contd. 

1 — Money paid, but not due, 

*and paid under compulsion— Contract Act (IX 
1872), ss. 15, 72 . In execution of . a decree, the 
plaintiff puchased certain property. Subsequently 
the defendant, in execution of another decree 
against the former owner of the property, proceeded 
to execute ^ his decree against the same property. 
The plaintiff thereupon preferred a claim which 
Was disallowed, as he had not then obtained, and 
-consequently could not produce, the sale-certificate. 
In order to prevent the sale, he then paid the 
amount of the defendant’s decree into Court, 
and subsequently instituted a suit against the 
defendant to recover the amount so paid into Court, 
to prevent the sale. The defendant contended 
that the amount was paid voluntarily and could 
not be recovered back. Held , following Dooli 
Chand v. Ham Kishen Singh, L. R. 8 1 . A. 
.93:1* L. JR. 7 Gale. 648, that it was not a voluntary 
payment ; and that the plaintiff was entitled to a 
decree. Fatima Khatoon Chowdrain v. Mahomed 
Jan Chowdhry, 12 Moo. I. A. 65 : 10 W. R. P. C., 
.29, referred to. Asiban v. Ram Proshad Bass, 1 
. Shome , 25, doubted. Jugdeo Narain Singh v. 
Raja Singh . . X. Xj. R. 15 Calc. 050 

2. — — — — . Money paid under protest — 

— ■ Right of suit — Contract of indemnity — Contract 
Act ss. 124, 141, 142 . The Tkakor of Limdi 
■possesses several talukhdari villages in the Ahme- 
-dabad District, for which he pays a lump jumma 
to Government. One of these villages was Akru. 
Disputes arose between the Thakor and the 
grassias of Akru as to the ownership of the village. 
'The Thakor filed a suit against the grassias, which 
was ultimately compromised, and a consent 
decree Was passed in 1883, providing, inter alia, 
that the Thakor should assign to the grassias a 
moiety of the village ; that the grassias should 
hold the same free from all liability to pay the 
jumma, and that the Thakor should alone be 
responsible for all Government demands. In 
accordance with this decree, a moiety of the village 
was made over to the grassias. The Collector 
-demanded jummabandi for this moiety. The 
Thakor intervened, and objected to the demand, 
on the ground that he paid a lump jumma for the 
whole of his talukh including the moiety of the 
village assigned to the grassias. Government, 
however, passed a resolution declaring that half 
-of the village belonged to the grassias ; that from 
them the Government had a right to levy the 
jumma ; that the Thakor might, if he chose, pay 
the same on behalf of the grassias, and that, 
if it was not paid, it would be recovered by attach- 
ment and sale of the grassias, half share. The 
'Thakor thereupon paid the jumma on behalf of 
the grassias for two years, and then filed a suit 
against Government to recover back the payments 
he had made, and for a declaration that Govern- 
ment had no right to levy any assessment on any 
portion of the village beyond the lump jumma 
fixed for his talukh. This suit was dismissed 
on the preliminary ground that the Thakor had 
no cause of action against Government in respect 


■VOLUNTARY PAYMENT — contd. 

of any of the reliefs sought, the Court being of 
opinion that the payments he had made to Gov- 
errfinent on account of the grassias were voluntary, 
and that he had no interest whatever in the grassias’ 
half share of the village. Held, reversing' the- doei-- 
sion of the lower Court, that the suit would lie. 
Under the consent -decree, the Thakor stood 
in the relation of an insurer to the grassias from 
all exactions of Government dues. The payments 
of jumma he made on account of the grassias 
were therefore not voluntary, but made under 
protest, and as such Were recoverable by suit. Jas- 
VATSINGJI FaTESINGJI V. SECRETARY OF STATE FOR 

India . . . . I. L. R, 14 Bom. 299 

3. Money paid for benefit of 

another — Contract Act (IX of 1872), ss. 69 and 
70 — Money ‘paid to protect property from sale in 
execution of decree for arrears of rent. Certain 
immoveable property was inherited by S, the 
mother, of the plaintiff, from her husband, and 
during her tenure of it she alienated it by deed 
of sale to the defendants. S died in April 1890, 
and the estate then devolved upon the plaintiff, 
an only daughter (there being no male issue). 
In 1890 the property in possession of the defendants 
was, at the suit of a person who was the landlord, 
ordered to be sold together with other properties 
of the defendants for arrears of rent, due in the 
lifetime of 8, and to prevent the sale the plaintiff 
paid the amount of the decree. In a suit for 
possession of the property and for a refund of the 
sum paid by the plaintiff to stop the sale, the de- 
fendants claimed an absolute interest in the pro- 
perty, but the Courts below found that the 
alienations by S to the defendants were not made 
for legal necessity and were therefore invalid. 
Held, that the payment made by the plaintiff 
was not a voluntary payment, but was one which 
she was entitled to recover from the defendants. 
It being a question at the time whether the property 
belonged to the plaintiff or to the defendants, 
the payment to stop the sale was one in which, 
the plaintiff was interested sufficiently to bring 
the case within s. 69 of the Contract Act. S. 70 
was also applicable, as the payment relieved 
the defendants from liability to their landlord, 
and was made for the defendants, and not gra- 
tuitously, and the defendants enjoyed the benefit 
of such payment. The principles laid down 
in the cases of Dull Chand v. Ramhishen Singh, 
I. L. R. 7 Calc. 648 : L. R. 8 1. A. 93; Smithy. 
JDinonath Mookerjee, I. L. R. 12 Calc. 213 ; and 
Jugdeo Narain Singh v. Raja Singh, I. L. R. 5 
Calc. 6'56, Were held to govern this case. Bama 
^ TIN DARI DaSI V. AdHAR OhUNDER SlRKAR 

4 I. L. R. 22 Gale. 28 

4. , Payment made to save the 

patni talukh from sale — Contract Act (IX of 
1872), s. 69 — Arrears of rent — Payment made by a 
mortgagee. The plaintiff, who was the mortgagee 
of a certain patni talukh, obtained a consent 
decree for R 35,000 on his mortgage- bond on the 
13th August 1888. In the solenamah it was 
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VOLUKTAEY PAYMENT — concld. 

and there being no privity between him and the-’ 
judgment-debtor, he cannot recover from the 
latter the money which he is obliged to pay for- 
th© rent so due at the time of the purchase. So*- 
where a plaintiff, in execution of a mortgage - 
decree, purchased the tenure mortgaged, and 
then paid the money due under a decree obtained 
by the landlord against the tenure-holder for arrears* 
of rent for the period anterior to the confirmation 
of sale : — Held, that the plaintiff was not entitled 
to recover the money paid by him for satisfying, 
the rent decree. Moharanee Dasya v. Harendra 
LalBoy . 1 C. W. N. 458 


VOLUNTARY PAYMEM — conid. 
stipulated that, if the decretal amount were not 
paid within a certain date, it was to be increased 
to B52,000. On the 14th March 1891 the plaintiff 
applied for execution of that decree, and claimed 
the larger amount, as admittedly the smaller 
amount was not paid within the stipulated period. 
The Subordinate Judge allowed the plaintiff’s 
claim. The defendant appealed to the High Court, 
and on the 31st September 1891 the order of the 
Subordinate Judge was reversed, and an inquiry 
was directed as to the conduct of the plaintiff 
in the matter. On the 31st August 1892 the Sub- 
ordinate Judge held that the plaintiff had been 
guilty of misconduct, and that the decree had been 
fully satisfied. The plaintiff appealed from this 
order to the High Court, and on the 4th January 
1894 the appeal was dismissed, and he preferred 
an appeal to Her Majesty in Council. In the 
meantime on the 13th May 1892 the plaintiff 
had paid a certain sum of money to protect the 
patni talukh from sale for arrears of rent due 
to the landlord. In a suit brought to recover from 
the defendant the amount so paid : — Held , that the 
payment was not a voluntary payment, and that the 
plaintiff was interested in the payment of the 
money, and therefore he was entitled to recover 
it. Bindubashini Dassi v. Harendra Lae Boy 
1. L. R. 25 Gale. 805 
2 C. W. N. 150 

5, - — Payment by a purchaser of 

a patni talukh during the pendency of an 
appeal fox' setting aside the patni sale — 
— Person interested in the 'payment of the patni rent 
—Patni Regulation (VIII of 1819), s. 14.— A pay- 
ment of rent made by the purchaser of a patni 
talukh after the decision of the first Court in a suit 
brought by the defaulting patnidars for the setting 
aside of the patni sale, by which it was held 
that the sale was invalid, and during the pendency 
of an appeal preferred, not by the plaintiff, the 
auction-purchaser, but by the zamindar at whose 
instance the said sale had been brought about, 
is Hot a voluntary payment, inasmuch as he (the 
plaintiff) is a person interested in the payment 
of the money, within the meaning of s. 69 of the 
contract Act. Bindubashini Dassi v. Harendra 
Lai Roy , L L. R. 26 Calc. 306, followed. The 
remedy which the plaintiff in this case had, after 
the reversal of the sale, to be re-imbursed by the 
defendant under s. 69 of the Contract Act was 
held not to be curtailed by the provisions of s. 14 
of Regulation VIII of 1819, Badha Mad hub 
Samonta v. Sasti Bam Sen . 

I. L. R. 26 Calc. 826 

6. — Payment of decree for rent 

by purchaser at sale for arrears of rent — 
— Contract Act (IX of 1872), ss. 69, 70 — Suit 
to recover -money so due. Bent is by operation of 
law the first charge on a tenure, and a person who 
purchases the same at any execution-sale must, 
in the absence, of anything to denote the contrary, 
be taken to purchase it, charged with the rent which 
is due in respect of it at the time of its purchase 


VOLUNTARY SETTLEMENT. 

See Onus oe Proof — Decrees and* 
Deeds, Suits to enforce or set 
aside . . I. L. R. 15 Bom. 549 

breach of covenants in — 

See Damages — Suits for Damages — ■ 
Breach of Contract. 

I. L. R. 2 Bom. 273* 

VOLUNTEERS. 

See Army Act, s. 19. 

I. L. R. 22 All. 823- 


VOTERS, LIST OP. 

See Calcutta Municipal Consolid a 
tion Act, s. 31. 

I. L. R. 22 Calc. 717 

VOTING: 

See Company — Meetings and Voting. 

I. L. R. 27 Bom. U8 : 

VRITTI. 

See Stridhan I. L. R. 38 Gale. 229 


VYAVAHARA MAYUKHA. 

See Hindu Law — Mitakshara. 


— - and gaming transaction- 
See Evidence Act, s. 92. 


WAGERIN G CONTRACT. 

See Civil Procedure Code, 1882, s. 111. 

, 9 C* 'W. NV17S, 

See Contract — Wagering Contracts. 

See Contract Act, 1872, ss. 20, 30 and 

65 . . I. L. R. 25 Mad. 561 

See Contract Act, 1872, s. 30. 

; .. I. L. R. 30 Bom. 83 

See Evidence — Parol Evidence— Vary- 
ing for Contradicting Written In 
struments • I. L. R. 9 Calc. 791 
I. L, R. 12 Bom. 585 
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WAGERING CONTRACT- 


WAGERING CONTRACT— condd. 


See Evidence Act, s. 92, pro. (1), 

I. h. R. 82 Calc. 487 


1. - A-: ’ A — - ' IF agering . contract — ■ ' 

Contract Act (IX of 1872), s. 30. Id order that a 
transaction may fall within s. 30 of the Indian Con- 
tract Act, there must be at least two parties, the 
agreement between whom must be by way of wager 
and both side must be parties to the wager. It is 
of the essence of a "wager that each side should 
stand to win or lose, according to the uncertain 
or unascertained event, in reference to which 
the chance or risk is taken : in other words, 
to make an agreement a wager there must be a 
common intention to bet. Sassoon v. Tokersey 
(1904) . . . I. Xi, R. 28 Bom. 616 


During the course of the hearing in the lower Court' 
it appeared that at the vaida for which the eon- 1 
tracts in question had been made the plaintiffs had 
neither given nor taken delivery of any cotton. 
They tendered evidence to show that at other vat das 
they had’ given or taken delivery of cotton. and'other : 
goods. The learned judge rejected the evidence 
as irrelevant to the issue, whether : the - contract A: 
were wagering contracts. Held, o n appeal, that 
the evidence tendered was relevant and should have 
been admitted. Chandulal Stjklal v. Sidh- 
butheai (19051 I. X*. R. 20 Gale. 291 


BUTHBAI (1905) 

3 . — . ■ . ■ — — Agreement to 

j pay differences-— Surrounding circumstances — Form 
of contract not of moment — Contract Act (IX of 1872) f 
3 . 30 — Bombay Act III of 1865. The law which is 
contained in s. 30 of the Contract Act (IX of 1872) 
and in Bombay Act III of 1865, is that the Court 
must not only consider the terms, in which the part- 
ies have chosen to embody their agreement, but 
must look to the whole nature of the transaction 
or institution, whatever it may be, and must prove 
among all the surrounding circumstances, includ- 
ing the conduct of the parties, With a view to ascer- 
tain What in truth was the real intention or under- 
standing between the parties to the bargain. The 
actual form of the contract is of little moment, 
for gamblers cannot be allowed to force the juris- 
diction of the Courts by the expedient of inserting 
provisions, which might in certain events become 
operative, to compel the passing of property, though 
neither party anticipated such a contingency. Ihe: 
Court should be astute to discover what in fact 
Was the common intention of both parties and 
should do all that is possible to see through the’ 
ostensible and apparent transaction into the under- 
Ivins reality of the bargain. Motilal v. Gobind- 
bam (1905) I. Xj. R. 30 Bom. 88 


■ Principal and 

agent — Sale and purchase by the agent on his own 
account — Usage of trade— Commission agents — 
PakJci adat system— Tender of evidence as to delivery 
at other vaidas — Relevancy of such evidence . The 
defendant, a resident of the North-West Provinces, 
from time to time sent orders to the plaintiffs in 
Bombay to sell and purchase cotton on his account. 
The plaintiffs carried out the defendant’s orders 
as they were received. Up to the due date they 
had purchased on behalf of the defendant 400 
bales more than they had sold. It appeared that 
by reason of other contracts entered into with the 
merchants, from Whom they had purchased on 
behalf of the defendant, the plaintiffs had ‘can- 
celled’ all these purchases, before the due date. 
The defendant neither sent money to pay for the 
cotton nor did he direct the plaintiffs to sell on his 
behalf. The plaintiffs sued the defendant de- 
scribing themselves as commission agents for their 
commission and for the loss on 400 hales sold | 
on defendant’s account. The plaintiffs were 
unable to show that they had paid any damages 
on account of the defendant, for failure to 
take delivery, to any of the merchants from 
whom they had purchased on defendant’s account. 
The suit was dismissed in the lower Court on 
the ground that the contracts were wagering 
contracts. In appeal the plaintiffs contended 
that they were entitled as between themselves and 
the defendant to treat themselves as the principals, 
on the ground that the business was conducted 
on the pakhi adat system, under which no privity 
was established between the defendant and the 
merchants to whom or from whom cotton was sold 
or bought on his account. Held, that if the plaint- 
iffs were, as their plaint stated, commission agents, 
and they were employed by the defendant as his 
commission agents, and as such, under instruc- 
tions and on account of the defendant, entered 
into these purchases, they had no cause ot 
action. Held, further, that the usage termed 
the pakki adat system involved a material 
departure from the ordinary relations between 
a principal and his agent of which there 
Was no suggestion, in the pleadings or issues, nor 
was there any evidence to prove it. The plaintiffs 
must therefore be held to the case they had made. 


WAGES. 

See Attachment— Subjects of Attach- 
ment— Wages .IB. L. R. S. N 15* 
I. L. R. 5 Bom. 182. 

See Master and Servant. 


of labourers — 

See Bengal Act VI of 1865. 

3 B. Xj* R. A. Or. 89' 

— suit for— 

See Small Cause Court, Mofussil— 
Jurisdiction— Wages. 

6 B, I>. R. Ap, 91 


See Small Cause Court, Rangoon. 

I. Xj. R. 10 Calc. 878* 


WAGING WAR. 

See Jurisdiction of Criminal Court- 
Offences COMMITTED ONLY PARTLY 
IN ONE DISTRICT — ABATEMENT OF W AG- 

utg-War 9 B. Xj. R. Ap. 


See Sbktekce — Transportation. 

3 W. K. Cr. 16- 


E 
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W A TVER — contd. 

See Malabar Law— Mortgage. 

I. X. R. 13 Mad. 490 
I. Xi. R. 15 Mad. 480 

See Marine Insurance. 

X X. R. 36 Calc. 516 
13 C. W. N. 425 

See Municipality. 

X X. R. 29 Bom. 35 

See Privy Council, Practice of. 

I. X. R. 34 Calc. 709 


"WAGma WAR AGAIIsfST THE 
QJTEEH. 

Conspiracy to wage war— Trea- 
son — Misprison of treason — Limitation of period 
for prosecution — Penal Code, s. 121 — 7 Will. Ill , c. 
3 , s . 5 . — The offence of engaging in a conspiracy to 
wage war, and. that of abetting the waging of war, 
against the Queen, under s. 121 of the Penal Code, 
are offences under the Penal Code only, and are not 
treason or misprison of treason ; and therefore the 
provisions of the Stat. 7 Will. Ill, c. 3, s. 5, as to 
placing a limitation on the period for prosecution 
are not applicable. Queen v. Amiruddin 

7 B. X. R. 63 ; 15 W. R. Or. 25 


by accused — 

See Criminal Proceedings. 

I. X R. 2 Calc. 23 
I. X. R. 6 Calc. 83 

See Jurisdiction of Criminal Court — 
European British Subjects. 

I. X. B. 12 Bom. 561 

I. X. R. 25 AIL 511 

of condition in lease — 

See Landlord and Tenant — Forfei- 
ture — Breach of Conditions. 

I. X. R. 20 Bom. 439 

of covenant for title — 

See Vendor and Purchaser — Breach 
of Covenant I. X. R. 15 Mad. 50 

See Vendor and Purchaser — Vendor, 
Rights and Liabiltj.es of. 

I. X. R. 13 Mad. 158 

of fresh, proclamation of sale — 

See Sale in Execution of Decree — 
Setting aside sale — Irregularity. 

I. X. R. 24 Mad. 311 
6 C. W. 3ST. 42 ; 48 

— of irregularity — 

See Limitation Act, 1877, Art. 179 ( 1871? 
art. 167) — Joint Decrees — Joint De- 
cree-holders I. X. R. 4 Calc. 605 

— of objection — 

See Appellate Court — Objections 
taken for First Time on Appeal. 

See Jurisdiction— Question of Juris- 
diction— Consent of Parties and 
Waiver of Objection to Jurisdic- 
tion. 

See Jurisdiction — Question of Juris- 
diction — When it may be raised. 

XX. R. 13 Mad. 273 

See Jurisdiction of Civil Court- 
Foreign and Native Rulers. 

X X. R. 21 Bom. 351 

See Land Acquisition Act, s. 19, 

X X. R. 17 Bom. 299 

See Limitation — Question of Limi- 
tation ' 


See Mahomed an Law — Worship. 

I. X. R. 35 Calc. 294 


See Acquiescence. 

See Arbitration — Awards — Validity 
of Awards and Grounds for Setting 
them aside X X. R. 21 Calc. 590 

See Bengal Municipal Act (III of 
1884), ss. 238 and 273. 


5 C. W. NT. 42 
See Bond . . 11 C. W. H. 903 

See Estoppel — Estoppel by Conduct. 

7 Mad. 263 
8 Mad. 14 
X X. R. 18 Calc. 341 
X X. R. 15 Mad. 82 
I. X. R. 14 Bom. 558 

See Evidence — Parol Evidence — Ex- 
plaining Written Instruments and 
Intention of parties. 

6 C. W. 3Sf. 242 

See Foreign Court — Judgment of. 

I. X. R. 2 Mad. 400 ; 407 
I. X. R. 15 Mad. 82 

See Guardian — Duties and Powers of 
Guardians I. X. R. 18 Calc. 99 
X. R. 17 I. A. 90 

See Insurance — Life Insurance. 

X X. R. 23 Calc. 320 
See Landlord and Tenant. 

12 C. W. 3ST. 1059 
13 C. w. hr. 635 

^ Limitation . I. X. R. 31 Calc. 297 

See Limitation, Mortgage, Vendor and 
Purchaser. 

X X. R. 31 Calc. 57 ; 83 ; 297 

See Limitation Act, 1877, Sch. II, art. 

75. 

See Limitation Act, 1877, Sch. II, 
Art. 179— Order for payment at 

,See Mahomedan Law— Pre-emption. 

I- L. K. 35 Gale. 402 
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objection — Raising same objection subsequently . 
Where parties have, before the Deputy Collector, 
withdrawn their objections to an Ameen’s report, 
the lower Appellate Court should notallow the 
same objections to be revived before it. 
Bhegobetty Bermonee v. Goes Chender 
Mendel. 9 W. B. 267 

Kantee Chender Dett v. Gopee Mabhub 
Neogee ..... 11 W. R. 3 

4. Objection to non- 

service of notice of execution — Appearance. Where 
a judgment-debtor appears and contests the decree- 
holder’ s right to execute his decree, he cannot ob- 
ject that no notice was served as required by law, 
having impliedly waived the objection. Grish 
Chender Banerjee v . Bhanoo Motee Chow- 

DHRAIN. 11 W. B, 829 

5 , Waiver by judg- 

ment-debtor of objection— Right to deduct mesne 
profits. A judgment- debtor claiming a deduction 
on account of mesne profits decreed against him 
should make good his claim when called upon by 
the Court executing the decree. Failing to do so, 
he loses his remedy. Nebq Coomar Chattebjee 
v . Ramdhen Chattebjee. 15 W, B. 266 

. Omission " to ■ ' take 
objection — Remand . Held, that the defendant, 
not having taken an objection to the suit on the 
ground of the minority of the plaintiffs, whilst it 
Was pending in appeal to the High Court, were pre- 


10. - Waiver of rights under 

mortgage — Resumption by . Government of mort- 
gaged land under Land Acquisition Act , and re-sale 
to mortgagor — Omission of mortgagee to claim com- 
pensation. Government having under the Land 
Acquisition Act taken possession of portion of 
certain land which had been mortgaged by the 
owner subsequently, while the mortgage was still in 
force, re -sold the portion taken, to the mortgagor, 
who sold it to a third person bond fide for 
value. In a suit by the mortgagee (who had taken 
no steps to obtain any portion of the money paid 
by the Government for the land) praying for the 
sale under the mortgage of the land resumed by 
Government '.—Held, that the plaintiff as mort- 
gagee had waived his rights under the mortgage,, 
and that the purchaser from the mortgagor had 
acquired a title free from the plaintiff’s incum- 
brance. Quaere : Whether the mortgage claim 
might not, but for the waiver, have re-attached,., 
on the lands resumed by the Government again; 
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*W AIVER — contd. 


of objection— contd. 

See Review — Ground for Review. 

I. Is. R. 12 Bom. 228 

See Wkitten Statement. 

I. Xj. R. 22 Calc. 268 

— to sue— 


See Limitation Act, 1S77, Sch. II, Aet. 

75 13C.W. FT. 1004 

See Limitation Act (IX of 1908), Sch. 

I, Aets. 75, 116 . 13 C. W. X. 1010 

1. Waiver by conduct — Appeal 

— Irregularity — Substitution of parties— Consent. 
Where the purchaser of a plaintiff’s rights was 
substituted for the plaintiff, the irregularity was 
held to be cured by the consent of the defendant, 
implied in his offering no opposition, but appealing 
from the judgment of the merits, making the sub- 
stituted plaintiff one of the respondents. Beeb 
Chenber Roy v. Tumeezoobbeen 12 W. B. 87 

2. Appeal — Right 

of objection to proceedings taken in accordance 
with appeal to High Court. Where a party, dis- 
satisfied with the decision of the lower Court 
appeals to the High Court and re-opens the whole 
cases he must acquiesce in the result finally arrived 
at by the Court below in accordance with the in- 
structions of the High Court in his appeal. Gbn- 
gaeam Dett v. Chowbhry Jenmajoy Mellice. 

1 C. I*. R. 144 


Withdrawal of 

objection subsequently. 


W A I WEB — contd. 

eluded from raising it on remand. Beni Ram Bhett- 
v. Ram Lall Dhekri . I. L. R. 18 Calc. 188 

7- ~ — - — — — — ; — 7 - ™ Suit by infant 

without a next friend— Objection taken" until' 

case came on appeal when plaintiff had .attained' 
majority — Civil Procedure Code , IS 82 , s. 440. Suit 
by the adoptive daughter of 'a temple dancing 
woman, deceased, to compel the trustees of the 
temple to permit the performance of a certain 
ceremony, in view to her entering on the duties and. 
emoluments attached to the office of her adoptive 
mother. The plaintiff was 17 years old at the time 
the suit was instituted, and she did not sue by a 
next friend. No objection was taken by the de- 
fendants, on the ground that the plaintiff could 
not sue without a next friend, until the case came 
before the Court of first appeal, at which time the 
plaintiff had attained majority. Held , that, seeing 
no objection was taken to the suit on the ground 
that the plaintiff should have sued by a next friend 
until after she had attained her majority, the- 
irregularity was waived. Kamalakshi v. Rama- 
sami Chetti I. Is. R. 19 Mad. 127 


Effect of waiver - — Landlord 


and tenant— Waiver of right of forfeiture for non- 
payment of rent. A landlord who has waived his 
right to sue for the cancelment of a lease on the 
raiyat’s failure to pay six successive instalments is 
not barred by limitation from suing for cancelment 
on further breaches of the covenant. Delli Chanb 
v. Meheb Chanb Sahoo . 8 W. R. 188: 

9 . a . ' Waiver of vendor ■ 

binding on purchaser— Sale for arrears of rent 
The Government, as auction-purchaser of the 
zamindari right of a pergunnah, having waived all', 
right to cancel the tenures of the talukdars, and 
having admitted them to settlement and otherwise 
recognised their rights, it was held that the defend- 
ant, a purchaser, could not put in force against 
the talukdars any rights which his vendor had 
waived. Obhoy Churn Roy v. Asanoollah 

2¥.B„ Act X, 81 



■ 
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W* AIVEB — contcl. 

long time without interest. By the terms of a kabu - 
liat, rent not paid when due was to bear interest. 
The zamindar received rent for a period of ten years 
without making any demand of interest in respect 
of arrears, and without claiming to apply any 
portion of the payments towards the discharge of 
interest. Having subsequently brought a suit 
for interest, the Courts below were of opinion that 
the zamindar had waived his claim to interest and 
dismissed his suit. Held , that there were facts 
justifying such an inference, and that their finding 
could not be reviewed in special appeal. Din- 
do YAL PoRAMANICK V. PRAN KlSHEN PAUL CHOW- 
DHEY 

Marsh. 394 : W. B. E. B. 117 : 2 Hay 423 

16. _ . — 1— u Omission to 

enforce interest under kabuliat — "Variation in con- 
tract. In order to establish variation in a Written 
contract, it must be distinctly pleaded and 
proved when and how the variation took place, the 
mere fact of a kabuliat not having been enforced 
in the most stringent manner does not take away 
from the lessor the right to enforce it. Peabee 
Mohun Mookeejee v. Brojo Mohun Bose 

. 21 W. B. 80 

Pearee Mohun Mookeejee v . Brojo Mohun 
Bose 22 W.E. 428 


'WAIVE B — contd. 

coming into the possession of the mortgagor. Ram 
Awtar Singh v. Tulsi Ram 5 C. B. aa t 

IX. ■— Waiver of grounds of 

•enhancement. — Reliance on one ground only 
Presumption. In a suit for enhancement of rent 
upon different grounds, the fact that at the hearing 
•the plaintiff relies on one of the grounds only, and 
that in the judgment of the first Court the 
■whole case was rested on that ground only, is not 
a safe warrant for the inference that the other 
grounds were waived. Bonomalee Chtjrn Mytee 
V. Shoboop Hootait 14 W. B. 60 

X2. - — — Objection as to 

absence of demand for enhanced rent— Objection as 
to want of 'parties— Objection talcen for first time 


on the merits. The lower Appellate Court having 
dismissed the suit on the ground that the mamdar 
Was not a party to the suit, a point on which no 
issue was raised, although it had been taken m the 
written statement and which was not made a 
ground of appeal. Held, also, that the point must be 
considered to have been abandoned at the trial ; 
it was therefore not open to the lower Appellate 
Court to dismiss the suit on that ground. Govin- 
DRAV KrISHNAV RaIBAGKAR ^^^^^586 

13 . - Waiver of right to execute 

decree — Agreement to give time to debtor— Hen) 
contract The granting of a judgment-debtor ‘the 
indulgence of a temporary stay of the Warrant of 
execution issued to inforce the decree does not 
prejudice the judgment-creditor’s right to execu- 
tion at a subsequent time. Butchenner v. 
Rayudu ^ Mad. 285 

14 . Waiver where 

decree-holder was allowed to perform act under 
decree in case judgment-debtor failed to do so. H O 
•obtained a decree agaist G R for the reconstruction 
in the family house, within one month, of a veran- 
dah which had been improperly pulled down by 
the latter ; on failure of G R to rebuild it in the 
specified time, the decree-holder was to be allowed 
to rebuild it himself at the cost of G R. About a 
month after the reconstruction was begun, but 
after the lapse of the month allowed to the judg- 
ment-debtor, H 0 applied for an injunction to 
stop the work as not being according to the decree, 
and for permission to rebuild it himself. Held, 
notwithstanding G R had made alterations and 
-contravened the decretal order, that the judgment- 
creditors’ conduct in looking on without remon- 
strance for nearly a month while the judgment- 
-debtor incurred considerable expense amounted 
to a. waiver of his right to take matters into his 
-own hands. Gopee Kishbn Gossain v. Hem 
Cb under Goss AIN . . . f \10 W, B. 38 

15. Waver of right to interest 

on arrears of rent — Receipt of arrears of rent for 
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W AI1TE R — contd. 

be impliedly waived by the conduct of the parties* 
Ghunder Monee Dossee v. Dhuroneedhur Lafiory, 
'7 W. E., 2, cited and distinguished. Shushes 
Bhooseh v. Meddeh Mohuk Chettopadhiya 

2 C. Jj. R. 297 

19. Agreement come to under 

mistaken belief — Agreement to accent ‘provision 
in satisfaction of claim to maintenance — Mutual 
mistake, effect of — Suit by son for partition — Relin- 
quishment of claim. The plaintiff’s father, a 
member of an undivided Hindu family, signed an 
agreement by which he agreed to accept a provi- 
sion in satisfaction of his claim for maintenance. 
The agreement was signed by reason of a mistaken 
belief entertained by the plaintiff’s father and the 
-other members of the family that there existed an 
established custom in the family -which rendered 
the property indivisible. Held, in a suit by the 
plaintiff for a partition of the family property 
liable to partition, that the agreement having been 
come to under a mutual mistake, it was no bar 
to the plaintiff maintaining the suit, for it would 
not have prejudiced the right of the plaintiff’s 
father if he had chosen to insist upon a partition. 
SOOBRAMANIA TELAVER V. SOKKA TELAVER 

5 Mad. 437 

20. Agreement to 

■accept portion of property for maintenance — Suit 
for full share of property on partition. In a suit to 
recover a share of family property, the Civil Judge 
found that the plaintiff in 1856 waived his right to 
a share of the family property by accepting a 
small portion, and dismissed the suit. The plaint- 
iff shared with other members of the family the 
belief that by established family usage the pro- 
perty was impartible and passed at each succes- 
sion to the eldest of the co-heirs according to the 
ordinary law, the other co-heirs being entitled 
only to a portion for maintenance. Under that 
belief the plaintiff accepted the allotment made 
to him in 1856 by the then eldest co-heir of a smaller 
portion of the property than he would be entitled 
to on a partition as a sufficient provision for his 
maintenance. The plaintiff’s younger brother 
instituted a suit in 1861, and succeeded in resisting 
the alleged custom, and obtained a decree for his 
full share. Held (reversing the decision of the 
Civil Judge), that the plaintiff was entitled to the 
relief asked for, it not appearing from the arrange- 
ment of 1856 that the parties intended the allot- 
ment to be in satisfaction and discharge of every 
•right of the plaintiff as a co-parcener. Sebbiem 
Bill ay v. Arxachala Irexgol Pillay 


concrete right, but not one resulting from a natural 
condition. Semhle : A karnavan cannot part, 
by contract, so as to be unable to resume them, 
with the privileges and duties which attach to 
his position as a karnavan. Cherukomek alias 
Govixdex Naer v. Ishala 6 Mad. 145 

Appeni v. Ayaxepalli Ekaxatha Thavai 
Varikarxavax Shaxgexi. Appeni v . Vett- 
uthadatha Sham a 6 Mad. 401 

22. Effect of signing document 

in which there is an omission— Omission in 
wajib-ul-urz of interest in property — Imperfection 
in settlement-proceedings. The mere signature by an 
agent of a wajib-ul-urz from which the record of an 
inportant interest, in property was omitted, cannot 
be construed as a Waiver of such fight or claim. 
Still less can the imperfection or inaccuracy of 
settlement-proceedings operate to extinguish or 
disallow existing rights. Imambendee v. Bhug- 
wan Dass 1 ISf. W. 41 Ed. 1873, 38 

23. — Effect of acceptance of mort- 

gage-money on right of purchase— Condition 
in favour of purchase by mortgagee. A mortgaged 
land to B, the mortgage instrument providing 
that B should be entitled to purchase the land if it 
were not redeemed by 12th July 1843. In 1845 
B accepted from A one pagoda in part payment of 
the mortgage -money. Held, that this was a waiver 
by B of his right to purchase. Vexkatachari 
v. Axantachari . . . .1 Mad. 09 

24. — Befusal to receive rent in 

kind — Effect of refusal on right to sue for rent. 
A refusal by a landlord to accept rent in kind when 
it is tendered, on the ground that he is suing for a 
money rent, is a Waiver of his right to sue his tenant 
(on the dismissal of his suit for a money rent) for 
the value of the rent in kind* JSTarain Geer v. 
"Goer Sereh Doss . . 23 W. R. 388 
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WATW&R—contd. 

lessees of the property for possession is not a legal 
relinquishment of her share therein. Ooma Churn 
Koondoo v. Bhoobun Mohun Pal 10 W. B. 98 

27. . Agent’s right to execute 

decree obtained by him as agent — Civil Pro- 
cedure Code, 1882, s. 37 -—Recognized agent— Exe- 
cution of decree. P filed a suit in the second class 
Subordinate Judge’s Court at Mahad. As P 
resided at Thana, outside the jurisdiction of the 
Court of Mahad, she authorized her agent, under a 
general power -of -attorney, to conduct the suit on 
her behalf. The agent carried on the litigation 
up to the final decree passed by the High Court 
onappealinP’s favour. The agent then sought to 
execute the decree. The Court of Mahad passed 
an order upon his darkhast granting only partial 
execution. Against this order the agent filed an 
appeal in the District Court at Thana. Then, for 
the first time, the judgment-debtors challenged the 
agent’s right to represent P who Was residing with- 
in the District Court’s jurisdiction. This objec- 
tion prevailed, and the appeal Was dismissed. 
Held, that the agent could not be prevented from 
executing the decree which he had obtained as agent. 
No objection had been taken to the agent’s right 
to represent P at any stage of the litigation prior 
to the final decree. That objection must, there- 
fore, be deemed to have been virtually waived, 
and could not be raised after the defendants 
had had their chance of success in the litigation. 
PaRVATIBAI V . VlNAYEK PaNDURANG 

I. L. B. 12 Bom. 68 

28. — Bemission of part perform- 

ance of contract — Sum accepted on account of 
interest . A hypothecation-bond provided for pay- 
ment of interest on the principal sum at the rate 
of 9 per cent, and contained a further provision 
that, on default being made in payment of interest 
accruing due, interest should be paid from the date 
of the bond at the rate of 15 per cent. Default 
was made when the first and second payments of 
interest became due. After the second payment 
had become due, the creditor accepted payment 
on account of interest of a sum, a little more than 
the arrears calculated at 9 per cent. In a suit by 
the creditor : — Held , that the plaintiff had not 
waived any right under the bond by accepting the 
payment on account of. .interest. Nanjappa v. 

■■■]%.' Xi* B. 12 Mad 16l 

29. — Decree payable by instal- 

ments — Execution of decree — Default — Limita- 
tion. A decree was made for payment of the 
decretal amount by monthly instalments running 
over a period of twelve years : and it Was provided 
that on default the decree-holder might execute 
the decree as a whole for the balance then due. 
In 1883 a default was made, and in 1884 the 
decree-holder filed an application for execution in 
respect thereof, but did not proceed with it, and 
continued to receive the monthly instalments. 
In 1887 he made another application for 
execution which he relied on the same default, 

that the default, if it was one, had been 


Waived by the decree-holder, and that such waiver 
was a good defence to the present application^ 
Mumford v. Peal , I. L. R. 2 AIL 857 , and A smut - 
ullah Dalai v. Rally Churn Mitter , 1. L, R., 7 Calc . 
56 , distinguished. Buddhu Lal v. Rekkhab. 
Das I. Ii. B. 11 All. 482, 

SO. — - — — — — - — ' Decree pay 

by instalments, and in default, execution for whole 
amount to issue — Default in payment of instalments' 
— Waiver by plaintiff of right to execute decree — - 
Receipt by plaintiff of overdue instalments . By a 
consent decree passed in a mortgage suit the defend- 
ant was ordered to pay to the plaintiff the sum of 
R 1,800 by yearly instalments of R50 payable on. 
30th April in each year, and in case of default in 
payment of any instalment the plain tiff was to be 
at liberty to execute the decree by sale of the mort- 
gaged property. The defendants failed to pay the- 
first instalment, which fell due on the 30 th April 
1888, and the plaintiff applied for execution and 
obtained an order for the sale of the property. 
In order to prevent the sale, the defendants, on 
the 13th November 1888, paid R60 out of Court, 
and the application for execution thereupon was 
allowed to drop. The defendants subsequently 
made the following payments, viz., B15 on the 
5th June 1889, B25 on the 12th June 1889, B15 on 
the 1st January 1890, and B50 in the Nazir’s office 
on the 2nd June 1890, which was the day on which 
the Court opened after the summer vacation, which 
had begun on the 30 fch April 1 890. On the 6th June 
1890 the plaintiff again applied for execution of the- 
decree, which was granted by the Subordinate 
Judge. On appeal the District Judge reversed the; 
order, holding that the plaintiff by accepting the 
above payments had waived his right to execute 
the decree. On appeal to the High Court ; — Hdd 9 
that the plaintiff was entitled to execution. The 
acceptance of the payments did not prove a waiver. 
They were not accepted on account of the specifier 
instalments in arrears, but on account of the whole 
decree ; and even if they were taken as payments 
of overdue instalments, they could not by them- 
selves prove a waiver. Balaji Ganesh v. Sakha- 
ram Parashram . . I. jL. B. 17 Bom. 555 

31. ■ Omission to take objection 

that pottahs and muehalkas had not been 
exchanged before suit — Suit to recover cus- 
tomary dues payable on account of a chattrarn*. 
In a suit by the District Board in charge of a chat- 
tram to recover a certain sum as the arrears of 
various merais, being customary dues payable 
by the defendants for the benefit of the chattram 
on account of lands held by them, the defendants 
raised no objection on the ground that there had 
been no exchange of pottahs and muehalkas, but- 
among other defences they relied upon a plea of 
limitation. Held, that the defendants should be 
considered to have admitted tacitly that the ex- 
change of pottahs and muehalkas had been dispensed 
with. Venkata varaga v. District Board • ow 
Tanuore ' 1 7/7 •> ' , 77®, li. 
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32 . — Instalment-bond — Waiver — 

Payment of pari of an instalment and interest. 
Where the terms of a bond were that, if airy 
instalment remained unpaid, then the whole 
amount was to become due : — Held, that part 
payment and acceptance of part of an overdue 
instalment would not amount to a waiver, for 
on payment of a part of an instalment, there would 
remain something due and there w^ould still be a 
default. Similarly payment and receipt of in- 
terest would not amount to a waiver. Cheni Bash 
Shaha v. Kumud Mundul , I. L. JR. 5 Calc. 97, and 
Mon Mohun Boy v. Durga Churn Gooee, I. L. B. 
15 Calc. 502, referred to. Mohesh Chandra 
Banerjee v. Chintamoni Singh (1904) 

I, L. R. 31 Cale. 83 

33. — — Instalment-bond 

—Default in payment of instalments— Limita- 
tion — Limitation Act (IF of 1877) s. 9, Sch. II, 
Art. 75 — Cause of action — Disability or inability . 
In an unregistered instalment- bond there was a 
stipulation that in the event of default in payment 
of two consecutive instalments the creditor would 
be entitled to recover the whole amount covered by 
the bond, which was payable in twelve instalments. 
The second instalment was due on the 12th June 
1899. The plaintiff brought a suit on the 1st 
June 1908 for recovery of the instalments due on 
the bond, relinquishing the first tw'o instalments. 
Held, that mere abstinence on the part of the 
plaintiff from bringing a suit for recovery of the 
whole amount due, on the failure of payment of 
the first two instalments, did not amount to Waiver ; 
and that limitation began to run from the 12th 
June 1899, when the cause of action arose. No subse- 
quent disability or inability could arrest the run- 
ning of limitation, under s. 9 of the Limitation Act 
Hurronauth Boy v. Maheroollah Mollah, 7 W. B. 
21, and Mon Mohun Boy v. Doorga Churn Gooee . 
I. L. B. 15 Calc. 502 , followed. Girindra Mohan 
Roy v. Khir Narayan Das (1909) 

I. Xi. R. 36 Cale. 394 

34. Waiver of right to object to 

sale - — Civil Procedure Code (Act XIV of 1882), ss. 
244 , 291, 311 — Execution- sale, brought about by fraud 
— Plea of waiver when to be. given effect to and to 
what extent — Public policy — Circumstances from 
which waiver to be inferred — Knowledge of rights 
waived, necessity of proving — Burden of proof — Pre- 
sumption. A waiver is an intentional relinquish- 
ment of a known right or such conduct as war- 
rants an. inference of the relinquishment of such 
right, and there can be no waiver unless the 
person against whom the waiver is claimed had 
full knowledge of his rights and of the facts which 
would enable him to take effectual action for the 
enforcement of such rights. The burden of proof 
of such knowledge is on the person who relies on 
the waiver and such knowledge must be made to 
appear. A presumption of waiver cannot be rested 
on a presumption that the right alleged to have 
been waived was known. When it appeared from 
the proceedings that a judgment-debtor only 

VOL, V. 
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Waived objections to an execution-sale on the 
ground of (i) non-issue of fresh sale proclam- 
ations when the sale was adjourned from time to 
time, and (It ) inadequacy of price as resulting 
therefrom : — Held, that this did not prevent him 
from attacking the sale on the ground (i) that 
the sale proclamation had never been issued 
and had been fraudulently suppressed at the decree- 
holder’s instance, and (ii) that the price realised 
was inadequate by reason of the decree -holders 
fraud. Whether there has been a waiver or not 
of the rights of a judgment-debtor to object to a 
sale and to what extent they may have been waived 
must depend upon the circumstances of each in- 
dividual case : and the question has to be decided 
not merely upon the language of the petitions pre- 
ferred by the judgment-debtor, but with regard to 
the whole of the proceedings in the case and parti- 
cularly with reference to the order made by the 
Court upon the petitions. The right of Waiver is 
subject to the control of public policy which cannot 
be contravened by any conduct or agreement of the 
parties and an agreement which seeks to waive an 
illegality may be void on grounds of public policy 
or morality. Quaere : Whether, if it were made 
out that the judgment-debtors had in fact waived 
all possible rights to object to the validity of the 
sale, a Court of justice would give effect to the plea 
of waiver when the sale was brought about by fraud 
upon the processes of the Court. Dkanukbhar 
Singh v. Nathima Sahtj (1907) . II C. W. XT. 848 

35. — -■ — — Jurisdiction-— Leave to sue 

— Letters Patent, 1865, cl. 12. Where there is 
no want of jurisdiction in this Court over 
the subject-matter of the action, but leave under 
cl. 12 of the Letters Patent is required before the 
Court can entertain the suit, the objection that 
such leave has not been properly obtained may be 
waived and will be considered to have been waived 
if the defendant files his written statement and 
applies for a commission to examine witnesses. 
Moore v. Gamgee, L.B. 25 Q. B. D. 244, followed. 
King v. Secretary of State for India (1908) 
I. L. R. 35 Cale. 394 
s.c. 12 C. W. XT. 705 

W A JIB-TIL- ARZ. 

See Collector I. L. R. 15 All. 410 

See Evidence— Civil Cases— Miscel- 
laneous Documents — W ajib-ttl-urz. 

I. L. R, 2 All. 876 
I. L. R. 15 All. 147 

See Landlord and Tenant. 

I. L.R. 27 All. 838; 356 
, I. L, R. 29 All. 203 

See Mahomed an Law— Pre-emption 
-—Ceremonies. 

I. L. R. 9 AIL 513 

See Mahomeban Law — Pre-emption — 
Miscellaneous Cases. 
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See Mohomedan Law — Pre-emption — ■ 
Pre-emption as to portion op Pro- 
perty I. L. R. 10 All. 182 

I. L. R. 11 All. 108 
I. L. B. 21 All. 119 

See Mortgage. 10 C. W . IT. 778 

See Oitdh Estates Act (I op 1869)* ss. 

22, 23. I. L. R. 31 All. 457 

See Pre-emption. 

I. L. B. 27 All. 12 ; 457; 553; 602 
I. L. R. 28 All. 60 ; 124 ; 188, 
235 • 237-; 246; 286 ; 454 ; 

456 ; 614 ; 679 
I. Xj. B. 29 All. 295 
I. Xj. B. 31 All. in ; 533 ; 539 ; 623 

See Pre-emption — 

Right op Pre-emption 

I. L. B. 25. All. 90 ; 421 
X. Xi. B. 26 All. 212 

See Pre-emption— Right: op Pre-emp- 
tion — Co-sharers. 

I. Xi. B. 9 All. 480 
X. Ii. B. 10 All. 472 
I. B. B. 20 All. 389 

See Pre-emption — Right of Pre-emp- 
tion-Waiver op Right or Refusal 
to Purchase. 

X. Xi. B. 11 All. 108 

Construction of Wajie-ul-urz. 

I. Ii. B. 26 All. 10 5 544 ; 549 ; 547 

See Waste Lands 

I. L. B. 19 All. 172 


* — testamentary bequest contained 

in — 

See Hindu Law — Will- — Construction 
op Wills— Adoption. 

I. Xi. B. 24 All. 195 

See Hindu Law — Will — Construction 
of Wills — Estates absolute or 

LIMITED 

I. X, B. 19 All. 16 

i. ..... Conditions enabl- 

ing co-sharer on payment of revenue due to take 
over the share of a defaulter — Mortgage by conditional 
sale — Transfer of Property Act (IV of 1882), 
s. 58 — Limitation — Limitation Act (XF of 1877), 
Sch. II, Art. 148 . The wajib-ul-arz of a certain 
village provided that if any co -sharer was in default 
in payment of Government revenue, certain persons 
— co -sharers in the patti and in the village amongst 
them — might, on discharging the unpaid revenue 
due by the defaulter, take possession of his share, 
though without power to partition and without 
power to transfer or sell. Also that, if within 
twelve years the defaulter or his heir wished to 
take back the property he could get it in the month 
of Jeth on payment of the amount of default with- 
out interest and without being entitled to a rendi- 
tion of accounts. The wajib-ul-arz went on to 

~ ^ -ex—. xt.A 


be invalid ; and both Courts in India found that a 
family custom, which would have validated such 
an adoption, was not established in this suit. The 
High Court held that the respondent was entitled 
to succeed irrespective of the adoption. Held , by 
the Judicial Committee assuming that the tpajih- 



See Limitation. 

I, Tj. B. 32 Calc. 537 

See Mahomedan Law 0 C. W. H. 625 
I. L. E. 27 All. 320 
I. L. B. 33 Gale. 85 
I. L. E. 28 All. 633 
I. L. E. 36 Calc. 21 
X. L. K. 31 All. 136 

See Mahomed an Law — Endowment. 

See Mahomedan Law — Wake. 

See Eight oe Suit. 

1. 1). E. 32 Calc. 278 

L Sait toy heir against mnt - 

vr &VA —Wahfnamah— Compromise— Recognition of 
validity of wakf hy Mr— Bight of judgment-creditor 
of heir to proceed against wakf properties— Privity. 
One D executed a* wakfnamah appointing 
B mutwalli. After D's death Ills Widow M 
■sued to recover a share of the properties as one 
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ul-arz might be treated as a will, that the words 
“adopted son” in the declaration were descriptive 
only, and not the * ‘ reason and motive of the gift. ’ 5 
The intention was to give him the property as an 
adopted son capable of inheriting by virtue of the 
adoption, and as his adoption was invalid by Hindu 
law, and not warranted by family custom, it gave 
him no right to inherit and the gift did not take 
effect. Fanindra Deb Baikal v. Bajeswar Das , 
L . B. 12 1. A. 72 , L L.B. 11 , Calc., 463 , followed. 
Bireswar Moolcerjee v. Ardha Chander Boy , L. It 
19 I. A. 101: I. L. B. 19 Calc. 452 , and Nidhoo- 
moni Debya v. Saroda Pershad Moolcerjee, L. B. 3 
I. A. 253 , distinguished. Lali v. Muelidhar 
(1906) I. Ii. R. 28 All. 488 

s.c. L. R. 33 1. A. 97 
10 C. W. 3ST. 730 

— — . Wajih-ul-arz- 


FJntry verified — Verifier's estate, if hound— Will. 
An entry in a wajib-ul-arz, which a person lias 
verified cannot* by reason of verification, be regard- 
ed as his will or as a document of a testamentary 
character by him. A rule of succession laid down 
therein cannot bind his estate after his death. 
Sahoodra v. Ganesh Prasad (1905) 

10 O. W. H. 249 


4. 


Construction of 
Under the 


■document — House-tax — Cess — Bent . 
wajib-ul-arz of a village called Radhakund the 
zamindar was declared to be entitled to one taka 
(six pies) per month for every house from the occu- 
pants of the village and also from the owners of 
shops and temples. Held, that this payment 
(which Was called “gharghanna 5 ’) was not a house- 
tax or cess, but merely ground-rent and did not 
require special sanction. Balwant Singh v. 
Shankar (1908 ) 1. 1*. R. 30 All. 285 

'WAKF. 

See Act XX or 1863, s. 18. 

15 B. Ii. R. 167 
I. Xj. R. 3 Gala 324 


WAKF — comld. 

of D's heirs. B set up the wakfnamah in 
defence. But the suit was compromised and, a' 
solenamah was executed, in which 31 : ad- 
xnitted the genuineness and validity of the wakf- 
namah and in consideration of an annuity stipu- 
lated that neither she nor/her' heirs should, ever :in, : 
future be competent to claim any of the properties 
covered by the wakfnamah, but that if, at the 
instance of a third party, the wakfnamah should be 
declared invalid, the terms of the solenamah would 
not affect or interfere with her right of inheritance . 
Previous to the institution of the suit, M had bor- 
rowed moneys from the plaintiff. The plaintiff 
obtained a decree against M for the debt and hav- 
mg failed to execute the same against M's share 
in the alleged wakf properties instituted the present 
suit for a declaration that he was not bound by the 
wakfnamah or the solenamah, and, that he was,: 
entitled to proceed against M's share in the pro- 
perties in execution of the decree. Held, that the 
suit Was maintainable as the plaintiff was not 
bound by the solenamah : and that he was entitled 
to show that the wahf was invalid and inoperative. 
The principle of Srimati Anandmayi Debt v. Dhi- 
rendra Chandra Mukherjee , SB. L . It 122, follow- 
ed. Muhammad Bukht v. Azman Reza (1906) 

io a w. m sea 


Statement in a will that 


the testator had . at a former time . given 
away or set apart property to charity— 
Hot a, testamentary devise — Absence of actual deli- 
very- — Seasonably clear intention. A mental act 
although afterwards sufficiently expressed in 
conduct will not, unless clothed in appropriate 
words, create a wakf. Per Curiam. — We do not 
think that a mere statement in a will of some gift- 
in the past can be referred back to the date, still 
undetermined, when that gift is afterwards alleged 
to have been made, or that such a narrative state- 
ment can in any view be an adequate substitute 
for the oral declaration of dedication to God, Which 
the Mahomedan law appears to us imperatively 
to require, synchronously with the act of dedica- 
tion itself. There is a plain distinction between 
giving in charity and declaring that one has given 
in charity. And for the purpose of fixing the 
origin of the wakf, if there was a wakf at all, the 
mere statement in a will that at some past date the 
testator has set apart such and such funds for 
charitable objects is of comparatively slight value. 
Where there has been no actual delivery, a reason- 
ably clear declaration is necessary to create a wakf . 
Bantibi V. Narsingrao (1906) 

X, Xj, R.; 31 Bom.. 250 

WAQ,F* ■ ' ■ , . ; ■ ' * ' ' 

See Wakf* ■ : , : 

WAEG MID. . ^ '■ , ' ' ' 

See South Canara. 

X. Xj. R. 28 Mad. 257 

WARRANT. ' \ ■ , ■ , 

See Insolvency Act, s. 50. 

X. Xj, R. 17 Calc, m'l 

18 Q 2 
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WABBABT — contd. 

See Warrant Case. 

See Warrant of Arrest. 

See Warrant of Attachment. 

See Warrant of Attorney. 

See Warrant of Commitment. 
Warrant of Execution. 

arrest or search without — 

See Escape from Custody. 

24 W. K. Cr. 45 
I. L. B. 19 Mad. 310 

See Opium Act, s. 9. 

I. L. B. 24 Calc. 691 

See Private Defence, Right of. 

7 Bom. Cr. 50 
I. L. B. 19 Mad. 349 

seal warrant — 

See Limitation Act, 1877, Sch. II, 
Art. 179 — Step in Aid of Execu- 
tion . I. Xi. B. 29 Calc. 580 


— search-warrant — 
See Search-warrant. 


service of- 


See Penal Code, s. 186. 

I. X.. B. 22 Calc. 596 ; 759 
I. Xi. B. 23 Calc. 896 
I. Ii. B. 24 Calc. 320 

1. Warrants made by Lieute- 

nant-Governor of Bengal — Seal of Court. 
The Court will order its seal to be impressed oil any 
warrant made by the authority of the Lieutenant- 
Governor of Bengal, even if not actually signed by 
him. Anonymous 1 Ind. Jur. XL S. 106 

% — _ Search-warrant — Criminal 

Procedure Code , 186h ss.114, 115 — Requisites of 
warrant. It is essential to the legality of a search- 
warrant, under s. 114 of the Code of Criminal Pro- 
cedure, that the production of some specified and 
particular thing is desired ; that the Magistrate 
alone shall determine that such production is neces- 
sary ; and that a specified house or place only is to 
be searched. The warrant must, under s. 115 of 
that Code, be directed to some other person only 
when a police officer is not forthcoming. Queen 
v Bossain Ali Ohowdhry 8 W. R. Or. 74 

8. ~ Criminal Pro- 

cedure Code , s. 96 — Magistrate , jurisdiction of. 
The accused was charged with the offence of crimi- 
nal misappropriation of treasure belonging to a 
temple of which h© was alleged to be the trustee. 
From the complaint, it appeared that some of the 
treasure belonging to the temple had been buried 
undOr a flagstaff in the temple, and the Magistrate 
was of opinion that the nature of the property 

buried had an important and material bearing 
on the case for the prosecution. Held, that the 
tote had jurisdiction to issue a warrant to 


W ABB A XLT — concld. 

search for and produce such property upon inform- 
ation which he considered credible, since there was- 
a complaint before him duly affirmed as prescribed 
by the Criminal Procedure Code ; and that it was 
not incumbent on him to wait until the evidence for 
the prosecution should have been recorded in the- 
presence of the accused. Queen-Empress v . 
Mahant of Tirupati I. Xi. R» 13 Mad. 18 

4. — — — Criminal Pro- 

cedure Code (Act X of 1882), s. 96 — Issue of search- 
warrant in the absence of any inquiry, trial, or other 
proceeding pending before Magistrate. Some 
treasure belonging to the Native State of Radhan- 
pur was missing. The Administrator of Radhan- 
pur sent a telegram to the District Superintendent 
of Police at Ahmedabad, stating that part of the 
missing treasure Was in the possession of the 
accused who was a"resident of Ahmedabad, and ask- 
ing that this house should be searched. In con- 
sequence of his telegram, the City Police Inspector 
applied for a search-warrant to the City Magis- 
trate of Ahmedabad. Thereupon the Magistrate 
issued a search-warrant under s. 96 of the Code of 
Criminal Procedure. In execution of this war- 
rant, the house of the accused was searched and 
the police seized and took away certain property 
belonging to the accused, to his wife, and to hi& 
servant. The accused was subsequently arrested 
under a warrant issued by the Political Superin* 
tendent of Palanpur under s. 11 of the Extradition; 
Act (XXI of 1879), but he was admitted to bail 
by the District Magistrate of Ahmedabad. On 
the 12th June 1897 the District Magistrate passed 
an order refusing to deliver up the property seized 
by the Police to the Political Superintendent of 
Palanpur, but allowing the police to retain the 
property for some time, as it was possible that a 
prosecution *would be instituted in British India 
in respect of the stolen treasure. The Magistrate 
directed that, if no prosecution were instituted 
within two months, the property should be re- 
stored to the persons from whose possession it was 
taken. The District Magistrate subsequently re- 
versed this order as being erroneous, and passed 
a fresh order on the 3rd August 1897, directing the- 
property to be delivered up to the Political Super- 
intendent of Palanpur. Held, that the City Magis- 
trate had no authority to issue a search-warrant 
under s. 96 of the Code of Criminal Procedure, as at 
the time of issuing the search-warrant there was no 
investigation, inquiry, trial, or other proceeding, 
under the Code pending before the Magistrate, for 
the purposes of which the production of the articles 
seized was necessary or desirable. Held , also, that 
the search-warrant being illegal and ultra vires , the 
subsequent orders relating to the detention and 
delivery of the property seized were also illegal 
and unjustifiable. In re Harilal Buch 

X. I* B. 22 Bom. 949' 

WARRANT CASE. 

See Criminal Procedure Code, s. 252. 

8 C, W. XL 88 
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IVABBAHT CASE — conoid* 

See Discharge of Accused. 

I. X,. B. 28 Calc. 652 

See Pardanashin Women. 

I. X. B. 21 Calc. 588 


WAERAIT OF ABBEST —contd. 

resistance to — 

See Criminal Procedure Code, ss. 75, 
76. 13 C. W. 3ST. 109 


■ 

: ;v . ■ ' 


"W ABB ANT OF ABBEST. 

1. Civil Cases ..... 12944 

2. Criminal Cases .... 12948 

See Assault on Public Servant. 

I. Xi. B. 26 Calc. 630 

See Jurisdiction of Criminal CouiIt — 
General Jurisdiction. 

I. X. B. 25 Calc. 20 
X. B. 24 I. A. 137 

See Malicious Prosecution. 

1. X. B. 19 Bom. 485 

. See Penal Code, s. 332. 

I. Xi. B. 18 All. 246 

See Possession, Order of Criminal 
Court as to — Decision of Magis- 
trate as to Possession. 

5 C. W. N. 71 

See Private Defence, Bight of. 

' 11 C. W. 3ST. 836 

See Witness — Civil Cases — Default- 
ing Witnesses. 9 W. B. 359 

13 W. B. 324 
5 Mad. 104 
I. X. B. 17 All. 277 

See Wrongful Confinement. 

I. X. B. 19 Bom. 72 

— after order for bail— 

See Criminal Procedure Code, ss. 75, 
76. 13 C. W. N. 1091 

execution of— 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 

I. X. K. 24 Calc. 320 

— — — illegal issue of— 

See Penal Code, s. 186. 

I. L. B. 24 Calc. 320 

not in legal form— 

See Penal Code, s. 186. 

I. X. B. 23 Cal. 896 

See Penal Code, s. 332. 

X X. B. 18 All. 246 

of Governor-General in Council 

See Bengal Regulation III of 1818. 

6 B. X. B. 392 ; 459 
9 B. X. B. 36 

! See Habeas Corpus. 

6 B. X. B. 392 ; 459 


1. CIVIL CASES. 

X. Absence of warrant — Dis- 

charge from custody of Sheriff . The court will 
discharge a prisoner from custody when the jailor 
holds no warrant for his detention, .although he has 
I been properly in the custody of the Sheriff. In the 
matter of Shah Sahib ” 1 Ind. Jur. 27.8. 191 

2. Informality of warrant — Ap- 

plication for discharge — Civil Procedure Code , 
1859, s. 273 — Delay in bringing up prisoner. B M 
and several other prisoners in the custody of the 
Sheriff of Calcutta for debt, without having been 
brought up to have an order for their allowance 
made, on being produced for that purpose by the 
Sheriff, applied for their discharge under s. 273 of 
Act VIII of 1859. Preliminary objections were 
taken to the validity of the warrants on which the 
Sheriff arrested them, on the grounds that the time 
for execution was not specified in them ; and that, 
even had they been orginally valid, their authority 
had expired, owing to the delay in bringing up the 
prisoners. Both objections were overruled- Held, 
that a mere informality in a warrant, such as the 
omission of the time for execution, only renders it 
irregular, and does not invalidate it ; that ad- 
vantage having been taken of such irregularity 
to prejudice the prisoner, affords grounds for an 
application to the Court to set the warrant aside ; 
and that a niere'delay in bringing the prisoner before 
the Court after his arrest, if not for a considerable 
period, does not render bis detention illegal. In 
re Bholanauth Mulli.ce: . bBourke O. €.96 

3. r Form of warrant — Sufficiency 

of warrant. Where a person had been taken in 
execution, under a ca. sa. directed to the Sheriff 
under the old procedure, it was held to be sufficient 
to empower the jailor to detain him. The words 
“ ordinary civil jurisdiction 5 5 are only used to dis- 
tinguish the civil from the criminal jurisdiction. 
In re Anwar Biswas . 1 Ind. Jur. 17, S. 106 

4 --.Writ of Calcutta Small Cause 

Court, form of— Act XII of 1865 — Fixing 
subsistence-money . A writ of the Calcutta Small 
Cause Court commanding its Ci Bailiff to take the 
body of A, and have him before the Court on the— 

— day of to satisfy B in the sum of debt 

and costs, ordered and decreed by the said Court 

on the day of- to be paid to the said B with 

costs of execution, and by virtue thereof to take 
and convey the said A to the common jail of the 
said Court, there to be detained in safe custody for 

weeks, or until he shall sooner perform the said 

order of the Court 55 is in point of form a sufficient 
warrant to the jailor to receive and detain A, 
notwithstanding Act XII of 1865. It was not 
necessary, in the case of commitment of a debtor 
to prison by the Calcutta Court of Small Causes, 


( 12945 ) 


DIGEST OF CASES. 


( 12946 ) 


WARBANT 03? ABBES T— contd, 

1. CIVIL CASES— contd. 
to bring him in the first instance before the Court, 
as under the provision of Act VIII of 1859, in order 
to have his subsistence-money fixed. In the 

matter of Meek Nawattb. q = 

1 Ind. Jur. 1ST. S. 315 

Warrant directed to Nazir 


Arrest of judgment-debtor — Indorsement to peon 

—Civil Procedure Code , , 1882 , >. 343— Indorsement 
of particulars of arrest by Naib Nazir. Where a 
warrant issued by a Subordinate Court, directing 
the Nazir to arrest a judgment-debtor in execution 
of a decree, was entrusted by the Nazir to a sub- 
ordinate for execution by indorsing his name upon 
it : — Held, that there is nothing in the Civil Procedure 
Code to prohibit a Nazir from authorizing a deputy 
to execute a warrant of arrest for him, and that his 
indorsement must be regarded as prima facie 
evidence of the authority of the person to whom 
the warrant is delivered to execute it. Held, also, 
that it is most desirable, when the Nazirs of the 
Subordinate Courts delegate the duty of executing 
warrants of arrest, that they should confer the au- 
thority in more clear and explicit terms than are 
expressed by a mere indorsement, and that they 
should be careful in selecting proper persons to 
discharge that duty, bearing in mind, as far as cir- 
cumstances permit, the position and caste of the 
party to be arrested, so as to avoid, through the 
medium of Court process, subjecting any such 
party to personal indignity or offence. Held , 
further, that it is important that the person chosen 
should he made acquainted with the contents of the 
Warrant in order that he may be able to infoi m the 
judgment-debtor at whose suit and for what amount 
he is being taken into custody. Where a warrant 
for the arrest of the judgment-debtor had been 
executed, and an indorsement thereon, professedly 
under s. 343 of the Civil Procedure Code, was ir- 
regularly made by the Naib Nazir, lie not having 
been “ the officer entrusted with the execution of 
the warrant -.’’—Held, that such irregularity did not 
invalidate the arrest. Abdul Kabim v. Btuien 

I, L. hi b AIL ooo 

Irregularity in warrant- 


Warrant of arrest in execution of a decree only 
initialled by proper officer — Civil Procedure Code, 
1882, ss. 2 and 261 . A warrant issued for the arrest 
>£ a debtor under the provisions of s. 251 of the Civil 
Procedure Code was initialled by the Munsarim 
the Court, sealed with, the seal of the Court, 
Mid delivered to the proper officer for execution. 
Ehe debtor forcibly resisted the officer, and was 
fried and convicted, under s. 353 of the Penal Code, 
)£ assaulting a public servant in the execution of 
Bds duty as such. In revision, it was contended, 
with reference to the requirements of s. 251 of the 
Civil Procedure Code, that the warrant of arrest, 
having been initialled only, was bad, and the officer 
could not legally execute it, and consequently no 
offence under s., 353 of the Penal Code had been 
committed. Held, that this contention could not 
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be allowed, and although it was proper that the 
person signing a warrant should write his name 
in full, it could not be said that because the signa- 
ture was confined to the initials of the name, it was 
not the duty of the officer to execute the warrant. 
Queen- Empress v. Janki Prasad 

I. L. B. 8 All. 293 

7. Validity of warrant — Liability 

of Nazir — Escape of judgment-debtor. The plaint- 
iff sued out a warrant for the arrest of his judgment- 
debtor on the 4th December 1876, The warrant 
was lodged with the Nazir on the 16th December 
and was to be in force till the 4th January 1877. 
On the 22nd December 1876 the Nazir was informed 
that the judgment-debtor was already in the civil 
jail under a Writ of execution issued by another 
creditor. The Nazir then returned the warrant 
to the Subordinate Judge who had issued it. On. 
the 29th December the Subordinate Judge again 
sent it to the Nazir’s office, where it was duly 
received by the Nazir’s karkun (defendant No. 2). 
This fact was not reported by the karkun to the 
Nazir (defendant No. 1) until the 4th January 
1877. On the 1st January 1877 the judgment- 
debtor’s debt was paid by Government, and he 
was released in honour of Her Majesty’s assump- 
tion of the title of Empress of India. The judg- 
ment-debtor thereupon left the district and could not 
be found, and the plaintiff’s warrant remained un- 
executed. The plaintiff sued the Nazir and his 
karkun for allowing his judgment-debtor to escape. 
Held , that the Nazir ought not to have sent the 
Warrant back to the Subordinate Judge, and that 
there was no necessity for a fresh order on it until 
the time for which it had to run had expired. 
Held , also, that, according to Act VIII of 1859, as 
it stood at the end of 1876 and until October 1877, 
the batta for the maintenance of a debtor could not 
become payable until he was arrested and brought 
before the Court and the latter made the order for 
his committal to the civil jail. Kasturchand v. 
Ravji Sadashiv . . I. Xi. B. 4 Bom. 65 

8. Warrant not exhausted if on 

one occasion the serving officer is unable 
to find the judgment-debtor — Execution of 
decree— Limitation — Civil Procedure Cod,e , 1882, 

s . 230. The holders of a decree for money, dated 
the 2nd of December 1885, after various infruetuous 
applications for execution, applied on the 4th of 
August 1897 for a warrant for the arrest of the 
judgment-debtor. That application was granted, 
but the peons sent to arrest the judgment-debtor 
reported that he had concealed himself, and the 
Court in consequence struck off the application for 
execution. On the 29th of November 1897 the' 
decree-holders again applied for the arrest of the- 
judgment-debtor, but that application also was 
struck off without the arrest having been made. 
Against the order striking off this latter applica- 
tion the decree-holders appealed to the High Court, 
where, on objection made that the decree could no 
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longer be executed, having regard to s. 230 of the 
Code of Civil Procedure, it was held that the w’arrant 
of arrest issued on the decree-holders’ application 
of the 4th of August 1897 still subsisted and 
ought to be executed. Anwar AH Khan v. Phul 
Chand, All. Weekly Notes , (1898) 137, followed. 
Jit Mal v. Jwala Prasad. 

I. X,. B. 21 AIL 155 

9. Jurisdiction of High Court — 

Indian High Courts Act, 1861 (24 & 25 Viet., cap. 
104), s. 11 — Letters Patent, 1865, cl. 11— Letters 
Patent , 1800, els. 15 and 21 — Jurisdiction of 
High Court to issue warrant against judgment- 
debtor and appoint special bailiff for its execution. 

A Judge, in the exercise of the ordinary original 
civil jurisdiction of the High Court at Madras, 
directed a warrant to issue against the person of a 
judgment -debtor, and appointed a special bailiff to 
execute the warrant of arrest against the judgment- 
debtor, wherever he might be found in the Presi- 
dency of Madras. Held, that the order was made 
without jurisdiction. Sagore Putt v. Ramchunder 
M itter, 1 Hyde 136 , referred to. Monomotha Nath 
Bey v. Greender Chundu Ghose , 24 W, R. 366, 
referred to. Jamuna Bhai v. Sadagopa, I. L. R. 

7 Mad. 56, referred to. Rajah of Ramnad 
v. Seetharam Chetty (1902) 

I. Xi, B. 26 Mad. 120 

10 Showing warrant — Penal 

Code ( Act XLVof 1860), ss. 353 , 22 5 B— Assaulting 
a public officer in execution of his duties — Resisting 
or obstructing public officer in discharge of his 
duties as such — Warrant, execution of, by person 
not authorized — Warrant of arrest, issue of, in 
execution of a Civil Court decree — Notification of 
contents of warrant, if necessary — Lawful arrest . 
To make an arrest under a warrant issued in execu- 
tion of a Civil Court decree valid, it may not be 
necessary to show the warrant to the person to be 
arrested ; but it is the duty of the bailiff to acquaint 
the person with the contents of the warrant at the 
time he arrests him, and with the fact that he was 
authorized to arrest him, and if the accused then 
wants to see the warrant it would be the duty of the 
bailiff to show it to him. When a warrant is not 
shown to the person arrested, and the contents of 
the warrant are not notified to him, before or at 
the time of the arrest, there is no lawful arrest. In 
the matter of Rajani Kanto Pal v. Emperor 
(1901) . . . . 5C,W,1. 843 

11.- — — — ~~~ Signature of warrant — Indian 
Penal Code (Act XL V of I860), s. 225B — Resistance 
to lawful apprehension — Warrant, legality of— Civil 
Procedure Code (Act XIV of 1882), ss. 251, 337 , 
644, and Sch . IV, Form No. 154 — Warrant for 
arrest of judgment-debtor, by whom to be signed — 
Indian Evidence Act (I of 1872), s. 114, cl. (e) — 
Presumption— Judicial and, official acts. Under 
s. 251, Civil Procedure Code, a w'arrant for arrest, 
like any other warrant issued in execution of a 
decree, may be signed by the Judge himself, or by 
any other officer appointed in that behalf by Court. 


WABBAHT OP ABBES T—contd. 

L CIVIL CASES —mncld, 
Queen-Empress v. Janki :Pmsad,:A !*■: 

8 All 293, referred to. Form No. 154, Sch. IV, 
Civil Procedure Code, as the provision for variation 
in s. 644, Civil Procedure Code, shows, cannot be 
taken as implying a direction that a warrant Lor ;,;:;; 
arrest, in particular, must be signed by the Judge 
himself. Where a warrant for arrest was signed 
by a sheristadar duly authorized to sign warrants, 
and the judgment-debtor resisted its execution: 
Held, that he had committed an offence under s. 
225B, Indian Penal Code. From the mere fact 
that the warrant, for arrest of a judgment-debtor 
bore the signature of the sheristadar, it cannot be 
presumed, under s. 114, el. (e), Indian Evidence 
Act, that the sheristadar had been duly appointed 
to sign warrants. Evidence of the fact of appoint- 
ment is necessary. Per Harjngton, J. — 8. 114, 
cl, ( e ), Indian Evidence Act, authorises the presump- 
tion that a particular judicial or official act which 
has been performed has been performed regularly, 
but it does not authorize the presumption, without 
any evidence, that the act has been performed. 
Deputy Legal Remembrancer v. Mm Sarwar. 
Jan (1902) . . . . 6 C.V.E 845 

2. CRIMINAL CASES. 

1. — Arrest in pending ease — 

Power of M agistra te-r-Cr im ina l Procedure Code, 
1861 , s. 68. S. 68 of the Code of Criminal Procedure 
gave a Magistrate jurisdiction on proper evidence to 
issue a warrant for the arrest of persons in a pending 
ease. In the matter of Sileshury Crowd brain 

16 W. E. Or. 50 

2. Warrant on non-appearance 

to summons — Lessee of tolls—Pisobedience of 
summons to appear — Undertaking not to sue. A , 
the lessee of a toll, was in arrear to Government 
in respect of the rent. The Magistrate issued a 
summons to him, whereby it was recited that a plaint 
had been preferred against him (A) for not paying 
the sum of R262 for arrears of rent, and A was 
summoned to appear before the Magistrate to an- 
swer the charge. A did not appear on the day ap- 
pointed, but had an application presented for post- 
ponement of the demand for arrears of rent, on the 
grounds therein stated. On the following day the 
Magistrate passed the following order ; “ Whereas 
the debtor, defendant, has not appeared in person, 
the summons has not been obeyed ,* therefore it is 
ordered that a -warrant be issued for tbe arrest of 
the defendant.” Proceedings were afterwards taken 
upon the warrant. Held, that all the proceedings 
taken by the Magistrate were irregular and must 
be set aside, the defendant undertaking not to take 
legal proceedings for anything done under the order 
or warrant. In the matter of Banka. Bihari 
Ghose 

2 B. Xi. B, A. Or. 17 : 11 W. B, Cr. SB 

3. Issue of warrant — Complaint 

on bath— Report of police officer— Criminal Proce- 
dure Code, 1869, ss. 68 and 155 . In cases in which 


( 12949 ) 


DIGEST OF CASES. 


( 12950 ) 


WARRANT OR ARREST —contd. 

2. CRIMINAL CASES — contd. 

the police cannot arrest without a warrant, a war- 
rant cannot legally be issued by a Magistrate except 
on a complaint made on oath (or under s. 68 of the 
Criminal Procedure Code), Whether such Magistrate 
is authorized to entertain eases either on complaint 
directly to himself or on the report of a police officer. 
Reg. v. .Jafar Ant . 8 Bom. Cr. 118 

4 t Arrest on report 

of policeman for offence for which arrest without 
warrant might he made . Where a policeman in 
whose sight a theft Was committed arrested the 
thief, and being himself unable to take or send the 
accused to a Magistrate, sent a report, on which the 
Magistrate issued a warrant : — Held , that, under 
these circumstances, the accused was legally brought 
before the Magistrate. Reg. v. Mahipya valad 
BqmyaMahar . . . 5 Bom. Cr. 99 

5 . — Validity of war - 

rant — Criminal Procedure Code (X of 1872), 
s, 157 — Magistrate out of jurisdiction — Extradi- 
tion. It Was not essential to the validity of a warrant 
issued under s. 157 of Act X of 1872 that the 
Magistrate issuing it should be, at the time he issues 
it, within the local limits of his jurisdiction. He 
might issue such a warrant from a place in foreign 
territory* Reg. v. Locha Kala . 

I. L. R. 1 Bom. 340 

6. Procedure on warrant — 

Act XII of 1867 . When a prisoner was arrested hj 
the Sheriff under a writ of ca. sa., it Was necessary 
to bring him before the Court without delay, under 
s, 14 of Act XII of 1867. In re Ramcoomar 
Dutt . . .2 Ind. Jur. N. S. 840 

7. Operation of warrant— 

Detention of prisoner . The force of a Warrant of 
.arrest is at an end when the prisoner is bi ought 
before the Magistrate. Muthoora Nath Chucker- 
b titty v. Heera Lall Doss 17 W. R. Or. 55 


A Magistrate therefore is not at liberty to retain 
an accused person in custody, except upon a proper 
remand made after taking sufficient evidence given 
on oath or solemn affirmation. In the matter of 
Zuhurtjddeen Hossein . 25 W. R. Cr. 8 t 

8. — Warrant issued \ 

to unofficial person — Criminal Procedure Code 
(Act X of 1872), s. 161— Act XXV of 1861, s. 77. I 
Under s. 77 of the Criminal Procedure Code, a 
Magistrate ought not to issue a warrant to an 
unofficial person, except when he is without the 
assistance of competent police officers, and unless j 
the urgency is imminent. The force of a warrant of t 
arrest is at an end when the prisoner is brought o 
before the Magistrate, and the prisoner cannot ij 
. lawfully he committed to prison or remanded with- a 
out sufficient grounds ; and in the absence of evi- f< 
denae there can be no grounds. In the matter of s 

the petition of Subendronath Roy. Queen v. v 

SURENDRONA HI R OY n 

5 B. X». R. 274 : IS W. R. Cr. 27 o 

. V': ; " ' ■ ■ 
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8. Criminal Proce- 

dure Code (Act XXV of 1861), s. 68 — Act X of 
1872, ss. 142 and 150 — Detention of accused . A 
warrant issued under s. 68, which was a warrant 
of arrest as described under s. 76 (Form B), is 
only for the purpose of bringing an accused person 
before the Magistrate. It was not a warrant for 
commitment, and did not authoxize the detention of 
a person longer than is necessary for his production 
before the Magistrate. To detain him further, there 
must be a fresh warrant under s. 222, charging 
the prisoner with some offence, on evidence taken 
on oath or affirmation, and in the presence of the 
accused. In the matter of Mahesh Chandra 
Banerjee. Queen v. Pubna Chandra Banerjee. 
Queen v. Kali Sirkar. 

4 B. I,. R, Ap. 1 : 13 W. R. Cr. 1 

10. — Detention of ac- 

cused — Order sanctioning detention for indefinite 
period — Demand of accused. Held, that the order 
of a Magistrate sanctioning the detention by the 
police of an accused person for an indefinite period 
is illegal . At the expiration of twenty-four hours 
from the time of arrest, the accused must be brought 
before a Magistrate, who could then remand for a 
period not exceeding fifteen days under s. 224 of 
the Criminal Procedure Code, 1861. No remand 
without a hearing can last for a longer period. Reg. 
v. Surkya valad Dhaku . 5 Bom. Cr. 3^ 

11. Form of warrant — Omission 

to seal warrant — Criminal Procedure Code, 1869, 
s. 76 — Requisites of good warrant. A warrant 
issued under s. 76 of the Code of Criminal Procedure 
should be stated, should describe the person to be 
apprehended under it with reasonable particularity, 
so that there may be no difficulty in establishing his 
identity, and should be subscribed with the name 
and full official title of the Magistrate issuing it. 
Where a warrant was defective in all the above 

1 particulars, the prisoner apprehended under it was 
released by the High Court. In re Hastings 
■.y; : v.C . . 9 Bom. 154 

12. — — — - — ; Form of endorse- 
ment on warrant. An endorsement on a Warrant 
under s. 79 of the Code of Criminal Procedure 
should be regularly made by name to a certain per- 
son in order to authorize him to make the arrest. 
Durga Tewari v. Rahman Buksh 

4 C. W. 38f. 85 

13.. A — — ~ Act XIII of 

1856, s. 58 — Error in warrant not affecting con- 
viction. A warrant issued under s. 58 of Act XIII 
of 1856 should be addressed to some one or more 
inspectors, and not generally to “ all constables 
and peace officers.” Where a warrant in the latter 
form was executed under the direction of an in- 
spector, it was held that the error in the form of the 
Warrant was merely an error of procedure, and did 
not affect the validity of the conviction, under s. 57, 
of persons apprehended in pursuance of the Warrant 
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so executed. Reg. v. Nana Moroji. In re Ma‘ 
bhav Morar ... 8 Bom. Or. 1 

: ■ I4. : ; r- : — ■ :■ ; ■■■■ ■ — - — — , Warrant not con- 

taining specification of offence . A warrant which 
•did not specify a punishable offence, and which had 
been issued upon a statement not sufficient to make 
•out any offence, quashed. In re Bidhumukhi 
Debi . . . . 6B.L.E. Ap. 129 

•s. c. Bidhoomookee Dabee v. Sreenath Haldae 

15 W, R. Cr. 4 

15. : Informality in warrant — 

Criminal Procedure Code, 1869, s. 404 — Power of 
High Court— Irregularity in process of arrest and 
attachment. The High Court was not empowered to 
interfere under the provisions of s. 404 of the 
Criminal Procedure Code, 1869, until there has been 
a judicial proceeding by a Magistrate. A person 
•complaining of irregularity of process issued for his 
•arrest and for the attachment of his property, before 
applying to the High Court under s. 404 of the 
Criminal Procedure Code, should make application 
to the Magistrate issuing such process for his 
•discharge and the release of his property, on the 
•ground of the informality of the warrants. Queen 
v. Bisi-ieshub Pebshad 

2 N. W. 441 : Agra E. B. Ed. 1874, 236 

16. Mode of arrest in foreign 

territory or out of jurisdiction — Warrant of 
arrest for contempt of Court. The High Court of 
Bombay will not send a special bailiff into the terri- 
tories of the Gaikwar of Baroda to arrest a defend- 
ant who has been 1 guilty of a contempt of Court, 
but the Court will send a special bailiff for such 
purpose beyond the local limits of the High Court 
to a place within the Presidency of Bombay. 
Habivallabhdas Kalliandas v. Utamchand 
Manikchand . . .7 Bom. O. C. 172 

17. - — - — < Warrant to 

arrest and imprison — Form of warrant— Service of 
warrant — Irregularity — Defect in warrant — For- 
eigners, arrest of — Act III of 1864, s. 3 — Criminal 
Procedure Code, s . 491 . On the 3rd July 1894, 
certain foreigners, resident in Bombay, having 
been arrested by the police and sent to jail under 
warrant issued under ss. 3 and 4 of Act III of 1864, 
they applied to the High Court and obtained a rule 
■nisi under s. 491 of the Criminal Procedure Code 
(Act X of 1882} and under Stat. 31 Car. II, c. 2 
(Habeas Corpus Act), calling on the Superinten- 
dent of the Jail to show cause why they should not 
be set at liberty. A separate warrant was issued 
in the case of each of the foreigners in question and 
.all were in the same form. The warrant directed 
the person whose name appeared in- it forth- 
with to “ remove himself from British India by 
•sea, and it further contained the following words : 
e< All officers to whom this order may be communi- 
cated are required to see that it is duly obeyed, 
and, in the event of its being infringed, to apprehend 
and detain the said Solomon Moses in safe custody 
in the jail of Bombay under s. 4 of the said Act, 


until he shall be lawfully discharged therefrom. 9 * 
Each warrant was signed, by the Secretary to. Gov-;' 
ernment and was directed to the Commissioner 
of Police and to the Superintendent of the Jail. 
Held, that the warrants were not valid warrants for 
the following reasons : (i) they were irregular in 
that they contained an order to the person named 
in them to do a certain thing with a further condi- 
tional order for his imprisonment in the event of his 
not doing it. There ought to have been a separate 
order to each prisoner to remove himself from 
British India, which order should have been duly 
served upon him. Then, in case of his refusal or 
neglect to comply with its terms, there ought to 
have been a further order by the Governor in Coun- 
cil authorizing his arrest and detention in jail, 
(ii) The persons named in them were not indicated 
with sufficient certainty and particularity. The 
warrants contained no description of the persons 
against whom they purported to he directed, and 
did not give their place of residence, (iff) By reeason 
of the direction contained in them that the persons 
named in them were to remove themselves from 
British India by sea to the places mentioned in 
the warrant. The particular route to be specified 
under s. 3 of Act III of 1864, is intended to be a 
route in British India, and not a route beyond the 
high seas. The Government has no jurisdiction 
to direct a person’s movements at sea beyond the 
limits of three miles from the shore, (iv) Per Stab- 
ling, J. — The warrants w'ere also defective, inas- 
much as they bore no seal. Alteb Oaufman v. 
Government of Bombay 

III*. R. 18 Bom. 636 

18. a 1_ -. - . "■ - r- — ~ W arrants issued 

under Act XIII of 1869 — Execution outside juris- 
diction— Criminal Procedure Code , 1882, s. 83 
—M agistrate, jurisdiction of— Breach of contract 
of service. S. 83 of the Criminal Procedure Code 
applies to warrants issued under s. 1 of Act XIII of 
1S59, and consequently such warrants may be 
executed outside the local jurisdiction of the Magis- 
trates issuing them. Queen -Empress v. Katta- 
yan . . . I, X*. R. 20 Mad. 235 

Queen-Empress v. Muthayya 

I. Xu R. 20 Mad. 457 

Gauri Shankar v. Mata Prasad 

I. Is. R. 20 All. 124 

19. — Endorsement — Criminal Pro- 

cedure Code ( Act V of 1898), s. 79 — Warrant , validity 
of— Endorsement by initials, if sufficient — Arrest 
made in execution of such warrant — Resistance or oh 
struciion to arrest — Penal Code (Act XLV of 1860), 
ss . 224, 363 . An endorsement on a Warrant 
of arrest should be made properly in accordance 
With law. When an endorsement is made only by 
initials which are proved or identified to he of the 
proper person, the warrant does not become invalid 
by reason merely of the endorsement being by 
initials. Abdul Sikdar v. Mathu Singh (1901) 

5 C. W. NT. 447 
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20. — ; Wrong description of ac- 

cused —Onus of 'proof — Resistance to lawful 
apprehension- — -Criminal force to deter public 
servant from discharge of duty — Code of Criminal 
Procedure {Act V of 1898), s . 75 — Penal Code 
{Act XLV of I860), ss. 225B and $53. A 
warrant of arrest which, contains a wrong de- 
scription of the accused is not a valid warrant ; 
and a conviction under ss. 225B and 353 of 
the Penal Code of such accused person, “Who 
resisted or used criminal force upon his being 
arrested under such warrant, is illegal. In order 
to have a conviction for an illegal disobedience of a 
warrant, the onus is on the prosecution to show 
that the accused is the person against whom the 
warrant has issued. It is not for the accused to 
show that he is not the person against whom the 
warrant was issued. Debi Singh v. Queen- 
Empress (1901) . . I. X>. R. 28 Calc. 399 


WARRANT OP ATTO RNE Y — concld. 

default, or in any other way to pass or be pronounced 
against the defendant, empowered the attorney to 
accept service and appear for the defendant with- 
in the meaning of ss. 17 and 49 of Act VIII of 1859. 
Held, that s. 7 of Act XX of I8G2 referred only 
to warrants of attorney for the entering up of judg- 
ments in the High Court which were in existence 
before the 1st July 1862. Khalut Chunder 
Ghose v. Sarodasoondery Dossee 

Bourke O. C. 244 

2. Limitation Act, X859 — Enter- 

ing up judgment . The statute of limitation is no 
answer to a rule nisi to enter up judgment on a 
warrant of attorney. 9 Soojan Mull v, Hyder 
Jung Bahadoor . 1 Ind. Jur. O. S. 58- 


WARRANT OP COMMITMENT. 

Signature of Magistrate — Cri- 
minal Procedure Code, 1872, s. 303. The signature 
of a Magistrate to a warrant of commitment under 
s. 303 of the Code of Criminal Procedure, 1872. 
should not be affixed by a stamp. Subramanay 

Queen . . .1. L. R. 6 Mad. 398- 

WARRANT OP EXECUTION. 

X. , Executing a warrant for 

attachment of property — Penal Code (Act 
XLV of 1860), ss. 353, 147, 114 — Assaulting a 
public servant in the discharge of his duty — * 
Contents of the warrant — Form of the warrant — 
Non-production of evidence as to terms of warrant 
— Validity of warrant, and of conviction had upon 
it • A warrant for the attachment of whatever 
property of a judgment-debtor which the officer 
executing it might find on search, which did not. 
describe the area of the search and Was different 
from the form prescribed by the Code of Civil. 
Procedure, Ex. IV., No. 136, was not a valid war- 
rant. In the absence of any evidence as to the 
terms of the warrant either by the production of the 
original or in the form of secondary evidence a 
conviction for resisting or obstructing a public offi- 
cer in the discharge of his duty, viz., the execution 
of a distress-warrant for attachment of property, 
cannot stand. Chunder Coomar Sen v. Queen 
Empress . . . . 3 C, W. N. 805' 

Taeazzul Ahmed Chowdhry v. Queen-Empress 
I. L.R. 26 Caie. 630 

2, — — - Extension of time for opera- 

tion of warrant — Act X of 1859 , s. 88— Juris- 
diction. Where a warrant of execution under xict 
X of 1859, s. 88, was extended for four days after 
a particular day, when the original warrant was not 
sixty days old, in order that more moveable pro- 
perty might be pointed out : — Held , that, until the 
time so extended has elapsed, an order for sale of 
immoveable property was without jurisdiction. 
Nabi Bax v. Dider Bax Shah 

3 B. L. R. A. C. 10 : IX W. R. 826 

3. Return of warrant — Public 


WARRANT OP ATTACHMENT. 
Warrant issued by Civil Court — 

Resistance to execution of — Legality of warrant — Riot- 
ing — Legal common object — Penal Code (Act XLV of 
1860), ss. 141, 147 and 325 — Civil Procedure Code 
(Act XIV of 1882), Sch. IV, Form No. 136 . Where 
resistance w*as made to the execution of a war- 
rant issued by a Civil Court for the attachment of 
the moveable property of the judgment-debtor, the 
warrant being general in its terms and not pur- 
porting on the face of it to authorize the seizure of 
the property of the judgment-debtor, nor giving 
the peon executing it authority to enter his house, 
nor containing the name of the judgment-debtor 
Held, that the warrant was not one which could law- 
fully be executed against the judgment-debtor, and 
that resistance to the execution of such warrant 
did not constitute an offence under s. 147 of the 
Penal Code. Held, further, that, where one of the 
parties resisting the execution had exceeded his 
rights and inflicted a severe injury on one of the 
opposite parties, his conviction of an offence under 
s. 325 of the Penal Code Was lawful. Held, also, 
that s. 141, el. (2), of the Penal Code does not have 
the effect of making an assemblage of persons an 
unlawful assemblage, if the object with which they 
assembled was a perfectly legal one. Uma Charan 
Singh v. Emperor' (1901). XvXXX : : 

I. I*. R. 29 Calc. 244 
s.c. 6 C. W. N. 164 

WARRANT OP ATTORNEY', 

1 - Extent and operation of 

warrant — Civil Procedure Code, 1859 , ss. 17 and 
49 — Acceptance of service and appearance— Act 
XX of 1862 , s. 7. A warrant of attorney to the 
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WARRANT OR EXECUTION— concld. 

was convicted under s. 183 of the Penal Code of 
offering resistance to the attachment of property 
by a public servant. The offence was committed 
on the 4th February 1883, but the warrant under 
which the public servant acted Was returnable on 
or before the previous day. Held, that the convic- 
tion was bad. In the matter of the 'petition of 
Ananb Lall Bera. Ananb Lall Bera v. 
Empress I. li. R. 10 Cale. 18 : 13 C.L.E. 209 

4. Irregularity in warrant— 

Civil Procedure Code, 1859 , s. 222 — Civil Pro- 
cedure Code, 1877, 1882 , s . 251. An execution-sale 
of the right, title and interest in land was set aside 
by the Court, on the ground that the Warrant for 
the execution of the decree and order of attachment 
of the. property sold had not been signed by the 
Judge, but by the Munsarim of the Court ; and at a 
second sale the property was sold to other purchasers 
who, as well as the judgment-debtor, were sued by 
the purchaser at the first sale for a declaration of his 
right to have the first sale confirmed. The High 
Courtf having held that, with reference to s. 222 
of Act VIII of 1859, the first sale had been rightly 
set aside, an appeal to the Judicial Committee was 
dismissed with costs. Bam Dayal v. Mahtab 
Singh I. L. R. 7 All. 506 

5. — - - Warrant, vali- 

dity of — Attachment of property in execution of an 
invalid warrant — Besistance or obstruction to such 
execution — Be-issue of warrant after expired date, 
legality of — Penal Code (Act XLV of 1860), ss. 185, 
186. A warrant for realization of money due under 
a certificate from a Revenue officer, having the force 
of a decree, dated the 15th February, was issued on 
the 24th February, 1900, and made returnable on 
the 5th March following. A return was made on 
the 3rd March that no property of the debtor could 
be found. On the 30th March the same warrant 
was re-issued by the Nazir and made returnable 
on the following day. In execution of this warrant 
certain cattle belonging to the judgment-debtor 
were attached, and these were taken away by the 
debtor’s men, who pushed one of the peons. The 
debtor’s men were thereupon prosecuted for and 
convicted of offences under ss. 183 and 186 of the 
Penal Code. Held, that, after the return of the 3rd 
March was made, the warrant ceased to be a valid 
warrant, and it could not be re-issued in that form. 
Held, also, that, the warrant being illegal, no 
offence relating to the execution of such warrant 
Was committed by the persons resisting such exe- 
cution. Abhar Mibb ay v. Empress (1900) 

5 C. W. 3ST. 391 

WARRANTY. 

See Marine Insurance, 

I. X». R. 36 Cale. 516 
18 C. W. N.425 


WARRANTY, BREACH OR — concld* 

See Contract — Breach of Contract.' 

14 B. X*. R. 180 : 23 W. R. 136 
I. E. R. 13 Cale. 237 
la. R. 13 I. A. 60 

See Contract Act, s. 78. 

I. la, R. 4 Cale. 801 

See Insurance — Life Insurance 

I. L. R. 25 Mad. 183 

See Bight op Suit — Misrepresentation. 

I. Xa. R. 24 Bom. 168 

See Venbob and Purchaser— Breach 
op Warranty. 


— Examination — Proof of inferiority of quality — , 
— Opportunity of examining the hulk — Mods of 
examining sample. There may be cases in which 
the Court would be justified in drawing an inference 
as to the quality of the bulk from the quality of the 
sample, e.g ., in a case in which the plaintiff had no 
opportunity of examining and testing the bulk.; 
but the Court would not condemn the bulk as of 
inferior quality on proof of the inferiority of a 
sample, if the plaintiff had the opportunity of ex- 
amining the bulk but adduces no evidence to prove 
its quality. In examining a certain number of 
bales of goods taken as a sample, the entire quantity 
in each bale, and not merely a portion, should be 
examined. It is not proper to examine a portion’ 
merely of each such bale and to assume that the 
residue Would be of quality similar to the portion' 
examined, and this is particularly so when the 
examination of the sample is, by a trade custom, 
to be the test of the quality of the bulk. Boiso- 
gomoff v. Nakapiet Jute Company (1901) 

I. Xi. R. 29 Cale. 587 


WARRANTY OR TITLE. 

See Sale in Execution op Decree — 
Purchasers, Title op — Generally. 

See Sale in Execution op Decree- 
Setting asibe Sale — Rights of Pur- 
chasers. . I. L. R. 2 Bom. 258 
I. I>. R. 17 Mad. 228 

See Venbob anb Purchaser — Breach 
op Warranty. 

See. Venbob anb Purchaser— Caveat 
Emptqr. 


WASHERMAN. 

See Habeas Towns Improvement Act, 
1871, s, 1 . 1. 1». R. I Mad. 174- 

See Will— Construction. 

9 B. I*. R. Ap. 4 

WASTE. 

See Htnbu Law. 

I. Xi. R. 31 Cale 11 ; 214 * 406 

See Hinbu Law— Alienation— Aliena- 
tion by Wibow— Setting asibe; 
Alienations, anb Waste. 


WARRANTY, BREACH OP. 
See Charter Party 



'See Mortgage— Poem of Mortgages. 

I. L. 21 Calc. 882 
L. E. 21 1. A. 96 
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See Hindu 


WASTE XANTDS — eontd. 


1 . 


Law — Reversioners — 
Powers of Reversioners to restrain 
WASTE, ETC. — Who may sue. 

6 Moo. I. A. 433 
I. X. B. 6 Calc. 198 
I. X. B. 9 Calc. 817 
Marsh.. 822 

See Landlord and Tenant— Forfei- 
ture — Breach of Condition 

I. X. B. 10 Mad. 351 
I. X. B. 22 Mad. 39 

See Limitation Act, 1877, Sch. II, 
Art. 125 (1859, s. 1, cl. 16). 

7 B. X. B. 131 

— by mortgagee in possession. 

See Mortgage — Accounts. 

I. X. B. 15 Mad. 290 

T l im itation — Allegation of waste 


— made cultivable. 

See Onus of Proof — Limitation and 
Adverse Possession. 

I. X. B. 24 Calc. 258 

— right of village to pasturage on— 

See Jurisdiction of Civil Court 

Bent and Revenue Suits, Bombay. 

I. X. B. 21 Bom. 684 


- Prayer for protection from contemplated waste. 
Held , per Phear, J., that where a suit was one to 
prevent contemplated Waste, it was not barred by 
lapse of time. Grose v. Amirtamayi Dasi 

4 B. L. B. O. C. 1 : 12 W. B. O. C. 13 

Biswanath Ciiunder v. Khantamani Dasi 

7 B. X. B. 131 

Xiability for waste— Hindu 


widow : liability for waste committed by her husband 
as administrator. In a suit against a widow indivi- 
dually, and not in her representative capacity, to 
recover plaintiff’s share of property alleged to have 
been in her possession, the suit being one wherein 
•defendant was charged with devastation in respect 
•of such property only : — Held , that defendant Was 
not liable in that suit to be made answerable out 
of her husband’s assets for any devastation which 
he might have committed. Staves v. Dias 

b 10 W. B. 444 

WASTE XATTBS. 

See Landlord and Tenant— Mirasidars 

I. X. B. 1 Mad. 205 

See Landlord and Tenant— Nature 
of Tenancy. I. X. B. 28 Calc. 693 

See Onus of Proof — Limitation and 
Adverse Possession. 

I. X B. 9 Mad. 175 

See Partition. I. X. B. 35 Calc. 961 

See Settlement — Evidence of Settle- 
ment . X X. B. 26 Calc. 792 

See Settlement — Right to Settlement. 

4 Mad. 429 

See Settlement — Subjects of Settle- 

■ MENT . 1 Mad. 12 ,* 407 

See Valuation of Suit— Suits — Waste 
Lands, Suit for . 7 W. B. 349 

grant of- 


— Presumption from land lying 

waste- — Evidence as to possession . The fact of 
land lying waste does not of itself show that no one 
is in possession. Mahomed Ali v. Shurum Ali 

8 W. B. 422 

2. Ownership of waste land — 

Presumption as to possession. Where land is Waste 
and there is no visible sign of occupation the pos- 
session must be taken to go with the right, and the 
right is primd facie in the zamindar of the estate 
to which the waste land belongs. Woodwant 
Mahtoon v. Hunooman Pershad Singh 

22 W. B. 419 

3. — — _____ Ownership of 

waste land not belonging to any private person. Un- 
settled and unoccupied Waste land, not being the 
property of any private owner, must belong to the 
State. Prosuno Coomar Roy v. Secretary of 
State for India . I. X. B. 26 Calc. 792 

3 C. W. NT. 695 


Possession of waste land — 

Limitation — Presumption— Proof of title.. There 
may be such possession of waste lands as to protect 
a suit from being barred by limitation ; and where 
the question of possession is doubtful, a presump- 
tion will arise in favour of the party who proves 
title. Mahomed Bassir v. Kureem Buksh 

11 W. B. 268 

Possession , pre- 
sumption of , from evidence of title. In disputes as 
to the right to possession of waste and jungle lands, 
it is only in cases where neither party has exercised 
any acts of ownership over the lands in question 
that the Court may resort to evidence of title, and 
presume that the party proved to have title has 
also possession. Ram Bandhu v. Kusu Bhattu 

5 C. X. B. 481 
unculti- 
vated or jungle lands — Adverse possession — Limita- 
tion — Acts of ownership. If adverse possession 
for a sufficiently long time is proved, the title of a 
person to uncultivated or jungle land may be barred 
by limitation in the same manner and to the same 
extent as in the case of cultivated land ; the evi- 
dence of possession being the exercise of such acts 
of ownership as would ordinarily be exercised over 
property of that nature. Mitterjeet Singh v. 
Radha Pershad Singh . 23 W, B. 388 

See Watson v. Government 

B. X. B. Sup. VoL 182 :8¥. B, 73 
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WASTE BAINES — contd. 

7. - — Bight to use of waste land — 

Permissive use of, by tenants — Bight of landlord to 
erect building on — Works of permanent character 
executed by licensee — Easements Act (F of 1882), 
ss. 60, 61. In a suit- by a zamindar to have his 
right declared to build a house on some waste land 
in the mouzah, the defendants, who Were tenants 
in the mouzah, resisted the claim, on the ground 
that they had built wells and water-courses on 
the land, and had a right also to use it as a threshing- 
floor and for stacking cow-dung : Held, that the 
defendants having acquired no right adverse to 
the plaintiff: as owners, by prescription or otherwise, 
in the land, their right of use could only be as licen- 
sees of the plaintiff : and although he could not 
interfere with their right to the wells, which were 
works of a permanent character, and on which the 
defendants had incurred expenses, he could revoke 
the license as to the other use claimed of the land, 
and his claim to build the house should therefore 
be decreed. Land Mortgage Bank of India v. 
Moti . . . . I. L. B. 8 All. 84 

8. _____ Rights of zamin " 

dar in respect of waste lands — Provisions of wajib - 
ul-urz as to right of pasturage. Held, that a 
general provision contained in a wajib-ul-urz that 
village cattle might graze on the waste land of the 
village could not be construed, in the absence of 
any definite covenant to that effect, as depriving 
the zamindar of his right to reclaim such waste 
lands. Bam Saran Singh v. Birju Singh 

I. L. B. 19 All. 172 

9. Act XXIII of 1863, s. S-Sui* 

to contest sale. Where the Collector failed to give 
notice of his intention to dispose of the estates, it 
was not incumbent on the plaintiff to contest the 
sale within the period prescribed by s. 5, Act XXIII 
of 1863. Himmut Singh v. Collector of Bijnour 

2 Agra 258 

10. Act to reclaim 

waste lands — Suit to contest award by Board of Reve- 
nue — Extension of time — Institution of suit. The 
Court cannot extend the period of thirty days allow- 
ed by s. 5, Act XXIII of 1863, for preferring a suit 
to contest an award by the Board of Bevenue. The 
filing of a vakalatnama is not an institution of such 
a suit. Taranath Dutt v. Collector of Sylhet 

5 W. B. Waste Band Court Bef. 1 

11. — ss. 8, 18 — Suit for posses- 

sion — Statute, interpretation of. Where an Act 
expressly takes away one particular remedy which 
would otherwise have been open for enforcing a 
right of property, or in any other particular inter- 
feres with proprietary rights, but does not, in ex- 
press words or by necessary implication, declare 
that those rights shall cease, the method of inter- 
pretation which ought to be adopted is to give effect 
to the Act exactly so far as its words extend, and 
no further. There is nothing in Act XXIII of 
1863 to prevent a person who has a good title and 
has throughout been in possession, or who has a 
good title, and at any time succeeds in peaceably 
getting possession, and is not ousted in a possessory 


WASTE BAINES— conc&i 

suit, or who for any other reason is in the advantage- 
ous position of a defendant, from defending his 
rights, notwithstanding any sale which the Govern- ; 
ment may have professed to make under the Waste 
Lands Act. Queers : Whether the terms of the Act 
are not sufficiently satisfied by making it apply to 
waste lands of Government, and by understanding, 
the claims and objections mentioned in the Act as 
claims in respect of Government land, and objec- 
tion with the same limitation. Keisto Chunder 
Dass v. Steel . I. X*. B. 12 Calc. 279' 

12. s. 18 — Suit for compen- 

sation for land wrongly sold as waste . A purchaser 
of land sold as waste iand under Act XXIII of 1863 
cannot be compelled to grant a pottah to a person 
alleging himself to have been in occupation of the 
land before the sale. If the claimant has omitted to 
come in in due time to stay the sale, and the land 
has actually been sold, his only remedy is by a suit 
under s. 18 for compensation, making the Collector 
a defendant. Magun Pollan v . Money 

7 W. B. 474: 

WATEB. 

See W atbk-Cess. 

See Water-Course. 

See Water-Bight. 

See Water-Supply. 

dispute, relating to — 

See Criminal Procedure Code, s. 147 

I. Xi. B. 38 Calc. 923 

liability for damage done by — 

See Embankments 

I. I*. B. 3 Calc. 776 
rights concerning — 

See Injunction — Special Cases — Ob- 
struction or Injury to Plights of 
Property — W ater. 

See Prescription — Easements — Rights - 

CONCERNING W ATER. 

See Right to use of Water. 

right to use of— 

See Easement I. I*. B. 18 Mad. 320' 

See Madras Forest Act, s. 10. 

I. B. B. 20 Mad. 279 

WATEB-CESS. 

See Cess . I. B. B. 10 Mad. 282- 

See Contract Act (IX of 1872), s. 70. 

I. B. B. 30 Mad. 277 

See Madras Irrigation Cess Act, s. 1. 

I. Xi. B. 12 Mad. 407 
I. B. B. 19 Mad. 24 

WATEB-COUB.SE. 

See Bombay Irrigation Act. 

I. Xi, B. 28 Bom. 105 

See Riparian Bights. 11 C. W, 1ST. 85 

See Water Rights . . 
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WATER-COURSE— cowcR 
_ obstruction of— 

See Easement I. !L. R. 23 Rom. 506 

See Small Cause Court, Moeussil — 
Jurisdiction — Damages. 

I. X». R. 18 Mad. 28 
I. Xi. R. 20 Bom. 283 

- _ — right to use of — 

See Prescription — Easements — Rights, 

CONCERNING WATER. 

See Right to use or Water. 

WATER-RIGHT. 

See Riparian Owners 

I. Xj. R. 28 Mad. 236 
I. I,. R. 29 Bom. 357 

I. — , — — Infringement of water 

right whether contractual or proprietary, when likely to 
cause damages may he restrained by injunction though 
no evidence of actual damage is given. Ryotwari 
lands belonging to the plaintiff had been irrigated 
for a period of more than 60 years by a channel 
without any interference on the part of Government. 
The defendant without any justifying cause blocked 
up the mouth of the channel cutting off the entire 
supply of water. The plaintiff without claiming 
any damages, but stating in a general Way that he 
had been damnified by the act of the defendants, 
sued to restrain the defendants by injunction from 
interfering with the channel. Held , that the plaint- 
iff was entitled to the injunction sued for, whether 
his right to the Water was based on a contract 
with Government or whether his right was a pro- 
prietary right appurtenant to his ownership of 
land. In either view of the case, the plaintiff is 
entitled to succeed without an express finding as to 
damage. It is enough if the act is such as to be 
likely to cause damage to the plaintiff and the 
stoppage of the entire supply of water is such an 
act. The interference with contractual relations 
without sufficient justification is a violation of legal 
right, which gives a right of action to the party, 
whose rights are infringed. The observation of 
Lord Macnaghten in Quinn v. Leathern, [1901] A. C. 
495 , 510, referred to, Rama Odayan v. 
Subramania Aiyar (1907) I. Xi. R 31 Mad. 171 

2. Damage caused hy re- 

tention of water — Liability of owner of land for 
damage caused by storage of water. An owner of 
land is not liable for damage caused to other lands j 
by the retention of water on his land in the natural 
and usual course of enjoying his property. The re- 
tention of water by a person on a portion of his land 
to prevent its passing on to other portions of his 
land is not an act done in the natural and usual 
course of enjoyment and the person so doing is 
liable for damage caused thereby. Mohonlal v. 
Baijivkore, L L. B. 28 Bom . 472, doubted and dis- 
tinguished. Ramanuja Charxar v. Krishnasawmi 
MtStdali (1907) . . I. X». R. 31 Mad. 189 

3. Madras Act VII of 1865— 


W ATE R- RIGHT — contd. 

Government - — Voluntary payment , what amounts to , 
A grant by the Government of the right to collect 
the revenue of certain lands will, in the absence 
of a contract regarding water rights, carry with 
it, by implication, only an undertaking on the part 
of Government not to refuse to the ryots holding 
nunja lands, the quantity of water necessary to 
enable them to irrigate those lands and so to pay 
the revenue which they had paid to the Government 
before the grant. In 1826 the Government granted 
to A by a cowle the revenues of a village T., which 
was irrigated by a tank. The cowle specified the 
lands granted and no portion of the bed of the tank 
was included in the grant. The ryots of T. and 
those of other villages were drawing water from 
the tank by turns in shares proportioned to the ex- 
tent of their acreage. The Government had on cer- 
tain occasions levied the cost of repairing the tank 
in accordance with such shares. In a suit by the 
grantee of T. against Government to recover moneys 
[ collected from him as Water-cess under Madras 
Act VII of 1865 : — Held, that the above arrange- 
ment regarding the distribution of water by turns 
and the action of Government in collecting the cost 
of repairs according to the shares in which the water 
Was so drawn was merely evidence of a customary 
distribution of the water in the tank according to 
the areas served by it and was no evidence of the 
grant of any definite share of the Water by Govern- 
ment. The ryots might demand that not less than 
the share should be sent down to their lands if re- 
quired for the irrigation of those lands, but the 
Government was not bound to supply them with 
more than Was required for the irrigation of the 
land irrigated at the time of the grant. Where the 
quit-rent on an inam is fixed on the income derived 
from the cultivation of a certain extent of land in 
a certain manner, the inamdar is entitled to use, 
free of water-rate, such quantity of water as may 
be required for the cultivation of such extent in 
the mode in which such income was calculated 
whether the water-rate is leviable as a tax or other- 
wise. The engagement between the Inam Com- 
missioner and inamdar amounts to an engagement 
by which the Government undertake not to take 
more than a certain share of the income derived 
from the various sources taken into account in 
arriving at the amount of such income, as the con- 
sideration for relinquishing its reversionary right. 
The Inam Commissioner having power to sell the 
reversionary right of Government has the power 
to fix the price according to the rules framed 
by Government and any engagement by him 
in that respect, not in contravention of such 
rules, will be binding on Government. Where 
the income on which the quit-rent is calculated 
includes the income derivable from a second crop 
on a certain extent of wet land and from a single 
irrigated crop on a certain extent of dry land, no 
charge except the quit-rent, can be levied as Water- 
cess or otherwise in respect of such extent for such 
cultivation. Payment made under threat of dis- 
tress and sale, before the actual issue of the warrant 
of distress, will not be a voluntary payment if, , 
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'W ATER-RIGHT — contd. 

on non-payment before the specified date, such 
warrant would be issued as a matter of course. 
Narayanasaumy Reddi v. Osuru Reddi , 1. L. R. 
25 Mad. 548 , referred to. Lutchmee Doss v . 
Secretary of State for India (1909) 

I. L. R. 32 Mad. 450 

4. - Bight of Government to 

‘divert and distribute by irrigation 
works — No action against Government without 
proof of damage — Paramount right of Government 
higher than that of riparian owners — Easement 
Act (V of 1882), s. 7(2) (a) and s. 7, ill 
(h) — Right of diversion for riparian and non- 
riparian purposes — Right of riparian owner to 
lake out water put in by himself . The Government 

has power, by the customary law in India, to regu- 
late in the public interests, in connection with the 
-collection, retention and distribution of waters of 
rivers and streams flowing in natural channels, 
and of waters introduced into such rivers by means 
of works constructed at the public expense and 
in the public interests, for purposes of irrigation, 
provided they do not thereby inflict sensible injury 
on other riparian owners and diminish the supply 
they have hitherto utilised. In regard to works 
of irrigation constructed by Government in con- 
nection with a natural stream, a riparian owner 
has no higher right than that of not being damaged 
by any diminution in the supply of water he has 
been accustomed to receive. The onus of proving 
damage lies on the riparian owner. The mainten- 
ance of irrigation works is a duty cast upon Govern- 
ment and the rights and liabilities of Government 
in connection with irrigation works are not com- 
mensurate with those of private riparian proprietors. 
'They are analogous to those of persons and cor- 
porations on whom statutory powers have been 
■conferred and statutory duties imposed. Ponnusa- 
wmi Tevar v. Collector of Madura , 5. Mad. 
E. C. R., 6, referred to. Kristna Ayyan v. 
Venkatachella Mudali, 7 Mad. H. C. R. 60, 
referred to. Madras Railway Company v. Zemindar 
of Carvaienagarum, 1 I. A. 364 , referred to. San- 
kamvadivelu Pillai v. Secretary of State for India , 
I. L. R. 28 Mad. 72, referred to. First Assistant 
•Collector of Nasik v. Shamji Dasrath Patil , /. L. R. 
Bom., 209 , referred to. This paramount right 
• of Government is recognised by the Legislature 
in section 7(2) (a) of the Easement Act. It is in- 
dependent of the ownership of the bed of the stream 
and exists alike whether the interest affected 
that of ryotwari tenants or of the holders of pro- 
prietary estates. The right of riparian owners, 
recognised by section 7, ill. { h ) of the Easement Act 
to the flow water without interruption, is only a 
right to enjoy without such interruption as will 
cause material damage. As between riparian owners 
the law established in England is that diversion of 
Water for riparian purposes is not actionable With- 
■ out proof of injury, but diversion for non-riparian 
purposes is actionable without proof of such injury* 
Remit v* Great Eastern Railway Company , 
:23 Ch. D., 566 , referred to. Bailey & Co. v. Clark , 
. Son and Morland, [ 1902 ] I Ch. 649, referred to. 


WATER-RIGHT — concld. 

Debt Per shod Singh v. Joynaih Singh , I. L . R. 
24 Calc. 865, referred to. Swindon Water-works 
Company v. Wilts and Berks Canal Navigation 
Company, L. R. 7 H. L. (E. & /.), 697, 
referred to. McCariiney v. Londonderry and 
Lough Swilly Railway, [1904] A . C. 301, 313 , 
referred to. In India, however, the Government 
by virtue of the paramount power vested in it 
as aforesaid will not be liable, in either case, without 
proof of damage. Quaere : Whether the American 
law of “ appropriation,” by which the upper ri- 
parian owner may divert water for non-riparian 
tenements provided the quantity so taken does 
not inflict perceptible injury on the lower riparian 
proprietor cannot, having regard to the climate 
and other circumstances in India, be applied to 
this county. Belbahadur Pershad Singh v. Sheik Bar- 
kai Ali, 11 C. W. N . 85, referred to. An upper 
riparian proprietor is entitled to divert water, 
provided the amount diverted does not exceed the 
amount which he has himself, by artificial means, 
cut into the stream. Robert Fischer v. The Sec- 
retary of State for India (1908) 

I. L. B. 32 Mad. 141 


Fraudulent use of -—Penal Code 

s. 266 — Fraudulent intention . The mere posses- 
sion of weights in excess of the authorized standard 
will not support a conviction under s. 266 of the 
Penal Code; a fraudulent intent must be charged 
and proved. Reg-, v. Damo Dhar Dalji 

1 Bom. 181 

Government v. Kangalee Mud he: 

18 W. B. Or. 7 


WELD. 

_ right to use— 

See Prescription — Easements— -Eights 

CONCERNING WATER. 

I. X,. B. 20 Mad. 389 


WATER-SUPPLY. 

See Municipality 

I. Ii. B. 32 Bom, 460 

— — causing diminution of— 

See Mischief I. Xi. B. 1 Mad. 262 
I. Xi. B. 10 Bom. 183 

WAY. 

See Penal Code, s. 241 

1. Xi. B. 31 Calc. 091 

See Right of Way 

— ' " suit to recover right of — 

See Civil Procedure Code (XIV of 
1882), s. 41 . 13 C. W. N. 451 

WEDDING PRESENTS. 

See Minor . I. L. B. 38 Calc. 768 

WEIGHTS AND MEASURES. 
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WHIPPING — contd. 

passed on a conviction for theft tinder s. 379, Penal 
Code as the former section only provides for sen- 
tences of imprisonment for a term not exceeding 
three years. Queen v. Esan Chunder Dey 

21 W. B. Or. 40 

14. Attempt at house- 

breaking with view to theft In the case of a con- 
viction of attempting the commit house-breaking 
by night with intent to commit theft, a sentence 
of whipping was annulled as being illegal. Reg. v. 
Yell a valad Parshia . • . 3 Bom. Cr. 37 

15. — — — Substitution of 

whipping for other punishment — Sentence — Theft. 
Whipping may be substituted for any other pun- 
ishment for the offence of theft in a dw r elling-house. 
Queen v. Junghoq Khan . 3W,E, Cr. 38 

16. ‘ Act VI of 1864 

s.7 — Whipping in addition to other sentences . A 
sentence of whipping passed on a person who is 
already under sentence of death, or transportation 
or penal servitude, or imprisonment for more than 
five years, is illegal. If the sentence of whipping 
precede, instead of follow, the other sentence, the 
passing of the latter sentence renders the infliction 
of the whipping illegal. Anonymous 

I. L. R. 1 Mad. 56 

17. — Act VI of 1864 

— Power of Magistrate. When a Magistrate in 
exercise of the powers conferred by s. 46 of the 
Criminal Procedure Code, 1861, passed a cumula- 
tive sentence against a person convicted at one and 
the same time of two or more offences punishable 
under the Penal Code :—Held , per Peacock, C. J., 
and Phear and Seton-Karr, JJ that he could 
not, in addition to the penalties prescribed by the 
Penal Code, sentence the prisoner to whipping under. 
Act VI of 1864 ; nor could he exceed twice the ex- 
tent of his ordinary jurisdiction as defined by s. 
22 of the Criminal Procedure Code, 1861. Held , 
further, per Seton-Karr, J., that in the ease of 
hardened offenders, a Magistrate can aw*ard whip- 
ping in addition to the maximum of imprisonment 
which he is competent to award. Held , per 
Macpherson and Jackson, JJ., that the 
Magistrate may in such case, in addition to 
awarding double the punishment which may be 
awarded for a single offence, award the punishment 
of whipping ; but only one whipping can be 
awarded. Nassir v. Chunder 

B. Xu B. Sup. Vol. 651 : 9 W. B. Cr. 41 

Kuttun Bbwa v. Buhur. Jhowla v. Buhul 

14 W. B. Cr. 7 

IS, — — * Act VI of 1864 

Penal Code , ss. 325, 342, 378 — Criminal Procedure 
Code (Act XXV of 1861), s. 46 — Cumulative sen- 
tences. "Where the prisoner was convicted by the 
Magistrate of three distinct and separate offences, 
and was sentenced to a month’s imprisonment for 
che offence of wrongful confinement under s. 342 
six months* imprisonment for the offence of volun- 
tarily causing grievous hurt under s. 325, and to 
whipping with twenty stripes for the offence of that 


WHIPPHTG-cowE v 

under s. 378 of the Penal Code, it was held (Kemp 
and Phear, JJ., dissenting) that the sentence was 
legal. Where a person is convicted at the same 
time of two or more offences punishable under the 
Penal Code : — Held (Kemp and Phear, JJ., dissent- 
ing), that it is lawful for the Court in addition to the 
penalties prescribed by the Penal Code, to sentence 
the prisoner to whipping. Nassir v. Chunder , B. L. 
R. Sup. Vol. 951, not followed. Maniruddin v. 
Gaur Chandra Shamadar. 

7 B. X. B. F. B. 165 : 15 W. B. Cr. 89 

19. : Magistrate of 

second class under Criminal Procedure Code , 1872 — 
Criminal Procedure Code (Act X of 1882), ss. 2 and 
32. A person appointed a Magistrate of the second 
class under Act X of 1872 is incompetent, since 
the coming into force of Act X of 1882, to pass a 
sentence of whipping, unless he is specially em- 
powered so to do according to the provisions of 
s. 32 of the latter Act. Empress v. Bhagvanta 
Ravji . . . I. X. B. 7 Bom. 308 

20. Whipping in 

addition to imprisonment— -Criminal Procedure 
Code , 1872 , ss. 305 , 310 . In passing a sentence of 
whipping in addition to six months* imprisonment, 

■ a Deputy Magistrate ordered that the prisoner 
should be brought before him at the termination 
of the imprisonment, and that the sentence of 
whipping should then be carried out. On the re- 
commendation of the Sessions Judge (who referred 
to ss. 305 and 310, Act X of 1872), the High Court 
cancelled the sentence of whipping as having 
become inoperative and incapable of being 
carried out. Hub Chunder Kulal v. Jaeer Ali 

20 ¥, B. Or. 72 

21. Grounds for sentence of 

whipping — Statement of grounds in judgment. 
When a sentence of whipping is imposed, the 
grounds for that punishment should be stated on 
the Judgment. Badiya v. Queen 

I. X. B. 5 Mad. 158 

22. _ — Previous con- 

victions, proof of — Kyfeut . As a rule, before 
flogging is given as an additional punishment, 
there ought to be formal evidence upon the record 
of the previous convictions relied on. The con- 
viction and identity of the prisoner ought to be 
proved in the regular way : a mere kyfeut is no 
evidence whatever. Queen v. Nuzee Nushyo 

15 W. B. Cr. 52 

23. Mode of infliction of sen- 

tence of whipping — Stay of sentence , grounds 
for — Act VI of 1864 , ss. 11 and 12. Meaning of 
the words “execution shall be stayed** in Act 
VI of 1864, s. II. Ss. 11 and 12 together mean 
that a man sentenced to whipping is not to be 
whipped unless in a fit state to bear it, the whip- 
ping should not be commenced, but if it be com- 
menced, it is not to be continued longer than the 
man is fit to bear it ; and then the sentence has 
been satisfied, for it cannot be executed by instal- 
ments. Anonymous. 8 Mad, Ap.l 

18 R 
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WIDOW — contiL 

See Hindu Law — 

Alienation — Alienation by 

Widow 

Maintenance— Right to Mainten- 
ance 

Daughter 

I. X.. R. 28 Calc. 278 
Son’s Widow 
Widow — 

Partition — Right to Partition 
— Widow 

See Hindu Widow. 

See Hindu Widow Re-marriage Act 
(•XV or 1856), ss. 2-5. 

I. I,. R. 38 Bom. 107 

See Khoja Mahomed an s. 

I, L. R. 29 Bom, 85 

See Limitation Act, 1877, Son. II, art. 
120 . . 1. 1*. R. 19 AIL 169 

I. Ii. R. 21 Calc, 157 
Xi. R. 20 I. A. 155, 

See Mahomedan Law — 

Dower. 

Widow. 

See Mahomedan Law— Inheritnace. 

5 Wi R. 221 
17 W. R. P. C. 108 
11 Bom.. 104 
I. Ii. R. 3 Calc. 702 
I. L. R. II Calc. 14 
I. Ii. R. 12 AIL 290 
D. R. 17 I. A. 78 
I. D. R. 19 All. 169 
I. Ii. R. 21 Bom. 118 
I. Ii. R. 21 Mad. 27 
I. Ii. R. 25 Calc. 9 
L. R. 24 I. A. 196 

See Mahomedan Law — Will. 

I. I. R. 25 Calc. 5 
I. R. 24 I. A. 192 

See Mortgage. I, I. R. 82 Bom. 36 
See Pension. 1. 1. R. 30 Mad. 266 

See Will. 1. 1. R. 31 Mad. 283 

estate of — 

See Hindu. Law. 2. D. R. 28 Bom. 458' 
12 a W. BT. 768 
; 13 C, W. 3ST. 147 

See Land Registration Act (Bengal 

Act VII of 1876), ss. 52, 55, 62. 

1. 1, R. 85 Gale, 120 
See Specific Relief Act, s. 42. 

8 C. W. 3ST. 465 
Ii. R. 31 1. A. 67 

h lien of — 

See Mahomedan Law — Dower. 


WHIPPLES* G — concld. 

24. — Time after sentence witMn 

which whipping may be given— Act VI of 
2864 , s. 9, A sentence of flogging cannot be car- 
ried out after the expiry of the limit of fifteen 
days from the date of sentence provided in s. 9 
of Act VI of 1864. Anonymous 6 Mad. Ap. 88 

This ruling was held to be applicable to s. 310 
of the Code of Criminal Procedure, 1872. Anony- 
mous 7 Mad. Ap. 30 

25. Added to imprisonment — 

Whipping Act ( VI of IS 64, as amended by Act III 
of 1895), s. 4 — j Dacoity — Penal Code — (Act XLV 
of 1860), s. 395 — Previous conviction — Sentencee . 
Under s. 4 of the Whipping Act, a sentence 
of whipping in addition to imprisonment , is not 
legal in the case of a conviction of dacoity which 
was committed prior to the previous conviction 
of a similar offence. Beg, v. Surya , 3 Bom, 
IL C. B . Cr. C. 38 ; and Beg. v. Kusa, 7 Bom, 
H. C. B., Cr, C., 70, followed. King-Emperor 
v. Babya Bhiva (f.b., 1901) 

I. I*. R. 25 Bom. 712 

26. Postponement — Criminal Pro m 

cedure Code { Act V of 1898), ss. 391, 407 — 
Sentence of whipping by Second-class Magistrate — 
Appeal— Application for postponement of sentence 
till hearing of appeal — Befusal — Validity. Where 
a Second-class Magistrate passes a sentence of 
wh ; pping only, without imprisonment, he has no 
power to postpone the execution of the sentence 
pending an appeal by the accused. It is only when 
whipping is added to imprisonment in an appeal- 
able case that the whipping may, and ought to , 
be postponed under s. 391 of the Criminal Proce- 
dure Code. Meyyan v. Emperor (1902) 

1. 1. R. 26 Mad. 465 


WHIPPING ACT (VI OF 1864) 

See Whipping. 


WIDOW. 

See Co-widows. 

See Domicile. I. L. R. 19 Bom. 697 

See Execution of Decree — Execution 
by and against Representatives. 

7 C. W. HI. 678 

See Hindu law. 

I. Ii. R. 28 Bom. 846 
9 C. W. 3V. 651 

id a w. isr. 802 

I. X. B. 81 Calc. 11 • 214 • 656 * 698 
I. Ii, R. 33 Calc. 842 • 1079 
I. Ii. R. 36 Calc. 75 
See Hindu Law— Widow. 

See Hindu Law- 

Adoption by Widow. 

IL R. 33 Bom. 88 

™ **• 

L Xj. B. S3 Bom. 107 
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"WIDOW — concld. 

1. Be* marriage —Hindu Law — 

Death of the son by the first husband — Succession to 
the, son. A re-married Hindu widow is entitled to 
succeed to the property left by her son by her first 
husband, tbe son having died after the re-marriage. 
Alcora Suth v. Boreant, 2 B. L . R. 199 , followed. 
Bassapa v. Bagava (1905) 

I. L. B, 29 Bom. 91 

2. Maintenance j suit for — Widow 

Laving her husband's 'property in her hands — 
The property sufficient to maintain her for 
■some years — Suit for declaration and for arrears 
of maintenance — Premature suit. The plaintiff, 
a Hindu widow, filed a suit to recover arrears of 
maintenance and to obtain a declaration of her 
right to maintenance. At the time the suit was 
brought, she was found to be in possession of a 
fund belonging to her husband’s family estate, 
which sum Was sufficient to provide for her main- 
tenance for five years at the rate allowed by the 
lower Court. Held , that no cause of action had 
accrued ' to the plaintiff. At the date when the 
suit was brought, the Court was not in a position 
to forecast events or to anticipate the position of 
affairs five years later. Dattatraya Waman v. 
BuKHMABAI (1908) 


1 WIBB- — concld* 

: — : — ' custody of— 

See Habeas Corpus. 13 B. X*. B. 180 

See Hindu Law — Guardian — Bight op 
Guardianship 23 W. B. 178 

' 1. 1*. B. 12 Bom. 110 

See Mahomed an Law — Custody op 
Wife. 5 B. L. B. 557 

13 B. Ii. B. 160 

— — evidence of — 

See Evidence — Criminal Cases — Hus- 
band and Wipe. 

B. Xi. B. Sup. Vol. Ap. 11 

7 Bom. Or. 50 

maintenance of — 

See Hindu Law — Maintenance — Bight 
to Maintenance — Wipe. 

See Maintenance, Order op Criminal 
Court as to. 

— i — __ relinquishment of— 

See Bigamy. I. X*. B. 19 Calc. 827 
_____ removal of husband’s property 

■foy — 

See Theft. ® Bom. Or, 9 

8 Bom. Or. 11 
1 Mad. Ap. 23 

I. L. B. 17 Mad. 401 

- safety of— 

See Bestitution of Conjugal Bights. 

I. Xi. B. 34 Calc. 971 

WILD ANIMALS. 

See Ferse Natures. 

1. _____ Animals ferse naturae— Es- 
cape of wild animals kept in confinemnet — Return 
or pursuit of such animals. Wild animals are no 
longer the property of a man than while they con- 
tinue in his keeping or actual possession ; but if 
they regain their natural liberty, his property 
ceases until they have a mind to return, which is 
only to be known by their usual custom of return- 
ing or are instantly pursued by their^ owner, for 
during such pursuit his property remains. Choy- 
tun Churn Doss v. Collector op Sylhet 

21 W. B. 75 

2, Capture of wild 

elephant— Right of owner of land where captured 
—Right of finder . A wild elephant, having fallen 
into a pit made by K N in his own land, was secured, 
removed, and tamed by U M , without the leave of 
K H. Held that K N was the captor, and that 
U M acquired no property in the elephant. 
Maeath Unni Moyi v* Malabar Kandapunni Hair ■; 

I. L. B. 4 ; Mad. v : , 268 : 

A . - Escaped elephant 

Ownership — Recapture. A tame female elephant 

escaped from her master’s field in company with 
a herd of wild elephants and resumed her natural 
wild habits. The owner -plaintiff abandoned his 
search after two months, and then offered a reward 


See Defamation — Imputation on a 
Wife. 

See Hindu Law — Contract — Husband 
and Wife. 

See Hindu Law — Husband and wife. 

I. L. B. 13 All. 136 

See Hindu Law — Partition— Bight to 
Partitio n — W IFE. 

See Hindu Law — Partition — Shares 
on Partition — Wipe. 

See Husband and Wipe. 

See Lunatic I, L. B. 15 All. 29 

X. L. B. 28 Bom. 653 

See Married Woman. 

See Restitution op Conjugal Bights. 

See Will — Construction. 

4 B. L. B. O. C. 53 
I. Xu B. 13 Mad. 379 
I. L. B. 22 Bom. 774 

See Witness — Civil Cases — Persons 
Competent or not to be Witnesses. 

I.L.B, 18 Bom, 468 

— action for harbouring — 

See Bestitution op Conjugal Bights. 

I. L, B. IBom. 164 


costs of— 

See Divorce Act (IV op 1869}, s. 7. 

X, L. B. 29 Calc. 619 
I Xi. R, 30 Calc. 631 
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WILD ABTMAIjS — conoid. 


of B20O to any person who should recapture her. 
At the end of four months she was recaptured 
by the defendant, who was compelled to tame 
her in the same Way as if she had been an ordi- 
nary wild elephant. Plaintiff offered the reward 
of R200 to the defendant and demanded the 
elephant, but the demand was refused. Held, 
that under the circumstances the plaintiff had lost 
all claim to the animal. Peal v. Campbell 

3 C. L. B. 515 


4, - — » — Elephant — A ni- 

mals ferce nature — Might of property — Animus 
revertendi — Hecapture. . When a wild animal has 
escaped from captivity, and pursuit of it has been 
given up, the property which a man may formerly 
have had in it, ceases, and it becomes open to any 
one else to reduce the animal to his possession, 
when it will, for the time, become his property. 
An animal, which has gone away, and may be 
supposed to be likely to return to a state of capti- 
vity, is not a wild animal. Where an elephant. 
Which had apparently been in a state of domestica- 
tion for a long time, disappeared from the jungle, 
where it regularly grazed, but resumed its domestic 
habits on being recaptured : — Held, that the ele- 
phant was not a ‘wild animal,’ and that the pro- 
perty in it never ceased with the original owner. 
Ghytun Chum Doss v. The Collector of Sylhet , 21 
W. It 75, and Peel v. Campbell, 3 C. L. E. 515, 
referred to. Mahadar Mohanta v. Balaeam 
Gagoi (1908) I. L. B. 35 Gale. 413 

s.e. 12 G. W. W. 547 


WILBTJL DEFAULT. 

See Executor I. L. B. 
See Will I. L. B. 


32 Bom. 864 
32 Bom. 364 


WILL. 


1. Attestation 

2. Construction 

3. Execution 

4. Form of Will 

5. Inspection oe Will 

6. Nuncupative Will 

7. Renunciation by Executor 

8. Revocation 

9. Cancellation, suit for 

10. Practice . . . . 

11. Probate 

, . 12, Validity of Will 


See Baeuana Grant 

12 G. W. 1ST. 058 

See Civil Procedure Code, 182; specific 
Relief Act 8 C. W. NT. 197, 465 

- . See Construction of Document 


- 


WILL — conid. 

See Costs — Costs out of Estate. 

I. L. B. 25 Calc. 55$ 

See Domicile. I. L. B. 4 Calc. 106 

See Hindu Law 9 C. W. W. 1038' 
I. L. B, 88 Calc. 947 ; 1306 
I. L. B. 31 All. 339 


See Hindu Law — 

Adoption — Who may or may not* 
adopt I. L. B. 26 Bom. 491 


See Hindu Law, Probate, Will. 

I. L. B. 31 Gale. Ill ; 166 *. 
186 ; 357 ; 895; 914 

See Hindu Law — Will. 


See Hindu Law, Will. 

I. L. B. 32 Calc. 861 ; 992 ; 1051 
9 G. W. 3ST. 528 


See Land Tenure in Calcutta. 

1 Moo. I. A. 305 ; 399 

See Limitation Act, 1877, s. 19 — Ac- 
knowledgment of Debts. 

I. L. B. 15 Mad. 380 


See Limitation Act, 1877, s. 19— Ac- 
knowledgment of other Rights. 

I. L. B. 1 Mad. 866 


See Limitation Act, 1877, s. 187. 

10 C. W. 355*. 864 


See Mahomed an Law. 

I. L. B. 29 Bom. 267 
I. Is. B. 28 All. 342 - 715 

See Mahomed an Law — Endowment. 

I. L. B. 17 Bom.. 1 
L. B. 19 I. A. 170 

See Mahomed an Law — Will. 

See Malabar Law — Will. 


See Mortgage (by Executor). 

12 a W. 3ST. 998 
L. B. 35 X A. 180 


See Mortgage — Form of Mortgages. 

I, X. B. 1 All. 758 

See Mortgagor and Mortgagee, 

X. L. B. 83 Bom. 1 

See Occupancy Holding. 

12 C. W. IS. 1086 

See Onus of Proof — Will. 

See Practice — Civil Cases — Probate 
I. Is. B. 80 Calc. 528 ■ 

See Presidency Towns Small Cause 
Courts Act (XV of 1882), s. 19 (&)* 
I. H B. 82 Bom. 575 

See Probate. 

See Probate and Administration Act, 
s. 50 . . .9 C. W. XX 190 

See Succession Act, 1865, s. 84. 
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“WILL — conid. 

See Succession Act, s. 116. 

10 C. W. NT. 695 

See Trust I. L. R. 18 Bom. 551 

See Wajib-ul-arz 

I. L. It. 28 All. 488 
10 C. W. n. 249 ; 730 

See Wakf. I. L. R. 31 Bom. 250 

— construction of — 

See Deed — Construction. 

I. L. R. 20 Calc. 373 

See Executor I. L. R. 26 Bom. 571 

See Hindu Law — Gift — Construction 
of Gifts I. L. R. 29 Calc. 260 
I. L. R. 36 Calc. 75 

See Life Estate 5 C. W. N. 569 

See Limitation Act, 1877, s. 10 

I. L. R. 8 Calc. 788 
I. L. R. 14 Bom. 476 

See Limitation Act, 1877, Sch. II, Art. 
182 . . I. L. R. 15 Calc. 66 

L. R. 141. A. 137 

construction of* suit for — 

See Costs — Costs out of Estate. 

I. L. R. 15 Calc. 725 
L. R. 15 I. A. 127 
I. L. R. 21 Calc. 683 

See Limitation Act, 1877, Sen. II, Art. 
120 . . I. L. R. 20 Calc. 906 

- decision as to construction of — 

See Res Judicata — Estoppel by Judg- 
ment I. L. R. 20 Calc. 888 

~ decision as to genuineness of— 

See Res Judicata — Estoppel by Judg- 
ment . . I. L. R. 16 Mad. 380 

I. L. R. 20 Calc. 906 
I. L. R. 21 Bom. 563 

- — — — execution of— 

See Pardanashin Women. 

5 C. W. NT. 505 

— execution of* question of— 

See Arbitration — Reference or Sub- 
mission to Arbitration. 

I. L. R. 20 Bom. 238 
X. L. R. 21 Bom. 335 

A exemplification of— 

See Succession Act, s. 237. 

8 B. L. R. Ap. 76 

invalidity of— 

See Probate— Opposition to, and Re- 
vocation of, Grant. 

5 a W. MT. 883 


WILL — contd . 

nuncupative— 

See Hindu Law — Will — Nuncupative 
Wills. 

pencil alterations in — 

See Probate — Of what Documents 
GRANTED. 

I. L. R. 29 Calc. 311 
power to make — 

See Salsette, Law applicable in. 

I. H R. 19 Bom. 680 

question of validity of— 

See Certificate of Administration — 
Procedure 11 W. R. 341 

17 W. R. 277 
I.X». R. 16 Bom. 712 

— — revocation of— 

See Hindu Law — Will — Nuncupative 
Wills I. L. R. 3 Calc. 626 

See Succession Act, s. 56. 

I. L. R. 1 Calc, 158 

See Will — Revocation. 

statement in — 

See Evidence — Civil Cases— Recital 
in Documents 

I. L. R. 1 Bom. 561 

See Evidence Act, 1872, s. 32, cl. (6). 

I. L. R. 20 Bom. 562 

suit by person claiming under — 

See Civil Procedure Code, 1882, s. 50 
I. L. R. 6 Bom. 73' 

1. ATTESTATION. 

1. . ■- . , — Directions as to attestation 

— ; Succession Act , 6*. 50 — Probate. An unprivileged 
will will not be recognized by the Court and ad- 
mitted to probate unless executed in accordance 
with the directions contained in Part VIII, Act S3 
of 1865, such directions being imperative and not 
merely declaratory. Held, that the words £t in the 
presence of the testator,’ * in cl. 3 of s. 50 of the 
Succession Act, may receive the same construction 
that has been put upon them in the English Courts, 
but cannot receive larger interpretation. Esais 
v . Gabriel. 3 NT. W. 32 

2, — Presence of witnesses— Suc- 

cession Act{X of 1865), s. 50. Where the testator 
does not himself sign the will, but some other person 
signs it in his presence and by his direction, then 
besides this other person, there must be two wit- 
nesses who must sign the will in the presence of 
the testator. In the goods of Roymoney Dossee 9 
I. L. R. 1 Calc . 150 , and Burro Simian Bahia v. 
Chunder Kant Bhattacharjee , I. L. R. 6 Calc, 
17, cited. In the matter of the petition of Hemlota 
Dabee . ; . , I.L.R. B Gale. 226- 
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WILXj — contd. 


WH1I1 — contd . 


1. ATTESTATION — contd. 
s.c. Gbish Chttnder Banerjee V. Hemlota 
Debi .... UO.L.B.859 

g Attesting witness — Succession 

Act, s. SO-— Signature made for testator by 'party 
aftervjards attesting. The person making the signa- 
ture of a will for the testator is not competent as an 
attesting witness of its execution under the provi- 
sions of the Succession Act. In the goods of Bm ley 
1 Curt 91-1, and Smith v. Harris, 1 Rob. 262, dis- 
tinguished. In the goods of Nanabhai Sorabji 
Mestri. Avabai V . Pestabji Nakabha^ 

A _____ Mode of att e st ation— 


tim of will-Wills Act, XXV of 1838, s 7 S. 7 
of tlie Wills Act, XXV of 1838, enacts ‘that no 
will shall be valid unless it shall be m writing and 
executed in manner hereinafter mentioned : (that 
is to say) it shall be signed at the foot or end there 
of by the testator or by some other person m his 
presence and by his direction, and such signature 
sL.11 be made or acknowledged by the testator in 
the presence of two or more witnesses present at 
the fame time ; and such witnesses shall subscribe 
the will in the presence of the testator, but 
form of attestation shall be necessary. A, tes- 
tator signed his will in the presence of a t^ess 
Who subscribed it in his presence, and some time 
afterwards, upon the arrival of another witness, 
the testator, in the joint presence of the form 
witness, and the other subscribing witness, acknow- 
ledged his subscription at the foot of the will. Th* 
second witness then subscribed the will, and the 
first witness in his and the testator s presence 
acknowledged his subscription, but did not re- 
subscribe. Held, by the Judicial Committee 
(affirming the decision of the Supreme Court at 
Calcutta), that the requirements of the Act had 
not been sufficiently complied with it being 
necessary that both witnesses should be jointly pie- 
sent at the same act of the testator and jointly 
subscribe it in his presence. Casement v. Fulton 

; 3 MOO. 1. A, oyo 

5 Acknowledgment of signa- 


ture by testator. It is a sufficient acknowledg- 
ment by a testator of his signature to his will if he 
makes the attesting witnesses understand that 
the paper Which they attest is his will, though they 
do not see him sign it, or observe any signature to 
the paper which they attest, provided that the 
Court is satisfied that the testator’s signature was 
on the will when the witnesses attested it. Ma- 
NICKBAI V* HORMASJI BOMANJI 

7< I, Xi. E. 1 Bom. 547 


Sufficiency of attestation- 


Succmion Act (X of 186S), s. 50— Probate— Hindu 


GWXVWWI* - ” . 

, ■ , Wills Act (XXI of 1870), s. 2 . By the Succession 
Act, s. 50, no particular form of attestation is 
necessary : therefore, where, to a document pur* 
u iUa*. lot<f will Gin A +r»a+,nTnp>nt:. thft narfift 


necessary . wncudo, jr*— 

porting to be her last will and testament, the name 
of the testatrix was written by A, and the testatrix 
flffiirArl Tier mark, and A in hisr 


1. ATTESTATION— contd. 
presence wrote beneath it by the pen of A,’* 


and the testatrix was then identified to the Regis- 
trar, who was present, by B, who had seen her 
affix her mark to the document, and Who in her 
presence put his signature as having identified her. 
—Held, a sufficient attestation ; and probate was 
granted. In the goods of Roymoney Bosses. 

I. L. E. 1 Calc. 150 


7. Succession Act (X 

of 1865), s. 50, cl. 3 — Initials of witness. Semblez- 
If the attesting witnesses affix their initials^ at 
the time of witnessing the execution of a will, it is a 
sufficient compliance with the terms of s. 50 of the 
Succession Act. Ammayee v. Yalumalai 

I. L. E. 15 Mad. 261 

8. - — - — Will not attested " 

by two witnesses — Succession Act (X of 1865), . 
s . 50, Hindu Wills Act ((XXI of 1870), s. 2, els. (a) 
and (b). The Hindu Wills Act (XXI of 1870) 
applies s. 50 of the Indian Succession Act (X of 
1865) to those wills only that are mentioned in s. 
2, ols. (a) and (b), of the former Act. A will which 
was not such a will as there mentioned was held 
to be valid, though not attested by two witnesses. 
In re Barit ji v. Jagannath. 

20 Bom. 674 

9. - — — « Pardanashin lady 

— ll In the presence of — Succession Act (X of 
1865), s. 50. After execution of her will by a 
testatrix, a pardanashin lady, and its attestation in 
her presence by a witness who had seen her execute 
it, it was presented for registration, the testatrix 
sitting behind one fold of a door which was closed, 
the other fold being open, and the Registrar and 
another person who identified the testatrix being 
in the verandah outside the room behind the door 
of which the testatrix sat, all that the Registrar 
actually saw of her being her hand. The testatrix 
admitted her execution of the will, and her admis- 
sion Was endorsed on the will and witnessed by 
the Registrar, and the person who identified her,, 
at the same time. Held, that the witness was fi 6 in 
the presence of” the testatrix within the meaning 
of s. 50 of the Succession Act (X of 1865). Horen- 
dranarain Acharji Chowdhby v. Chandra- 
kanta Lahiri I. D. E, 16 Calc, 19' 


10 . . i — — — — a — Sweession'y ; 

(X of 1865), s. 50 — Proof of due attestation of will 
— Strict proof of dm attestation whether necessary . 

S, the widow of J, the testator, applied for probate 
of his will. The writer of the will deposed that he • 
had signed the will before the testator signed, and 
that the testator signed immediately after him, 
and that none of the witnesses signed in his pre- 
sence. D, one of the witnesses, said that he signed 
the will after the testator had personally acknowled- 
ged his signature to it, and that, when he signed, 
other witnesses’ names were on the will. Of the 
other witnesses, three were proved to have been 
dead, and the remaining witness was not examined, 
but his signature as well as the signatures of thev 
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WIlLL-contd. 

1. ATTESTATION — contd. 
witnesses who were dead were proved. There was 
no direct evidence that the testator had acknow- 
ledged his signature to these witnesses, or that the 
will was otherwise properly attested by a second 
witness. Held , that strict affirmative proof of due 
attestation is not absolutely necessary in cases 
of this class : and if the circumstances are such as 
to warrant the Court in reasonably concluding 
from those circumstances that the will has been 
duly attested, probate may be granted. That 
upon the whole evidence it could reasonably be 
concluded that the will had been duly attested 
in accordance with law. Right v. Sanderson , L. R. 
9 P. D. 149, referred to. Sibo Sudari Debi v. 
Hemangini Debt . . 4C. W. NT. 204 

11. Grant of 'pro ■- 

hate — Signature — 1 ViH., c. 26 ( Wills Act), s. 9 — 
Succession Act (X of 1865). s. 50. To the will of A, 
a British-born subject and a member of the Bengal 
Civil Service, who died in India possessed of per- 
sonal property only, a native servant of the testa- 
tor, purporting to attest the will, appended Words 
in the Persian character signifying “this is A’s 
signature. 55 Held, on an application for probate, 
that this was not a sufficient subscription of the 
will. Semhle : A signature by mark would be a 
sufficient signature to a will by a witness under 
the Succession Act. In the goods of Wynne. 

13 B. X R. 392 

12. Attesting wit- 

ness, when he should sign — Succession Act (X of 
1865), s. 50. The signatures of two or more attest- 
ing witnesses to a will required by s. 50 of the 
Succession Act (X of 1865) must be attached to the 
will after, and not before, the testator's signing 
or affixing his mark to it. Qucere : Whether a will 
can be properly attested by a marksman. Bisso- 
NATH DlNDA V . DoYARAM JANA 

I. X. R. 5 Calc. 738 :5 C,L. R. 565 

13. - Succession Act 

(X of 1865), s. 50 — Hindu Wills Act (XXI of 1870), 
s. 2. S. 50 of the Succession Act (X of 1865) clearly 
intends that the two attesting witnesses to a will 
shall sign their names after the testator or testatrix 
shall have executed the will. Bissonath Dinda v. 
Doyaram Jana, I . L. R. 5 Gale . 738 , and Fernandez 
v. Alves, I. L. R. 3 Bom. 382, followed. If a 
testatrix admits a signature on a will to be hers 
before a Registrar of Assurances, and is identified 
before him by one of the witnesses to the signature, 
and both the Registrar and the identifier sign the 
names as witnesses to the admission made : — Held, 
that such an attestation would be sufficient to 
satisfy s. 50 of Act 10 X of 1865. In the goods of 
Roymoney Dossee, I. L. R. 1 Calc . 150, followed. 
In the matter of the 'petition of Hurro Sundari 
Dabia. Htjrro Sundari Dabia v. Chunder 
Kant Bhuttachaejee 

■X X. R. 6 Calc. 17 ; 6 G. X. R. 303 

14. — Succession Act 

(X of 1865), s. 50 — Witness — Signature — Mark. 


WILL — conict. 

1. ATTESTATION — contd. 

The direction contained in s. 50, cl. 3, of the Sucoes* 
sion Act {X of 1865) as to the signature of w itnesses 
attesting an unprivileged will is not satisfied by 
the witnesses affixing their marks. It is necessary 
for the validity of a will that the actual signature, 
as distinguished from a mere mark, of at least two 
witnesses should appear on the face of the will. 
Fernandez v. Alves I. L. R. 3 Bom. 382 

15. Will attested hy 

marksmen — W itness — Signature— M ark — Succession 
Act (X of 1865), s. 50. The direction contained 
Li s. 50 j cl. 3, of the Succession Act, as to each 
of the witnesses signing the will, is not satisfied 
by the witnesses affixing their marks, and it is 
necessary for the validity of a will that the signa- 
tures, distinguished from a mere mark, of at 
least two witnesses should appear on the will. 
Fernandez v, Alves, I. L. R. 3 Bom., 382, followed. 
In the goods of Wynne, 15 B. L. R. 392, dissented 
from. Tf a testator, on presenting his will for 
registration, admits a signature on the will to be 
his before a Registrar, and is identified before him 
by a witness, and both the Registrar and the iden- 
tifier sign their names on the will as witnesses to 
the admission of the testator, such attestation is 
sufficient to satisfy the requirement of cl. 3 of s. 50, 
Act X of 1865. In the matter of Hurro Sundari 
Dabia , I. L. R . 6 Calc . 17, followed. Nitye Gopal 
Sircar v. Nagendra Nath Mitter 

• I. X. R, 11 Calc. 429 

16. Acknowledgment 

of signature by testator — A Uestatio n— W itness— 
Succession Act (X of 1865), s. 50. The signature 
of a testator at the commencement of his will when 
the witnesses attested it, and his admission to the 
attesting witnesses that the paper which they attest 
is his last will, constitute sufficient acknowledg- 
ment of his signature to his will, even though the 
witnesses do not see him sign it, or observe any 
signature to the paper which they attest. The 
registration of his will by a testator and his signa- 
ture to the certificate of admission of execution, 
testified by the signatures of the Sub-Registrar 
and of a witness, is sufficient attestation to satisfy 
the requirements of s. 50 of Act X of 1865. Manick - 
bai v. Hormasji Bomanji, I. L. R. 1 Bom. 547 , 
Hurro Sundari Dabia v. Chunder Kant Bhatta- 
charjee, I. L. R. 6 Calc. 17; and Nitye Gopal 
Sircar v. Nagendra Nath Nitter Mozumdar, I . L. R. 
12 Calc. 429, referred to and followed. Amaren* 
dra Nath Chatterjee v. Kashi Nath Chatter je 

X X- R. 27 Calc. 169 

17. — — Unattested altera- 

tions in a Hindu Will — Letters of administra- 
tion — Succession Act (X of 1865), s. 58. In a will 
properly attested, some subsequent alterations 
were made by the testator in the presence of the 
Registrar, but these alterations were unattested. 
Held, that, under s. 58 of the Indian Succession 
Act, made applicable to the Hindus by the Hindu 

I Wills Act, the alterations should have been attested, 

| as the will itself, by two persons signing in the 
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WILL — coM* 

1. ATTESTATION — conoid. 
presence of the testator, and so letters of adminis- 
tration should issue, not With the copy of the will, 
but with the copy of the will without the altera- 
tions. Raghttbar Dyal v. Ram Eakhan Lall 

1 C. W. 3ST. 428 


18 . 


Repudiation of signature 


by attesting witness. The mere fact of an 
attesting witness to a will repudiating his signature 
does not invalidate a will, it if can be proved by the 
evidence of other witnesses of a reliable character 
that he has given false evidence. If he does re- 
pudiate it uncontradicted, the mere fact of there 
being two witnesses purporting to have witnessed 
the testator’s signature is not a compliance with 
s. 50 of the Succession Act. Nttbo Kishore Doss 
v. Joy Doorga Bosses 22 W. R. 189 


19 . 


- Forged attestations, effect 


of — Effect on title given under genuine portion of 
will . 0 , under a power given to her by the will of 
L f her husband, a Hindu, sold certain land to E. 
After the sale, certain forged attestations were 
added to the will. In a suit brought by the heir 
of L to recover the property sold by G to E, E 
relied on the will which was produced by other 
defendants in the suit. Held , that E's title could 
not be affected by the forgery. Paramma v. R am a- 
chandra . . . I. L. R, 7 Mad. 802 


2. CONSTRUCTION. 


L 


Construction of will — Powers 
to construe will without administration suit — 
Chancery practice . A testator by his will devised 
certain house property, first for the celebration 
of pujahs and the worship of an idol, and then that 
his children with their families should be allowed to 
live there. One of the sons used the premises for 
the purpose of his business as akauiraj, which 
was objected to by the other sons as being contrary 
to the terms of the will. One of the defendants 
also contended that, before the Court could con- 
strue the terms of the will to ascertain the meaning 
of the testator, it was necessary to bring a proper 
administration suit. Held, that, considering the 
character of the consequential relief sought, the 
Court could construe the will without an adminis- 
tration suit. That questions between trustees and 
beneficiaries and between trustees and strangers 
requiring the construction of provisions in a trust- 
deed have been determined without the Court 
being asked to undertake the entire administration 
of the trust. In re Weall , L. E. 42 Oh. D. 674 , 
approved. Bhuggobutty Prosonno Ben v. 
Gqoroq Prosonno Sen I. Ii. R, 25 Calc. 112 


2 . 


~ Rules of construction — In- 


tention of testator — Meaning of 44 purchased' The 
ride of construction applicable to a will is that 
words in general are to be taken in their ordinary 
and grammatical sense unless a clear intention 
to use 1 them 1 in another can be collected. If the 
language of a will is perfectly unambiguous and 


WILD — conid. 

2. CONSTRUCTION — contd. 

precise, it cannot be strained for the purpose of 
giving effect to What possibly might have been 
the intention of the testator, but is not expressed 
or implied in the terms of the testament. G by 
a clause in his will, gave his wife a life-interest in 
the house in his possession, and in those which he 
might afterwards “ purchase.” In CPs lifetime his 
younger brother died, and G thereby acquired a 
house by inheritance. Held , there being nothing 
to show that G had used the word 4 4 purchase 9 ’ 
in any other than its ordinary sense, that the lang- 
uage of the Will could not be strained in order to 
give effect to what possibly might have been the 
testator’s desire had he foreseen the death of his 
younger brother in his own lifetime, but was not 
expressed or implied in the terms of the testament, 
and that the house did not pass under the will 
to the testator’s widow. George v . George 

e H. W. 219 

Appointment of executors 


3 . 


by implication — Plaintiffs sued in 1894 to recover 
property belonging to the estate of a testator, 
claiming to be his executors under a will. The 
property was alleged to have been entrusted by 
the testator in 1893 to the defendant. The will 
contained no express appointment of executors, 
but it provided that the plaintiffs should take car© 
of the estate during the minority of a son who was 
to be adopted to the testator, and imposed upon 
them the duty of providing for the maintenance 
of persons therein named. Held, that the plaintiffs 
were not appointed executors by implication. 
Seshamma v. Chennappa 

I. L. R. 20 Mad. 467 


4 . 


Effect of words excluding 


from inberitan qq— H eir-at-law. A, a Parsi in- 
habitant of Surat, died there on the 13th Febru- 
ary 1879, leaving him surviving the following 
relations, viz., A daughter J (the respondent) by 
his first wife, who had predeceased him ; his 
second wife Dhanbai, who lived apart from him ; 
his third wife, who had been divorced by him, 
and whose son A he did not recognize as his own ; 
and his three sisters, D, S and G, the first-named 
of whom had been married to K and whose son W 
was the appellant. Ry his will A expressly directed 
that neither his daughter J nor his widow Dhanbai 
should take any share of his property, the whole of 
which he bequeathed to his brother E , Who, how- 
ever, predeceased him. Held, that the use of mere 
negative words, unaccompanied by any effective 
disposition of his property, could not exclude his 
daughter J or his widow Dhanbai from succeeding 
to their shares of the estate. Erasha Kaikhusbit 
v. Jerbai I. L. R. 4 Bom. 587 

5. — — Commission of manager of 

estate bow calculated — Intention of testator* 
Other questions disposed of in the Court of first 
Instance having remained undecided by the High 
Court, which dealt with the question of jurisdiction 
alone, were considered with reference to whether 
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2. CONSTRUCTION — contd. 

"there had or had not been shown any good reason 
'for reveising or varying the order of the original 
Court. Among these, the question whether the 
manager’s commission Was to be calculated on the 
gross rental of the estate, or on the income divisible 
among the shares, was held to be settled by the 
indication of the latter mode of calculation in the 
will. Cede v . Skinner 

I. L. It. 3 AIL 91 : 7 C. I*. B. 295 
3 j. B. 7 I. A. 197 

6. Armenian will — Devise — Abso- 

lute estate — Estate for life. An Armenian, by 
’his will in the Bengali language, made a gift to his 
son in the following terms : 4 ‘I bequeath to A as 
‘Salamati my talukhs (which he named) and R6,0'00 
in cash. He shall enjoy the profits of the aforesaid 
talukhs. On his demise his sons shall get. The 
mukhtears shall make over to the satisfaction of 
A A Held , that the will was to be construed accord- 
ing to equity and good conscience, and not accord- 
ing to English law. The rule applicable was that, 
unless a contrary intention appeared, the estate 
given was an absolute one. A took an absolute 
estate under the devise. Broughton v. Pogose 

12 B. Ii. B. 74 : 19 W. B. 181 

7. - Superstitious uses, English 

law against — Application of English law to India . 
Semhle : The English rule of law which prohibits 
the bequest of money for superstitious uses has no 
application in India. Judah v. Judah 

5 B. Ii. B. 433 

8. Bequest for performance of 

masses-— Validity of bequest . A bequest in a Will 
of a sum of money for the performance of masses 
In Calcutta is valid. Andrews v. Joakim 

2 B. L. B. O. C. 148 

, 9. — — - — ■ — - Validity of bequest 

— Gift to superstitious uses . A bequest by a 
Roman Catholic of Portuguese descent, born and 
-domiciled in Calcutta, for the performance of 
masses, is not a gift to superstitious use. Das 
Merges v. Cones . . 2 Hyde 05 

20, — — Bequest for 

■.masses held void as infringing the rule against 
perpetuities. Colgan v. Administrator- General 
of Madras . . . I. Xi. R. 15 Mad. 424 

XX. — Legacy to attesting witness 

— Succession Act , s. 54. A legacy to the attesting 
witness of a will is void under s. 54 of the Succession 
Act, whether or not the attestation of the witness is 
■indispensable to the validity of the will. Adminis- 
trator-General v . Lazar 

LL.R. 4 Mad. 244 

12. Legacy to minor — Absolute 

-gift — Discretion of executor. Where there is an 
absolute bequest and power to executor to delay 
making over the legacy at discretion : — Held , that, 
•on attaining majority, the legatee should at once 
‘he put in possession. De Silva v. De Silva 

1 IxuL Jur. B*. S. 10 : Bourke O. O. 281 


WILL — contd. 

2. CONSTRUCTION — contd. 

IS. Legacy whether to be paid 

out of particular fund or out of general 
assets — Demonstrative legacy. Payment of lega- 
cies, or gifts of stipends, having been refused 
by the representatives of the testatrix, on the 
ground that she had no power to dispose of the fund 
out of which the will must be construed to direct 
their payment :• — Held, on a consideration of the 
whole will, that the words of the gift were wide 
enough to charge them upon the whole of her move* 
able estate ; also that, if the words of the will were 
to be taken in a more restricted sense, the gift of 
the stipends must be regarded as a demonstrative 
legacy, and in that view they would be payable 
out of the general estate, on failure of the parti- 
cular fund pointed out. Mirza v. Umda Khanam. 
Mirza v. Gunna Khanam 

I. L. B. 19 Calc. 444 
LI B. 19 I. A. 83 

14. Devise of one kani out of 

an estate — Right of selection by the devisee. The 
owner of land, measuring one kani and three-quar- 
ters, died, leaving a will by which he devised one 
kani thereof to the plaintiff who now sued to recover 
one kani selected by him out of the land in ques- 
tion. Held , that plaintiff had the right to make 
his selection and was entitled to a decree. 
Narayanasami Gramani v. Periathambi Gramani 

I. L. B. 18 Mad. 460 

15. — — Domestic servant — Legacy , 

suit for — Strung. The testator, a Hindu, made a 
will in the English form and language, in which he 
bequeathed, inter alia , as follows : <c To each of my 
domestic servants in Calcutta who shall have been 
in my service ten years and upwards at the time 
of my death R100 for every rupee of monthly 
salary drawn by them from me respectively, ’ 9 
The plaintiff had been in the service of the testator 
for about forty years as sirang on board a steamer 
which the testator kept on the river, and in which 
he used to visit his zamindaris and perform other 
journeys by water. The plaintiff was in the habit 
of daily attending at the testator’s residence, and 
there obeying any orders that might be given him. 
If the steamer was not needed, the plaintiff used 
to attend at the testator’s residence from early in 
the morning to about one in the afternoon, return- 
ing to take his meals and stop on board the steamer. 
Held , that he was entitled to take under the legacy 
as a domestic servant of the testator. Dhanno 
Sirang v. Ufendra Mohan Tagore 

8 B. L. B, 244 

16. — I Washerman . 

Held, on the evidence, that the plaintiff had failed 
to prove he was a domestic servant of the testator, 
so as to entitle him to take a legacy under this 
clause. Bhim Das v. Upendra Mohan Tagore 

9 B. L. B. Ap. 4 

17, Husband and wife — Trustee 

— Sole use and benefit. A testator made the follow- 
ing bequest in his will : “I give devise, and 
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2. CONSTRUCTION — contd. 

to his son and daughter, and, after bequeathing,, 
some pecuniary legacies, devised certain immove- 
able property to the trustees in perpetuity in trust 
for the support of hospitals in the North-West 
Provinces, with directions that the surplus income 
(if any) from his personalty during the lives of his 
children, and on the death of either of them his or 
her annuity, and on the death of both of them 
the whole income of the personalty, should be 
applied in support of the hospitals. The will also 
contained a provision that the property should 
never be sold. In a suit for the construction, and 
for declaration of the trusts, of the will, it appeared 
that the income of the personalty was not more 
than sufficient, after payment of the legacies, to- 
pay the annuities to the testator’s children, and 
that the immoveable property was greatly in need 
of repairs and did not produce enough for the sup- 
port of the hospitals, or to enable the trusts of the 
will relating thereto to be carried out. Held, that 
the devise for the support of the hospitals was a 
valid devise, and one to which the Court would 
give effect, as being a charitable trust within the 
scope of 43 Eliz., e. 4. The statutes of Mortmain 
not applying to India, the Court will carry out such 
a trust when the subject is immoveable property, 
just as it would if it had been personal property. 
Held, also, that, if the prohibition against sale were- 
a valid one, the Court could not order a sale merely 
because it would be advantageous to the charity 
that the property should be sold, but held that the- 
prohibition against sale was void as being repugnant 
to the devise, and, notwithstanding such prohibi- 
tion, the trustees had power to sell, or otherwise 
alienate, the property for the purpose of maintain- 
ing the hospitals. Broughton v. Merger 

14 B. 1*. It. 442 

21. — Void bequests — 

Uncertainty — c c Surplus ’ ’ — General residuary be- 
quest. A testator by his will directed as follows : 

4 M do hereby direct my trustee to feed the really 
needy and poor at Gopeenathjee out of a separate 
expense out of my estate, to be contributed to the 
worship of Lukeejonardunjee, my ancestral goddess. 
Ido direct my trustee to spend suitable sums for 
the annual sradhs or anniversaries of my father, 
mother, and grandfather, as well as of myself 
after my demise, for the performance of the cere- 
monies and the feeding of the Brahmins and the 
poor ; to spend suitable sums for the annual con- 
tribution and gifts to the Brahmins, Pundits hold- 
ing tolls for learning in the country at the time of" 
the Doorga Pooja ; to cpend suitable sums for the 
perusal of Mohabharat and Pooran and for the 
prayer of God during the month of Kartick. Should 
there be- any surplus after the abcve expenditure,, 
then I do hereby direct ir> trustee to spend the 
said surplus in the contribution towards the mar- 
riage of the daughters of the poor in ray class and 
of the poor Brahmins, and towards the education 
of the sons of the poor amongst my class, and of the 
poor Brahmins, and other respectable castes, as my 
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trustee will think fit to comply.’ v: Held, that the 
gifts were valid testamentary bequests, and that 
the words “should there be any surplus after the 
above expenditure” created a general residuary 
bequest. Held , on appeal (affirming the decision 
of the Court below), that a general residuary be- 
quest was created by the concluding words of the 
clause, which would absorb any of the preceding 
bequests, if they should happen to be invalid. 
Queer e : Whether the bequests to pundits holding 
tolls, and for the reading of the Mohabharat and. 
Pooran and for prayer to God, were valid. Dwar- 
KANATH RySACK V . BURRODA PeRSAUD BySACK 

I. Xj. R. 4 Calc. 443 

22. Cy pres, doc- 

trine of. A testatrix bequeathed the interest of a 
Government promissory note to “The Calcutta 
Armenian Orphans College Funds for the Relief 
and Enjoyment of the poor families, Widows, 
Orphans, and Schools of the Armenian Nation,” 
to be received half-yearly by the wardens of the 
funds for the time being. Although there was a 
charity in Madras, called s c The Armenian Orphans 9 
College,” there was none in Calcutta or elsewhere 
answering the description of the Calcutta Armenian 
Orphans’ College, but there were two, and only 
two, charitable, institutions in Calcutta which 
provided for the relief and enjoyment of the poor 
families, widows, orphans, and schools of the 
Armenian nation. Of th ese, one, the Church of St. 
Nazareth, distributed money amongst, and gave 
relief to, the poor families, widows, and orphans 
of the Armenian community ; and the * other, 
the Armenian Philanthropic Academy, educated 
gratuitously the poor and orphans of the same 
community. The note was invested by order of 
the Court, and there had been a large accumulation 
of interest thereon. The governors of the two 
institutions concurred in asking that each should 
receive a moiety of the accrued and future interest 
of the fund. Held, that the cypres doctrine ap- 
plied ; that the accumulated interest should remain 
invested ; but that the accruing interest on the 
accumulated fund should be paid half-yearly, one 
moiety to the wardens of St. Nazareth’s church, 
and the other to the managers of the Armenian 
Philanthropic Academy. Lqngbottom v. Satoor 

1 Mad. 420 

23, Failure of object — Gy pres 

performance — Construction of unit The doctrine 
of cy pris as applied to charities rests on the view 
that charity in the abstract is the substance of the 
gift, and the particular disposition merely the mode, 
so that, in the eye of the Court, the gift, notwith- 
standing the particular disposition may not be 
capable of execution, subsists as a legacy vhich 
never fails and cannot lapse. It cannot be laid 
down as a general principle that the cy pres doctrine 
is displaced where the residuary bequest is to a 
charity, or that among charities there is anything 
analogous to the benefit of survivorship, since cases 
may easily be supposed where the charitable object 
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of the residuary clause is so limited in its scope, or 
requires so small an amount to satisfy it, that 
it would be absurd to allow a large fund bequeathed 
to a particular charity to fall into it. On the 
failure of a specific charitable bequest, jurisdiction 
arises to act on the cy pris doctrine, whether the 
residue be given in charity or not unless upon the 
construction of the will a direction can be implied 
that the bequest if it fails, should go to the residue. 
In applying the cy prls doctrine, regard may be 
had to the other objects of the testator’s bounty, 
but primary consideration is to be given to the gift 
which has failed, and to a search for objects akin 
to it. The character of a charity as being for the 
relief of misery in a particular locality may guide 
the Court in framing a cy pres scheme to benefit 
that locality. Unless the cy pr&s scheme framed 
by the lower Court be plainly wrong, a Court of 
Appeal should not interfere with it. Mayor of 
Lyons v . Advocate General of Bengal. 

I. Xi. R. 1 Calc. 303 : 26 W. R. 1 
I* R, 3 I. A. 3 % 

24. Charitable gift — Cy pres doc - 

trine— Lapse— Construction of will. A testator 
directed his executor to set apart a sum of R7,000* 
to provide a fund for or towards the education of 
two or more boys at St. Paul’s School, Calcutta,, 
such boys to be natives of Calcutta, of poor and 
indigent parents, or fatherless children of Arme- 
nian or other Christian religion. The testator died 
in 1867. In 1864 the St. Paul’s School, Calcutta,, 
was removed to Darjeeling. In the St. Paul’s 
School, Calcutta, the fees for day scholars and day 
boarders were R 8 and RIO respectively. In the 
St. Paul’s School, Darjeeling, there were no day 
scholars nor any day boarders, and the cost of a 
regular boarder would be about R400 per annum 
Held, that the gift did not lapse, being a general 
charitable bequest, and that under the circum- 
stances it must be executed cy pres. Malchus 
v . Broughton * . 1. Xj. R, 11 Gale. 591 

25 , Gift — Cy pres , 

doctrine of — Lapse of legacy — Costs. Under the will 
of A, who appointed the Administrator- General 
of Bengal his executor, B had a life-interest in 
the residue of the testator’s estate. B brought -a 
suit against the Administrator -General to have it 
declared that a pecuniary legacy, given under the 
will, had lapsed and fallen into the residue. Prior 
to the hearing it was agreed between B and the 
Administrator-General that the costs of the suit 
should come out of the testator’s estate ; this agree- 
ment was embodied in a consent order obtained 
on the application of the plaintiff. The suit was 
dismissed, and .this decision was affirmed on appeal. 
On the question of costs : — Held, that the estate 
of the testator not being before the Court, the 
agreement as to costs could not be carried 
out, and that the plaintiff must pay the costs of 
all parties to the suit. Malchus v. Broughton 

1. 1,. R. 13 Calc. 19$ 
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— Appointment of 

Failure to carry out wishes of testator. 


itrusiee- 

Where a testator had made a bequest for charitable 
purposes and had made no express provision for 
the management of the charitable trust so created, 
►except by directing that, in the event of bis heirs 
failing to carry out his wishes in respect of the 
trust fund, the Civil Couit should take the fund 
and the management of the trust summarily into 
its own hands : — Held, that, in the absence of 
misconduct, the widow, and not the Collector, was 
the proper person to be appointed trustee. Hori 
•Dasi Dari v . Secretary of State for India 

I. Ii. R. 5 Calc. 228 : 4C.L. R. 77 


27. 


- Bequest to charity 


— Public charity — Trust affecting land — • Perpetuity 
— Par si religious ceremonies ; baj rozgar , nirang - 
■din, yezashni , ghanibar, and dosla — Civil Pro- 
cedure Code (Act XIV of 1882), s. 527. A Pars! 
by his will directed that the income arising from 
a one-third share of a bungalow in Bombay, to 
‘which he was entitled, should be devoted in per- 
perpetuity to c 4 the performance of the baj rozgar 
ceremonies and the consecration of the nirangdin 
and the recitation of the yezashni and the annual 

• ghambar and dosla ceremonies. ” He further 

• directed that the said share Should not be sold 

•nr mortgaged. Evidence Was given, which showed 
that the above-mentioned religious ceremonies 
Were performed among Parsis rather with a view 
to the private advantage of individuals than for the 
public benefit. Held, that the trusts of the will 
were void, and that the direction that the property 
•should not be sold was invalid. Nowroji 

Banaji v . Bapuji Ruttonji Limbttwalla 

I. Ii. R. 11 Bom. 441 


Bequest to 


person with a direction that it should be used in good 
works (sard ham) — Direction void as being vague 
and indefinite — Succession Act (X of 1865)^ s. 125. 
A testator left a legacy to his wife in the following 
terms : 4C R2,000 to be credited in our shop in the 
mame of my wife Bai Rapi. Interest at 6 per cent, 
to be paid to her every year. If in her lifetime 
she demands the money to use in a good Work 
(sara kam), it should be given to her, but if she has 
mot taken it in her lifetime, Jamnadas and Bhagu- 
bhai are to dispose of it according to their own 
pleasure after death. ’ * Held, that this was not a 
bequest in favour of good Works (sara kam), but a 
bequest to the testator’s wife, with a direction to 
use it in good works (sara kam), and as that direc- 
tion was void for uncertainty, 'she was entitled to 
the money as if the will had contained no such 
• direction. Bai Bapi v. Jamnadas Hathisang 

1. R. 22 Bom, 774 


29. 




- Children — Domicile — Buies for 


►.of t 


alien- — Accretions to property from rents. 
a testator has an ascertained domicile, 
itruction of his will must depend on the law 
"omicile ; but if no particular law is appli- 
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cable, the will is to be interpreted by principles 
of natural justice. In such cases, in applying the 
rules of Hindu, Mahomedan, or English law to 
the wills of Hindus, Mahomedans, or East Indian 
Christians respectively, their particular habits 
and modes of life may be looked to as a guide to 
the interpretation. From the context of the will 
and surrounding circumstances, 4 4 children 5 5 may 
be interpreted as illegitimate children. Where 
by the will the income of estates Was left to 
devisees for life, with a gift over of the corpus on 
their death, and a portion of the income, instead 
of being divided among the tenants -for-life, was 
applied to the purchase of other estates : — Held, 
that those estates did not pass to the remainder 
men, but formed the absolute property of the 
tenants-for-life, and passed to their devisees. 
Barlow v. Orde. 

5 B. B. R. 1, 13 W. R. P. C. 41 
13 Moo. I. A. 277 


SO. 


Contingent gift — PtUtro 

poutradi, meaning of — Absolute estate. A Hindu, 
B L M, died in 1874, leaving a widow, K K D, 
a daughter’s daughter, HDD, and a brother, 
R L M, with whom he was on bad terms. By his 


will, which was made on the 9th of August 1870, 
and at a time when there was no reason to abandon 
all expectation of his leaving male issue of his own, 
B D M, directed that, in the event of his dying 
without leaving a son, grandson, or son’s grandson, 
his widow, K K D, should take the whole of his 
estate according to the shastras, and enjoy the 
profits thereof for her life, and that on her death, 
in the* event of a daughter or daughters having 
been born to him, then she or they, and on the 
death of her or them, then her or their son or sons 
(the testator’s daughter’s sons) should in like 
manner take and become the owner or owners of 
the estate according to the shastras, and that in 
the event of there being no daughter or daughter’s 
son of the testator living at the time of the death 
of his widow, then his granddaughter (daughter’s 
daughter), HDD, should take the whole estate 
absolutely from generation to generation ( puttro 
poutradi); and that in the event of no son or 
daughter being born to the testator after the exe- 
cution of his will, and of his granddaughter (daugh- 
ter’s daughter), H D D, dying childless, or being 
a barren or childless widow, or otherwise disquali- 
fied, then the whole of his property should go to the 
Government, to be employed by it for charitable 
and philanthropic purposes. The main object of 
the testator B L M, in making these dispositions 
of his property was admittedly to exclude B L M, 
from the inheritance. Held, that E D D, if she 
survived the testator’s widow K K D, and was not 
then a barren or childless widow or otherwise dis- 
qualified, would take, not a life-interest, but an 
absolute estate, to the exclusion of B L M. Held, 
also, that the words 4 ‘puttro poutradi’ ’ has gene- 
rally the effect of defining the estate given as an 
estate of inheritance, and did not by themselves 
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necessarily denote that the estate given was to be 
one descendible to heirs male only. Held, also, that 
in case of H D D not surviving K K D, or of her 
being at the time of the death of K K D for any 
reason disqualified from taking the estate, then 
upon the death of K K D the gift to the Govern- I 
ment of the reversion to the exclusion of R L M, 
would take effect, and Was a good and valid gift. 
Hori Dasi Dabi v. Secretary oe State for India 
1. 1* R. 5 Calc. 228 : 4C,L. R. 77 

31. Gift to children 

on thier attaining 21. Where words of contin- 
gency form part of the description of the class of 
persons to take, as in the case of a gift to those 
“who shall attain the age of 21, 5 5 the words must 
receive their natural construction, and no estate 
vests in any one till he attains the prescribed age. 
In such a case there must be something in the 
context pointing to a different construction, or 
something in the Will inconsistent with the literal 
construction, to justify a Court in adopting any 
but the literal construction. In the case of words 
of contingency occurring in the description of the 
class of persons to take a mere gift over is not 
sufficient to change their meaning. Ballin v. 
Ballin . I. L. A. 7 Calc. 218 : 8 C. L. R. 28 

32. Period of dis- 

tribution — Survivorship. A, a Hindu, made the 
following provisions by his will : “ I have two 
sons living, B and C , they, and an infant son of my 
eldest son, the late D, and my wife E (four persons) 
shall succeed to the whole of my estate : these 
four persons will receive equal shares. If any of 
these four persons happen to die, which God avert, 
the survivor of them will receive this estate in 
equal shares ; but if there be a son or a grandson 
surviving as the heir and representative of the party 
dying, such survivor shall succeed to his share : 
if there be a daughter or granddaughter in the 
female line surviving, such survivor shall receive 
a share of the property ,* the expense of the mar- 
riage of such female child only shall be defrayed 
out of the estate,” and also provided that, 44 so 
long as my infant grandson shall not have attained 
his majority, the whole of my estate shall remain 
undivided.” All the persons named survived 
the testator. Held, that they took absolute inter- 
ests in the shares named, and that the estate 
became divisible on the infant son of D attaining 
maiority. Ellokassee Dossee v. Durponarai 
Bysack . . > I* I*. R. 5 Gale. 59 

; 33. — ■*- Vesting of es- 

tate in executors — Directions to executors , effect 
of. A testatrix, after appointing certain persons 
to be executors of her will in respect of the whole 
of her property, directed that they should 4 4 take 
possession of the whole of her property, and keep 
the same under their protection ; 5 5 that they should 
pay out of her estate the charges of interment, 
etc., that they should repair four houses annually 
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out of the income thereof, having let them out to* 
hire, and after paying taxes and ground -rent divide- 
the proceeds every three months between the testa- 
trix’s two sons, that the executors should not give- 
the rents to the creditor, because the bequest of' 
the income to the sons was 4 ‘not an entire gift to- 
them, but a mere provision for their support.” 
The will proceeded as follows : 44 Should my son; 
M happen to die before the decease of his wife,, 
then I give the share of M. to his widow H M, etc., 
and after the death of H M, should my son M not 
have left any legitimate male child, then I give 
the above share to my son, J, etc. After the death 
of ill (and his wife), should he have left legitimate- 
male children, such male children shall in the 
same manner receive the income once in every 
three months till they attain the age of 21 years,, 
and then the amount of their share shall be divided 
into equal portions, and each of them having become 
the owner of his portion shall receive the same 
from my executors, but if H M die before M, and 
M die without having had legitimate male children 
then I give and bequeath the shares of my son* 
M to my son J as a provision for his support, etc. 
If my sons M and J die without having male issue, 
and if their wives, that is to say, H M and C J r 
die without having male issue begotten by my 
sons, then I give my garden, etc., actually and. 
entirely to the sons and daughter of my daughter 
G, begotten by her first husband, G A, that is, to 
A MB and N- or in case of their death to their sons 
and daughters, lawfully begotten, or to such of 
them as shall survive at the time. My said garden- 
shall be divided into equal shares, and each off 
them having received his share in equal proportion* 
as a legacy from me, shall enjoy the same.” M 
and H M, his wife, died without having left any 
children ; J died in the lifetime of M A, and one 
of the sons of G , died without leaving children in 
the lifetime of H M. Held , first, that the direc- 
tion to the executors to lease the property indefi- 
nitely and out of the income to make repairs, pay 
taxes and ground -rent, and apply the rent to the- 
maintenance of the sons, was sufficient to vest, 
the legal estate in the trustees. Secondly, that 
such estate was an estate in fee. Thirdly, that 
the children of G took equitable estates in remainder 
in fee, defeasible in case of their death in the life- 
time of the first taker for life, in which event there- 
was substituted a devise to their children in fee. 
Fourthly, that the children of G took as tenants-in- 
common, and not as joint-tenants, and therefore,, 
that, as there was nothing from which cross re- 
mainders between the children of G could be* 
implied, the share of A reverted to the heir-at-law 
of the testatrix. Fifthly , that wherever any 
estate in fee is devised to a trustee in trust without" 
any limitation of the estate of the cestui que trust,. 
the latter takes the beneficial estate in fee. Shir- 
core v . Administrator-General 
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34. Gift to chil- 

dren. A testator, after providing for payment of 
debt, etc., directed that the ’Whole of his property 
should be disposed of and the proceeds placed in 
the Oriental Bank with power to the executors 
to invest the same in mortgages, and to leave 
.existing mortgages untouched. The will then 
contained this direction : 4 6 That a monthly sti- 
pend of R15 be paid to my daughter E S for her 
own benefit, and R20, for the benefit of her two 
children (during their minority), and in the event 
•of the demise of any of the said children occurring, 
the sum of RIO to cease rateably as being the allow- 
ance for each child ; that on each of the children 
attaining their age of majority, I request that my 
executors pay to each of them severally and propor- 
tionably the full amount of interest accruing from 
my estate (the existing provision for my two 
daughters to continue during their natural life), 
and after their demise the said interest in like 
manner to revert to their heir or heirs in succes- 
sion. 5 * Reid , first, that a direction to pay a 
monthly stipend to E S and M D respectively 
was simply a charge upon the testator’s estate to 
pay the said stipends to E 8 and M D for their 
respective lives. Secondly, that E 8 and M D 
•were severally entitled during the lifetime and 
minority of their children to a monthly stipend 
.of RIO in respect of each child, such payment to 
cease upon the death of each child or on its attain- 
ing majority, till which latter event the said children 
•took no interest under the Will. Thirdly , each 
child upon attaining its majority took a share of 
the residue, proportioned to the number of children 
then living, and a contingent proportionate interest 
in the shares of each of the other children Which 
would become vested on the death of each one dying 
under twenty. Fourthly , the limitation of the 
gift, <c during their natural life and after their de- 
mise, the said interest in like manner to revert to 
their heir or heirs in succession, * 5 did not prevent 
the children from taking their several shares 
absolutely under the will. Semble : The rule in 
Wild's Case, 6 Hep. 17, is not applicable to per- 
sonality. Agnew v. Mathews 

1 XxlcL Jur. O. S. 74 : 1 Mad. 17 

— — — — Gift over —No, 

mention of time for the occurrence of specified un- 
. certain event — Succession Act (X of 1865), s. Ill, 
ills . {d) and (e), application of. A testator by his 
Will bequeathed to qilqK a legacy with the proviso 
that if 4 ‘after the expiration of nine years from 
my death . . >K should die without 

son or grandson, then M shall get his (K's) proper- 
ties.’ 5 The uncertain event, namely, the death of 
K without son or grandson, did not happen before 
the expiry of nine years from the testator’s death, 
that is, before the period of distribution. Held, 
that where a will fixes the nearer limit of time be- 
yond which the specified uncertain event is to 
happen, but does not fix either any definite point 
-of time at which or any further limit of time within 
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which that event is to happen, it does not amount 
to the mentioning of a time for the occurrence of 
that specified uncertain event. That s. Ill of the 
Succession Act lays down a hard-and-fast rule 
regulating the validity of certain classes of contin- 
gent bequests, which must be applied wherever 
applicable without speculating on the intention 
of the testator. Norendra Nath Sircar v. KamaU 
hashini Dcisi , I. L. R. 23 Calc. 563 , followed, 
that this case came under s. ill of the Succession 
Act, and the gift over, that is, the legacy to M s 
could not take effect, as the specified uncertain 
event contemplated did not happen before the 
period of distribution, and that K took an absolute 
indefeasible estate in the legacy. Edwards v. 
Edwards, 15 JBeav. 357 ; Tagore v. Tagore, IS 
W. R. 359 ; and Soorjee Money JDassee v. Deno - 
bundoo MullicJc, 9 Moo . I. A. 123, referred to. 
That the language of the ills, ((f) and (e) does not 
control the hard-and-fast rule laid down by s. 111. 
Monohur Mookerjee v. Kasiswar Mukerjee. 
Mohendro Nath Mukerjee v. Kasiswar Muker- 
jee ... 3aw.Tr.478 

86. — — Gift over on 

failure of prior devise . A testator made the follow- 
ing disposition by his will : *‘I appoint my brother 
N sole executor of my estate and effects after my 
decease, who shall pay all my debts and collect 
all outstandings. My wife is supposed to be in the 
family Way; should she bring forth a male; in 
that case he will be the sole heir of my property 
and effects on his attaining proper age. If, on 
the other hand, she is delivered of a female child, all 
the expenses of her marriage or maintenance till 
that period should be defrayed from my estate, 

I also wish that she should receive a legacy of a 
Government 4 per cent, promissory note for R 2,000 
on her attaining proper age. In case my so?i dies 
before attaining proper age, all my estate and property 
should be taken possession of by my brother . My 
wife is to receive a Government 4 per cent, promis- 
sory note for Rl,000 as a legacy, and is to be main- 
tained from my estate if she continues to live in our 
family dwelling-house under my brother’s protec- 
tion. ” The child With which the widow was 
enciente turned out to be a daughter. Held, that 
the clause in italics was one purporting to give 
the property, and not only the management of it 
to N, the power of management having already 
been given him in appointing him executor ; that 
the provisions for maintenance of the widow, and 
for the marriage expenses of the daughter, tended 
to, show (putting aside the legacies) that the widow 
and daughter were not to take the larger estate 
which they would have successively taken as heires- 
ses, and that the wife of the testator having borne 
to him a son, and the apparent intention of the 
testator having been to give the estate to N, if the 
son did not take, or if the estate to the son failed 
by reason of his not attaining proper age, the gift 
over to N, on the principle laid dowm in J ones y. 
Westcomb, 1 Eg. Gas., Air 245, took effect on 
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failure of the gift to the son, even though such 
■failure was not in the precise manner expressed in 
the terms of the gift. Okhoymoney Dasee 
Nilmoney Mtjllick I. L. R. 15 Calc. 282 

37. Vesting — Period 

of distribution — Gift of dividends. S, a Portu- 
-guese inhabitant of Bombay, by his will 
dated 19th March 1866, devised all his estate, 
real and personal, to. his executors in trust to 
realize the same, and invest the proceeds thereof 
in the public funds, and directed as follows : ‘ ‘(i) 
The dividends arising therefrom shall be applied, 
at the discretion of -my executors, towards the 
maintenance and education of my children until 
each of my sons attains the age of twenty-one 
years, when his or their share shall be paid unto 
'him or them ; (ii) I desire further that whatever 
may be remaining, of the moneys collected by my 
executors, after all my sons shall have attained the 
age of twenty-one years, and after ^ my daughters 
shall have been married, shall be distributed, after 
•deducting R2,Q00 as dowry given to two daughters, 
in equal parts between my sons and daughters 
that may be surviving at the time ; (iii) in case any 
of my children shall happen to die under twenty- 
one years, then I give and bequeath the share or 
shares of him, her, or them, so dying, unto the 
•survivors or survivor of them. 9 * Held , that the 
gift to the sons, contained in the first clause, was a 
gift of his share of the dividends to each «on on his 
attaining twenty-one years of age, and that by 
such gift his share of the corpus became vested in 
- each sonwhen he attained that age. Held , further, 
that the provisions of the third clause, which 
related to the distribution, did not divest the 
shares so vested. Clear words must be used to 
. divest an estate once vested. Held , also, that only 
such of the daughters as were surviving at the 
period of distribution specified in the second 
• clause of the will were entitled to a share in the 
.estate. DeSotjza v. Vaz I, L. R. 12 Bom. 187 

SB, — _______ Vesting — Post - 

ponemeni of enjoyment — Accumulation until 
the age of thirty. The testator by his will constitut- 
ed his two disciples, S and J (aged eighteen and 
•eleven years respectively), his heirs, “ subject to 
the conditions written below,” and he directed 
that out of the net income of his estate his trustees 
should expend R500 every year, for the main- 
tenance of each disciple, or pay that amount to 
•each disciple every year, and that when J should 
attain the age of thirty years, the trustees should 
give to J the net residue of his property re- 
maining at that time, or, in the case of J's decease, 
should give the same to S. Held , that the property 
vested in J on the testator’s death, but only for a 
life-estate. Held , also (reversing the decision of 
Jabbinb, J .), that the direction for postponement 
of enjoyment, after the coming of age of the devisee 
must be disregarded, and that (subject to the 
payment of R500 a year to 8) the income of the 
property (including all income accrued since his 
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m ajority) must be paid to J, the respondent re- 
gaining the corpus until J should attain the age 
of thirty years. Gosling v. Gosling, Johns. 265, 
followed. Gosavi Shivgar Day agJar v. Rivett- 
Carnac . . I. L. R. 13 Bom. 463 

89. ~ — — — — — — — — Perpetuities, Pule 

against — Superstitious uses — Trust for masses — ■ 
Executor — Assent of — Vesting of bequest. An 
Armenian died in Madras in 1836, leaving a will 
whereby she appointed executors and bequeathed 
a certain sum “that the income thereof be given 
for perpetual masses for the benefit of my soul 
and for the souls in purgatory,” and she also 
bequeathed* inter alia , R42,00Q to her grand- 
daughter, for life, and provided that in the event 
of her marrying and having children she could 
bequeath to them the said R42,000, but in the 
event of her dying without issue, R 14,000 out of 
the said R42,000 should be subtracted and given 
to her husband, and the remaining R28,000 should 
be added to the first-mentioned bequest, and the 
income thereof be similarly given for masses. 
The executor with probate gave effect to the first- 
mentioned legacy. By a settlement made in 
contemplation of the marriage of the grand- 
daughter, the subject of the second legacy was 
settled as provided in the will except as to the 
R14,000, as to which it was declared that in the 
event of there being no issue of the marriage, and 
of the wife surviving the husband and dying with- 
out marrying again, it should be divided between 
the residuary legatees of the testatrix. The hus- 
band Was a party to the settlement, as also was the 
executor of the testatrix who was one of the trustees 
of the settlement. The marriage having taken- 
place, a suit was brought by the husband and wife 
against the trustees, and a decree was passed 
under which the trustees were relieved of their 
office, and the trust funds paid into Court with 
the direction that interest accruing thereon be paid 
to the wife until further orderl The husband 
died without issue, and subsequently in 1890 the 
wife died, not having re-married. The Adminis- 
trator-General of Madras took out letters of ad- 
ministration to administer the estate left unadmin- 
istered of the testatrix, and the R42,000 above 
referred to were paid over to him. Held , by She- 
phard, J that the sum of R 14,000 by reason of 
the settlement, but not otherwise, fell into the 
residue of the estate of the testatrix. Held by 
Collins, G. J and Handley, J., affirming She- 
phard, (i) that the sum of R28,000 formed un- 
administered assets of the estate of the testatrix ; 
(ii) that the bequest for masses was void as infring- 
ing the rule against perpetuities. Colgan v * 
Administrator-General oe Madras 

I. X, R. 15 la d. 424 

40. . - ■■■•• — — Succession Act 

(X of 1865), ss. 68, 105 , 159— Trust fund to be 
called after testator's name — Perpetuities — Pule 
against— Creation of fund, and dispositions except 
directions for making it a perpetuity , held valid — 
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Premises to F W M, the devisee took on the tes- 
tator’s death a vested interest in that property, 
liable to be divested in the event of his dying under 
the age of twenty-one years. Held , also, that under 
the terms of the devise in the fifth and sixth clauses 
of the will of a certain house and premises and 
furniture to the children of the testator’s late- 
daughter E W (who was dead at the date of the 
will), there Was an absolute gift to the children 
of E W of the testator’s whole interest in that 
property, and that such gift was not controlled 
by the directions in the latter part of the fifth 
clause that the house should not be sold until the 
youngest grandchild attained the age of eighteen 
years, which must be regarded merely as an ex- 
pression of the wish of the testator and not as a 
precatory trust, and was of no legal effect ; and" 
that the children oi E W who were living at the 
testator’s death did not take as joint tenants, but 
took as personce designate, each an equal share in 
the property, which vested in them on the death’ 
of the testator, and therefore the share of one of 
them, E G W, who had survived the testator, but 
died subsequently, having vested in E G W, passed 
to E G IPs representative, the ninth defendant. 
In the sixteenth clause of the will the testator 
directed his executor and trustee out of a certain- 
sum of R500 to 4 4 disburse various petty pensions- 
to some poor people who have been mentioned to* 
him” (the executor and trustee) 44 by me.” Held, 
that there was a deficiency on the face of the will 
as to the objects of this bequest, and by s. 68 of 
the Indian Succession Act no extrinsic evidence 
could be admitted as to the intention of the testa- 
tor, and that this legacy therefore failed and fell 
into the undisposed of residue. Held , also, that the 
bequest in the seventeenth clause of the will of 
R 10,000 to the support of the testator’s Tem- 
perance and Reading Rooms for European pen- 
sioners and the Poor Widows’ Quarters attached 
thereto, being a bequest to charitable uses, was 
void under s. 105 of the Indian Succession Act, 
as the testator had nearer relatives than nephews, 
and the will was executed less than twelve- 
months before his death. Administrator- 
General of Madras v. Money 

1. 1*. It. 15 Mad. 448 

41. — Joint tenancy - 

in- fee — Life estate — Intention of testator— Restricted’ 
enjoyment, direction as to . A testator devised his 
state should his wife remain his widow, for the 
general benefit of his wife and her child then living, 
and any other children to be born to him of his- 
said wife before or after his death. He also pro- 
vided that, should his wife remain his widow, she* 
should have a full life-interest in the estate, and. 
should not be annoyed with any vexation about 
shares during her lifetime, but that after her death 
her children and their descendants should take- 
per stripes ; and in the event of his wife not remain- 
ing his widow and her child or children being living, 
then the estate should go for the general* benefit; 


subsequent — Precatory trust , expression of wish held 
not to create — Patent deficiency as to objects of be- 
quest — Failure of legacy — Charitable uses , void 
bequest to. Where by his will a testator directed 
the establishment in the Bank of Madras by the 
executor and trustee of the will, of a fund to be 
called after the testator’s name, the “Garratt 
Trust Fund,” and directed 4 4 that such trust 
fund shall never be removed from deposit in the 
said bank of Madras at Madras so long as that Bank 
shall exist,” and 44 that ‘The Garratt Trust Fund 5 
shall be a continuing fund to all time, ” and that 
the interest therefrom should be enjoyed by certain 
legatees and 44 the same shall he inherited by any 
child or children of them hereafter from time to 
time and from one generation to another in accord- 
ance w ' ' ’ 

nothing 


•ith all legal rights :’ ’ — Held , that there was 

o illegal about the creation of this fund, 

except ^the direction that the securities represent- 
ing it should never be received from deposit in the 
Bank of Madras, which, as an attempt to create 
a fund in perpetuity, was invalid ; but that this 
did not prevent the intention of the testator to 
create and endow the fund from being carried out, 
and that the legatees took an absolute interest. 
The testator bequeathed 4 4 to my grandchildren 
by my said late daughter E W, also to my grandson 
F W M and to his step-brother G W Jf” in equal 
shares a certain fund. Held, that this was a bequest 
to the testator’s grandchildren by his late daughter 
E W not as a class, but to them invidually as per- 
sonae designates. Held , also, that, under the terms 
of the will, the testator’s said grandchildren by 
the late E W and F W M and GWM took 
vested interests in their respective shares in the 
said fund from the death of the testator ; that the 
gift to them of 4 4 the benefit, interest and profit ’ ’ 
of the fund was a gift of the corpus of the fund 
by virtue of s. 159 of the Indian Succession Act ; 
that they took as tenants-in-eommon, not as 
joint tenants ; and that under a power given to 
the executor to make disbursements from the said 
fund for certain purposes for the benefit of F W M 
in connection with his going to and returning from 
England the executor was not authorized to 
apply, towards those purposes, more than F W 
Ws one-ninth share in the said fund, as it was not 
the intention of the testator to give F W M a 
benefit out of that fund over and above that share, 
and that the executor, in making disbursements 
for the purposes specified, was only empowered 
to trench upon the principal of that share if the 
income, is applied under the power of disburse- 
ment for F W M's support* and maintenance in 
England, were not sufficient. Held, also, that 
under the terms of the devise in the third and 
fourth clauses of the will of a certain house and 
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of his children in equal shares when of the age 
allowed by law. And in the event of his said wife 
contracting a second marriage, and his children 
dying before marriage, and without children and 
under age, his wife should take half of his estate 
and the testator’s brother the other half, and in 
the event of the brother dying without children 
the testator’s wife should take the whole estate. 
The testator’s wife remained his widow until her 
death, her children having all predeceased her 
without being married. Held , that the intention 
of the testator by the first devise was to give an 
absolute estate to his wife and children jointly, 
and that the remaining clauses of the will were 
merely intended to restrict the mode in which they 
were to enjoy the gift. Haliburton v. Adminis- 
trator-General of Bengal 

I. Ii. B- 21 Calc. 488 

4.2. — — — Duress — For- 

feiture — Condition of residence. A testator by 
his will directed that if any of the female members 
of his family, either from misunderstanding or 
from any other cause, should live in any other than 
a holy place for mare than three months, except 
for the cause of pilgrimage, they should forfeit 
their rights under the will. The plaintiff, a widowed 
daughter-in-law? of the testator, and a minor, 
was removed from his house by her maternal rela- 
tions and brother with the aid of the police, and 
resided for more than three months with her 
mother. Held , that under the circumstances 
the plaintiff’s absence did not work a forfeiture. 
Clavering v. Ellison, 7 H. L. Cas. 707, referred to. 
Tin Cotjki Das see v. Krishna Bhabini 

I. D. B. 20 Calc. 15 

43. — . — Vested inter- 

est — Conditions repugnant— -Condition restricting 
immediate enjoyment — Commission allowed to trus- 
tees , calculation of. Where a testator who died 
in 1S96 bequeathed the -whole of his property, with 
the execution of an annuity to his wife of £250 per 
annum and some other specific legacies, to his only 
son, who had attained majority at the date of his 
father’s death, but subject to the restriction that 
he should not be allowed to enjoy it until the end 
of the year 1900, and appointed two trustees to 
carry out his wishes ; — Held, that the son took an 
immediate vested interest in the estate of the 
testator. Held;, also, that the condition restrict- 
ing immediate enjoyment was a condition repug- 
nant and was invalid. Gosling v. Gosling, John. 
265 ; Weather all v. Thornburgh, L. R. 8 Ch . JDiv. 
261, followed. Where commission is allowed 
to trustees annually, such commission should be 
calculated on the income of the estate, and not on 
the corpus. Lloyd v. Webb 

1. 1*. B. 24 Calc. 44 

44. Absolute gift — Repugnant gift 

over — fndefiniteness of gift — Reputed wife — Mar- 
riage, proof of. On the construction of a will 
which was as follows ; 4 T hereby declare all 

VOL. V. 
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former wills cancelled, I desire' '.that,", my V wife- 
should obtain possession of all my property and 
enjoy the benefit of all moneys that may accrue 
until her death, when I wish that whatever may 
remain shall be used for the education of the child- 
ren of the Eurasian and Anglo-Indian community. 

I desire that this will be administered by the 
Official Trustee of Madras.” Held, ( i) that the 
reputed wife should take under the will without 
strict proof of the marriage, no fraud being im- 
puted to her in the matter of the marriage ; (ii) 
that the gift to the wife was absolute and the gift 
over bad for repugnancy. Administrator-Gene- 
ral of Madras v. White . 1. 1«. B. 13 Mad. 379 

45. Restriction on 

legatees — Enjoyment — Residuary estate. Where a 
testator leaves a legacy absolutely as regards his 
estate, but restricts the mode of the legatees’ enjoy- 
ment to secure certain objects for the benefit of the 
legatee, and where such objects fail, the absolute 
gift prevails, and does not fall into the residue 
of the testator’s estate. Therefore, where a testa- 
or gave legacies to certain of his grandsons and 
granddaughters but nevertheless declared that 
such legacies should be held upon trust (as to the 
legacies to the grandsons) to invest the same and 
to apply the income during the minority of the 
legatee towards his maintenance and education,, 
and upon his attaining the age of 21 years to pay 
him the income during his lifetime, and after his 
death to pay such income unto the widow of such 
grandson, and after the death of both of them to 
transfer the capital unto the child or children of 
such grandson, as being a son or sons should attain 
the age of 21 years, or being a daughter should 
attain that age or marry, in equal shares as tenants- 
in-common ; and where the testator especially- 
provided as to the legacy left to one grandson 
that upon the happening of certain events it should 
be paid to his other garndchildren : — Held, that 
the gift to the grandsons were absolute, and that 
the subsequent provisions were simply a qualifica- 
tion of the gifts for the benefit of the legatees ; and 
that therefore upon the death of one of the 
grandsons unmarried, his legal representative 
was entitled to the legacy left to him. 
Administrator-General* of Bengal v . Afcar 

I. D. B. 3 Calc. 553 

46. - - Proviso for cesser — Condi- 

tion — Conditional limitation — Breach of condition 
— Residence . P C T, a Hindu, died living an 
only son, G M T, and having first made his will 
in the English form, whereby, after declaring that 
lie had already made sufficient provision for his son 
Q M T, and that GMT was to take nothing under 
the will, he gave all his property to trustees, upon 
trust, as to the prosonal estate, “ to collect and 
get in the same ” With certain specified exceptions, 
and thereout to pay his funeral expenses and debts 

and such legacies as were not by the will postponed 
in payment and to invest the residue, and out o£ 

18 s 
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to the Privy Council ; and G M T filed a cross-appeal 
in which he claimed that the gift of the life-estate 
to J M T ought to be declared void. Rv the order 
of Her Majesty in Council, which was dated the 
9th August 1872, and which arrived in Calcutta in 
September 1872, all the limitations after the limita- 
tion to J M T were declared void and inoperative, 
and it was further declared that J M T w T as bene- 
ficially entitled to a life-interest in the reality, 
and also in the personality directed to be conveyed 
or converted into a fund, subject to the payments 
on the will directed to be made, and to the provi- 
sions in the will not thereby declared to be void ; 
and also until the legacies and annuities fell in and 
•were satisfied, to R2,500 a month out of the net 
rents of the reality, and also to the surplus rents of 
the same and the surplus interest of the personality ; 
and that, upon the failure or determination of 
J M T's life-interest, GMT Was entitled as heir-at- 
law to the real and personal property. The proviso 
for cessor was not among the provisions of the will 
which were declared void. J M T was one of the 
trustees under the will. After the testator’s death, 
the business of the estate continued, as theretofore, 
to be carried on in a portion of the baithakhana 
house ; and J M T, who had a family dwelling-house 
of his own, used, up to November 1869, to attend at 
the baithaldiana daily for the transaction of business. 
In November 1869 J M T quarrelled with his co- 
trustees, and ceased to go to the baithaldiana. In 
April 1870 he demanded from the other trustees that 
possession of the baithakhana should be given to him 
and upon their insisting on the right to occupy the 
portion of the baitkakhana used for the purpose of 
the estate business, sued them for possession. In 
July 1870 a decree for possession was made in his 
favour. The trustees appealed, and ultimately, in 
July 1871, the Appellate Court made a declaration 
that it was consistent with the trusts of the will 
that J M T should enter into possession ; and the 
trustees were ordered to deliver to him possession 
of the baithakhana, except the portion of the ground 
floor occupied for the business of the estate. After 
obtaining his decree, J M T found that the baithak- 
hana was in a very bad state of repair and called 
upon the trustees to have proper repairs executed. 
On their refusal to do so, except under direction of 
the Court, J M T, in December 1871, brought a 
suit to compel them to effect necessary repairs ; 
the trustees contested the suit, but in March 1872 
a decree was passed directing them to make their 
repairs. Subsequently repairs were begun which 
were completed in October 1872. In a suit by G M 
T r alleging that J M T had committed a breach of 
one or more of the conditions contained in the pro- 
viso for cesser, by not residing in the baithakhana 
house and by neglecting to keep it in repair, and had 
thereby incurred a forfeiture of which the plaintiff 
was entitled to take advantage : — Held, that the 
clause containing the provisions for cessor and, 
shifting of the estate was intended to come into 
operation as a whole and not piecemeal, and there. 
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the annual proceeds of such investments, so far 
as the same would extend, to pay certain annuities 
and postponed legacies as they became due, 
and to pay such surplus income as might from 
time to time exist to the person entitled to the 
beneficial enjoyment of the real property or the 
surplus rents or profits thereof, with an ultimate 
trust, after all the legacies and annuities had been 
satisfied, for the person or persons entitled to the 
beneficial enjoyment of the real property. And 
as to the reality upon trust until all the debt and 
legacies had been paid, and all the annuities had 
fallen in, to receive the rents, and thereout in the 
first instance to pay the unsatisfied legacies and 
annuities, and to pay the surplus rents to the person 
or persons for the time being to whom the real estate 
(subject to the devise to the trustees) -was, given 
by the will. And as a first charge on the net in- 
come of the real property (after satisfying the 
expenses of establishments), the testator directed 
the trustees to pay R30,000 per annum to the 
person for the time being entitled to the beneficial 
enjoyment of the real property or the surplus in- 
come thereof. He further directed them, after all 
the annuities and legacies had fallen in and been 
satisfied, to convey the real estate, so far as the then 
condition of circumstances would permit, unto and 
to th$ use of the person entitled, under the limita- 
tions contained in the will, to the beneficial interest 
therein. The first limitation Was to J M T for life. 
At the end of the limitations of the real estate, 
the will contained the following proviso : “ Provided 
always, and I hereby declare if any devisee, or 

tenant -for-life shall permit or suffer 

the said property so devised and limited as afore- 
said, or any portion thereof, to be sold for arrears 
of Government revenue, or shall, after attaining his 
majority, cease to keep up in a due state of repair, 
and to use as his residence in Calcutta, the said 
baithakhana house and premises where I now 
reside, and make use of and enjoy my library, horses, 
carriages, farmyard, furniture in the said house, and 
jewels, gold and silver plates, etc., in my use or pos- 
session, then, and immediately thereupon, the devise 
and limitations in this my will contained and de- 
clared shall wholly cease and determine as to him, 
and the person next in succession to him under the 
limitations aforesaid shall at once succeed,” as if 
the person committing a breach of such conditions 
had then died. The testator died in August 1868. 
In December 1868 his son G M T instituted a suit 
for the purpose of^ avoiding and setting aside the 
trusts and limitations of the will, except so far 
as they were for payment of debts, legacies, and an- 
nuities. This suit was dismissed on the 1st of April 
1869. GMT appealed, and on the 1st September 
1869 the Appeal Court declared him to be absolutely 
entitled to the personality, subject to the trusts for 
payment of debts, legacies and annuities, and en- 
titled, on the death of the defendant J M T t the 
tenant-for-life, to the reality. J M T and others, 
claiming under the limitations in the will, appealed 
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fore that, until J M T came into full beneficial 
enjoyment of the life-estate given him by the will, 
or at all events until he became entitled to the sur- 
plus rents, the time had not arrived when that 
clause was intended to apply. Held , further, that, 
assuming that such time had arrived, the action 
of the plaintiff, in contesting the right of J M T, 
under the will, to occupy the baithakhana house 
and premises, debarred him from claiming that 
effect should be given to the clause of forfeiture for 
non-residence. Even apart from any action by the 
plaintiff, the conduct of the trustees in disputing 
the right of J M T to possession of a portion of the 
baithakhana house, and refusing to repair, would 
suspend the operation of the forfeiture clause until 
October 1872, inasmuch as it prevented him until 
that time from obtaining such a possession as was 
contemplated by the forfeiture clause. The 
forfeiture clause was not brought into operation by 
the judgment and order of the Judicial Committee 
of 9th August 1872. Held , on the evidence, that 
J M T had complied with the conditions as to resi- 
dence. Ganendro Mohun Tagore v. Juttendro 
Mohxjk Tagore . . . . 12 B. L. R. 1 

On appeal to the Privy Council : — Held , that, as 
the clause provided for the cesser and determination 
of the life-interest of J M T in the event of the condi- 
tions in it not being performed, his interest, not- 
withstanding the conditions over had been declared 
to be void, would cease when that event happened. 
Held, that the clause could not be constructed so as 
virtually to defeat it, and therefore it must be held 
to be operative before the trusts of the will were 
at an end, and J M T’s state perfected by a con- 
veyance. But held on the evidence that there had 
been no breach of the condition contained in the 
clause. The delay in not residing before October 
1872, was not unreasonable. Where, in a condition 
of residence, no manner or period of residence is pre- 
scribed, but residence simply, and without definition 
exclusive residence is not supposed to be meant ; 
in such cases the occasional use of a house and keep- 
ing an establishment in it with the intention of again 
using it as a residence is a sufficient compliance 
with the condition. Ganendro Mohun Tagore 
V. JtTTTENDRO MOHTJN TAGORE 

14 B. L. R. 60 : 22 W. R. 377 
L. R. 1 1. A. 387 

47. Power' of appointment— 

Execution of power — Marriage settlement. A tes- 
tator, after giving certain specific bequests, disposed 
of his property as follows : “ I request that the in- 
terest of my property, invested in Government secu- 
rities, be disposed of from time to time as follows : 
First, to my dear son A two shares ; to my two dear 
daughters, B and O , each one share ; the interest to 
be paid to them quarterly or half-yearly as may be 
most convenient. Second, I request that these 
shares shall not be transferable during their life- 
time. Third, at the demise of any of my children 
without issue, any such share to be divided in the 
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above proportion to the survivors. Fourth in the 
event of issue, they may bequeath their share 
to any one of their children they may select, 
subject to the above conditions.” G married in 
1874, and, by a settlement made in consideration 
of the marriage, her share was assumed to be 
assigned to trustees upon certain trusts. In 1875 
C and her husband made the following joint 
will : “ We do hereby constitute the survxvor 

of us to be executor or executrix in our estate 
and sole heir of the same, together with the child 
or children begotten in our marriage.” She 
died, shortly after the execution of the above will, 
leaving one child. In a suit by C's husband and the 
trustees of the settlement of 1874 for the administra- 
tion of the testator’s estate and for the construction 
of his will : — Held, that the settlement of 1874 could 
not operate upon C’s share in consequence of the 
direction of the testator, that it should not be trans- 
ferred in the lifetime of G, and that the plaintiffs 
took nothing under the settlement. Held, also, that 
the power of appointment given by the will of the 
testator had not been properly exercised by the joint 
will, and that the child of G took the whole of her 
mother’s share. Fehrsest v. Simpson. 

I. L. R. 4 Calc. 514 

48. Qift of income 

for life with power to appoint — Invalid power of 
appointment — Gift over in default of appointment 
— Gift of residue equally between two sons and 
then to next-of-kin. A Parsi by his will devised a 
certain house to his executors on trust after payment 
of repairs, etc., out of the income thereof to x>&y the 
balance of such income to his daughters, O and J , in 
equal moieties, and after their death “ to the use 
of such of the issue only of the said O and J as they 
should respectively appoint, such appointment to 
affect their own respective moiety only and not 
that of the other of them,” and in default of ap- 
pointment on trust to sell the house and divide 
the proceeds as directed in the will. Held, that 
each daughter took half the house in question for 
her life with power to appoint it among her children 
as she thought fit. Even if the power to appoint 
had been invalid, the gift over on default should be 
upheld, on the authority of Peacock v. Frig out, 
[1893] 1 Gh. 84. A Parsi testator by his will 
bequeathed the residue of his moveable property to 
his executors in trust out of the income thereof 
to apply the sum of R50 for the maintenance of 
his son R until he should attain 21 years of age and 
to invest the surplus of such income in Government 
securities, which should be added to the original 
corpus of his moveable property for the benefit .of 
Ms said son R, and upon his attaining the age of 21 
to pay over to him “ the vhole of the interest, 
dividends, and produce only of the corpus of the 
whole of the moveable property,” and after the 
death of R in trust to divide the said corpus of the 
moveable property with all its additions and 
accumulations among the next-of-kin of the said 
R. By a codicil subsequently executed the testator 
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directed that the above bequest should extend 
and be applicable to his son A 7 , and that the 
executors should divide the income of the move- 
able property between R and N instead of giving 
the whole to R. The Court was of opinion that, 
under the will and codicil, R and N were each 
to have a moiety of the income for their respec- 
tive lives, and that on their death one moiety of 
the corpus was to go to their next-of-kin. The 
Court, however, declined to make a declaration 
to that effect, as R who at the date of suit was un- 
married, might afterwards marry and have children 
who would not be bound by a declaration made 
in this suit. Ryramji Jehangir Lamna v. Ratna- 
gab Jamsetji Ratnagar . IX. R. 18 Bom. 1 

49. . Bequest ■ of power 

of . management to widow and daughter for life — 
Estate — Gift to two persons as joint tenants or 
tenanis-in-common. N. W. a Farsi, died in 1843, 
leaving a widow A and a daughter M and two 
grandsons (sons of if) him surviving. By his will 
(written in the Gujarati language) he directed that 
during her life his widow and daughter were “ to 
agree "together and to manage the affairs with una- 
nimity,” and after A’s death he gave the whole 
power over his estate to his daughter if “ and 
so long as M enjoys her natural life, everything 
is to remain with her.” The will then continued ; 
u After the death of if — M has two sons, namely, 
Bhai Navroji and Bhai Nusserwanji — these two 
boys aie the owners of whatever property and estate 
there may he belonging to me. They are considered 
as my children. No one is to offer them any hin- 
drance or impediment. I have presented all to 
my wife and to my daughter, if.” Held , (i) (con- 
firming Fulton, that A and if took only a 
life-interest in the estate, (ii) (Varying the decree 
of Fulton, J.) that M’s two sons took the estate 
as joint tenants subject to the life-interests of A 
and if, and not as tenants-in-common. Navroji 
Makockji Wadia v. Perozrai 

I. D. B. 28 Bom. 80 

50 Gift in remainder expectant 

on termination of estate for life— Devise 
of talulch — The Oudh Estates Act (I of 1869) — Re- 
gistration — Acceleration of remainder on failure of 
life-estate. A gift in remainder expectant on the 
termination of an estate for life does not fail, but is 
accelerated by reason of gift of such prior life- 
estate not taking effect. The principle of the deci- 
sion: in Lainson, v. Lainson, 5 Re Gex M. <£? G., 
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the talukhdar had died intestate, would have beeir 
within the exception, in reference to the effect of 
non-registration of will contained in s. 13 of the same' 
Act. Ajtjdhta Baksh v. Rakman Kttar 

I. Ii. R. 10 Gale. 482 : D. R. 11 1. A. I 


51. _ . Vesting of interest — Divest- 

ing — Executory trust. H, by his will, bequeathed 
to his daughter A M H, “ on her attaining her 
18th year the sum of Company’s R 10,000, with any 
interest that may have accrued thereon, if she 
marries, to be settled upon herself and children 
solely ; should she die unmarried, her money to be 
equally divided between her brothers ; and if either 
of them die, the whole of deceased’s money to go to 
the survivor.” Held , that A M H (who had at- 
tained her ISfch year) had a vested interest in the 
legacy subject to be divested upon her dying at 
any time, unmarried, and further, subject to am 
executory trust in favour of her children in the event 
of her marrying at any time, and therefore that she 
was not entitled to have the capital of the legacy 
paid to her. In the matter of the ivill of Hunter- 
In the matter of Act XXVIII of 1866 

I. L. R. 4 Gale. 420 

52. loiter est not sub- 

ject to be divested. A testator nominated A B, etc.,. 
“ to be executors and trustees of this my will, and 
eventually guardians of my dear children and. 
estate, until such time as my children shall severally 
attain the age of 25 years, when I request the afore- 
mentioned gentlemen (my wife being dead), 
their heirs or executors, will divide, or cause to be 
divided, into shares agreeably to the number of our 
surviving children, giving to the boys two shares, 
and to each of the girls one, or to their lawful 
issue or husband, the whole of my estate, each 
child to be put in possession of his or her share 
when they shall respectively attain the age of 
25 years ; and whenever either of my daughters 
shall enter into the holy state of matrimony, 

I request that a proper settlement may be made 
upon her and her children, and in the event of 
either of my children departing this life without 
leaving husband, wife, or lineal descendants, or 
her share shall be divided equally amongst our 
other children or their lawful issue ; but on no 
account shall any division of the principal of my 
estate take place till after the death of their 
mother* Held (reversing the decision of Freak, 
J.) that after the mother’s death, each child 
took a vested interest on attaining the age of 25- 
years, — that is, at the time when possession is to be 
given, — and not an interest subject to be divested in 
the event of the child dying without husband, wife, 
or lawful issue. Taylor v. Fhillott. Phillott 
v. Morris * 

58. ..a- 

— Gift over on legatee’s death u prior to division ” 
of the estate — Gift not void for uncertainty — 
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his real and personal estate upon trust to sell the 
■real estate either together or in parcels, and either 
by public auction or private contract, and to call in, 
sell, and convert into money such part of his per- 
sonal estate as should not consist of money, and to 
divide the said moneys, and the ready money which 
might belong to such estate, amongst the several 
persons named in the schedule to the will, and to pay 
the same to them in the shares and proportions 
therein mentioned, as and when they should 
respectively attain the age of 21 years in the 
case of males, or, in the case of females, when they 
should respectively attain that age or marry. He 
directed that, in the event of any of such persons 
•dying in his lifetime, or at any time thereafter 
prior to the said division, ” leaving lawful issue, 
such issue should be entitled to the share which 
their deceased parent would have taken. One 
of the legatees who had attained the age of 21 
years at the testator’s death died five months 
after him, before payment of the legacy, and left 
lawful issue. Held, that the legacy vested in in- 
terest in the legatee at the testator’s death, but 
that the legatee having died prior to the division of 
the estate, it became divested ; that the “ division ” 
■of the testator’s estate meant,- in this will, the as- 
certainment of the amounts allottable to the share 
of each legatee, after the conversion of the estate 
into money ; and that the gift over in favour of the 
legatee’s issue was not void for uncertainty, but 
Ifcook effect. Johnson v. Crook, L. R. 12 Ch. D. 
639 / Colli son y. Barber , L. R. 12 Ch . D. 834; 
Bubb v. Padwick , L. R. 13 Ch. D. 517. Chaston 
v. Beago, L . R. 18 Ch. D. 218, Spencer v. Duck- 
worth, L. R. 18 Ch. D. 634, referred to. Bachman 
•v. Bachman . . . . I. L. R. 6 All. 583 

54. — ; — — — — Bequest to or- 

phan in Military Orphan Asylum — Direction to 
trustees. A special case was stated for the opinion 
of the Court as to whether S M took a vested in- 
terest in the sum of R6,325 under the following 
clause of will : “ I paid to the M 0 Society R6,G0G 
for S M, and invested R6,826 the interest, on which 
I directed to be paid to the mother of S M. Now 
I directed my trustees after the death of the mother 
of 8 M , to realize the latter sum and pay it to the 
M 0 Society, for 8 M , in terms of the regulations of 
the Society.” Held, that the bequest was primd 
facie for the benefit of the daughter. That having 
regard to the regulations of the M 0 Society, the 
bequest was a gift for the benefit of the Society 
-generally. That if the will had given the mother the 
interest for fife, instead of saying it had been given, 
it would have vested. That the interest vested in 
S M at once, and formed part of her estate. In 
the matter of the goods of Collins. 

Bourse O. C. 104 

55. : — Gifts of life 

interest or corpus — Discretion of executors to hand 
■over corpus — Costs. C, a Portuguese inhabitant of 
Bombay, died in April 1884, leaving three sons, 
34, S 9 and J (defendant-No 3), and two daughters, 
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R and C. By her will she directed that her daugh- 
ter R should enjoy the rents and profits of certain 
immoveable property for her life, and that after 
her death the said property should be sold and the 
sale-proceeds (after payment of Wo legacies there- 
out) be divided equally between her two sons 8 
and J. The seventh clause of the will was as fol- 
lows : “ 7. I further direct that the amount which 
may fall to the share of my son Joaquim Amador 
Bocarro under (c) of paragraph 6 above should be 
held in trust by my executors hereinafter named 
and converted by them into Government securities ; 
the interest accruing therefrom should be paid for 
the maintenance of my said son Joaquim Amador 
Bocarro. Should my said son die leaving a widow 
or issue, his share shall be given to such widow 
or issue according as he may devise and bequeath. 
Should my said son Joaquim Amador Bocarro 
reform himself, and take off all his evil tendencies, 
and lead a steady, quiet, and orderly fife, or should 
he, on account of illness or other reasonable cause, 
be in urgent need of pecuniary assistance, I leave 
it to the discretion of my executors either to make 
over to my said son Joaquim Amador Bocarro 
for his absolute use the whole of the amount which 
he may be entitled to under (c) of paragraph sixth 
above or such part or parts thereof as to my exe- 
cutors may appear proper.” 8 died in 1885, un- 
married and intestate, leaving his two brothers, M 
and J, and his two sisters, R and C, him surviving. 
M died in 1889, leaving a widow and children. 
In 1891 J mortgaged all his interest under the said 
will to the plaintiffs to secure a loan of R6,100. In 
1893 R died, and in 1S94 C died. Subsequently 
the executors were proceeding to sell the property 
mentioned in the will when the plaintiffs filed this 
suit praying for a declaration that they had a 
valid charge upon J’s interest therein, and that his 
interest should be ascertained and declared, and 
he himself ordered to pay the amount of their 
claim ; that the property should be sold and their 
claim paid out of the funds; that the executors 
should be restrained from selling, save subject to 
their (plaintiff’s) rights, etc. The plaintiffs and 
J contended that he (J), in the event that had hap- 
pened, was entitled to the whole of the proceeds of 
the property absolutely, and that the gift in the 
sixth clause of the will could not be cut down by 
the provisions of the seventh clause. Held, (i) that 
the defendant J had no interest in the house men- 
tioned in the will. He was only entitled to a share 
of the proceeds after it had been sold. (ii) That his 
interest in his share of such proceeds was merely a 
life-interest with power to appoint to his widow or 
issue, and that he was not entitled to be paid the 
corpus of such share, but that the executors might, 
tinder certain circumstances and at their discretion, 
hand over to Mm the said corpus, (iii) That neither 
the plaintiffs nor J could interfere in the sale of the 
said property, (iv)That the plaintiffs had a valid 
charge upon J’a interest in the sale-proceeds of the 
said property to the extent of their mortgage, 
(y) That J’a interest was (after deducting the 
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legacies given by the sixth danse) an absolute 
interest in one-fourth share of $’ s moiety and a 
life-interest in his (J’s) moiety, subject to the 
contingency of the executors in their discretion 
handing over the corpus of the share, or part 
thereof, for his absolute use, in which event the 
plaintiffs had the right to the same so far as their 
debt was unsatisfied, (vi) As to costs, the plaint- 
iffs and third defendant J should pay their own 
costs ; that the executors and defendants Nos. 4 
to 12 should have their costs paid out of J’s share 
in S’s moiety of the sale -proceeds, and, if that 
fund were not sufficient to pay such costs, the 
plaintiffs and the third defendant J to pay the 
deficiency. Bechar Akha v. DeCrtjz. 

I. X., R. 19 Bom. 221 


Held, in the same case on appeal, confirming the 
decree of the lower Court, that under the above 
clause of the will there was a clear gift to the wife or 
issue of J, but that J was to have the power of 
designating how they were to take. To that extent 
the absolute gift to J was qualified. Should the 
gift over fail, the absolute gift to J would remain un- 
impaired. Held , as to the costs (varying the decree 
of the Court below), that the executor’s costs, 
taxed as between attorney and client, be paid out 
of the estate as well as the costs of the defendants 
4 to 12. Plaintiffs and J to bear their own costs 
respectively : plaintiffs to be at liberty to add their 
costs to their mortgage-security. In other re- 
spects the decree of the lower Court to be confirmed 
with costs other than the costs of defendants 4 
to 12 whose costs may be added to their costs in 
the Court below. Bechar Akha v. DeCruz. 

I. L. R. 19 Bom. 770 


50. ■ — — — Bequest to exe- 

cutors and trustees in trust for son of testator and his 
widow — Life-interest — Estate in fee — control and 
management of executors and trustees. A Hindu by 
his will bequeathed certain property to his execu- 
tors and trustees “ upon trust for my son T and his 
heirs from the time of my death to allow him to 
occupy and use the same, and to enjoy the income 
thereof, and after the death of my son T, in trust 
to allow his widow to occupy and use the same and 
enjoy the income during her life ; but if the said T 
shall die without leaving male issue him surviving, 
then in trust after the death of the survivor of 
them without leaving such male issue to my son T 
and his heirs according to the rules of Hindu law. 55 
The sons T and P both survived the testator and 
T had a wife and three sons living at the date of 
suit. In a suit by the executors and trustees against 
T for construction of the will, T contended that 
under the above clause, he was absolutely entitled 
to the property subject to the interest of his widow 
for her . life. The plaintiffs contended that T had 
only a life-interest in the property. Held, that the 
defendant T took only an interest for life in the 
property. The words in trust for T and his heirs,” 
which., standing alone, would give the property in 
fe«, were to be read with the words immediately 
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following, which showed a clear intention that T 
should only take a life-interest, to be followed by 
the same interest in his widow, after whom the heirs 
of T would, take as purchasers. Held, also, that the 
trustees were intended to take the legal estate any 
to have the control of the property, allowing T 
to enjoy the income of it. Smith v . Trivhovan 
das Manqaldas . . I. Ii. R. 19 Bom. 401 


57. ■ Bequest to wife 

with obligation of maintaining and educating children- 
— Interest taken under such bequest B died in 1891 
leaving a widow (defendant No. I) and two sons,. 
P and D (defendants Nos 4 and 5). By his will he 
bequeathed the residue of his property to trustees 
(of whom his widow was one) in trust to pay the 
rents and income thereof to his widow for life, 
“ she thereout maintaining, educating, and bring- 
ing up ” his children in a manner suitable to their 
degree in life. After his death, the property 
moveable and immoveable, was to be divided, 
among his sons equally when D should attain the 
age of twenty-five. He attained majority in 
October 1895. At the date of suit JD was eighteen 
years old and P was twenty-five. It was contended 
that the widow was only a trustee of the rents for 
the benefit for her sons P and D. Held , that under 
the will the widow took a life -interest in the rents 
subject to the obligation of maintaining, educating, 
and bringing up the children. The only two 
surviving children ( P and D), having attained 
majority and having received property under 
the will of an uncle, were now no longer in need of 
being maintained by the widow. The obligation 
imposed upon her therefore by her husband’s will 
was discharged, and she was now entitled to a 
life-interest free from all further obligation to main- 
tain his children. Natiia Kerr, a v, Djitinraiji. 

I. I*. R. 28 Bom. I 


58. Trust — Creation of trust — Un- 

certainly. A Hindu by his will, after appointing 
certain persons executors for the purpose of manag- 
ing his estate after his death, gave them the follow- 
ing directions : <c You should give niv brothers, 
their wives and children, according to your wishes.”’ 
Held , that no trust was created by these words* 
Kumarasami v. Stjbbaraya. 

I, L. R* 9 Mad, 825 


. 59. — - Validity of trust 

— Direction as to debt due from attesting witness . 
Where a testator directed that a debt due to him by 
an attesting witness of his will should not be claimed, 
demanded, or enforced, but that his wish was that 
the sum should be specially devoted to the educa- 
tion of the children of such attesting witness : — 
Held, that there was no release of the debt or legacy 
to the attesting witness, but a valid trust in favour 
of the children. Administrator General v. 
Lazar . . . 'I; 1»/R*4 ii 


00. — — — ~ Precatory trust * 

—IF. f?. by his will, made the following gift to his 
wife, M A E : u l give to my dearly beloved wife- 
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the whole of my property both real and personal 
(described), feeling confident that she will act justly 
to our children in dividing the same when no longer 
required by her.” M A S, by her will, left to the 
children certain portions of such property, leaving 
to the child A G R, amongst other things certain 
banking shares. These shares were attached in the 
execution of a decree against the executors to her 
estate as belonging to such estate. Held, by the 
High Court, that she took under her husband’s will 
a life interest only in his property with a power of 
appointment in favour of the children, and that the 
shares belonged to A C R, and could not be sold in 
execution of the decree as part of the estate of 
if A I?. Raynor v. Mussoorie Rank. 

I. D. R. 2 All. 55 

Held, by the Privy Council, reversing the decision 
of the High Court, that the widow took an absolute 
interest in the property, and that no trust for the 
benefit of the children w r as created. In order to 
create a precatory trust, the words must be such that 
the Court finds them to be imperative on the first 
taker of the property ; and the subject of the gift 
over must be well defined and certain. Mussoorie 
Bank v. Raynor. 

I. L. R. 4 All. 500 : Ii. R. 9 I. A. 70 

01. Expression of wish — Bequest . 

A testatrix, entitled to Government notes under a 
gift, coupled with the condition that she was to 
receive only the interest during her life, and that 
after her death, the notes were to be held in trust 
for all her heirs, gave the following directions to 
8 K, whom she made her principal legatee : “ I 
direct 8 K , under this will, to pay every month 
R644-7-1 (being one-third of HI, 933-5-4, my 
monthly pay allowed by the Government for notes, 
which are deposited) to my dependents and per- 
sonal servants, as detailed below. . . . . . 

Be it known that the expenses of the imambarra, 
etc., will be continued for ever ; and also the pay 
of G K and M A will be defrayed for ever, i.e., 
generation after generation. The rest of the ser- 
vants will be paid for life only.” Held, that these 
w r ords constituted a bequest, and were not merely 
the expression of a wish. Also that the bequest 
was not one of legacies payable out of a specified 
sum and ho other ; the statement that the monthly 
payments to be made amounted to one-third 
of the sum received monthly by the testatrix not 
limiting the source of the legacies. Suleman Kadr 
v. Dorab Ali Khan. 

I. L. K. 8 Calc. 1 : X, R. 8 I. A. 117 

82. Will confirming trust-deed 

— Construction of deed ■ — Forfeiture , 8, being desir- 

ous of securing and settling his property, executed a 
deed of trust whereby he conveyed and assigned all 
his real and personal property unto trustees, upon 
(among others) the following trust : that immedia- 
tely after his death the trustees should convey, 
assign, transfer, and make over all the premises 
mentioned in the deed unto {such person or persons 
as 8 should, by his last will, attested by two wit- 
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nesses, direct and appoint, and in default of such 
direction and appointment, unto the next he irs of 
8, their heirs and assigns, for ever, and in the mean- 
time to pay the Government revenue out of the rents 
and profits of the real property, and employ the 
residue and accumulations as well as the produce 
and accumulations of the personal property fiC in 
such a manner as may procure the daily worship 
of the household idols 95 mentioned in the deed 
and pay what they considered a fair and proper 
sum to the wives and family of 8 living at his death 
and residing in the family dwelling-house. By 
his will, dated the same day as the deed, 8 declared 
that he ratified and confirmed the deed, subject to* 
such provisions as were contained in his will, which 
were that the trustees should not charge the fund 
for the maintenance of those who should not live 
in the family dwelling-house and for the appoint- 
ment of new trustees. Held, first, upon the au- 
thority of Wilson v. Pigott, 2 Yes. Jun., that the 
powers of the trustees (under the deed) did not 
cease on the death of 8, and that the directions 
in the will, although not strictly within the words, 
amounted to a good appointment in equity, so 
that instead of the trustees of the deed convey- 
ing the property on the death of 8 to his son* 
they should contrive to hold subject to the trusts 
of the deed as modified by the Will. Secondly, 
that the ’words “ in such a manner as may 
procure the daily worship,” etc., meant in such, 
manner as shall be sufficient to procure the 
daily worship, etc., and that the trustees were not 
authorized to apply such portion of the trust funds 
as they in their discretion might think fit, but <Mily 
such portion as was reasonably sufficient for those 
purposes. General debts and liabilities are not 
charges against property forfeited upon conviction 
of felony. Hurry boss Boner jee v. Hogg. 

1 Ind. Jur. O. S. 86 

03. Gift of residue to a class — ■ 

— Postponement of period of distribution — Vested 
interests — Succession Act, ss. 98, .101, 102 . A 
testator gave his residuary estate to trustees upon 
trust to invest and “ to pay, transfer, or divide the 
same unto, between, or among the children of my 
brothers A and B respectively, to be paid, transfer- 
red to, and divided among, them in the proportions- 
and at the times hereinafter mentioned, that is to* 
say, the share of each and every son of my said two 
brothers shall be double that of each and every 
daughter, and the shares of each son shall be paid 
to him or them respectively upon his or their at- 
taining the age of 21 years, and the share of each 
daughter to be paid to her or them on her or their 
respectively attaining that age or previously marry- 
ing, with benefit of survivorship between and 
among all the said sons and daughters.” The 
testator left him surviving his two brothers and a 
sister, C A and B, both died before the eldest of the 
testator’s nephews or nieces attained 21 or married 
In a suit instituted by the widow and executrix of 
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4 to have it declared that the above bequests were' 
void under ss. 101 and 102 of the Succession Act, 
and the testator died intestate as to the residue of 
his estate, and that she as executrix of -4. was en- 
titled to receive a one-third share of the said estate 
and the accumulations thereof :- — Held, that the 
legatees took vested interests subject to be divested 
on death before the contingencies mentioned ^ m 
the will happened ; that the period of distribution 
alone was postponed ; and that the bequests were 
valid. Semble : S. 98 of the Succession Act applies 
only to vested interests. Maseyk v . Fergussok. 

I. X.. B. 4 Calc. 304 

04. : , Postponement of 

period of distribution — After-born child , share of 
— . Lapsed bequest — Succession Act, s. 98 . A testa- 
tor gave his residuary estate to trustees upon trust 
to invest and u to pay, transfer, or divide the same 
unto, between, or among the children of my brotheis 
A and B respectively, to be paid, transferred to, and 
divided among, them in the proportions and at the 
times hereinafter mentioned, that is to say, the share 
of each and every son of my said two brothers shall 
be double that of each and every daughter, and the 
shares of each son shall be paid to him or them 
respectively upon his or their attaining the age of 21 
years, and the shares of each daughter to be paid to 
her or them on her or their respectively attaining 
that age or previously marrying, with benefit of 
survivorship between and among all the said sons 
and daughters.’ 5 After the death of the testator, 
and before the period of distribution arrived, a son 
was born to B and one of the sons of A died 
intestate and unmarried. Held, that the after- 
born son of B ’Was entitled to a double portion 
as one of the male children of the testator’s 
brother, and that the share of the son of A was 
divisible among the surviving male and female 
children in equal shares. Maseyk v. Fergttssoe. 

yn* n I. X. B. 4 Calc. 870 

65. Residuary estate of move- 

able and immoveable property — Claims to, 
against executors and trustees. If a testator 
appoints persons to.be his executors and trustees, 
and directs them to do certain acts which can only 
be done by the owners of his residuary estate, the 
trustees Will take that estate, though there be no ex- 
press device to them. Treefoorasookbery Dos- 
see v. Debekbeonath Tagore. 

I. X. B. 2 Calc. 45 

68. - — - — Attesting legatee — Succession 

Act (X of 1865), ss. 90, 94 — Bequest to three children 
44 or the survivors or survivor of them ” — Incapacity 
of one to take by his attestation of the will — Resi- 
duary bequest to widow ■ — Construction — Doctrine 
of acceleration. By his will, a testator, after giving 
a life interest in certain property to his wife, directed 
that after her death the property should be divided 
Into equal shares between hie 4e three children, 
James, Cornelius and Florence, or the survivors or 
survivor of them if, and the will contained a resi- 
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duary bequest in favour of the wife. James (who 
was appointed a trustee) was an attesting witness 
to the will. The widow having died, Florence 
brought this suit, seeking to have it declared that 
James was incapacitated from taking under the 
will (by reason of his having attested it) and that 
she was entitled to a moiety of the property be- 
queathed. Held, that the share of the legacy to 
James, which had lapsed, fell into the residue. 
The effect of the bequest to the three children 44 or 
the survivors or the survivor of them ” would, in 
case James had predeceased the testator, have 
been to take the case out of the ordinary rule that 
a legacy lapses where the legatee dies during the 
lifetime of the testator. But, as the two children 
had not survived James, the contingency on the 
happening of which they were to take had not 
happened. The testator having made a testa- 
mentary disposition which was incapable of taking 
effect, the share of James fell into the residue. 
The doctrine of acceleration could not be applied 
to such a case. Camani v. Barefoot (1902). 

I. X. B. 26 Mad. 433 

67. Bequest to cc eldest son to 

be born 9 ’ — Bengali will — Terms of art — Words, of 
direct and simple gift — Vesting of a bequest, words 
necessary for — 44 Parjyapta haibek ,” meaning and 
effect of — Appointment of guardian with direction to 
make over gift on legatee attaining majority , effect of 
— Judges trying a cause consulting another Judge, 
propriety of — Ex parte hearing — Re-hearing, ap- 
plication by respondent for — Unconscionable 

bargain. In construing Bengali wills, it must be 
remembered that there is no line of precedents 
attaching to Bengali terms meanings which make 
them understood as terms of art bv Bengali law- 
yers, The only safe course is to give to the words 
their plain and ordinary meaning. There are no 
particular words necessary to the vesting of a 
bequest or a legacy. The words 44 parjyapta 
haibek; ” whether they mean “ descend to ” or 
li devolve or go ” or 44 shall become vested,” have 
the effect of vesting the legacy at once. Where 
there is a bequest in favour of a person simply, 
it confers a vested interest, and the appointment 
of an executor and guardian to that person while 
he is a minor with a direction to make over 
the property to him on his attaining majority, does 
not postpone the vesting of the bequest. Judges 
who have heard the arguments and who are 
responsible for the decision, can hardly with pro- 
priety rest it on the authority of one who has not 
heard the arguments and is not responsible for the 
decision though he also may be a Judge of the 
High Court. F had in August 1892, sold her 
interest in a certain moiety under a will, together 
with an allowance of B50 per month, which, she took 
under the will, to one A L B, and W on the same 
date disposed of all his interest in the said moiety to 
ALB v ho assigned the interest he took under both 
sales to H for B 9,000, 'in a suit by H in 1895 
for construction of the will, and for a declaration 


( 13015 ) 


DIGEST OF CASES. 


( 13016 ) 


WILL — contd, 

2, CONSTRUCTION — contd. 
of the rights of the parties under it the High 
Court, on the view that F would, on their construc- 
tion of the will, be entitled to a large amount 
of accumulations of the moiety, which together 
with her allowance she had been induced to part 
with to ALB for only R3,000 : Held, on the 
facts, that the bargain was an unconscionable one 
and could not be sustained. On the construction 
put on the will by the Judicial Committee on appeal 
F took no interest in the moiety of the residuary 
■estate, and had assigned nothing but her allowance ; 
there was therefore no ground for holding the 
assignment to ALB to be an unconscionable 
bargain. Harriss v. Brown (1901). 

II. L. R. 28 Calc. 621 
s.c. 5C. W.NT.729 
L. R. 28 I. A. 159 

68. Charitable gift — Succession 

Act (X of 1865), ss. 90 and 105 — Hospitals , gifts to 
— Begistration of gifts to hospitals — Corporate bodies , 
gifts to hospitals not — For the benefit of the 
‘inmates of the Hospital ,” meaning of — Personal 
bounty , motives of — Residue — Property subject* to 
trust incapable of talcing effect. Charitable gifts to 
hospitals which are recognised as existing public 
institutions are good charitable gifts, provided 
■always, when the Succession Act applies, that the 
provisions of s. 105 as to registration and deposit 
are complied with. To validate such a gift, it is 
not necessary that the institution to be benefited 
should be a corporate body ; it is sufficient if 
there be some responsible authority charged with 
the general administration of the funds of the 
institution. Under s. 90 of the Succession Act, 
property which is the subject-matter of a trust 
which is incapable of taking effect primd fade 
falls into the residue, and it can only be pre- 
vented from so doing by the express directions of 
the testator. In re Bagoi , [1893] 3 Ch. 348 , 
and Blight v. Hartnell , L. It 23 Ch. D. 218 , 
referred to. On the construction of the will : — Held, 
that the gift c * for the benefit of the inmates of the 
Campbell Hospital ” does not indicate any motive 
of personal bounty on the part of the testatrix, but 
was intended to provide for the general mainten- 
ance of the Hospital named. The gift was accord- 
ingly valid. Fanindra Kumar Matter v. 
Administrator- General of Bengal (1901). 

eaw. in. 821 

: : 89. ■ , Charitable ; pur- 

poses — Uncertainty . A testator directed that after 
the death of his wife and in default or on failure of 
issue, his trustees should bestow certain trust pre- 
mises and the interest, dividend and income thereof 
4 4 upon some one or more charitable, educational or 
other philanthropic institutions or institution 
calculated to promote the public good, as they 
.shall in their discretion select. 9 9 Held , that the 
gift to charity was void for uncertainty. Williams 
v* Kershaw , 5 Cl. F. Ill n, followed. Bai 
Gbadunbai v. Dady Nussserwanji Dady (1901). 

' I. L« R. 26 Bom. 682 
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70. Succession Act 

{X of 1865) s. 105- — Bequest to charitable uses by u 
testator leaving a widow him surviving — Validity — 

4 4 Nearer relative ” than a nephew or niece. By 
s. 105 of the Indian Succession Act, no man having a 
nephew or niece or any 6 4 nearer relative* 5 shall 
have power to bequeath any property to chari- 
table uses, except by will executed not less than 
twelve months before his death and deposited 
as by the section is provided. A testator hf his 
will bequeathed property to charitable uses, and 
died two days thereafter, leaving to widow him 
surviving. On question being raised as to the 
validity of the bequest : — Held, that the bequest 
■was valid. The term 44 relative 55 in s. 105 of the 
Succession Act refers to kindred only, as set forth 
in the table of consanguinity annexed to s. 24 of the 
Act, and has no application to any relationship by 
marriage. Administrator- General of Madras 
v. Simpson (1902) . . I. L. R. 26 Mad. 532 

71. Executor — Suit by legatee 

against executor for arrears of rent — Limitation. A 
Hindu died leaving a son, a daughter, a widow* and a 
brother ’ s widows He left a will w r hereby he directed 
that the two widows should receive 5 4 half and half 95 
the annual income realized from the four houses 
which he specified, and that on the death of one of 
them the survivor should take the whole for her life. 
The son was to make repairs and to pay the muni- 
cipal taxes payable in respect of the said houses, 
but he was to have £ e 110 manner of right whatever 
to the income 5 * thereof. He was also to provide the 
widows with food and clothing for their life, and 
to provide the expenses of the marriage of the 
testator’s daughter. Except as abovementioned, 
the whole of the testator’s property, movable and 
immovable, was left to the son. The plaintiff 
(one of the widows) sued to recover the rent 
of the four houses which had accrued since the 
testator’s death. It was contended that by the 
will the four houses were given to the widows. 
Held , that the son was the sole owner of the 
whole property. The will, however, had imposed 
upon him the duties of an executor, and he should 
be treated as such. There was thus a fiduciary 
relation established between him and the widows, 
and they were entitled to the arrears of rent for 
the whole period claimed. Ramdhan v. Manibai 


(1900) . . .... . . . I. L. R. 25 Bom. 429 

72. \ The testator in 


his will made use of the following expression 
with reference to expenses for pujahs, etc. — 4 4 You 
(i.e., the executors) are to pay my share of the 
expenses whatever that may be. ’ ’ Held, that the 
testator did not intend thereby to give the. exe- 
cutors (they being the parties to decide what those 
expenses should be) such an absolute discretion 
in the matter as might deprive the beneficiary 
under the will of any beneficial interest in the 
estate. Mullich v. Mulliek , 1 Knapp 245 , referred 
to. Nistarini Dassi v. Nundo Lal Bose (1902), 
I. L. R. 30 Calc, 869 
ac. 7 C. W. 858 
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on be religious. Bam Gopal Bonnerjea v. Sibkissen 

7 Bonnerjea , 1 2?om. i7. C. 76 note followed. In 

'rseer. re White , [2SPJ] 2 Ch. 41 ; Baker r. Sutton 2, Keen 

hebait 224 ;Pocock v. Attorney-General , L. B. 3 Ch . 2). 

V r i m „ J42 / Morarji Cullianji v. Nenbai , I. £. 72. 17 

obate =552 ; De& Shankar Naranbhai v. Motiram 

Tsons Jageshwar, I. L. B. 18 Bom. 136 ; Bunchordas 

:s or Vandrawandas v. Parbatibhai , L. B. 26 I. A.71 ; 

j> AJ M or ice v. Bishop of Durham-, 10 Ves. 522, Gangbai 

. 310 v. Thabai Mulla, 1 Bom. H. C. 71 ; Advocate - 

, General v. Damothar Madhowji, 1 Bom. H. C. 

;atee ^ ^e, BZorir v. Duncan, {19021 A. C. 37 ; 

ection Qhynfiw m u m c 1c v . Treepoora Soondry , 1 

^ er Dulton 98 ; and Townsend v. Cams, 3 Hare 257,. 

, leave referred to. Parbati Bibee v. Ram Barun Upa- 

*); ** DHYA (1004) . . I. L. K. 31 Gale. 895 

,nfers S.C. 8 C. W. 3ST. 653 

til he 76. Will — Charitable 

}f his bequest — Besiduary bequest — Sheba.it, appointment of 
!g ^e — Bequest to poor relatives — Uncertain bequest. A 

some testator by his will appointed B %hebait for life 

o-atee and directed that after B's death the eldest male 

5 him issue °f or ^ no issue, the adopted son of B, or 
istion if no adopted son, then such person as B should by 
s;atee deed or will appoint, should become shebait. 

3 en . Held, that the limitation to B was valid. A direc- 

im on tion to the executors to set apart a specific sum for 
men t distribution among the testator’s “poor relations,, 
e age dependants and servants,” is a valid charitable 

itime bequest. Morice v. Bishop of Durham, 10 Ves . . 

held <522, distinguished. Attorney-General v. Duke of 

m his Northumberland, 7 Ch. D. 745, and Horde v. Earl 

sd on °f Suffolk, 2 Mylne & Keene, 59, referred to. 

eutor Where a testator devised specific immoveable pro- 

uncil, perty to C for life only, and further directed his 
•>fthe executors to sell the residue of his moveable and 
Qivil immoveable properties and transfer it to a Uni- 
right versitv : — Held, that the reversion in the property 

b the devised to C for life passed on his death, under the 

3 ome, specific residuary device, to the University. Mako- 

l had Rama Dassi v. Kali Charan Banerjee (1004) 
; u tor I, L. R. 31 Calc. 166 

1 the * 7 * 7 , Construction of 

Ivn Y ^ will— Conditional bequest — Condition that legatees 
<=nfl I should 4 'humbly apply for subsistence ” — Condition 
l. ol9 j <p rece y en t — Application made by letters not in sith- 
lest to , stance or spirit 16 humble request ” — Hindu Lau ? — 
cluary j Void bequest — Attempt to create perpetuity — Legacy 
y the for 4 'as long as there are mate heirs.** To his bro- 

iows : ther, the father of the respondent, and another 

I give relative, by both of whom a suit against him was 

st to then pending for partition of his ' zamindari, the 

rarity father of the appellant in his will made a bequest, 

Ruble not as a duty, but as an act of grace, on the eondi- 

think tion that, “ should this suit which is brought by 

estate them under an allusion be disposed of against them,. 

The and should they after the final Court’s decision 

ole of humbly apply for subsistence,” they should receive 

that a certain allowance from land to bo purchased for 

eposes the purpose of maintaining them to be “ enjoyed 

st be as long as there are male heirs and then revert 

: time to the zamin” : — Held, by the Judicial Committee, 
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that this condition was not complied with by a 
letter from the respondent’s father to the Collector 
of the district, who was administering the estate, 
not containing any language of humility, but assert- 
ing the zamindar’s duty to maintain the applicant 
and demanding a sum considerably larger than 
that given by the will ; nor by another letter from 
the respondent to the Collector protesting against 
the inadequacy of the bequest, and demanding 
4 4 something suitable to our dignity, ’ 5 the letters 
neither in substance or spirit evidencing a humble 
request for subsistence in the sense of the will. 
In this view it was held necessary to decide a 
contention that the bequest was void as coming 
within the prohibition laid down in the Tagore 
Case , L. B. I. A. Sup. Vol. 47 : 9 B. L. B. 377 . 
VlERABHADRA RaJXJ BAHADUR GARE V . ChIKAN- 

jivi PvAJTJ Garu (1905). I. L. R. 28 Mad. 173 
S.C. L. R. 32 I. A. 105 

78. Will — Genuine - 

ness-— Procedure to be followed in deciding — Con- 
sideration of contents if should precede proof 
of execution. A Judge concluded that a will was 
a forgery primarily from a consideration of its 
contents, which he thought to be so extraordinary 
as to overbalance altogether the evidence of wit- 
nesses, who spoke to having been present and seen 
the testator sign the will and to having them- 
selves signed the will as witnesses. Held, that the 
method of procedure adopted was erroneous. It 
was not permissible to the Judge first to make up 
his mind about the contents of the will and then 
look at the positive evidence in favour of its 
execution from that standpoint. Belli Kenwar 
v . Mess a mm at Bhagirathi (1905). 

9 C. W. N. 649 

79. — Repugnancy in 

words — Construction of deeds — Indenture— Construc- 
tion of indenture— ‘ 4 Absolutely,* ’ interpretation of — 
Held, that the rule that, if there be a repugnancy, 
the first in a deed and the last in a will shall 
prevail, has no application when the supposed 
inconsistencies are found in one and the same pro- 
vision. Advoc ate-General or Bombay v. Hor- 
mesji (1905) . . I. L. R. 29 Rom. 375 

80. Will suppressed 

— Void — Sale , if valid . A grant of letters of 
administration obtained by suppressing a will 
containing no appointment of executors is not 
void ab initio and a sale of a property of the 
deceased by the administrator, who has obtained 
a grant of an administration under such circum- 
stances to a purchaser, who was ignorant of the 
suppression of the will, is valid, even where the 
grant is revoked after the sale. Ellis v, Ellis } 
[1905) 1 Ch. 613 , referred to. Boxall v. Boxall , 
27 Oh. D. 220, followed. The defence of purchase 
for valuable consideration without notice is 
available against a claim, based on an equitable 
title, but not against one based on a legal title. 
The will in this case contained the clause 4 4 On my 
demise G, son of P, or any full brother of G, that 
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shall be born in equal shares, shall become the 
owner of the share or shares left by me and until 
the said G attain majority P and B, wife of P, 
shall remain trustee, i.e., guardians and next 
friends. s ’ : — Held, that there was neither an 
express nor implied appointment of executors 
under that clause. Go pal Das Agarwalla v. 
Bedree Dass Serreka (1906) 10 C. W. 3ST. 662 

81. — Construction — 

Bide against perpetuity— Succession Act (X of 
1865), s. 101. Clause 13 of the will produced in 
this case was as follows : — 4 ‘As to my other pro- 
perty, which there is, that is the property situated 
on the east side of the house of my step-brother, 

I give the same to my younger son Chiranjiv 
Mahadev for his life. He shall have no authority 
either to mortgage or to sell the said property. 
He shall only receive the income of the said pro- 
perty and I give the property after his death to his 
son or to his sons in equal share should there be 
(any such son or sons). In case he leaves no son 
behind him my mukhtears shall get a son adopted 
by his wife and thus perpetuate his name. And 
they shall give the said property to him on his 
attaining the age of 21 years. Held, oh a con- 
struction of the above clause, that the bequest in 
favour of a son of Mahadev, who might be adopted 
at any time after Mahadev ’s death by a widow, 
who might not have been living at the testator’s 
decease, was void under s. 101 of the Succession 
Act (X of 1865). Kashin ath Chimnaji v. Cbxm- 
naji Sadashiv (1906) • I. L. R. 30 Bom. 477 

82. , — — ~ — ■ Fund specified , 

liable for debts and expenses even when there is a 
residue undisposed of. Where a will directs that 
the funeral and testamentary expenses should be 
paid out of a legacy, but makes no disposition of the 
residuary estate, such expenses will nevertheless 
be payable out of the fund specified a ( nd the fact 
that the testator at the time she made the will was 
not aware that she had a residue to dispose of, will 
not justify the Court in speculating upon what she 
would or might have done had she been aware of 
it, and departing from the express directions of the 
will, to make a new will for her. Camani v. Ad- 
ministrator-General oe Madras (1906). 

I. L. R. 29 Mad. 290 

83. 4 ‘Such debts and 

liabilities as aforesaid”— “Suck, 99 meaning of — 
Time no part of the discretion. A will contained a 
clause providing — 4 ‘11. As regards the remaining 
one equal fourth share of the said residue I direct 
that, if at the time the said residue is divisible, my 
son Ardeshir shall have no debts due by him or any 
liabilities likely to result in a debt or debts of 
more than Rupees five thousand the said share 
shall be made over to him absolutely, but if 
otherwise then I direct that the said share shall 
be held or settled by my Executors upon trusts, 
until the said Ardeshir shall be free from such 
debts and liabilities or until he shall die, to 
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— Where trust in favour of party in whom legal 
estate vested, equitable estate merges in the legal 
estate — General disposition of whole estate will not 
be cut down , unless intention so to cut down is clear . 
Will must be construed as a whole — The words “as 
she may require ” i man, * c as may be necessary In 
construing wills, the test to be applied is what did 
the testator mean, having regard to the words 
used. Technical words or words of known legal 
import must have their legal effect even though 
the testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make 
it perfectly clear that the testator did not mean 
to use the technical terms in their proper sense. 
Per Lord Davey in Lalit Mohan Singh Roy v. 
Chuklcun Lai Roy, I. L. R . 24 Calc. 834, S46 , 
referred to. The words £< in trust ” do not invariably 
create a trust. The principle that a trustee can not 
take beneficially has no application where the 
trust is in terms in favour of the party, in whom 
the legal estate is vested. "Where both the legal 
and equitable estate are given to the same person, 
the two estates merge, and the person to whom 
they are given, takes the legal estate. Where a 
testator devises all his property, the generality of 
the disposition -will not be cut down, unless the 
intention so to cut dov f n is clear. The will must 
be construed as a whole and in a manner consistent 
with the intentions of the testator and its general 
tenor. The w ;, ords *' * as to her may seem best’’ 
mean 44 as she may think fit.” Where a person is 
authorised to draw money for certain purposes 
“ as he may require,” he can draw only such amounts 
<c as may be necessary ” for the purpose and not 
any amount 44 as he may think fit. ” A will con- 
tained the following, inter alia , clauses: — (I) "‘I 
will and bequeath to my dear wife Annie in trust 
and for her maintenance and support during her 
life all the money, property, goods and chattels, 
of which I may die possessed whatsoever and where - 
soever situated and I appoint my dear w r ife Annie 
sole administratrix of this my last will and testa- 
ment.” (X) <4 I further will that my dear wife 
Annie as sole executrix of this my last will and 
testament shall draw from current deposit accounts 
whether here or in Great Britain such sum or sums 
of money as she may require for her maintenance 
and for the working and maintenance of my pro- 
perty, and that she shall receive and dispose of all 
proceeds, rents and profits from the said property 
as to her may seem best in the interest of the pro- 
perty and I empower her to sell all or any part of 
the property at any time, when it may appear 
to her that a favourable opportunity occurs.” 
On the question whether the widow of the testator 
took an absolute life estate or whether the words 
44 in trusts,” in clause (1) read with the words 4 4 she 
shall receive and dispose of ... in the 
interest of the property” in clause (X) constituted 
her a trustee in respect of such portion of the in- 
come as was not required by her for her mainten- 
ance and support. Reid (i), that the words “ in 
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apply the income of the same in or towards 
the maintenance and support of him, his wife 
and children or such or one or more of them the 
said Ardeshir, his wife and children as the trustees 
may at their absolute discretion determine and 
the education or other benefit of such children 
including their marriage, but when and so soon 
as the said Ardeshir shall be free from sfich 
debts and liabilities as aforesaid upon trust to pay 
the same and all unapplied income, if any, to him 
the said Ardeshir absolutely. 5 5 A question having 
arisen as to whether the expression 4 4 when and so 
soon as he the said Ardeshir shall be free from such 
debts and liabilities as aforesaid ” had reference 
■only to debts and liabilities existing at the time 
when the residue was divisible. Held, that the debt, 
and liabilities to Which the clause related were 
debts or any liabilities likely to result in a debts 
■or debts of more than Rupees five thousand and 
it was with debts of that description that a 
comparison was implied by the word 44 such.” Time 
was no part of their description and reference 
was made to time only to indicate the event on 
vrhich certain consequences were to follow 
according as debts and liabilities of the descrip- 
tion indicated did or did not exist. Bai Jaui 
v. Macleod (1906) . . I. , Xi. R. SO Bom. 493 

84, — — — — Will — Appoint- 

ment by general bequest — Power created subsequently 
to the will — Indian Succession Act (X of I860), s. 78 
— Civil Procedure Code ( Act XIV of 1882), s. 527, 
case stated under . A general power of appointment 
may be well exercised by a will executed pre- 
viously to the creation of the pow r er and that 
too by a mere residuary gift. Dktshaw Sorabji 
v. Dinshaw Sorabji (1907). 

I. B. R. 31 Bom. 472 

85. — Will — Construc- 

tion of will — Uncertainty— Bequests of purposes 
of popular usefulness, or for purposes of charity. 
By her will N, after making various bequests 
bequeathed the residue of her estate as 
follows: — "'As to Whatever immoveable (and) 
moveable (property) and property in cash belong- 
ing to me may be in excess or may remain over 
as surplus after a disposition shall have been 
made in accordance with what is stated in the 
clauses above written, my abovementioned six 
•executors are to make use of the same in such 
manner as they may unanimously think proper 
for purposes of popular usefulness or for purposes 
■of charity. And I give to them (i.e.) my above- 
mentioned trustees full authority to use the same 
in that maimer.” Held, that the gift of the residue 
was bad for uncertainty. Rumhordas v. Parbati- 
■hai, I, L, R. 28 Bowl 725, relied on. Trikbmdas 
v. Haridas (1907) . . I. B. R. 31 Bom. 683 

: — Technical Words 

to ham their legal effect, unless intention to the 
contrary apparent on the face of will— The words 
trust 3 ' do mi always create a trust — Merger 
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trust” in clause (1) were not intended to create 
any trust, but only to indicate the nature of her 
estate and that she should enjoy only the income 
for her life and should not deal with the corpus 
except as authorised by the will, (ii) That clause 
(X) did not create any trust, and that the . words 
‘she shall receive and dispose . .in the 
interests of the property 5 were simply enabling 
words, which authorised her to apply, as she thought 
fit, the income of the property, upon the property. 
The testator intended that she should have an un- 
fettered discretion in the maintenance and develop- 
ment of the property, without being questioned by 
any one interested in the reversion, (iii) That a life 
estate was given to the widow by the words “ during 
her life 5 ’ and such estate was not cut down by the 
words * * for her maintenance and support * which 
were simple words of description or motive, and 
that, if a trust w ? as intended, it was for her benefit 
only, in which case the legal and equitable estate 
merged and she took the legal estate, (iv) The 
words 4 4 as she may require ” in clause (X) did not 
authorise the widow to draw any amount as she 
thought fit, n but only such amount as should be 

■* ii ' necessary for the purposes stated.” (v) That there 
was nothing in clause (X) which showed a clear 
intention on the part of the testator to cut down 
the estate given by clause (I) and the widow accord- 
ingly took a life-estate. Wilson v. Oakes (1908). 

* J I. L. B. 31 Mad. 283 

87. Construction of 

document — “Money” — General personal estate — 
Where a testator after clearly indicating an inten- 
tion to exclude entirely certain of his relations from 
succession to his property, proceeded to bequeath 
Ids 4 4 money 5 5 to two legatees, with directions as to 
its disposal, it was held that the intention of the 
testator being apparently, from a perusal of the 
whole Will, to; 'bequeath all his personal property 
to the legatees, it was not necessary to construe 
the term used in its strict limited signification, 
but the whole of the testator’s personal estate 
passed. Cadogan v. Palaji, L. E. 25 Ch. D. 154, 
referred to. Chela Lal v. Go bind Ram (1902). 

I, Xu B. 30 All. 455 

: v 80. 1 ■ C Gift to charif 

able purpose— Unnecessary and useless object — 
Cy-pres doctrine — Trust incapable of being carried 
out at testator's death— -Diversion of funds to useful 
and beneficial purpose— Power of Court On the 
authority of In re Ccmpden Charities , L. B. 18 Ch. 
D. 810, and of other cases it is clear that when, 
under altered circumstances through lapse of time 
or through other causes, it appears to the Court 
that the" charity provided by the donor could not 
be carried out literally in terms of his directions 
with any benefit whatever to the objects of his 
benefaction, the Court ought not to hesitate to 
give its sanction to a scheme, which will carry out 
the charitable intentions of the donor to he gathered 
from the instrument establishing the charity 7 , as 


2. CONSTRUCTION — contd. 
nearly as possible to the original intentions of 
such donor. Each case in which an application 
is made to divert charity funds into other channels 
cy-pres must necessarily depend upon its own facts 
and circumstances and upon the evidences adduced 
before the Court. In the matter of lioBMUSJJ 
Framji Warden (1907). 

I. L. B. 32 Bom. 214 

89. Bequest to a 

charity — General charitable intention — Death of 
executors - — Charity not established-— Accumulations 
of interest on fund— Residue of estate — Cy-pres 
doctrine. Where a testator has manifested a 
general charitable intention, the bequest will not 
fail merely because the executors are dead, and 
the land which the testator desired for his charity 
is not available for the purpose. The fact that a 
charity has not been established earlier does not 
render the interest accrued on the fund applicable 
as a portion of the residue of the estate. Accu- 
mulations of interest form part of the capital for 
the purpose of carying out the object of the 
charity. Advocate-General op Bengal v. 
Belch ambers (1908) . I. L- B. 36 Calc. 261 

90. Secret Trusts — Indian Trusts 

Act, ss. 5, 81 “ Attendant circumstances ” 

under s. 81, what are— Admissibility of extrinsic 
circumstances to prove that legatee took as trustee 
or to prove resulting trust in favour of next-of- 
kin — Benamee , proof of, in case of wills governed- 
by English law . On the 19th April 1892, W. 
T. executed a will in the following terms :■ — This 
is the last will and testament of Mr. William, 
Taylor, of Parlakimedi, Ganjam, India. I give, 
devise and bequeath unto S. S. S. Gourachandra 
Gajapati Narayana Deo, Zaminclar of Parlakimedi, 
all that I may possess at the time of my death, 
including my property at Kodaikanal, and shares 
and other property in the Commercial Land 
Mortgage Bank, Madras, also books, furniture 
and other property movable and immovable and 
I ax^point the said S. S. S. Gourchandra Gajapati 
Narayana Deo to be my sole executor. I have no 
doubt he will carry out my wishes. In witness, 
whereof I, the said William Taylor, have to this,, 
my last will and testament, set my name this 19th 
day of April one thousand eight hundred and 
ninety-two (1892). W . T. died in January 1902.. 
Subsequent to his death, a letter written by him 
bearing date 28th April 1S95 and addressed to the- 
then zamindar of Parlakimedi (the legatee under 1 
the will) and containing an endorsement that it 
was to be opened after the death of W. T. was- 
found. The letter directed the legatee to convert 
the testator’s property into money and remit the 
proceeds to B. T. } brother of IP. T. The legatee 
proved the will and died in 1905 and this letter 
Was not communicated in the lifetime of IP, 

In a suit brought by the next-of-kin of the testator 
for the administration of the estate against the 
son and heir of the legatee :—Eeld, per Sir Arnold* 
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2. CONSTRUCTION — contd. 

White, G.J., and Sankaran-Nair, J., that the 
letter of the 28th April 1895, not having been 
communicated in the testator’s lifetime did Hot 
operate to create a trust in favour of JR. T., either 
under the rule of English Law or under section 5 
of the Trusts Act. The Legislature in enacting the 
proviso to section 5 of the Indian Trusts Act did not 
intend to depart from the English Law and the 
Court will impose a trust on a legatee only when 
there is fraud according to English Law. Manuel 
Louis Kunha v. Jnana Goelho, I. L. JR. 31 Mad . 
187, referred to. Per Sir Arnold White, C. J . 
— The letter is not admissible to show that the 
testator did not intend the legatee to take the in- 
terest which the will purported to give him. 
£i Attendant circumstances 55 in section 81 of the 
Trusts Act means the same as surrounding cir- 
cumstances and it is only when the latter can be 
considered for the purpose of ascertaining the inten- 
tion of the testator under the English Law that 
evidence of an attendant circumstance can be 
given to show that the testator did not intend to 
dispose of the beneficial interest in property devised 
by will. Under the English law the letter could 
not be looked at to show that the legatee under 
the will was not intended to take the beneficial 
interest and the Indian law is the same. In re 
Boyes Boyes v. Garritt, 26 Gh. JD. 532, distinguished. 
Where the ” attendant circumstances 55 show an 
intention to dispose of the beneficial interest to 
any one, whether he is or not the legatee named 
in the will, there will be no resulting trust under 
section 81 of the Trust Act. The words “I have 
no doubt he will carry out my wishes” do not 
show that h was not the intention of the testator 
to dispose of the beneficial interest. In the case 
of wills executed by an English testator, the law 
of " benami ” cannot be applied so as to override 
the provisions of the Trusts Act or the Succession 
Act or the English principles of equity on which 
these provisions are based. Per Sankaran-Nair, J., 
that the letter may be looked at for the purpose 
of determining whether the legatee Was only a 
benamidar or trustee for some other person. It is 
also admissible to show that the legatee was only 
a trustee under section 81 of the Trust Act. An 
c attendant circumstance ” under section 81 of the 
Trust Act, means a circumstance that accom- 
panies or follows the transfer or bequest. The 
letter was intended to accompany or follow the 
Will and may therefore be taken into considera- 
tion to discover the intentions of the testator. 
The letter must be read with the words of the will 
that the testator had no doubt that the legatee 
would carry out his wishes; and the two read 
together clearly show that the legatee was not 
intended to take any beneficial interest. Richard 
Taylor v. The Rajah of Paklakimedi (1909). 

1. Xu R. 32 Mad, M3 

3L “ Malik,* 5 meaning of— 

nstruction of — Absolute interest — Hindu widow , 
dess there is something in the context 


WILL — contd. 

2. CONSTRUCTION — conoid. 

qualifying it the word maliJc used in a will bears its 
technical meaning. When a testator bequeathed 
his property to his issue if he happened to have 
any, and if he had no issue then to his mother and 
wife who were to be “ malik aur Jcabiz 99 : — Held , that 
the ladies obtained an absolute interest. Suraj- 
mani v. Rabi Nath , I. L. R. 30 All 84, referred to. 
Thakur Prasad v. Jamna Kunwar ( 1909 ). 

I. L. R. 31 All. 308 


3. EXECUTION. 

1. Succession Act s. 50 — Signa- 

lure of testator • — Nature of execution required. To 
entitle the executor to probate, the signature of 
the testator must be that of a conscious person, 
and not the results of mere mechanical movement 
of the hand. Kalee Tara Dossia v. Nobin 
Chunder Kur ... 21 W. R. 84 

2 . — - Execution of will 

by impression of facsimile of the name - — Succession 
Act, s. 50. A testator, who for a number of years, 
was, as he was unable to write, in the habit of 

s using a name stamp, which used to be attached by 
a servant, to any document or paper he wanted to 
sign, executed a will, and under his direction a 
servant affixed the impression of his name stamp 
on the said document. Held, that the execution 
of the will in this case was proper and came strictly 
within the meaning of the words used in s. 50 of the 
Indian Succession Act. Nirmal Ohundeb Bando- 

PADHYA V. SARATMONI DeBYA. 

I. L. R. 25 Calc. 911 
2 C. W. N 642 

3. — Want of proof of 

due execution and of hnoudedge by lestMrix of 
contents of will. Where the defendant claimed the 
property in dispute under the will of a Hindu 
widow but kept back the evidence which would 
have clearly established that the mark purporting 
to be made by the widow Was really made by her 
or at her desire, and that at the time of the execu- 
tion the nature and contents of the documents were 
well known to her, the Court refused to act upon 
it. Harilal Harjivandas v. Peanvalavdas 
Parbhudas . * . ' I. L. R. 18 Bom. 229 

4. — .. — . — — — _ — r -~ — Probate and . \Ad~- ' 

ministration Act (F of 2881), s. 50 — Evidence as 
to the execution of a will by a person near death . 
On a question of fact raised in 1887, whether an 
alleged testator had or had not been able to duly 
execute his will, as he was said to have done during 
his last illness, the judgment of the District Court 
in the affirmative was restored. The judgment of 
the High Court which would have revoked the 
probate granted ' in ■ 1 882 ' ■ was ; . reversed, upon the : i : : ^ 
consideration of conflicting evidence as to the 
mental capacity of the testator, and as to . the 
genuineness of his signature. Romesh Chunder,' 
Murerji v. Rajani Kant Mukerji. 

I. L. R* 21 Calc. 1 
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W IXjXj — contd. ' 

3. EXECUTION — contd. 

5. . — Evidence as to 

, execution — Duty of Judge, The question whether 
an alleged Hindu will was genuine or not was 
raised by the relatioris of the deceased, on an appli- 
cation, under the Probate and Administration 
Act (V of 1881), for administration with the will 
annexed, filed by the proponent. It was held 
upon evidence, which was very conflicting, in 
some respects obscure and unsatisfactory, and in 
reference to which the Court below had differed, 
that the will Was genuine, and that the High Court 
Was not justified ih reversing a decree to that effect. 
It was also held that it is the duty of a Judge in 
such cases patiently to investigate the actual 
facts, placing himself as it were in the position 
of the alleged testator with all his actual sur- 
roundings ; not to approach the subject from the 
point of view of what a testator ought or would be 
likely to have done on some preconceived idea of 
Hindu usages and habits of thought. Dowlat 
Koeb v, Ramphul Das . I. Is. R. 25 Calc. 459 

Ii. R. 25 I A. 21 
2 C. W. H. 177 

8. - - — Proof of due ex e m 

cution of will where the mental capacity of testator 
is in dispute — Rules for decision of such cases — 
Presumption — Duty of Appellate Court in deciding 
on evidence of witnesses. In all cases in which the 
evidence is conflicting, it is the duty of a Court of 
appeal to have great regard to the opinion formed 
by the Judge, in whose presence the witnesses 
gave their evidence, as to the degree of credit to be 
given to it ; and probably the advantage of hear- 
ing the witnesses give their evidence is of special 
value where there is conflict between them as to 
the mental capacity of a person whose conduct 
they have observed, and whose state of mind they 
depose to : for the original Court had not merely 
the better opportunity of judging of the truthful- 
ness of the evidence from the manner in which it is 
given, but also of judging how* far the witnesses 
possess those qualities on which depends, much of 
the value of evidence given in good faith, viz., power 
of observation, power of judgment, accuracy of 
expression, and general intelligence, which are of 
special importance in cases where the execution 
of a will is disputed on the ground that at the time 
the will was alleged to have been made, the mental 
capacity of the testator was such that it was doubtful 
whether the will could have been 6 4 duly executed. ” 
"‘Due execution 55 of a will implies not only that 
the testator was in such a state of mind as to be 
able to authorize, and to know he was authorizing 
the execution of a document as his will, but also 
that he knew and approved of the contents of the 
instrument ; and in such cases of disputed execution 
the Judge should consider and express an opinion 
upon both these questions. In ordinary cases 
execution of a will by a competent testator raises 
the presumption (sufficient, if nothing appears to 
the contrary, to establish) that he knew and ap- 
proved of the contents of the will. Also under 
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3. EXECUTION — contd. 

ordinary circumstances the competency of a tes- 
tator will be presumed if nothing appears to rebut 
the ordinary presumption : ordinarily, therefore, 
proof of execution of the will is enough. But 
where the mental capacity of the testator is chal- 
lenged by evidence, which shows that it is, to say 
the least, very doubtful whether his state of mind 
was such that he could have ‘ 4 duly executed 5 5 
the will as he is alleged to have done, the Court 
ought to find whether upon the evidence the tes- 
tator was of sound disposing mind and did know 
and approve of the contents of the will. Where 
this had not been done, the Appellate Court, after 
considering the whole evidence, held , contrary to the 
decision of the lower Court, that the will was 
not proved and refused probate. Wgqmesh 
Chuneeb Biswas v. Rashmohini Das si. 

I. Is. K, 21 Calc. 279 

On appeal to the Privy Council : On the weight 
of the evidence the Judicial Committee decided 
that the proponent had not discharged the burden 
of proving him to have been capable. The pre- 
sent case did not resemble one where a testator, 
near death, might, with the requisite degree of 
knowledge, have executed a disposition of his 
property for which, previously and while his mind 
was still in vigor, he might have given instruc- 
tions. Rash Mohini Dasi v. Umesh Chundek 
Biswas . . . I. L. R. 25 Calc. 824 

Xj, R. 25.1. A. 109 

2 C.W. 2ST.82X 

7. Proof of execu- 

tion of will — Probabilities — Evidence , The fact of 
the execution of a will was disputed by a tes- 
tator’s relations. They impugned the will mainly 
on the theory of the improbability of its having 
been executed by him under the circumstances 
existing at the time, and in the presence of the 
witnesses alleged to have attested it. They 
admitted his intention to execute such a will, 
but contended that, having long deferred the 
execution, he had died without having effected 
it. To outweigh the strong and satisfactory 
evidence upon which the affirmative of due 
execution rested, it would have been necessary 
that the improbabilities should have been 
cogent and clearly made out. But in their 
Lordship’s opinion, it was neither the one 
nor the other, and was based on an exaggerated 
view. The suggested inferences against the will 
were not borne out ; and, on the otner hand, the 
testimony in support of it was good. The judg- 
ment of the High Court, maintaining the will, 
was affirmed. Ch'otey , Nabain Singh ’ v. , Ratan 
Kobe . . . .1. I*. R. 22 Calc, 519 

I*. R. 22 I. A. 12 

8. — Suit by testator's 

son contesting validity of will— Alleged testament- 
ary incapacity . Although the mental faculties of 
a person suffering from partial paralysis may 
have been affected by his physical weakness, he 
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influence. In their opinion, if there was not 
evidence, and there was not, to show coercion in the 
special matter of the codicils, general assertions- 
of the wife’s commanding character, and of the 
husband’s weakness, and of their differences went; 
for little. But in regard to the fifth codicil, they 
affirmed the judgment of the original Court, finding 
the evidence to have left open the inference that 
the testator had been at the time when it was 
alleged by the widow that he had made this codicil 
too exhausted and ill for such a testamentary 
act. Sala Mahomed Jafferbhai v. Dame Janbai. 

I. X. R. 22 Bom. 17 
X,. R. 24 I. A. 148 
1 C. W. NT. 481 

10. — — — Execution of will 

— Evidence on the question of whether the testator 
was of sound disposing mind at time of execution 
— Reversal by Appellate Court of decision of Judge 
who heard evidence and entirely disbelieved their 
testimony — Onus of proof. On a contested appli- 
cation for probate in which the question was 
whether a testator was of sound disposing mind on 
two separate occasions when he was alleged to have 
executed a will and a codicil, the Judge who saw 
J and heard the witnesses decided that the only reliable* 
evidence was that of the doctor who attended the 
testator and attested the two documents, and 
that if the doctor’s evidence was true, then that 
of the principal witnesses in support of the will 
could not be ; and he therefore disbelieved their 
story as to the execution of the documents, and 
dismissed the application for probate. The Appel- 
late Court being of opinion that he had not 
given adequate consideration to the possibility 
that in spite of the testator’s physical infirmity, 
his mental capacity was sufficient, reversed the 
decision and granted probate of the will and 
codicil. Held, by the Judicial Committee (revers- 
ing the judgment of the Appellate Court), that 
the medical evidence entirely justified the view 
of the Judge who heard the evidence, namely,, 
that it left the onus on the plaintiff who pro- 
pounded the will quite undischarged, so that 
in the absence of other reliable evidence he had 
no alternative but to dismiss the application. 
It is always difficult for Judges who have not 
seen or heard the witnesses to refuse to adopt 
the conclusions of fact of those who have, but 
that difficulty is greatly aggravated when the 
Judge who heard them has formed the opinion 
not only that their inferences are unsound on the 
balance of probability against their story, but that 
they are not witnesses of the truth. Coglilan v. 
Cumberland, [!#$#] 1 Gh. 705 , referred to. Shun - 

MUG ABO YA MubAEIAB V. Ma'HIKKA. MuDAIAAR. 

(1909) . ; ,y I. X. R. 32 Mad, 400-, 

II. Ai ; i 

^Testamentary capacity — Will drafted according, to 
instncctions and signed by testator without at the 
time understanding all its provisions . Semite : 
Where it was proved that a will was prepared. 
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may still be capable of devising and of executing 
a will of a simple character, although unfit to 
originate or to comprehend all the details of a 
complicated settlement. In one sense the testator 
may not have been in the state which the witnesses, 
described as 4 * his full senses. ” He was feeble in 
body. The vigour of his mind was impaired, and 
his utterance was defective. On the other hand, 
there was nothing in the evidence which could 
reasonably lead to the inference that he was in- 
capable of understanding such business as fell to 
his lot, or of regulating the succession to his pro- 
perty. At the hearing of the suit, it was alleged 
that he was subject to insane delusions, as to which, 
however, the Courts below concurred in finding 
that they had not been shown to have existed. 
The statements made by him alleged to have been 
the result of delusion, had not been shown to be 
altogether without foundation. As to this, their 
Lordships’ opinion was that, in order to constitute 
an insane delusion affecting the question of testa- 
mentary capacity, it should have been shown, 
not only that it "was unfounded, but also that it 
was so destitute of foundation that no one, save 
an insane person, would have entertained it. The 
judgment that this testator had not testamentary 
capacity appeared to them to have had the unsafe 
basis of speculative theory derived from medical 
books and judicial dicta in other cases, and not to 
have been founded on the facts proved in this. 
Sajid Ali v. Ibad Ali . I. X. R. 23 Calc. 1 

X. R. 22 I. A. 171 

0. Incapacity from 

illness — Influence not amounting to coercive influence . 
A Khoja Mahomeclan resident in Bombay made his 
will in 1886, appointing his wife, and his eldest son 
by a former wife, to execute it. The testator died 
on the 9th February 1891, having at different 
times, in the interval, made four codicils. The 
widow, applying for probate, of all the above, pro- 
pounded a fifth codicil, alleging it to have been 
made by her husband on the Oth February 1891. 
The son petitioned for probate to be delivered to 
him and to the widow, but only of the will and of 
the first two codicils, contesting the' three later 
codicils as having been made under undue influence 
exercised by the wife. He disputed the last codi- 
cil, not only on the ground of undue influence, if 
the cddicil had been in fact executed, but because 
at the time of the alleged execution his father was 
almost unconscious, and unable to understand 
what he was doing. The High Court, in its original 
testamentary jurisdiction, refused probate of the 
three disputed codicils, granting probate of the 
will and of the first two codicils only. The Appel- 
late High Court granted probate of the will and of 

■ five' codicils, finding that no undue influence 
b en e ?er< i jed, z i 1 th it the fifth had been 
executed bj the testator with knowledge and com- 
prehension of its contents and of his free volition. 
The Judicial Committee affirmed the judgment of 
the Appellate Court as to the absence of undue 
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3. EXECUTION — concld. 
according to tine testator’s instructions by the 
person entrusted with its preparation, who more- 
over was fully conversant with the testator’s 
affairs and was apparently on intimate terms with 
him, so that the testator would have ample reason 
for believing that the will placed before him for 
signature was drawn up in accordance with his 
instructions, it should be considered his will if he 
set his hand to it, and it Would not be necessary 
to prove that at the time he was capable of under- 
standing all its provisions. Per era v. Perera, [1901] 
A. 0. 354, referred to. Held, on the facts of the 
case, that the testator was not merely supposing 
that he was executing a will but possessed at the 
time sufficient intelligence to be able to understand 
the provisions of the will, which were of the sim- 
plest character, though he might not possibly have 
been able to follow every sentence of the will. 
Ktjsum Kxtmari Dassi v. Satishendra Nath 
Bose (1909) . . . 13 C. W, N. 1128 


FORM OF WILL — concld. 
in body of toill— Application for probate. A testa* 
tor died leaving as his will a printed form of will 
imperfectly filled in, and having omitted to insert 
his name and description at the head of the docu- 
ment, and to append his signature thereto. He 
had, however, written his name in the attestation 
clause and completed the disposition clause be- 
queathing all his property to his wife and appoint- 
ing her sole executrix. Held, that this was suffi-. 
cient, and the will should be admitted to probate. 
In the goods of Pasmore , L. JR. 1 P. & D. » 653, 
referred to. In the goods of Porthouse. 

I. X,. R. 24 Calc. 784 

4. — __ — Document intended to 

take effect partly in the lifetime of the 
executant and partly after the executant’s 
death — Probate and Administration Act (V of 
1881), s. 3. There is no objection to one part of 
an instrument operating in prcesenli as a deed 
and another in futuro as a wall. Cross v. Cross » 
8 Q. B. 714 : 15 L. J. N. 3. Q. B. 217 , referred 
to. Chand Mal v. Lachbmi Narad*. 

I. Ii. R. 22 AIL 162 

5. — Codicil —Prolate, application 

for — Document referring to will. After letters of 
administration with the will annexed had been 
granted, the administrator found a book containing 
memoranda in the testator’s handwriting, made 
after the date of the will, and directing certain 
dispositions of his property. One entry referred 
in express terms to the will. The testator was a 
domiciled Scotchman. Held, on a petition by 
the administrator, asking that the memoranda 
might be admitted to probate, that the memoranda 
were not testamentary documents, and the peti- 
tion was therefore dismissed. In the goods of 
Wemyss . . . . I. D. R. 4 Calc. 721 


4. FORM OF WILL. 

1. Buddhist will — Probate— Suc- 

cession Act (X of 1865), s. 331. Probate may 
be granted of the will of a Buddhist made after the 
1st January 1866. It is not necessary that the 
will of a Buddhist should be executed according 
to the formalities prescribed by the Succession 
Act. In the matter of Kokya Dine. 

2 B. L. R. A. C. 79: 10 W. R. 417 

2. Testamentary document — 

Will to have effect on contingency — Probate. A, 
being ill and away from home, wrote to his brother 
B certain directions as to the management of bis 
property, and concluded : 4 ‘Brother, if I die of 
this sickness and C survive me, then whatever 
property I have you will give one half to C, ’ ’ etc. 
In another and subsequent letter he wrote to B : 
<£ I don’t think that the illness I am now suffering 
from will terminate fatally; but in case I should 
die, then you will give to C one half of my Com- 
pany’s papers,” etc. 4S I appoint you turiiey 
(executor) in all matters relating to O,” etc. A 
recovered from the fever, but died suddenly a year 
later, without having made any other testamentary 
disposition of his property. In a suit brought by 
B as executor of A , according to the tenor of these 
documents against the widow of A, for the purpose 
of having probate of them granted to him as of the 
will of the deceased : — Held (reversing the judgment 
of Macfherson, J.), that the documents were 
only intended to have a testamentary effect in the 
event of A 7 8 having died of the sickness he was 
suffering from at the time of writing, and therefore 
probate which had been granted by the Court at 
the original hearing was ordered to be brought 
in and cancelled. Kameenee Bosses v. Bisso- 
kath Ghose . .... 2 lad. Jar. NT. S. 6 

^ . j Imperfect form \ of 
will — Will unexecuted by testator — Blank spaces 

VOL. V. 


5. INSPECTION OF WILL. 

Practice — Application by next- 

of -loin of deceased. The Court, on the application 
of one who is next-of-kin of a deceased Hindu, 
ordered a person in possession of an alleged will 
of the deceased to bring in and deposit the same 
with the officer of the Court for the purpose of 
being inspected, and a copy thereof taken by such 
applicant. In the case of Balhrishka Gastpatjt. 

1 Bom. 114 


— Homan Catholics of Portuguese extraction 
—Intestate succession. Qucere : Whether a Roman 
Catholic or Portuguese extraction can, under the 
law current amongst members of that church in 
Chittagong, take under a nuncupative will ; and 
if not, to what is a wife entitled under the law 
regulating succession of intestates amongst mem- 
bers of that church ? Rebeiro v. Rebeirc. % 

3W.R.63 
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6. NUNCUPATIVE WILL — concld. 

2, ■ Nuncupative will 

of a Mahometan — Probate and Administration Act 
(V of 1881), ss. 3, 24, 25, 26, 62— Succession Act 
{X of 1865), s. 244 and Oh. IX. Probate may- 
be granted of a nuncupative will. In the matter 
of the will of Mahomed Abba. In re Mariambai. 

I. L. B. 24 Bom. 8 


7. RENUNCIATION BY EXECUTOR. 

1 Procedure after renunciation 

- — Proof of execution of will in Court — Administra- 
tion accounts. A Hindu testator empowered his 
executor to lay out such portion of his estate 
as the executor might think fit towards charitable 
purposes, and did not dispose of the residue of 
the estate. The executor renounced, and no pro- 
bate of the will or letters of administration, with 
the will annexed, was granted. In a suit by the 
testator’s sole heiress for construction of the will 
and for administration, the Court allowed the 
execution of the will to be proved in Court, declared 
that it was void for uncertainty, and directed the 
usual administration accounts to be taken. Sur- 
BOMHNGOLA I)ABEE V. MOHENDRONATH NATH. 

I. h. B. 4 Calc. 508 

2. — Executor — Inter- 

meddling with estate — Degree of mterference neces- 
sary to charge executor — Suit for account against 
executor — Account on footing of wilful default 
■ — Practice — Limitation — Limitation Act ( XV of 
1S77), s. 10, ScJi. II, Art 120. In law a very 
small interference or intermeddling with the 
estate of his testator on the part of a party 
appointed executor under a will is sufficient to 
charge him with liability as executor. An executor 
once having acted unqestionably as an executor 
cannot renounce that character and all the liabil- 
ities which attach to it, and, having once acted, 
the subsequent renunciation is void, and he conti- 
nues liable to be sued in the character of an executor 
Bogers v. Frank, 1 Y. <& J. 409 , followed. Modern 
practice allows of an order charging wilful default 
being made at any time during the action on a 
proper case being shown. The plaintiff brought a 
suit against the executors of the will of her grand- 
father, praying for a declaration that she was 
absolutely entitled to the property of her grand- 
father and for an account of the property in the 
hands of the executors. The plaintiff claimed as 
heir and not under the will. Held, that she was 
.only entitled to accounts for six years preceding 
the suit as she took no interest in the property under 
the. will, and the executors were not trustees for 
her and the property did not vest in them for any 
' specific purpose hi her favour. Such a suit is not 
.ia suit for the purpose of following such property 
| M the hands of the executors and trustees. 
tvEBRJHJM (1003)/ 

■ ■ , it, % * i _ , . I® Xi, R* 82 Ronx* 304 


WIXiXi — contd, 

S. REVOCATION. 

1. , Evidence as to revocation 

of a will — Onus of proof of revocation of will . 
A will duly executed is not to be treated as revoked 
either wholly or in part, by a will which is not 
forthcoming, unless it is proved by clear and satis- 
factory evidence that the will contained either 
words of revocation or disposition so inconsistent 
with those of the earlier will that the two cannot 
stand together. It is not enough to show that 
the will which is not forthcoming differed from the 
earlier one, if it cannot be shown, in what the 
difference consisted. It is also settled that the 
burden of proof lies upon him who challenges the 
existing will. These propositions are of general 
application. Mirza v. Umda Khan am. Mirza 
v. Gtjnna Khan am . I. L. B. 19 Calc. 444 

L. B. 19 I. A. 83 

2. Bevoeation of portion of 

will — New page of will not duly executed sub- 
stituted by testator after execution of will — Dependant 
relative revocation — Probate. After the death of 
the testator (H. G. Meakin), his will was found 
among his private papers in a sealed envelope 
with the words £ C H. G. Meakin’s will, not to be 
opened until after death,” written in his hand- 
writing on the face of the envelope. The will 
was wholly in his writing, and was written on 
four separate sheets of paper pinned together. 
The first, third and fourth pages were of blue paper 
and of the same size, and each of them was signed 
at the bottom by the testator and by two . wit- 
nesses. The fourth page stated the date of the 
will and was signed by the testator and was duly 
attested by the said two witnesses. The actual 
execution of the will took place (as was proved by 
evidence) in March or April 1894. The second 
page, however, was of a different kind of a paper 
from the oilier pages and of smaller size, and was 
signed by the testator, but not by witnesses. This 
second page contained a bequest to a child who 
was born in May 1894, i.e., some months after the 
will was executed. The executors propounded 
the will. Held, that probate must be refused. 

: Ker v. Meakin , I, Xi, B* 20 Bom*" 870 

8. — Lost Will— Pre- 

sumption of revocation— Secondary evidence — Onus 
of proof — Probate and Administration Act ( F of 
1881), ss. 20, 24. If a will, shown to have been 
in the custody of the testator, is not forthcoming 
at the time of his death, it is presumed, to have 
been destroyed by him, unless there is sufficient 
evidence to rebut the presumption. Welch v. 
Phillipps , 1 Moo. P. C. 299 ; Brown v. Brown, 
27 L. J. Q. B. 173 ; Sugden v. Lord St Leonards , 
L. JR, 1 P. D. 154, referred to. But such pre- 
sumption of revocation does not arise, unless there 
is evidence to satisfy the Court that the will was 
not in existence at the time of the testator’s death* 
Finch v. Finch, L. B. 1 P, & D. 371 , referred to. 
Having regard to the habits of the people of this 
country and' specially those of wandering fakirs* 



( 13035 ) 


DIGEST GE CASES, 


4 . # . — ; Will Separated °* dxL s estate. In 18by h cued, leaving four ciiild- 

iEin&u domiciled in the United ' Provinces — j ren surviving her. In 1871 a decree for the adminis- 
Revocation of will — Fv idence — Presumpt ion. A tration of M s estate was granted to i£ } the husband 

. separated Hindu residing at Meerut executed a A, another suit (370 of 1870). In 1873 a 

will on the 20th of January, .1885, and registered decree for administration was passed in the Advo- 

the same in the office of the District Registrar on c f te General’s suit (962 of 1868). By the decree 

the 22nd of January of the same year. The ? he Advocate General was given liberty to join 

testator died on the 16th of October, 1899. On the m . takm S the accounts and making the enquiries 

«8th of July 1902, a suit was instituted by certain directed in suit 370 of 1870. In 1899 the Commis- 

persons who claimed the property of the testator sioner made hi . s final re P ort in suit 370 of 1870 » 

as his next-of-kin against the Collector of Meerut to which, however, exceptions were filed. In 

who had taken possession of the property as 1902 the case came before Tyabji, J., for further 

-trustee under the terms of the will for purposes directions. Up to this date the validity of the 

therein set forth. The plaintiffs alleged that the g lft to children had not been questioned by the 

.testator had revoked the will of the 20 bh of January Pities and the Commissioner’s report was based 

.1885, and tendered evidence to prove that on on tke assumption that it was valid. The Advo- 

a certain occasion the testator had said that he cate General was now, by consent of the parties, 

had revoked his will. On the death of the testator joined as a co-defendant, to simplify and regularize 

the original will was not to be found; but, on the t]xQ suit. thereupon contended that the gift 

. other hand, it was shown that persons interested to children was bad as transgressing the rule 
in the disappearance of the will had had access to down in the Tagore case and claimed that the 

the house of the testator since his death. Held , fund was applicable to the charitable purposes 

that evidence that the testator had said that he indicated in the residuary gift. The Division 

had torn up the will was not admissible. Staines Gourt ruled that the Advocate General was not 

v. Stewart and Jones , 2 Sw. & Tr. 320 , Doe dem. entitled at this stage to raise the point. Held 

Shallcross v. Palmer , 16 Q. B. 757 , and Keen v. (reversing Tyabji, J .), that the Advocate General 

Keen, 3 P. '<& D. 105, referred to. Held, also, that was not precluded, even at this stage, from ques- 

the presumption of English law that if a will is tioning 4the validity of the gift to Us children, 

traced to the testator’s possession and is not forth- Where the accounts actually taken and completed 

.coming at his death it has been destroyed by him, in one suit are adopted m another, the ordinary 

animo revocandi, would, at least, not be so strong practice is to allow the result of those accounts 

m India as in other countries where wills are taken and enquiries to be questioned in the suit, wherein 

greater care of, and under the circumstances dis- they are adopted. A beneficiary is generally taken 

ilosed by the evidence in the present case did not as sufficiently represented by his trustees; but 

arise at all. Podmorev. W hatton, 3 S. W. & Tr. this does not hold good, where the contest lies 

449 ; Pinch v. Finch , 1 P. & D. 371, and Brown between the beneficiaries themselves. Held, on 

v. Brown, 8 E. <& B. 876 , referred to. Shib Sabi- further hearing, on the construction of the will, 

•mi Prasab v . The Collector of Meerut (1906). that such of Us children as were in existence at the 

I. Ii. H. 29 All. 82 death of the testator were entitled to the annuity 


9. CANCELLATION, SUIT EOR. 
— Will— Suit for can- 
cellation of will ’brought during the lifetime of the 
testator . Held, that no suit for the cancellation of a 
will can He in the lifetime of the testator Ram- 
BHAJA2J Kukwar v. Gurttcharan Kukwar (1905). 

I. Xi, B. 27 All. 14 


11. PROBATE. 

1, Probate and Ad - 

ministration Act {V of 1881) — Will — Document 
by a shebait appointing another shebaiL Where 
the shebait of an endowed property executed a 
document appointing another person as a shebait. 
for the purpose of carrying out the sheba and other 
rites after the death of the former : — Held, that it 
was not a Will and Probate of such a document 


10. PRACTICE. 


— - Practice— Civil Ad- 
ministration — Further directions — Advocate General 
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WILIi — contd. 


11. PROBATE — contd. 

give the best evidence in the matter having died. 
The Judicial Committee affirmed that decision 
and pointed out that the delay in taking out pro- 
bate was accounted for by the fact that, until 
Els son’s death and the adoption in his place,, 
there was no very urgent necessity for taking out 
probate, K's estate being of itself of trifling value. 
Kali Das Chuckerbutty v. Ishan Chttndbr 
Chuckerbutty (1905) . 9 C, W, N. 49* 

4. - — — • Will — Execution 

— Solicitor-executor preparing and attesting Will 
— Clause permitting him to charge for professional 
and other services — Proof — Onus — Independent 

advice — Fiduciary relation — Deed referred to in- 
Will — Probate — Succession Act (X of 1865), s. 51. 
If a party writes or prepares a will, under which 
he takes a benefit, that is a circumstance that 
ought generally to excite the suspicion of the Court 
and calls upon it to be vigilant and jealous in 
examining the evidence in support of the instru- 
ment, in favour of which it ought not to pronounce,, 
unless the suspicion is removed and it is judicially 
satisfied that the paper pronounced does ex- 
press the true will of the deceased. Barry v. 
Butlin , 2 Moo. P. C. 480, and Fulton v. Andrew , 


11. PROBATE — contd, 

could not be applied for. Chattahya Gorenda 
Pttjari Adeicari v. Dayal Gobinda Adhicari 
(1905) . I. L. R. 32 Gale. 1032 

s.e. 9 C. W. 3ST. 102 

2. — Probate — Deed-poll 

executed at same time as will and referred to in it 
- — Will giving benefit to solicitor, who prepared 
it — Onus of proof — Testamentary writing — Succes- 
sion Act {X of 1865), s. 51. A will made re- 
ference to a deed-poll which was executed at the 
same time, and also contanied clauses under 
which the solicitor, who prepared it, took some 
benefit, and was appointed an executor of the will. 


S iXfjM 
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WILD — contch 

11. PROBATE — concld. 

that the will was a forgery and that he himself 
•did not apply for probate and was not cited and 
that the probate was obtained behind his back : 
Held, that he was entitled to have his name struck 
•out of the probate, but he had no locus standi 
to challenge the will. Srinath Ghosh .v. Mukunda- 
"Ram Chuckerbutty (1908) . 12 C. W. IT. 573. 

0. . Probate — False 

Will — Costs. A beneficiary who successfully resists 
an attempt by another beneficiary to prove a 
false will is not as a matter of right entitled to be 
paid his costs out of the estate. The costs are in 
the discretion of the Court and may be directed 
to be paid out of the estate of the deceased in a 
suitable case. S. 102 of the Probate and Ad- 
ministration Act does not justify a contrary infer- 
ence. Bar ad a Proshad Banerjee v. Gajendra 
Nath Banerjee (1909) . 13 C. W. H. 557 

12. VALIDITY OF WILL. 

1. Military testamentary docu- 

ment — Application for probate — Lapse of time- 
invalidity cf will. A military testament valid in 
its inception may be deprived of its privilege by 
lapse of time. In re God by. 1 Hyde 196 

2. Will of Cutchi Mem on — 

Will disposing of ancestral property. Wills made 
bv members of the Cutchi Memon community, 
whereby the testators disposed of property which 
was proved to be ancestral, held to be invalid. 
Mahomed Sid ice v. Ahmed. Abdula Haji 
Abdsatar v. Ahmed . I. L. R. 10 Bom. 1 

3. Will of East Indian testa- 

trix out of civil jurisdiction of High Court 

— English law. The provisions of the English law 
as to the administration of and succession to the 
estate of a British subject dying testate apply to the 
will of an East Indian testatrix (the illegitimate 
daughter of a Mahomedan woman) who resided 
and died without the limits of the ordinary civil 
jurisdiction of the High Court. Hogg v. Green- 
way. Greenway v. Hogg. 

Cor. 97 : Bourke A. O. C. Ill 

4. — — Question of due execution 

and validity of will — Disposition of immove- 
able properly in British India. The validity of a 
will which purports to dispose of immoveable pro- 
perty in British India must be tested by the rules 
applicable to the execution of wills in British India. 
Bhaurao Dadajirao v . Lakshmibai. 

I, L. B. 20 Bom, 607 

5. — - Will procured by impor- 

tunity of wife — Succession Act , s. 48 — Undue 
influence. The wife of the testator persuaded him 
to execute a will in supersession of a former will 
less favourable to her, but the influence which she 
exerted was not such as to deprive the testator of 
the exercise of Ms judgment and volition. Held, 
that the conduct of the wife did not amount to 


WILL — contd. 

12. VALIDITY OF WILL— ccrn^. 
undue influence. Morison v. Administrator- 
General oe Madras . I. L. B. 7 Mad. 515 

8. Proof of genuineness of will 

— Registration and attestation . When a document 
propounded as a will is proved to have been exe- 
cuted and registered by the alleged testator it is 
still essential to enquire into the circumstances 
connected with its execution and registration, 
when the will is inofficious and there , are other 
suspicious matters connected with it. Kisto 
Churn Mojoomdar v. Dwarka Nath Biswas. 

10 W. B. 32 

7. — — - Blank spaces left in body of 

will — Alterations and erasures in will — Presump- 
tion — pencil writing subsequent to the execution of 
the will— Intention of testator. The circumstance 
that blank spaces are left in the body of a will is no 
objection to its being a valid will. If a will contains 
alterations and erasures, the presumption will be 
that they were made after the will was , executed ; 
and if there is no evidence rebutting that presump- 
tion, they will form no part of the will. The 
lower Court, having declined to grant probate of a 
will (which it held to be proved), on the ground 
that it was an incomplete will, being of opinion 
that the blanks, alterations and cancellations in 
the will showed that the deceased intended it to 
be a draft, and not the final expression of Ms 
wishes : — Held, that, the will being one which did 
not require to be signed by the testator, probate 
should he granted to include a pencil addition 
proved to have been made by an attesting wit- 
ness at the desire of the testator, but excluding all 
other additions, erasures, or cancellations. Pan- 
DURANG HaRI V.AIDYA V. VlSHNU VlNAYAK KANE. 

I. L. B. 16 Bom. 652 

8. _ "Will in excess of power of 

Hindu widow. A Hindu widow made a will 
disposing of property,- of which under an award she 
had only the use during her life, and to which the 
plaintiff, her son, was entitled after her death. 
While she was still living, the plaintiff filed this 
suit, praying that the will might be declared 
invalid. The- defendants were the testatrix and 
those who took under the will. While the suit 
was pending, the testatrix died. Held, that the 
will should be declared to be invalid so far as 
it operated to defeat the award. Maganlal 
PURUSHOTTAM V. GoVINDLAL NaGINDAS. 

I. L. B. 15 Bom. 097 

9. Addendum— Will of Oudh 

Taluhdar not registered under Oudh Estates Act (I of 
1869), s. 13 — Subsequent addendum executed and 
duly registered , referring to and explaining will. 
Where a will made by an Oudh Taluhdar was 
executed on the 29th of April, 1881, but was not 
registered within one month of its execution, under 
s. 13 of the Oudh Estates Act (I of 1869), and on the 
26th of April, 1883, an addendum was made to it, 
in which the will was referred to and explained, 
and the addendum was then duly executed as a 
will and registered on the same day, an objection 



DIGEST OF CASES . 


( 13042 J 


( 13041 ) 


WILL — contd: 

12. VALIDITY OF WILL—contd. 

clause in the will had been inserted through undue 
influence. Alien v. McPherson, 1 H. L. 191 y 
referred to. Ngzhatttddowla Abbas Hossein 
v. Mirza Kurratulain (1904). 


WILL —contd. 

12. VALIDITY OF WILL — contd. 
that the original will had not been registered in 
accordance with s. 13 of the Oudh Estates Act, 
and was therefore invalid, was overruled, and the 
document was held to be effective as a testamentary 
instrument, whether the addendum was regarded 
as a codicil or a will. Satrupa Kunwar v. Htjlas 
Kunwar (1902) . . I. L. R. 25 All. 121 

10. Forged will — Probate and 

Administration Act (F of 1881), s. 84. Acts done 
by a person under a title created by a will which 
has been declared to be a forgery are void. But 
any lawful payments made by a person to whom 
probate of such a will was granted but subse- 
quently revoked may be re-imbursed out of the 
estate of the deceased, under s. 84 of the Probate 
and Administration Act. Pundit Prayrag Raj 
v. Goxtkaran Pershad Tewari (1902). 

6 C. ¥. m 787 

11. Unsoundness of mind — Ap- 

plication for probate — Plea of unsoundness of 
mind on the part of the testator — Burden of proof. 
If a party writes or prepares a will under which he 
takes a benefit, or if any other circumstances exist 
which excite the suspicion of the Court, and what- 
ever their nature may be, it is for those who pro- 
pound the will to remove such suspicion, and to 
prove affirmatively that the testator knew and 
approved the contents of the will; and it is only 
where this is done that the onus is thrown upon 
those who oppose the will to prove fraud, or undue 
influence, or whatever they rely on to displace 
the case for proving the will. Barry v. Builin, 
2 Moo. P. C. 480 ; Fulton v. Andrew , L. B. 7 H. L., 
448 ; Tyrrell v. Painton, [1894] P. I). 151, and 
Family v. Corrigan , L. B. ! {1889) A. C. 568, 
referred to. Lacbho Bibi v. Gobi Narain (1901). 

I. Jj. R. 23 All. 472 

12. — — , : — - Test of ascertaining 

whether a document is a will or not — 
Irrevocability — Will. In ascertaining whether a 
document is a will one of the tests is to ascertain 
whether the document is revocable or not. The 
irrevocability of a document is perfectly incon- 
sistent with its being a will. On the construction 
of a document propounded as a will: — Held, that 
it was not a will,, but an erkrarnamah, the irre- 
vocability of the document being perfectly in- 
consistent with its being a will, and the fact that 
it was registered as a non -testamentary document 
and was stamped further showing that the parties 
did not regard it as a will. Sita Kobe v. Deo 
Rath Sahay (1904) . . 8 C. W. R". 814 

13. — — Undue influence-— Probate 

— Caveat, — Validity of will — Objection to a 
particular clause of will. In a suit for probate, 
the caveators assailed the whole of the will 
on the ground of undue influence, but the Probate 
Court granted Probate disallowing that objection. 
Held, that in a subsequent suit it was not compe- 
tent for the caveators to show that any particular 


14. Application for revocation 

— Validity of will , Proof in common form — 
Probate, delay in talcing out — Will in solemn 
form — Onus of proof — Probate and Administration 
Act (V of 18S1), s. 50 — "Just cause." A w ill 
was executed the day before the death of the' 
testator in 1878, and probate was obtained in 
1884 in common form with issue of citations. 
On an application made in 1890 by the appellants 
for revocation of probate on the ground that the 
will was not genuine, the District Judge placed the 
onus on the respondents to prove the will and 
holding that the evidence was unreliable and in- 
sufficient, granted the application for revocation. 
The High Court reversed that order, being of opinion 
that, if the application were regarded as one to 
obtain proof of the will in solemn form it was with- 
out precedent after so long an interval from the 
date of probate. That the appellants should at 
least have shown when they became aware of the 
probate, and that considering the difficulty of 
proving the will in solemn form after the long time 
that had elapsed, there w r as sufficient evidence of its 
due execution. Also that, if the application was 
one under s. 50 of the Probate and Administration 
Act (V of 1881), in which case it was doubtful 
whether the burden of proof was not on the 
appellants to show that the will was fictitious, no 
“ just cause 55 had been shown for revoking the 
probate. Held, on the evidence, that, under the 
circumstances of the case there w ? as no ground 
for differing from the decision of the High Court. 
Kali Das Chuckerbutty v. Isixan Chunder 
Chttcrerbittty (1904) . I. L. R. 81 Calc. 914 

15. Evidence as to due execu- 

tion and registration properly obtained — 

Proof of will — Presumption as to official acts 
duly performed „ The registration of a document 
is a solemn act to be performed in the presence 
of a competent official appointed to act as Regis- 
trar, whose duty it is to attend the parties during 
the registration and see that the proper persons are- 
present, and are competent to act, and are identified 
to his satisfaction, and all things done before him in 
his official capacity and verified by his signature 
will, unless it be shown that a deliberate fraud on 
him has been successfully committed be presumed 
to be done duly and in order. A will propounded 
in this case was upheld as being genuine on the 
evidence as to due execution and registration, and 
on the other circumstances and probabilities of the 
case and the decree of the High Court, which ha<B 
reversed that of the Subordinate Judge, was 
affirmed. Evidence of the general reputation r 
of character of the identifiers in the Registration ^ 
Office was inadmissible to refute the bond ftdes off 



domiciled out of the jurisdiction of High Court. 
The Wills Act, XXV of 1838, applied to the 
wills of East Indians, whether domiciled •within 
or beyond the testamentary jurisdiction of the 
High Court. Hogg v. Greenway . 2 Hyde 3 

Held , on appeal, that the Wills Act only applied 
where the High Court had an exclusive jurisdiction 
analogous to that of the Ecclesiastical Court in 
England. It did not apply in the case of a person 
who was not entitled by birth or domicile to have 
applied to him the actual law of England. There- 
fore it did not apply to the case of an East Indian 
testatrix (the illegitimate daughter of aMahomedan 
woman) who resided and died outside the limits 
of the ordinary civil jurisdiction of the Court. 
Greenway v. Hogg. Hogg v. Greenway. 

Bourke A. O. C. Ill; Cor. 97 


See Company — Winding up. 

See Companies Act. 

- — Companies Act (VI of 

1882), s. 128 , cl. (e)— 44 Other reason of a like 
nature.” When the law requires the fulfilment 
of one or more of several conditions before an order 
could be made, the part fulfilment of two or more 
of such conditions should not be taken as having 
cumulative effect justifying the order. If the 
Court comes to the conclusion that the main ori- 
ginal object for which the Company was formed 
has substantially failed or that the substratum 
of the Company is gone it will consider that it 
would be just and equitable to wind up the Com- 
pany and will make an order for its compulsory 
winding up. The Court would not be justified 
in making a winding up order merely on the ground 
that the Company has made losses and is likely to 
make further losses. Shah Steam Navigation 
Company, In re (1908) * I. Xu B. 32 Bom, 415 


WIHBOWS OB BOOBS, 


12. VALIDITY OE WILL — contd. 
the transaction. Gangamoyi Debx v. Tboi- 
luckhya Nath Ohowdhry (1905). 

I. L. B. 33 Calc. 537 
S.C. 10 C. W. N. 522 
Xi. B. 33 I. A. 60 

16. Execution under pressure 

— Free agency — Importunity — Indian Succession 
Act (X of 1865), s. 48, lUus. (g) and ( h ). A 
will^ is not invalidated on the ground of its 
having been executed under pressure* unless the 
pressure was such as the testator could not resist. 
Ulus. ^ ( g ) and (h) of s. 48 of the Succession Act 
practically lays clown the rule which should guide 
aE Courts on the question of importunity. They 
indicate the law as stated in 4 ‘Williams on Exe- 
cutors and Administrators. 5 ’ Jajneshwari Saha 
v. Ugeeshwari Dassya (1907) 11 C. W. 3Y. 824 

17. : Succession Act 

(X of 1865), ss. 101 , 102— Hindu Wills Act ( XXI 
of 1870), s. 3, para. 4. A power to distribute pro- 
perty conferred by a testator under his will, which 
is exercisable 4 4 when my grandsons may attain 
their age 55 is void under ss. 101 and 102 of the 
Indian Succession Act, as extending the period 
beyond the limit allowed by s. 101, whether the 
point of time referred to is taken to be the attain- 
ing of age by the grandsons in existence at the 
date of the testator’s death or such attaining 
of age by all his grandsons. If the intention of 
the testator to benefit all his grandsons - is clear 
from the will, the latter view ought to be 
adopted, and a secondary intention to benefit 
such grandsons at least as should be in exist- 
ence at his death ought not to be assumed. 
The rule applicable to such cases in India is 
that 4 4 if the exercise of a power is made contingent 
on the happening of an event, which, may by 
possibility happen beyond the limits of the rule, 
the mere fact that the contingency has happened 
earlier and has rendered the exercise of the 
power practicable within the prescribed limit does 
not validate the power.” S, 3, para. 4 of the 
Hindu Wills Act, has not the effect of making s. 
101 of the Succession Act inapplicable to Hindu 
wills, when s. 2 makes it applicable in terms. S. 3 
may have the effect of invalidating a disposition., 
which may he valid under s. 101, but it cannot have 
the effect of validating a disposition invalid under 
S. 101. SlVAS ANKARA PlLLAI V. SOOBBAMANIA 

Pixlai (1908) . . I. L. B. 31 Mad. 517 

( : ; 18. ' Privy Council — 

Practice — Decision on facts — Genuineness of Will — 
Onus on Appellant — failure to discharge — Statement 
of reasons by the Judicial Committee. Where a 
Division Bench of the High Court after a pro- 
longed and elaborate enquiry arrived at the con- 
clusion that it could not believe the evidence of 
the principal witnesses called before it in support 
of a will propounded by the appellant before the 
Privy Council: — Held, that the onus was on the 
appellant who invited Judges who had not heard 
or seen the witnesses to overrule the decision 


12. VALIDITY OE WILD—concU. 
of Judges who had, to show that the decision 
was erroneous. That in this case that onus had 
not been discharged. Having regard to the intri- 
cacy of the case and the elaborate arguments 
presented the Judicial Committee thought it 
desirable to state in outline the salient features of 
the evidence and the reasons for their conclusion, 
although it might have sufficed if they had only 
said that the appellant had not succeeded in dis- 
charging the onus that lay on him. Nogendra 
Nath Hitter v. Ivumudini Dasi (1909). 

13 C. W. H. 782 

WILLS ACT (XXV OE 1838). 

- s. 3 — Application of Act — East Indians 
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WINDOWS A HD DOORS— cowcR 

— suit to close — 

See Jurisdiction of Civil Court — 
Privacy, Invasion of. 

See Right of Suit — Privacy. 

I. L. R. 18 Mad. 183 
5 C. W. FT. 147 

See Trespass — General Cases. 

3 B. Jj, R. A. C. 411 

WITHDRAWAL OF 1 APPEAL. 

See Appeal — Objections by Respond- 
ent . . I. L. R, 17 All. 518 

See Appeal — Objections by Respond- 
ent — Withdrawal of Appeal. 

See Execution of Decree — Applica- 
tion for Execution and Powers of 
Court. I. L. R. 15 Bom. 370 

See Pauper Suit — Appeals. 

I. L. R. 18 Bom. 464 

WITHDRAWAL OP APPLICATION 
POR EXECUTION. 

See Execution of Decree — Applica- 
tion for Execution and Powers 
of Court. I. L. R. 12 All. 179 ; 392 
I. L. R. 17 All. 106 
L. R. 22 I. A. 44 
I. L. R. 18 Calc. 462 ; 515 ; 635 

I. L. R. 15 Mad. 240 

See Limitation Act, 1877, Sch. II 2, 
Art. 179 — Step in aid of Execution. 

I. L. B. 23 Cale. 817 

WITHDRAWAL OP CRIMINAL PRO- 
CEEDINGS. 

See Commitment . 5 C. W. N. 411 

See Magistrate, Jurisdiction of — 
Withdrawal of Gases. 

See Possession, Order of Criminal 
Court as to — Transfer or With- 
drawal of Proceedings. 

I. L. R. 22 Calc. 898 

WITHDRAWAL OP PETITION POR 
INSOLVENCY. 

See Insolvency Act (11 and 12 Viet, 
e. 21), s. 7 . I. L. R» 32 Bom. 321 

■ , -AC';../;,-:.;, 

WITHDRAWAL OP SANCTION TO 
BUILD. 

See Calcutta Municipal Consolida- 
tion Act (II of 1888}, ss. 247, 250, 427 

I. L. R, 30 Cale. 317 

WITHDRAWAL OP SUIT. 

See Appellate Court— Exercise of 
in Various' Cases— Plaint. 

I. L. R. 9 AIL 191 
L. R. 13 I. A. 134 


WITHDRAWAL OP SUIT — contd. 

See Appellate Court — Objections 

taken for first time on Appeal — 
Special Cases — Withdrawal of Suit. 

I. L. R. 3 AIL 528 

See Civil Courts Act, ss. 22, 23. 

10 C. W. N. 902 

See Civil Procedure Code, 1882, ss. 43, 
373 ... 10C.W. N. 8 

See Civil Procedure Code, 1882, 
s. 373 I. L. R. 35 Calc. 990 
I. L. R. 32 Bom. 345 
12 C. W. N. 921 

See Civil Procedure Code, 1882, ss. 

373, 622 I. L. R. 33 Bom. 722 

See Civil Procedure Code, 1882, ss. 
411,412 . L L. R. 31 Bom. 10 

See Compromise — Remedy on Non-per- 
formance of Compromise. 

Agra F. B. 1 
See Dekkhan Agriculturists’ Relief 
Act, s. 53 . I. L. R. 12 Bom. 684 
See Divorce Act, s. 35. 

9 B. L. R. Ap. 6 
I. L. R. 25 Cale. 222 

See Letters Patent, High Courts, 

1865, cl. 12 . I. L. R. 24 Mad. 293 

See Multifariousness. 

I. L. R. 16 All. 279 

See Practise — Civil Cases — Affidavits. 

3 Bom. O. C. 55 

See Practice' — Civil — Cases — With- 

drawal of Suits or Appeals. Cor. 67 
I. L. R. 7 Bom. 287 

See Relinquishment or Omission to 
sue for Portion of Claim. 

I. L. R. 1 AIL 324 
I. L. R. 10 Mad. 160 
I. L. R. 17 AIL 53 

See Res Judicata — Relief not Granted 
I. L. R. 21 Calc. 285 

— order allowing— 

See Appeal — Decrees. 

I. B. R. 8 AIL 82 
I. L. R. 18 Calc. 322 
LL.E, 15 AIL 189 
I. Xi. R, 16 AIL 19 
1. 1*. R. 17 All. 97 
See Appeal — Orders. 

I.JL. R. 6 AIL 211 
See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

I. Li. R. 11 Mad. 322' 
£=>' : ;Lyx; I. X*. R. 15 AIL 169 
power to allow — 

See Small Cause Court, Presidency 
Towns— Practice v; ,.Anu, ;'' : s PR0CEDiii&r> 
— Reference to High Court. 

I. I*. R, 24 Calc. 120 
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WITHDRAWAL OF SUIT — contd, 

4. - — Withdrawal of claim under 

s, 230, Act VIII of 1859 — Right to bring sub- 
sequent suit. In a suit to recover the possession of 
land of which the plaintiff had been dispossessed in 
execution of a decree against the first defendant, it 
appeared that the plaintiff had applied within one 
month from the date of his dispossession to the Court 
from which the process of execution had issued 
under s. 230 of the Code of Civil Procedure, setting 
up his title, and it was numbered and registered as 
a suit under the section. Before the claim came on 
for hearing the plaintiff was allowed by the Court to 
withdraw the proceeding, with liberty to bring a 
fresh suit upon the claim set up. The plaintiff sub- 
sequently brought the present suit. Held, that the 
former proceeding was a suit within the meaning of 
s. 97 of the Code, and liberty having been given on 
its withdrawal before decree to bring another suit, 
the present suit was well brought. Subbaramien 
v. Ponnusawmy Chetty . . 5 Mad. 298 

5. ~ Substitution of assignee of 

plaintiff’s rights and allowing him. to with- 
draw — Power of Court — Civil Procedure Code, 
1859, s. 97. Where the Court allowed the purchaser 
of the plaintiff’s rights to be substituted for him and 
then permitted him to withdraw the suit ‘.—Held, 
that it was an order not within s. 97, and one which 
the Court had no power to make. Judooptjttee 
Chatterjee v. Chtjnder Kant Bhuttacharjee 

9 W. R. 309 

6. "Withdrawal after issue 

joined-— Civil Procedure Code , 1859 , s. 97 — 
Failure to support claim. A plaintiff cannot be per- 
mitted to withdraw with liberty to bring a fresh suit, 
after issue has been joined and he has failed to 
produce evidence to support his claim. Mudden 
Ram Dos v. Israil Ali Chqwdhry 

21 W. R. 291 

7 . : Discretion of 

Court — Power to interfere with discretion on ap- 
peal. Where, after issue joined, the plaintiff was 
permitted to withdraw his suit, with liberty to sue 
again: — Held, that to allow withdrawal and fresh 
suit at that stage was a discretion to be exercised 
with great caution^ but the discretion! having been 
exercised it could not be interfered with on appeal 
by the Judge. Omesh Chunder Munbxjl v. Tha- 
kqor Doss Mookerjee . . 23 W. R. 345 

8. — Withdrawal before final 

judgment— Discretion of Court — Power to inter- 
fere with discretion on appeal — Civil Procedure 
Code , 1859, s. 97. A lower appellate Court had no 
power to interfere with the discretion of a first Court 
under s. 97, Act VIII of 1859, in allowing a plaintiff 
whether before or after the settlement of issues and 
before or after the acceptance of evidence upon the 
issues, at any time before final judgment, to with- 
draw from the suit with liberty to bring a fresh suit 
in the same matter. Ram Kanye Dutt v. Haroo 
Ch under Mojoomdar . . 17 W. R. 229 

" 9. — S. 97 of Act VIII 

of 1859 applied only to cases where a plaintiff before 
final judgment is permitted by the Court to with- 
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WITHDRAW All OF SUIT — conid. 

party to it is entitled to maintain a suit to enforce 

it. Golab Singh v. Cheda Singh . 3 Agra 135 

16. Private agreement — Restora- 

tion of suit. Where a plaintiff filed a petition with- 
drawing his claim unconditionally, the suit should be 
at once struck off the file. If the defendant had 
entered into some private agreement and did not 
fulfil the same, it might give a new right of action 
to the plaintiff for enforcing that agreement, but 
was no reason for setting aside the petition for With- 
drawal of the suit as null and void. Shumsher 
Bahadoor v. Mahomed Ali Beg . 2 Agra 15 8 

17. Suit for possession — Subse- 

quent suit for rent — Civil Procedure Code , 1859, 
s. 97. There was nothing in s. 97, Act VIII of 
1859, to prevent a suitor from instituting a claim 
for possession and afterwards bringing one for 
rent. Ramkeshore Mundle v. Moorad Mundle 

W. R. 1864, Aet X, 67 

18. — Suit for possession after 

release from attachment in execution in 
another suit — Civil Procedure Code , IS 77 , s. 97. 
A claim to attached property made under Act VIII 
of 1859, s. 246, was dismissed, and the claimant, in 
the year 1875, instituted a regular suit against the 
decree-holder under the provisions of that section. 
The decree-holder then released the property from 
attachment, and the plaintiff withdrew his suit. 
The same property was afterwards, in the year 1878, 
attached again and sold in execution of the same 
decree. Held , that a subsequent suit for possession 
of the property against the purchaser at the execu- 
tion sale was not barred under s. 97 of Act VIII of 
1859. Eshen Chunder Singh v. Shama Chur an 
Bhutto , 11 Moo. I . A. 7, cited. Mukiioda 

Soondury Dasi v. Ram Churn Karmokar 

I. L. R. 8 Calc. 871 

19. Suit withdrawn under Reg- 

ulation law — Civil Procedure Code , 1859 , s. 97. 
A plaintiff without leave of the Court withdrew 
from a suit in 1853. He filed a fresh suit in the 
same cause of action in 1866. Held , that he was not 
debarred from doing so, as the provisions of s. 97 
of the Code of Civil Procedure did not apply. 
Vina yak Joshi v. Janardan Joshi 

7 Bom. A. C, 23' 

20. — Hature of fresh suit — Fresh 

suit filed upon a different title in existence at date 
of former suit — Civil Procedure Code (XIV of 
1882 ), s. 373 — Practice. The plaintiffs, who were 
an English joint stock company registered under the 
English Companies Act of 1862, used the defendant, 
as a passed member of the bank, upon a balance 
order of the High Court of Justice in England,, 
dated 24th February 1881, to recover the sum of 
£678-3. In August 1882 the plaintiffs had filed a 
previous suit against the defendant to recover 
the said sum of £678-3. That suit was based upon 
a call order, dated 11th November 1880, which 
it sought to enforce. By an order made in that 
suit on 7th April 1883, the plaintiffs were 
permitted to withdraw it, with liberty to bring 
a fresh suit for the same cause of action. The 


WITHDRAW Ali OF SUIT — conid. 
draw from his suit, with liberty to sue again. 
Anund Mohttn Paul Chowdhry v. Bam Kxshen 
Paul Chowdhry. Go bind Chunder Paul Chow- 
dhry v . Ramkishen Paul Chowdhry 

2 W. R. 297 

10, — Leave to bring fresh suit— 

Civil Procedure Code , 1859, s. 97. Permission 
under s. 97 to bring a fresh suit could not be given 
after final judgment has been pronounced. Sheo- 
raj Nundun Singh v. PvAjcoomar Baboo Deo 
Nundun. Singh . . . 24 W. R. 23 

11, Failure to prove 

case — Dismissal of suit— -Procedure. The power 
to dismiss a suit, with liberty to bring a fresh one 
for the same matter, is limited to cases where the 
suit fails by reason for some point of form : such 
liberty should not be given where, after issue joined, 
the plaintiff has failed to make out his case. Wat- 
son v. Collector of Rajshye 

3 R. L. R. P. C. 48 : 12 W. R. P. C. 43 
13 Moo. I. A. 160 

See Mona Bibee v. Oomed Ali 16 W. R. 276 

12, Civil Procedure 

Code , 1859, s. 373 — Ground for allowing withdrawal. 
Quaere : Whether, under s. 373 of Act X of 
1877, the Court ought to permit the plaintiff to 
withdraw from the suit with liberty to bring a fresh 
suit on the ground that the defence to the suit was 
such that the suit must fail if proceeded with. 
Zahurun-nissa v. Khuda Yar Khan 

I. L. R. 3 All. 528 

IS, — — — Ground for allowing with- 
drawal — Civil Procedure Code , 1859, s, 97— In- 
ability to prove claim. Where a plaintiff asked for 
permission to withdraw his plaint saying that it 
would be out of his power to adduce the evidence, 
which he pointed out as existing in certain records, 
within the period fixed by the Court for hearing 
the case, the Court was competent, under s. 97, Act 
VIII of 1859, to grant him permission to withdraw 
the suit. Poresh Narain Roy v. Surut Soon- 
buree Debee . . ■ 16 W. R. 100 

14. - — - — - — — — — — - — — Insufficiency of 
evidence. In a suit by one of several shares of 
certain mortgaged property for contribution on 
account of payments made by the plaintiff to 
prevent foreclosure, the Court on appeal thought 
the plaintiff might have produced better evidence, 
but his claim being a good one, it allowed him to 
withdraw the suit with leave to bring a fresh one. 
Khatoon Koonwar v. Hurdoot Narain Singh 

20 W. R. 163 

lb. — ; — Compromise of suit on 

appeal — Civil Procedure Code , 1859 , s. 97 — Subse - 
quo n 5 m it on cc m promise. A suit founded on a com- 
promise, which was entered into when special 
appeal was withdrawn, was not barred by s. 97, Act 
Vm ox 1859, as it was. not a suit for the same 
> matter within the meaning of that section ; but if 
the compromise was duly made by the parties 
thereto^ and if its terms have been broken, a 
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WITHDRAW AD OB SUIT—ccm^. 

present suit to enforce a balance order, dated the 
24th Pebraary 1881, was filed on 11th Pebruar^ 
1885. It was contended on bebalf of the defendant 
that the present suit being based upon an order 
which was in existence at the date of the previous 
suit, the plaintiffs could not now sue upon it ; that 
the plaintiffs could not abandon the title upon 
which they claimed in the first suit, and set up a 
different title in the second. Held, that the plaint- 
iffs were not precluded from bringing the second 
suit upon the balance order, and that the suit 
was properly framed. London, Bombay, and 
Mediterranean Bank v. Bttrjorji Soeabji 
Lywalla . • . I. X*. B. 9 Bom. 346 

21. Withdrawal of suit by nest 

friend — Suit on behalf of a minor — Civil Pro - 
cedtire Code {Act VIII of 1859), s. 97— Fraud. 
Where a Court has reason to believe that a suit is 
lawfully brought by a party who has a right to bring 
it on behalf of a minor, any withdrawal of the suit 
by that party would have precisely the same 
effect as the withdrawal of a suit by a person 
of full age. But where a person acting for a minor 
has fraudulently withdrawn the minor’s suit under 
s. 97 of Act VIII of 1859, without obtaining 
leave to bring a fresh suit, and by such with- 
drawal an absolute statutory prohibition is 
imposed on the minor from bringing a fresh 
suit, it is open to the minor to relieve himself 
from the consequences of the fraud in one of three 
ways, viz., (i) by an application to the Court 
in the suit in which the withdrawal took place ; (ii) 
by a regular suit to set aside the judgment founded 
upon the withdrawal ; or (iii) by bringing a fresh suit 
for the same purpose, and setting up the fraud as an 
answer to the statutory bar. Eshan Chundra 
Saeooi v. Nundamoni Dassee 

I. L. B. 10 Calc. 357 

22. — — — Withdrawal wrongly 

allowed — Arbitration— High Court's powers of revi- 
sion — Civil Procedure Code , 1882, ss. 2, 373 , 588, 622 
— Practice — Notice to show cause — Amendment of 
plaint An order under s. 373 of the Civil Procedure 
Code permitting the withdrawal of a suit, with 
liberty to bring a fresh one, not being made appeal - 
able by s. 588, or being a 4 4 decree 5 5 within the 
meaning of s. 2, is not appealable. When the 
plaintiff in a suit applies for permission to 
withdraw it, with liberty to bring a fresh one, 
such permission should not be granted without 
the defendant being served with notice to show 
cause why such permission should not be granted. 
L, claiming as heir to H, a deceased Hindu, 
sued K, his widow*, and G, a minor represented 
by his mother and guardian B, to have the 
adoption by K of G set aide and for certain other 
reliefs. The matters in difference in the suit were 
referred to arbitration, and an award was made in 
favour of the defendants. The plaintiff preferred 
objections to the award. Before these were 
disposed of, K died. The Court of first instance 
subsequently allowed the objections and set aside 
the award. The minor defendant then applied 


WITHBBAWAL OB STJI T—contd. 

to the High Court for revision of the order 
setting aside the award. This application was 
rejected, on the ground that the order might 
be impugned on appeal from the decree in the 
suit. The plaintiff subsequently applied for permis- 
sion t,o withdraw the suit, with liberty to bring a 
fresh one, on the ground that, K having died, he was 
entitled to possession of the immoveable property 
left by H. This permission was granted. The minor 
defendant applied to the High Court for revision. 
Held, that it might have been a very good ground 
for allowing the plaintiff to withdraw the suit 
that K, the adoptive mother of the minor 
defendant, had died pendente lite, had no arbitra- 
tion proceedings taken place in the course of the 
suit ; but when the parties had referred their 
differences to arbitration, and an award had been 
made in favour of the defendant and had been set 
aside, and an application for revision of the order 
setting it aside had been refused, on the ground 
that the matter could be made the subject of 
appeal from the final decree in the suit, permission to 
withdraw the suit and bring a fresh one should not 
have been granted. The minor defendant might be 
seriously prejudiced by such a course, and the suit 
had not abated against him by the death of K , while* 
on the other hand, a decree in the suit, if in his favour,, 
would decide the litigation, and, if in favour of the 
plaintiff, would not prevent his bringing a suit for 
possession on the separate cause of action which 
had arisen. Stahlschmidt v. Walford , L. R. 4' 
Q. B. D. 217 , referred to. The High Court 
refused to allow the plaint in the suit to be 
amended by the addition of a claim for possession 
of the property left by H . Kalian Sing-h v» 
Lekhraj Singh . . . I. X*. B. 6 All. 2IX. 

23. ' — — Specific Relief Act 

(I of 1877), s. 21 — Arbitration — Agreement to refer 
— Order under s. 506, Civil Procedure Code, to 
refer matters in dispute in action then pending— 
Order under s. 373, pending the reference , granting ■ 
plaintiff permission to withdraw with liberty to 
bring fresh suit The parties to a suit, while it 
Was pending, agreed to refer the matters in difference- 
between them to arbitration, and for this purpose 
applied to the Court for an order of reference under 
s. 506 of the Civil Procedure Code. The application 
was granted, arbitrators were appointed, and it was 
ordered that they should make their award within 
one week. Before the week had expired, and before 
any award had been made, one of the parties made' 
an ex parte application under s. 373 of the Code for 
leave to withdraw from the suit with liberty to bring, 
a fresh suit in respect of the same subject-matter. 
The application was granted, the suit struck off, and 
a fresh suit instituted in pursuance of the permission 
thus given by the Court. In defence to this suit, it 
was pleaded that the suit was barred by s. 21 of the 
Specific Belief Act (I of 1877). Held, that the 
Court in the former proceedings had no power to* 
revoke the order of reference prior to award except 
as provided by s. 510 of the Code ; that consequently 
the Court’s order under s. 373 was ultraf vires ii 
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WITHDRAWAL OP SUIT — contd. 

involving such revocation, or, if not involving it, left 
the order of reference still in force, that in either 
alternative the suit was barred by s. 21 of the Speci- 
fic Belief Act ; and that it was immaterial that the 
period within which the award was to be made ex- 
pired before the bringing of the second action. Per 
Tyrrell, J., that the suit was barred by the second 
clause of s. 373, the Court having had no jurisdiction 
to pass the order under that section, or, having re- 
ferred the suit to arbitration, to restore the suit to 
its file and treat it as awaiting the Court’s decision. 
Sheoamber v. Deodat I. L. R. 9 All. 168 


24. 


Civil Procedure Code, s. 


378 — Withdrawal of suit with liberty to bring fresh 
suit. On the 5th September 1874 R, a Hindu, and 
his sons borrowed R5, 000 from V and mortgaged to 
him certain land, items, 1, 2, and 3. On the 7th Sep- 
tember 1874, V borrowed R5,000 from R N and 
mortgaged his rights in items 1 and 2 and land of his 
own to R N. In 1877 R N bought at a sale in exe- 
cution of a decree against R the share of R in the said 
items I and 2 subject to the mortgage created by R 
on 5th September 1874, and to another mortgage 
created by R on 11th January 1875. In 1880 R N 
.sued V and the sons of for arrears of interest due 
under his mortgage-bond. This suit was with- 
drawn with liberty to bring a fresh suit for the 
principal and interest due under the bond. In 
1885 i R N sued the sons of R and V to recover 
principal and interest due under his mortgage-bond. 
Held, that the claim of R N was not barred. 
Venkata v. Ranga . I. L. R. 10 Mad. 160 


25. 


Withdrawal of 


suit with permission to bring a fresh suit on the 
same cause of action — Civil Procedure Code, s. 43. 
Where, a suit is withdrawn with permission under 
the first paragraph of s. 373 of the Code of Civil 
Procedure, the effect is to leave the parties in the 
same, position as that in which they would have been 
if the suit had never been brought. A plaintiff, 
therefore, who has obtained an order under s. 373 of 
the Code, will not be debarred by s. 43 from claiming 
in a subsequent suit a relief which he might have in- 
cluded, but did not in the suit which he was per- 
mitted to withdraw. Venkata Chetti v. Manga 
Nayah , 1. L. R. 10 Mad. 160 , followed. Behari 
Lal .Pal v . Baran Mai Da.si I, L. R. 17 All. 53 


26. 


Dismissal of 


suit”— Decree containing clause stating that a fresh 
suit might be instituted as to apart of the subject 
matter — Res judicata. A suit for possession of 
immoveable property was wholly dismissed, on the 
ground that the plaintiff had not made out his title 
to the whole of the property claimed, though he had 
proved title to a one-third share of such property. 
The decree included an order in these terms : 
* 4 This order will not prevent the plaintiff from 
instituting a suit for possession of the one-third 
interest of M L in the fields specified in the deed 
of sale,” upon which the suit was based. No appeal 
tp as preferred from this decree. Subsequently 
ithe 'plaintiff brought another suit upon the same 
"title to recover possession of the one-thircl share 


WITHDRAWAL OF SUIT-~c<mf& 
referred to in the order just quoted. Held , by the 
full Bench, that the Court in the former suit 
had no power to include in its decree of dismissal 
any such reservation or order ; that the fact that 
the decree was not appealed against did not give 
the order contained in it, which was an absolute 
nullity, any effect. Kudrat v. Dinu , I. L. R. 
9 All. 155 ; Ganesh Rai v. Kalka Prasad, I. L. R. 
5 All. 595 ; Salig Ram Pathak v. Tirbhawan 
Paihak , All. Weekly Notes, {1885) 171, and Muham- 
mad Salim v. Nubian Bibi, J. L. R, 8 All. 282 ,■ 
explained. Sttkk Lal v. Bhikhi 

I. L. R. 11 All. 187 


27. ■ 


Jurisdiction- 


Withdrawal of part of claim — Part of property 
in suit within and part without the jurisdiction of 
the Court. Suit for partition and possession of an 
undivided share of property sold to plaintiff by an 
aged gosha lady of the class of Canarese 
Mahomedans called Navayats. The property sold 
was the vendor’s share as heiress of her father, 
brother, and sister, who died in 1856, 1866, and 
1871, respectively; but it appeared that the 
property of the family had been in the possession 
of one managing member since 1856. The 
plaintiff, during the suit, withdrew his claim 
against that part of the immoveable property in suit 
which was within the local limits of the jurisdiction 
of the Court, having compromised with the defend- 
ants, who had it in their possession, and pursued 
his claim against the other immoveable property 
and obtained' a decree. Held , that the withdrawal 
of the claim with regard to the property situated 
within the local limits of the jurisdiction of the 
Cotirt (the compromise not having been shown 
to be otherwise than bond fide) did not operate 
to take away the jurisdiction of the Court to 
adjudicate on the plaintiff’s suit. Khatija. v. 
Ismail . . . I. L. R. 12 Mad. 380 


28. 


Summons not 


served on defendant — , S nil for damages — Civil 
Procedure Code {Act XIV of 1882), ss . 97, 477 , 491 
— Arrest of defendant before judgment under s. 477 
of Civil Procedure Code (Act XIV of 1882 ) — 
Subsequent application by plaintiff under s. 373 of 
Civil Procedure Code for leave to withdraw suit — 
Right of defendant to appear at hearing, although 
summons not served upon him — Compensation for 
arrest — Rule of Court No. 64 — Practice — Proce- 
dure. The plaintiff sued the defendant in Bombay 
for damages for breach of contract. The suit was 
filed on the 13th May 1890. The summons was not 
served on the defendant, but on the 16th May the 
plaintiff’s agent procured his arrest before judg- 
ment. On that day he was brought before a 
Judge of the High Court and was at once dis- 
charged. When the case subsequently came on 
for hearing, the plaintiff applied, under s. 373 of 
the Civil Procedure Code, for leave to withdraw 
the suit, with liberty to file a fresh suit on the 
same cause of action. The defendant’s Counsel 
objected, and claimed either that the plaintiff 
should continue his suit to a hearing or that the 
suit should be dismissed with costs, and that 



86. : — Payment of costs 

not made condition precedent to fresh suit— Power 
to stay suit A, having brought an action against 
B, was allowed to withdraw with leave to bring a 
fresh suit, and was also ordered to pay tho costs,. 
Held, that, the payment of the costs not having in 
terms been made a condition precedent to bringing a 
fresh suit, the Court had no power to stay proceed- 
ings in the fresh suit, on the ground that the costs 
had not been paid- Chitto v. Mttzzto Hossain 

2 Hyde %\% 
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compensation for his arrest should be awarded 
to the defendant under s. 491 of the Civil Procedure 
Code. The plaintiff contended that, inasmuch as the 
Summons had not been served on him, the defend- 
ant was not entitled to appear, and that no com- 
pensation could be awarded to him. Held , (i) that 
inasmuch as the plaintiff had by a legal process 
brought the defendant before the Court, the defend- 
ant had the right to appear at the hearing of the 
case, although no summons had been served upon 
him, and that he was entitled to object to the 
suit being dismissed under Rule of Court No. 04 ; 
(ii) that under the circumstances the defendant was 
entitled to compensation for his arrest under s. 491 
of the Code of Civil Procedure ; (iii) that the plaint- 
iff might withdraw the suit under s. 373 of the 
Civil Procedure Code with liberty to bring a fresh 
suit on payment of the costs incurred by the defen- 
dant in the present suit. Syed ali v. Adib 

I. L. R. 15 Bom. 160 


Institution of 


fresh suit Where A instituted a suit to establish 
his right to cell certain property in satisfaction of a 
decree against B, but withdrew the suit without 
having obtained leave to bring a fresh suit, and 
subsequently instituted another suit to establish his 
right to sell the same property in satisfaction of 
another decree against B : — Held , that the second 
suit was not barred by the provisions of s. 373 of 
the Code of Civil Procedure. Kamini Kant Roy 
v. Ram Nath Chuckerbutty 

I. L. R. 21 Gale. 265 


SO. 


Withdrawal of 


suit without permission to bring fresh suit — 
Application of s. 373 of the Civil Procedure Code 
to suits in Revenue Courts — Act X of 1859. 
S. 373 of the Civil Procedure Code does not apply to 
suits before the Revenue authorities under Act X of 
1859, that Act being a complete Code in itself. 
Badha Madhub Santra v. Lukhi Narain Roy 
Chowdhry . * . I. L. R. 21 Calc. 428 

Mokunda Bulla vkar v. Bhogaban Chunder 
Das .... I. L. R. 21 Calc. 514 

81. 1 — l — Suit withdrawn 

without liberty to bring a fresh suit — Subsequent 
suit for the same matter. In 1893 the plaintiff sued 
to eject the defendants, alleging they were in occu- 
pation of the land in question under a lease of 1880 
from the late Zamorin of Calicut. The plaintiff’s 
title rested on an instrument executed by him in 
1892. It was objected that the instrument was not 
binding after tho death of the grantor. The 
plaintiff there upon withdrew his suit without 
obtaining leave to sue again. He subsequently 
obtained a like instrument . from the present 
Zamorin and sued again to eject the defendants. 
Held, that the second suit was not maintainable 
by reason of Civil Procedure Code, s. 373. Achuta 
'■' Umowv * AchutaNayajr , ‘ OKr 

, ' I, Xi. R, 21 Mad. 35 

: f'ggi' ' ; V'." : ' ' ' Fresh cause of 

action—' * Subject-matter of suit meaning of. 
Where a plaintiff brought a suit for partition of joint 


property from which he withdrew with the consent' 
of the defendants, but without leave from Court- 
to bring a fresh suit, and subsequently, being dis- 
possessed from the same joint property, brought 
this suit for the recovery of joint possession of the- 
same : — Held , that the mere fact of the suits being 
in respect of the same property would not be suffi- 
cient to make the latter suit one for the same- 
subject-matter as the former, when the state off 
facts leading to the two Suits and the reliefs, 
claimed under them are different, and s. 373, Civil 
Procedure Code, does not apply. Kamini Kanto 
Roy v. Ram Nath Chuckerbutty , I. L. R. 21 
Calc. 265 , followed. Qurcre .* Whether the mere- 
fact that a plaintiff withdraws with the consent 
of the defendant, but without leave of the Court,, 
makes s. 373, Civil Procedure Code, inappli- 
cable. The observation of Norman, J ., on this 
point in Juggobundo Chatter ji v. Watson & Co., 
BourJce , A. O. C. 102 , doubted. Gopal Chandra 
Banerjee v. Purno Chandra Banerjee 

4 c. w. nr. HO' 

See Juggobundo Chatterjee v . Watson & Co. 

Bourke A. O. C. 102. 

S3. Costs — Power to award costs — 

Withdrawal without leave. The High Court has no 
power, under the Civil Procedure Code, to award 
costs to the defendant when the plaintiff withdraws,, 
not having asked leave to do so with liberty to 
bring another suit for the same matter. Brass v. 
Tiruvengada Pillai . . .1 Mad. 247' 

34. - — ... — — — . Power to award’ 

Costs— Civil Procedure Code , 1859 , s. 97. Where 
the plaintiff applied, under s. 97, Act VIII of 1859,. 
to be allowed to withdraw from the suit, with liberty 
to bring a fresh suit for the same matter, the Court 
refused the application. Another application for 
leave, simply to withdraw from the suit, was 
granted, the Court dismissing the suit with costs. 
Brass v. Tiruvengada Pillai , 1 Mad. 247, dis- 
sented from. Hossaini Bibi v. Peri Khanum 

IB, L. R. O. G. 45 

85. — Form of order — 

Civil Procedure Code, 1859, s. 97. A plaintiff 
who is permitted to withdraw from his suit under 
s. 97, Act VIII of 1859, must pay the defendant’s 
costs. On such withdrawal, the proper order to be 
recorded is not one of dismissal, but one simply 
permitting the plaintiff to withdraw the suit, with, 
liberty to bring a fresh suit for the same matter on 
payment of costs or otherwise as the Court may 
direct. Doucett v. Wise . 1 W. R. 322. 
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"WITHDRAWAL OF SUIT— -contd. 

gY — — Small Cause 

Court 4. Small Cause Court is not bound to allow 
a plaintiff to withdraw a suit, on the ground that he 
has received payment from one of the defendants in 
the suit, that attempt to withdraw having been 
made after the plaintiff had succeeded in getting a 
iu dement against two defendants which had been set 
aside by the Court on various grounds, and a new 
trial ordered. In such a case the Court may 
permit the withdrawal of the suit upon the terms 
.of plaintiff paying the first defendant’s costs. 
Kama Chandra Shastry Papu Aiyan ^ 

33 Withdrawal of appeal— 

Tower oj Appellate Court— An appellate Court- has 
authority to permit an appeal to^be withdrawn. 
Bam Pershad Ojha v. Bhurosa Koonwar^ ^ 

— — Permission of 

Q 0 urt Notice of withdrawal. An appellant has no 

rmht to withdraw an appeal, which has been regu- 
k?ly registered, without the permission of the 
Where the appellant had given notice o± 


43, — — — Appellate Court 9 

powers of — Discretion , exercise of — Civil Pro- 
cedure Code , 1882, ss. 373, 582. Where, on appeal 
from a decree dismissing a suit, the Appellate Court, 
being of opinion that the plaint was informally 
drawn and its allegations regarding the cause of 
action not sufficiently specific, gave the plaintiff 
permission, under s. 373 of the Civil Procedure Code, 
to withdraw the suit with leave to institute a fresh 
one : — Held, per Straight, J ., that with reference 
to the terms of s. 582 of the Civil Procedure Code, 
the Appellate Court had power to avail itself of 
the provisions of s. 373, and therefore had a 
discretion to make the order allowing the plaintiff 
to withdraw the suit and institute a fresh one. 
Gregory v. Dooley Chand, 14 W . B., 0. C., 17, and 
Khatoon Koonwar v. Hurdoot Narain Singh, 20 
W.B. 163, referred to. Also per Straight, J., 
that it could not be said that the Appellate Court 
in this ease had exercised its discretion so 
unreasonably or erroneously as to compel the 
interference of the High Court with it in appeal. 
Per Tyrrell, J ., that it might be taken that 
the Appellate Court, though not so stating in 
express terms, meant to set aside, and did set aside, 
the decree of the Court of first instance, regarding 
it as a decree which could not have been rightly 
made and must be set aside, by reason of the 
radical defect in the plaint, the basis of the suit 
and the decree ; and that in this view there was 
ne legal objection to the exercise by the Appellate 
Court of the discretionary power of Ch. XXII 
of the Code. Ganga Bam v. Data Bam 

I. D. B. 8 All. 82 


44. — Applications for execution 

of decree — Civil Procedure Code, s. 374 — With- 
drawal of application. The rule laid down in s. 374 
of the Civil Procedure Code (Act XIV of 1882) — 
that where a suit is withdrawn with leave to bring a 
fresh suit, the plaintiff shall be bound by the law of 
limitation in the same manner as if the first suit had 
not been brought — does not apply to applications 
for execution. Pirjade v. Pir jade, I. L. B. 6 Bom. 
681, dissented from. Tarachand Mbgeaj v. Kashi* 
nath Trimbak . . I. Ii. B. 10 Bom* 62 

45, — — : — 1 — — — Civil Procedure 

Code, ss. 373, 374 , 467 — Application for execution 
withdrawn by decree-holder— Act XV of 1877 , Sch . 
II, Art 179 {4). S. 647 of the Civil Procedure Code 
makes ss. 373 and 374 applicable to proceedings 
in execution of decree. Kifayat AU v. Bam Singh , 
/. L. B. 7 All 359 , and Pirjade v. Pirjade, I. L. 
B, 6 Bom. 681, followed. Tarachand Megraj v, 
Kashinath Trimbak , I. L. M. 10 Bom. 62, and 
Bamanandan Chetti v. Per-iatamhi Chervai , I. L. B . 
7 Mad . 250, dissented from. A first application for 
execution of a decree was withdrawn by the decree- 
holder on account of formal defects, the Court 
returning the application, but without giving per- 
mission to the decree-holder to withdraw with leave 
to take fresh proceedings. Held, that, with 
reference to the second paragraph of s. 373 read' 
with s. 647 of the Code, the decree-holder was 
precluded from again applying for execution j 
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but that, even assuming that permission to 
apply again couid be inferred from the action 
of the Court in returning the application, s. 374 
was applicable so as to make a subsequent appli- 
cation presented live years after the decree barred 
by limitation, with reference to Art. 179 of the 
Limitation Act. Sarju Prasad v. Sita Ram 

I. Xi. R. 10 All. 71 

40. Revocation of withdrawal 

— Civil Procedure Code , 1859, s. 97 . A plaintiff 
who has withdrawn from his suit is at liberty to 
rescind the act of withdrawal at any time before 
final judgment. S. 97 of the Civil Procedure Code 
was held to be inapplicable to a case where the 
plaintiff rescinded after two days a petition he had 
presented of withdrawal from his claim. The last 
clause of that section contemplated cases in which 
the withdrawal is not revoked. Rambhuros Lall 
b\ Gopee Beebee . . . 6 H. W. 66 


WITHDRAWAL OP SUIT — concld. 

49. — — — — Effect of withdrawal — Civil 
Procedure Code, s. STS — Suit for ‘partition — With- 
drawal of suit — Joint 'petition of parties , praying that 
the suit might be struck off-— Subsequent suit for parti- 
tion of same property barred. The plaintiff and 
the defendants in a suit for partition, having arrived 
at a compromise, presented to the Court a joint peti- 
tion asking that the suit might be struck off ( kharif 
kardiy a jawe). The Court passed orders accordingly, 
in the terms of the petition, striking off the suit. 
The terms of the compromise were not, however, 
inserted in the decree, and were never carried out. 
Subsequently the plaintiff brought a second suit for 
partition of the same property. Held, that it was 
incumbent on the plaintiff to see that the Court did 
its duty and recorded a proper order in the suit with 
reference to s. 375 of the Code of Civil Procedure, and 
that, as he has not done so, he must be taken to have 
withdrawn his suit without permission to sue again, 
and his second suit was barred by s. 373 of the Code. 
Gulkandi Lal v . M anni Lal (1901) 

I. L, R. 23 All. 219 

50. - — — — : — - — ...... a - Limitation A$ 

(XV of 1877), Sch. II, Art . 120— Alienation by 
widow — Subsequent suit to set it aside —Withdrawal 
of suit without permission to bring a fresh suit — • 
Confirmation of original alienation — Fresh cause 
of action to sons of the daughters. V, who was 
possessed of lands, died in 1868, leaving a widow and 
three daughters him surviving. In 1874, the widow 
alienated the land. In 1892, the daughters sued to 
have that alienation set aside, but withdrew the suit 
on the ground that the alienation was valid, without 
obtaining leave to sue again. In 1895 the 
daughters’ sons instituted the present suit, for a 
declaration that neither the original alienation nor 
its confirmation by the withdrawal petition in the 
suit, should he effective as against them. < On the 
plea of limitation being raised : Held, that the with- 
drawal of the suit of 1892 on the ground that the 
alienation was valid, without permission to bring a 
fresh suit, was a confirmation of the alienation of 
1874, and gave a fresh cause of action, and that the 
suit was not barred. Mullapudi Rate - am v. 
Mullapudi Ramayya (1902) 

'V ... if *r%: ' 


47. After award made — Civil 

Procedure Code ( Act XIV of 1882), s. 373 and Ch . 
XXXVII — Withdrawal of suit after an award is 
made by an arbitrator. The powers relating to 
withdrawal of suits, conferred upon the Court by 
s. 373, Civil Procedure Code, are, when an award 
of an arbitrator to whom the case is referred 
for arbitration has once been duly made by the 
arbitrator, limited by the particular provisions 
contained in Ch. XXXVII of that Code. So, 
where, upon an award made by the arbitrator, 
the xd&intiff put in a petition of objection to the 
award, and subsequently, on his putting in a 
petition for permission to withdraw the suit with 
liberty to bring a fresh suit, the Court granted 
such prayer under s. 373, Civil Procedure Code: 
Held , that the order of the Court was without 
jurisdiction. Debi Churn Manna v. Bipra 
Pros ad Jana (1902) . . 7 C. W. H. 186 

48. - — — By Small Cause Court, 

after granting a new trial — Presidency Small 
Cause Courts Act (XV of 2882, as amended by Act 1 of 
1895 ), s , 38 — New trial — Civil Procedure Code (Act 
XIV of 1882 ), s. 373 — Withdrawal of a suit — Juris- 
diction of the Small Cause Court to pass an order 
under s. 373 of the Civil Procedure Code after 
granting anew trial. A suit having been dismissed 
by a Judge of Small Cause Court at Calcutta, the 
plaintiff made an application for a new trial, which 
was granted, the suit being allowed to be withdrawn 
under s. 373 of the Civil Procedure Code. On a rule 
obtained by the defendant in the High Court : Held, 
that, although the Judges of the Small Cause Court, 
when granting the application for a new trial, were 
exercising their revisional powers, yet, as soon as 
they had passed the order granting the new trial, 
their revisional jurisdiction ceased, and then they 
had jurisdiction to deal with the case as an Original 
Court, and as such had perfect authority to pass the 
order under s. 373 of the Civil Procedure Code. 
Jadu Mani Boistabee v. Ram Kumar Chaera- 
varti (1902) , I. L. R. 29 Calc. 239 
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1. Persons competent or not to be 

Witnesses ... . ‘ 

2. Summoning and Attendance op 

Witnesses . . . • • 

3. Expenses of Witnesses . . " 

4. Defaulting Witnesses . * - 

5. Swearing or Affirmation of Wit- 

nesses . . - . - * * 

6. Examination of. Witnesses — 

(a) Generally . . • * • 

(b) Cross-examination . 
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, — competency of — 

See Deed — Execution. 

5 C. W. XX 454 

See Land Acquisition Act, 1870, s. 19. 

I. X. B. 17 Bom. 299 

— . cross-examination of, on eom- 


See Practice — Civil Cases — Commission 
I. X*. B. 30 Gala 625 

— damage by false statement of— 
^ee DEFAMAiTON . 5 G. W. 1ST. 293 

Evidence Act, s. 132. 'WM; 

I. X. E. 12 Bom. 440 

Suit-Witness. 

I. X,. K, 10 AIL 425 
I. X. B. 10 Mad. 87 
, X. X». B. 15 Calc. 264 


WXTXXESS— CXVIX CASUS— contd. 

Col 

7. Consideration and Weight of Evi- 

dence. . - . ; . , , . 13081 

8. Privileges of Witnesses . . 13084 

See Appellate Court. 

1, 3U E. 36 Calc. 838 

See Commission — Civil Cases. 

7 C. W. IX 80 6 

See Costs, Evidence. 

8 C. W. XX 178 ; 241 

See Dekkhan Agriculturists’ Bhlief 
Act, s 7. I. X*. E. 33 Bom. 249 

See Divorce Act, s. 52. 

3 B. Xu E. Ap. 6 

See Evidence I. X. E. 32 Calc. 84 
9 C, W. XX 161 

See Evidence — Civil Cases — Miscel- 
laneous Documents— -Depositions. 

See Evidence Act, 1872, s. 32. 

9 C. W. XX 105 

See Evidence Act, 1872, s. 33. 

See Mortgage . 9 C. W. XT. 1001 

See Special or Second Appeal— Other 
Errors of Law or Procedure — Wit- 
nesses. 

See Transfer of Property Act, s. 59. 

9 a w. XT. 697 

See Will — Attestation. 


- — attestation by — 

See Deed — Attestation. 

7 C. W. XX 384 

See Stamp Act, 1879, s. 3, cl. 4. 

I. X. B. 22 Calc. 757 
I. X. B. 17 ALL 211 


WITNESS— CIVIX CASES — contd. 

deposition of — 

See Evidence Act, s. 33. 

See Limitation Act, 1877, s. 19 — Ac 
knowledgment of Debts. 

I. X. B. 16 Mad. 220 

enforcing attendance of— 

See Practice — Civil Cases — Commis- 
sion . . I. X. B. 28 Calc. 404 


— examination of- 

See Ameen . 1 B. X. B. S. XX 1 ; 2 

9 W. B. 83 
11 W. B. 423 
17 W. B. 282 
19 W. B. 14 

See Company — Winding up — Costs and 
Claim on Assets. 

I. X. B. 14 Calc. 218 


impeaching credit of— 

See Evidence Act, s. 155. 

I. X. B. 17 Gale. 344 


— legacy to — 

See Will — Construction. 

X. X. B. 4 Mad* 244 

non-attendance of — 

See Civil Procedure Code, 1882, s. 177 
(1859, s. 170). 

— omission to examine — 

See Special or Second Appeal — Proce- 
dure in Special Appeal. 

I. X. B. 13 Bom. 330 

— order for examination of — 

See Insolvency Act, s. 36. 

I. X. B. 11 Bom. 61 
I. X. B. 22 Bom. 447 

privilege of— 

See Arrest — Civil Arrest. 

14 B. X. B. Ap. 13 
I. X. B. 1 Calc. 78 
4 Mad. 143 

See Defamation. 

See Evidence Act, s. 132, 

X X. B* 3 Mad. 271 

See Libel I. X, B. 14 Bom. 97 

refusal of party to attend as — 

See Superintendence; of High Court- 
Charter Act, s. . 15— Civil Cases. \ 

B. X. B, Sup, VoL 7X6 

— - refusal to summon— 

See Appellate Court— Errors Affect- 
; ing or not Merits’ 

X X. B. 16 All. 218 ", 



2. SUMMONING AND ATTENDANCE OE 
WITNESSES. 


5. ; Munsif — Witness as to facts 

judicially before him . A Munsif ought not to he 
called on to depose as to what took place before 
him in the course of a trial which he was conduct- 
ing as Munsif, and he is entitled to exemption. 
Anonymous . . 6 Mad. Ap. 42 

,0. — — — — Person against whom affil- 
iation order is sought — Criminal Procedure 
Code , 1882, s . 488— Evidence Act {I of 1872), 
s . 120 — Bastardy proceedings — Maintenance , order 
of Criminal Court as to. Bastardy proceedings 
under the provisions of s. 488 of the Criminal 
Procedure Code are in the nature of civil pro- 
ceedings within the meaning of s. 120 of the 
Evidence Act, and the person sought to be charged 
is a competent witness on his own behalf. Nue 
.Mahomed v. Bismulla Jay . , 

I. X. R. 18 Calc. 781 

Hiba Lal v. Saheb Jay 1. X. R. 18 All. 107 

as assessor 

under land acquisition proceedings. On a 
reference to the Collector under the Land Acqui- 

VOL, V. 


1. — Duty of Court — Securing attend- 

ance of witnesses . Every Court is hound to render 
all reasonable assistance to a party to enforce the 
attendance of his witnesses. Nilmoyee Bayerjee 
v. Shurbo Moygola Debee . 6 W. R. 14 

2. — — Civil Procedure 

Code, 1882 , s . 159. Under s. 159 of the Civil Pro- 
cedure Code (Act XIY of 1882), a party to a suit 
is entitled, as of right, to obtain summonses for bis 
witnesses any time before the day fixed for the 
disposal of the suit. Bai Kali v. Alarakh Pir- 
bhai . . * 1. Xu R. 15 Bom. 88 

8. — — ■ Application for 

summons to cite witnesses. A party is entitled at 
any stage of the case before hearing to apply for a 
summons to cite witnesses without reference to the 
number of such applications which he may have 
previously made, and it is the duty of the Court to 
comply with such application, if any time be left 
before the hearing of the cause. Ayurttp Chaydra 
Muehopadhya v. Hiramayi Dasi 

8 B* X. R. Ap. 38. 

18 tr 
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WITNESS— CIVIL CASES — contd . 


1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES. 

# 1* Arbitrator — Suit after award 

is set aside. If an arbitration award is set aside 
and the matter is tried as a suit before the Court, 
the arbitrator cannot be examined as a witness as 
to the grounds of his decision, but only to prove 
any admission which may have been made before 
him in the course of the arbitration and which 
might be material evidence. Nilmoyee Bose v. 
Mohima Chtjyder Dutt . 17 W. R. 518 


2. Attorney — Advocate — Compe- 

tent witness. An attorney who has acted as advo- 
cate for one of the parties, and pleaded his case in 
Court, can be examined as a witness in the case. 
Ramfal Shaw v. Biswayath Maydal 

5 B. X. R. Ap. 28 


o. — Magistrate — Suit for malicious 

prosecution — Magistrate who held preliminary en- 
quiry into criminal charge. Magistrates are not 
incapacitated to give evidence of matters which 
have come before them in the course of a prelimi- 
nary enquiry into a criminal charge. Held, that in 
a suit for a malicious prosecution the defendant 
had a right to the evidence of the Subordinate 
Magistrate, who held a preliminary enquiry into a 
charge of forgery preferred by the defendant 
against the plaintiff. Ramasami Ayyay v. Ramtj 
Met? ay ... 3 Mad. 372 


4. Magistrate giving 

evidence before himself. Where a Judge is the 
sole Judge of law and fact in a case tried before 
himself, he cannot give evidence before himself or 
import matters into his judgment not stated on 
oath before the Court in the presence of the 
accused. Queen-Empress v. Mayikam . 

I. X. R. 19 Mad. 283 


WITNESS — CIVIX CASE S — conidi 


sition Act, the Mamlatdar acted as an assessor 
appointed by the Collector, and was also exam- 
ined as a witness as to the value of the land. 
But no objection was taken to his acting as an 
assessor. The District Judge eventually upheld 
the Collector’s award. On an application under 
s. 622 of the Civil Procedure Code (Act XIV of 
1882) i — Held, that a person who is appointed an 
assessor under s. 19 of the Land Acquisition Act 
(X of 1870) performs quasi-judicial functions, 
and is therefore incompetent to testify as a witness 
in the same proceedings. Swamirao ^. Collector 
op Dharwab . . I. X. R. 17 Bom. 298 


8. - — — Wife — Evidence of wife to prove 

non-access— Husband and wife—Premmpiion of 
legitimacy — Illegitimacy — Presumption of non- 
access — Evidence Act (I of 1872), ss. 112 and 118. 
A wife can be examined as to non-access of her 
husband during her married life, without inde- 
pendent evidence being first offered to prove the 
illegitimacy of her children. Rozario v. Iygles 
I. X. R. 18 Bom. 468 


9. — — Child witness — Evidence Act 

(I of 1872), s. 118 — Witness, competency of— 
Mode of examination — Competency to be tested 
before examination as to res gestae. Before a child 
of tender years is asked any question bearing 
on the res gestce, the Court should test his capacity 
to understand and give rational answers and his 
capacity to understand the difference between 
truth and falsehood. The Judge must form his 
opinion as to the competency of a witness before 
his actual examination commences. Sheikh 
Fakir v . Emperor (1906) . 11 C. W. NT. 51 


1. PERSONS COMPETENT OR NOT 
WITNESSES — -concld. 


TO BE 
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WITNESS — CIVIL CASES — contd. 

2. SUMMONING AND ATTENDANCE OF 
WITNESSES — contd. 

s. c. Onooroop Chunder Mookerjee v. Heera 

Monee Dossee II W. B. 418 

Hari Das Baisakh v. Moazam Hossein 

8 B. L, B. Ap. 16 : 15 W. B. 447 

4. Power to summon witnesses 

— Settlement of issues. Act VIII of 1859 conferred 
no authority upon a Judge to issue summons to 
witnesses to attend on the settlement of issues. 
The written statements must be prepared with 
great care and deliberation, so as to dispense alto- 
gether with parol evidence at the settlement of 
issues. Anund Chunder Banerjee v. Woomesh 
Chunder Roy 

1 Xnd. Jur. O. 8. 15 : 1 Hyde 147 

[The subsequent Codes, however, expressly pro- 
vide for the attendance of witnesses at the settle- 
ment of issues : see s. 159, Civil Procedure Code, 
1882.] 

5. - — — Discretion of Court to sum- 

mon witnesses. A Judge’s discretion in not com- 
pelling the attendance of witnesses named by one 
of the parties must be exercised on reasonable 
grounds distinctly stated in the judgment. Ozeer 
Mahomed v. R yd bath Doss Chowdhry 

5 W. B., Act X, 6 

Hara Chand Poramanick v. Keishto Monee 
Giree 1W.B.298 

Matungunee Dabea v. ICalee Dabea 

2¥. B. 4 

See Neem Chubb Dey v. Anund Coomar Roy 
Chowdhry 7 W. B. 147 

6. Selection of wit- 

nesses by Court It is not right for the lower Court 
to select five out of twenty witnesses tendered for 
examination. It is the bounden duty of the Judge 
to receive all the evidence tendered, unless the 
object of summoning a large number of witnesses 
clearly appears to be to impede the adjudication 
of the case, or otherwise to obstruct the ends of 
justice. Ramdhan Manual v. Rajballab Para- 
MANIK 8 B. Is. B. Ap. 10 

;/7. : ' — - — — 1 Power to refuse 

to summon witness . A Court has no power to refuse 
to summon witnesses when expressly requested by a 
party to do so unless the witnesses are required to 
be summoned in such a manner, or in such numbers, 
m clearly indicates a vexatious desire of obstruct- 
ing the course of justice. Bam Phui. Pabdey v. 
Wahed An Khan 14 W. B. 86 

— , Refusal to sum- 
mon witnesses — Reasons for refusing application to 
enfon e i ttmdance . It is not incumbent on a Court 
to give detailed legal reasons for its refusal to com- 
ply with an application to enforce the attendance 

■ a party to a suit as a witness. Siddkessurree 
5BIA V. Denobundhoo Koondoo 6 W. B. 65 

9. — Preliminaries to summon- 

ing\ witness — Materiality of evidence. Before 

... ■ . ... A. r .‘ ... . - 


2. SUMMONING AND ATTENDANCE OF 
WITNESSES — contd. 

the Court makes an order compelling the attend- 
ance of a party to the suit, it must be satisfied 
that his evidence will be material Gopal Chunder 
Hazrah v. Mohesh Chunder Banerjee 

21 W. B. 44 

10. Summoning plaintiff as 

witness — Reasons for summons — Duty of Court — * 
Materiality of evidence. A Court is bound, before 
summoning a plaintiff to give evidence, to record 
the reasons of its being satisfied that the evidence 
of the plaintiff is essential to the defendant’s case . 
Where, however, the Court does not give reasons 
for being satisfied that the presence of the plaintiff 
is necessary, it does not follow that the defendants 
had failed to satisfy the Court that there was suffi- 
cient ground for the application. Makoond Adit 
v. Suttoorgun Adit 17 W. B. 507 

11. — — — - — Application to summon 

witnesses — Witnesses declared unnecessary by 
Court. Where on a case coming on for hearing 
before a Court to which it had been remanded, the 
Judge observed that the evidence of witnesses 
would be unnecessary, the declaration Was held to 
have sufficiently justified the plaintiffs in making 
no further application for a summons on their 
witnesses. Ram Jewun Singh v. Radha Pershad 
Sibgh 18 W. R, 109 

12. — — Undertaking to 

bring witnesses — Practice. On the 1 2th October 
1879 the plaintiff applied to the Court for subpoenas 
to his witnesses. The Court refused to grant them, 
on the ground that the plaintiff had himself origi- 
nally undertaken to bring his witnesses. (The 
Court had fixed the 28th October 1879 for the final 
hearing of the plaintiff’s case.) Held, that the 
plaintiff’s failure to bring his witnesses was no 
sufficient reason for depriving him (the plaintiff) of 
his right to have subpoenas issued, if he found him - 
self unable to bring his witnesess or to detain them 
till they could be examined, although it might 
possibly be, under certain circumstances, a reason 
for not waiting for them, if the plaintiff’s ease had 
been in other iespe:*t3 finished before they could 
be examined. Pandurang An pat v. Kesha yji 
Jabiiavji I* X». B. 8 Bom. 742 

13. Time for summoning wit- 

nesses — Duty of Court. The Civil Procedure 
Code neither expressly nor impliedly declares that 
witnesses must be summoned before the day fixed 
for the first hearing of the suit. So long as the 
hearing merely stands adjourned, and so long as 
the party who wishes to summon witnesses has not 
closed his case, the Court is bound to summon them, 
unless it appears that the application is made so 
late that the witnesses cannot be reasonably ex 
pec ted to attend in time to be examined before 
that party’s case closes* Inbro Chunder Baboo 
v. Dunlop , ' 9 W, B,; 586. 

. 14. Ground for refusal to sum- 

mon witnesses— Obligation of Court to assist 
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1VITNESS-~CIVIL CASE — contd. 

2. SUMMONING AND ATTENDANCE OF 
WITNESSES —contd. 

party — Belay in giving names of intended witnesses • 
Where an appellant delayed to give in the names 
■of his witnesses, but would yet have been within 
reasonable time to secure their attendance on the 
day of hearing if summonses had been sent through 
different peons by the railway : — Held, that the 
lower Appellate Court Was bound to have directed 
the issue of the summonses, and to have given 
every assistance to the party asking for them, all 
additional expenses being paid by such party. 
Pearee Mohun Mookerjee v. Madhub Chunder 
Ghosal 9 W. B. 489 

15. Omission of 'pro- 

per steps to obtain attendance of witnesses. Where 
some of the witnesses (defendants) in a suit had 
been examined, and plaintiff petitioned the Court 
to have the remaining defendants examined as wit- 
nesses, he was held not to have taken the necessary 
steps required by law to enforce their attendance, 
because he did not make any special application to 
the Court, or show sufficient grounds in support 
of his petition. Bam Tuhul Thakoor v. Oodit 
Narain Singh . . . 12 W. E. 36 

16. Procedure under 

Dekhlian Agriculturists' Act (XVII of 1879), s. 7 
— Right of defendant to call witnesses . The plaint- 
iff sued, under s. 3, cl. (w), of Act XVII of 1879 
for money due on a bond dated the 8th September, 
1877. The defendant, though duly summoned, did 
not appear on the day fixed in the summons, which 
was for the final disposal of the suit. The Court 
therefore proceeded with it ex parte. The defend- 
ant, being subsequently summoned and examined 
.as a witness under s. 7 of the Act, admitted the 
bond sued upon, but pleaded part payment of the 
plaintiff’s claim. He then applied to the Court 
that his witnesses should be summoned, and that 
their evidence be taken in support of his allegation. 
The Subordinate Judge was of opinion that he 
(defendant) was not entitled to offer the evidence. 
On his referring the case to the High Court : — Held, 
that it was his duty to summon the witnesses 
named by the defendant. Dulichand v. Dhondi 

I. Is. B. 5 Bom. 184 

17. ' ------ — - — — , Civil Procedure 

• Code , 1877 , s. 137 — Summons to produce documents. 
In all cases in which parties apply for a summons 
to compel the attendance of witnesses, or a sum- 
mons to produce documents, or apply to have a 
document sent for under s. 137 of the Code of Civil 
Procedure, the Court ought not to refuse such 
application, merely because in its opinion the wit- 
nesses cannot be present, or the documents cannot 
be produced, before the termination of the trial. 
Krishna Churn Baisack v Protab Chunder 
Surma I. L. B. 7 Calc. 560 

18. Adjournment for attend- 

ance of witnesses — -Civil Procedure Code 
(Act XIV of 1882), s. 156 — Discretion, exercise of 
— Witnesses * Attendance of — Power of High Court 


WITNESS— CIVIL CASES — conidL 

2. SUMMONING AND ATTENDANCE OF 
WITNESSES— 

on second appeal. On the day fixed for the hearing 
of a suit, the defendant applied for process against 
certain of his witnesses who had been summoned, 
but had who failed to attend, asking for an ad- 
journment to obtain their attendance. This appli- 
cation was refused and the case was proceeded with. 
The plaintiffs 5 evidence was recorded and that of 
one of the defendants ; the defendants being unable 
to produce further evidence, the Court recorded 
that the case was closed, and that judgment would 
be delivered on the following day, the 31st Decem- 
ber. On the day following the defendants produced 
certain witnesses and asked that they might be 
examined. This application was rejected, and 
judgment was subsequently delivered in favour of 
the plaintiffs. Held per Petheram, C.J., that 
the omission to examine the defendants 5 witnesses 
on the 31st December was a substantial error in 
procedure, and that the Munsif had therefore exer- 
cised his discretion wrongfully. Per Ghose, J. — • 
That although there was some doubt whether the 
Court on second appeal could interfere in a point 
of discretion, yet this doubt was not strong enough 
to justify an expression of opinion contrary to that 
arrived at by the Chief Justice. Moni Lal Bando- 
padhya v. Khiroda Dasi 1. 1*. B. 20 Calc, 740 

See Taylor v. Sarat Chunder Roy Chowdhry 
I. L. B, 20 Calc. 745 note. 

19. — — — — — — — Civil Procedure 

Code, 1882, s. 159 — Application to summon wit- 
nesses— Duty of Court in respect of such applica- 
tion. Where a person making an application to a 
Civil Court for witnesses to be summoned has neg- 
ligently or with intention to delay the hearing post- 
poned the making of his application for a summons 
until a time when it would be impossible to obtain 
the attendance of the witnesses at the hearing, the 
Court might properly refuse to adjourn the hearing, 
but nevertheless it would be the duty of the Court 
to order the summons asked for the issue, as the 
Court is not given a discretion under s. 159 of the 
Code of Civil Procedure enabling it to refuse such 
an application. Krishna Churn Baisach v. ProtaJb 
Chunder Surma, I . L. R., 7 Calc., 569, and Bai 
Kali v. Alarakh Pirbhai, I. L. JR. 15 Bom. 86, 
approved. Bhagwat Das v. Debi Din 

^ I. Xj. B. 18 All. 218 

20. — — — — Ground for adjournment 

of suit — Delay in making application to summon 
witnesses— Discretion of Court If a party applies 
for summons to witnesses so late that he cannot 
bring the witnesses on the day of hearing, it still 
remains in the discretion of the Court to decide 
whether or no the case should be adjourned. A 
Munsif is bound under the Procedure Code to issue 
summonses to witnesses when asked for. Abdogl 
Kadir v. Abin Mirdha 24 W. B. 290 

21. • — — Civil Procedure 

Code, 1882 , $s. 159 and 167— Summoning witnesses 
—Delay in serving summonses. Under s. 159 of the 

. 18 u 2 
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WITNESS— CIVIIi CASE S — contd. 

2. SUMMONING AND ATTENDANCE OF 
WITNESSES — concld. 

A verbal order of the Court to witnesses requiring 
them to attend on a future day would not justify 
the issuing of a warrant for the apprehension of 
such witnesses in case they failed to attend in obe- 
dience to such verbal order. Venkatappah v. Pa- 
pammah 5 Mad. 132. 

Anonymous . . . 6 Mad, Ap* 10 

See, however, Anonymous . 5 Mad. Ap. 15« 

28. Postponement — Direction of 

Court — Adjournment for production of witnesses — 
Irregularity or error affecting merits — Code of 
Civil Procedure (Act XIV of 1882), s. 578 . The’ 
question of the proper exercise of discretion of lower 
Courts to grant time to parties to produce further 
evidence, discussed. Surjyamoni Dasx v. Kali 
Kanta Das (1900) . I. Ij. R. 28 Calc, 37 

s„c» 5 a W. NT. 195 

29. Civil Procedure 

Code (Act XIV of 1882), s. 162 — Summons forms 
Nos. 125 , 126 — Summons to witness — Postpone* 
ment of hearing of case — Necessity for issuing fresh 
summons — Practice . When a witness has been sum- 
moned to give evidence in a case which is not 
reached, it is not necessary to issue a fresh summons- 
to the witness. He need only be warned that his 
attendance will be required on the day to which, 
the hearing of the case may be postponed- Sub- 
BARAYADU V. ChENCHURAMAYYA (1900) 

I. D. R. 24 Mad. 200'* 


3. EXPENSES OF WITNESSES. 

1. . Right to be paid expenses- 

— ■ Omission to apply for expenses before giving 
evidence . A witness is entitled to be paid his 
expenses by the party at whose instance he has 
been summoned, although he has not applied for 
them before giving his evidence. London, Bom- 
bay, and Mediterranean Bank v. Mahomed 
Ibrahim Paricar . 1. 1*. R. 4 Bom, 619 

2. - Suitable expenses 

— Persons of ranh and wealth. Peopde of rank and 
Wealth, when summoned as witnesses to a distance 
from their place of residence, are entitled to travel- 
ling and other expenses suitable to their circum- 
stances. Chundek Sekhur Deb v. Jadtjr Chun- 
dee Sett . ' 19W..R.78 

3. — Payment of expenses into 

Court — Civil Procedure Code , 1859 , a. 151. Under 
s. 151, Act VIII of 1859 (extended to Revenue 
Courts by s. 67, Act X of 1859), the defendant was 
not bound to pay into Court the costs of summoning 
and defraying the expenses of the witnesses, until 
the Court had fixed what was reasonable. Mohto 
Mundur v. Brij Bhookun Singh . 9 W, R. 128 

4. — — Power to order evidence 

to be taken — Omission to tender expenses*— Evi- 
dence of tender of . expenses. Where there was no 
proof that a defaulting witness's expenses were 
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WITNESS — CIVIL CASES — contd. 

3. EXPENSES OF WITNESSES — concld. 
tendered to him by the party at whose instance he 
was summoned, the Court on appeal declined to order 
that witness’s evidence to be taken or to take it 
itself. Ishen Chunder Sen v. Onath Nath Deb. 
Cowell v. Ishen Chunder Sen . 18 W. R. 16 

5. Amount of expenses — Com- 

pensation for loss of time. Act VIII of 1859 made 
no provision for compensation to witnesses for loss 
of time. Nawab Nazim of Bengal v. Prosono 
Narain Deb . . .2 Hyde 236 

6. — — - Provision for expenses — 
Suit for expenses — Cause of action. No action for 
the expenses of a witness will lie. Explanation of 
the manner of providing for the payment of such 
expenses. De Saran v. Htjrrish Chunder Biswas 

5 W. R. S. C. C. Ref. 6 

7. . Expenses for attendance in 

‘Court —Application in Chambers — High Court, 
Buie 195 . A witness, who attends the Court 
on a subpcena, is entitled to demand at any time 
his reasonable expenses of such attendance from 
the party issuing the subpcena, even though he 
only gives evidence as a witness for a party to the 
suit other than the party summoning him. In re 
Bullock (1904) . . I. D. R. 28 Bom. 047 


4. DEFAULTING WITNESSES- — contd. 
of such witness as specified in s. 160 of the Code of 
Civil Procedure. Todar Mal v. Said Muhammad 
I. L. R. 17 All. 277 

4. ■ ------- Order for arrest of witness 

— Civil Procedure Code , 1859 , s. 168— Proceedings 
against witnesses absent who have been summoned* 
Where a lower Appellate Court, by the terms of 
its order on a petition for the apprehension of 
witnesses, under s. 168, Code of Civil Procedure, 
undertook to see that proper orders should be 
passed, it was bound to pass such orders as might, 
in its judicial discretion, be necessary under that 
section. Mohadeb Shaha v. Sheo Suhoy Geer 

9 W. R. 359 

5. — : Witness making 

default in appearing — Civil Procedure Code , 1859, 
s . 168 — Ground for issue of warrant S. 168 of 
the Civil Procedure Code required that there should 
appear to the Court to be satisfactory ground for 
believing that the default on the part of witnesses 
summoned to give evidence was without lawful 
excuse before issuing a warrant for the arrest of 
such witnesses. But it was not necessary for 
this purpose to institute a formal investigation and 
come to a determination on the evidence adduced. 
Periyanna Chetty v. Govinda Gounden 

5 Mad. 104 

6. — Issue of proclamation 

against absent -witness— Materiality of evi- 
dence — Ground for non-attendance. A Court was 
held to be not bound to issue a proclamation against 
absent witnesses in a case where it was not satisfied 
that the witnesses were material, or that they had 
really absconded to avoid attendance. Bhoobun 
Moyee Dossee v. Keshoree Dossee 

0 W. R. 235 

7. - Application for process 

against absconding witness — Ground for not 
granting application - — Civil Procedure Code, 1859 , 
ss. 159 , 168. On application being made under 
ss. 159 and 168 of Act VIII of 1859 for issue of 
process against an absconding witness, the Court, if 
satisfied (as it was bound to be) that the witness 
had absconded and that he was a material witness, 
ought to grant the application unless the applicant , 
had placed himself in such a position by his con- 
duct that it would be inequitable to grant it. 
3EU*roo Singh v. Lalla Balgobinb Lal 

1 W. R. 20 

8. — Notice of proclamation — 

Civil Procedure Code , 1859, ss. 159 and 168 — Service 
of proclamation. The proclamation issuable under 
s. 159, Act VIII of 1859, could not be legally affixed 
to the mal cutchery of a defaulting witness. Before 
the provisions of that section can come into play, 
personal service of summons must be attempted. 
In the absence of process of legal service, the Magis- 
trate’s order of imprisonment for contempt, under 
s. 174 of the Penal Code and s. 168 of the Code 
of Criminal Procedure, was quashed. Queen v. 
Hurynath Chowdhry 7 W. R. Or. 58 


4. DEFAULTING WITNESSES. 

1. Non-attendance of witnesses 

on summons — Duty of parties — Commission . 
When witnesses do not appear after service of sum- 
mons, it is the duty of the party requiring their 
evidence, and not of the Court, to move for further 
measures to be taken to secure their attendance ; 
and when a commission is issued for the examina- 
tion of witnesses, the Court must be moved to wait 
for the return. Nund Mohun Chowdhry v. 
Goluck Nath Neogee . . 11 W. R. 99 

2. r Duty of parties 

— Issue of attachment — Civil Procedure Code, 1859 , 
s. 168 . Where witnesses do not appear on sum- 
mons, it is for the parties to move the Court, not 
for the Court to proceed, suo motu , to further the 
production of the witnesses, though the Court may 
issue attachment under s. 168, Code of Civil Proce- 
dure, if it is shown that the witnesses are absconding 
or keeping out of the way. Bachman v. Lall 
: SehArue'' ; Panpby 13 W. R. 824 

3. Civil Procedure 

Code , 1882, s. 174— Non-attendance of witness in 
obedience to a summons — Warrant of arrest — Non- 
payment of expenses in accordance with s. 160 y 
DM Procedure Code , There is no obligation on a 
Civil Court to issue a warrant for the arrest of a 
'Witness who, having been summoned, has failed 
to attend, when it is shown to the Court that the 
absence of such witness is due to the non-payment 
.or non-tender, by the person at whose instance the 
summons had been issued, of the necessary expenses 
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4. DEFAULTING WITNESSES — condd. 
under s. 174, Civil Procedure Code, a witness who 
has failed to appear on his summons can only be 
fined after He has been arrested and brought before 
the Court. Where a witness was served as above 
and he applied for a time to appear : — -Held, that 
the fact of his applying for time would not pre- 
clude him from saying that there had been no such 
service of the summons as could warrant s. 174,. 
Civil Procedure Code, being put into force against 
him. Kali Narad? Roy Chowdhttri v. Bajoo 

3 C. W. H 307 

13. Ground for postponement 

of case — Application for process against absent 
witness made at late stage of case — Civil Procedure 
Code, 1859, s . 159. "Where an application was made- 
at a very late stage of a case to enforce the provi- 
sions of s. 159 of the Code of the Civil Procedure, 
without proffer of any proof that the witness was* 
absconding or keeping out of the way for the pur- 
pose of avoiding the service of the summons, the 
lower Appellate Court was held to have been justi- 
fied in not postponing the ease to secure the attend- 
ance of the witness, although material, Ajoodhya 
Doss v. Misrttn 15 W. B. 170" 

14. Fine for avoiding service 

of summons — Act XIX of 2853 , <s. 28— Act X of 
1861 S. 28 of Act XIX of 1853 having been: 
repealed by Act X of 1861, a Judge had no juris- 
diction, under Act VIII of 1859, to inflict a fine for 
the purpose of punishing a witness who absconded, 
or kept out of the way, to avoid service of sum- 
mons. In re Gajadhar Prasad Kara y ax Six oh 

1 B. L. B. A. O. 186 

Gujadhijr Persi-iad Narad? Singh v. Jug dec 

Narad? .... 10 W. B. 233 


WITNESS — CIVIL CASES — contd? 

4. DEFAULTING WITNESSES — contd, 

9 , Discretion of Court to 

issue of proclamation — Proclamation against 
absent witness — Civil Procedure Code, 1859, s, 159- 
S. 159, Code of Civil Procedure, gives a Civil Court 
a discretion as to the issue of proclamation and 
subsequent orders for attachment ,* but such Court 
is bound to exercise a reasonable discretion. Poban 
Chttnder Ghose v. Gopee Nath Singh 

8 W. B. 505 

10 , - Ground for issue 

of proclamation — Civil Procedure Code , 1859, s. 159 • 
A Court was not authorised to issue the proclama- 
tion and attachment mentioned in s. 159, Code of 
Civil Procedure, unless it was proved to its satisfac- 
tion that the evidence of the witness was material 
and that he was avoiding the summons ; and after 
these circumstances have been shown, it was a 
matter of discretion to issue the proclamation and 
attachment, and after issue to let the case stand 
over. Kalee Dass Chttckerbutty v. Eshan 
Chunder Chatterjee 13 W. B. 416 

11 , Production of document— 

Civil Procedure Code , 1882 , s. 174— Court's juris- 
diction to punish a witness for refusing to produce a 
document — Procedure — Penal Code (Act XL V of 
■ 1860), s. 175 — Criminal Procedure Code (Act X of 
1882), s. 480. A witness was summoned to produce 
a document in Court in connection with a certain 
suit. He attended the Court, but did not produce 
the document, stating on oath that it was not in 
his possession. But this statement Was disbelieved, 
and the Court fined him B75 under s. 174 of the 
Code of Civil Procedure. Held, that the fine was 
illegally levied. The jurisdiction of the Court to 
punish under s. 174 of the Civil Procedure Code 
exists only in the case of a witness who, not having 
attended on summons, has been arrested and 
brought before the Court. The case of a witness 
who having a document will not produce it is pro- 
vided for by s. 175 of the Penal Code and s. 480 
of the Code of Criminal Procedure. In re Prem- 
\ : .chand' /Dowlatram ■■ X 3j. E. 12 Bom. 63 

. i 2 ;. ' — _ Service of ' subpoena — Civil 

Procedure Code (Act XIV of 1882), ss. 80, 174- 
Failure to attend — Fine. S. 174 of the Code of 
Civil Procedure is a section of a highly penal nature, 
and its provisions, in order to give validity to 
anything purporting to be done under them, must 
be strictly complied with. Where the return of 
the peon of the service of a summons upon a wit- 
ness was in these terms : “ The remaining witness 
No. 1 being in Calcutta, the copy of summons in 
his name has been hung upon the mat wall of the 
cutchery house of the defendant’s residence:— Held, 
that the circumstance chat, the peon could not find 
the witness when he says he knew where the wit- 
ness was, is not sufficient per se to warrant the peon 
in affixing a copy of the summons to the house of 
the ; witness, so as to constitute good substituted 
service under s. SO, Civil Procedure Code. That 
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5. SWEARING OR AFFIRMATION OF WIT- 
NESSES — concld. 

examination of witnesses before reversing decree . 
Where a Court of first instance, considering it un- 
necessary to examine certain witnesses for the de- 
fence, dismissed the suit, and the lower Appellate 
Court, disbelieving the evidence of those witnesses 
for the defence who were examined, allowed the 
plaintiff’s appeal : — Held, that, before doing so, the 
lower Appellate Court should have afforded the de- 
fendants an opportunity of supplementing the evi- 
dence which they had given in the first Court by 
the testimony of those -witnesses whom that Court 
had declared it uneeessary to hear, and that the 
case must be regarded as one in which the first 
Court had refused to examine the witnesses ten- 
dered by the defendants. The Court directed the 
first Court to examine the defendants’ witnesses, 
and, having done so, to return their depositions to 
the lower Appellate Court, which Was to replace 
the appeal upon its file and dispose of it. Khuda 
Btjkhsh v. Imam Ali Shah 

I. I*. R. 9 All. 339 

6. EXAMINATION OF WITNESSES. 

(a) Generally. 

1. Selection of witness—!^ 

of parties. It is not the business of a Court to de- 
termine what witnesses shall be examined. The 
parties must select their own witnesses, and call 
upon the Court to examine such of them as they 
may offer for examination, and it is their own fault 
if they do not take the necessary steps to have the 
witnesses examined, or to compel them to be pre- 
sent for examination at the proper time. Morno 
Moyee Debee v. Biieem Koomar Ciiowdhry 

8W.E 231 

Been Dyal Singh v. Danee Roy 

* 13 W. R. 185 

2. Right to have witnesses 

examined— Ground for refusing to hear witness 
— Opinion of Court as to materiality of evidence. 
Every party to a suit is entitled to have all the 
witnesses whom he desires to call, and is ready at 
the trial to produce, heard by the Court, whatever 
opinion the Court may form by anticipation as to 
the probable value of the evidence when it shall 
be given. Loqloo Singh v. Rajendur Laha 

8 W. R. 364 

Pokan Chtjnper Ghose v. Gopeenath Singh 

8W. R. 505 

Chowdhry Khoorgo Roy v. Shib Tohul Roy 

17 W. R. 172 

: 3. — Ground of spe- 

cial appeal — Omission of Court to examine witness. 
As a general rule, all the witnesses brought for- 
ward by a party ought to be examined. But when 
an objection is made in special appeal that the 
Judge below has omitted to examine certain wit- 
nesses, it ought to be shown that the evidence of 
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6. EXAMINATION OF WITNESSES — contd. 

(a) Generally — contd. 

those witnesses would have been material to the 
case. Nilkanth Surmah v. Soosela Debia 

6 W. R. 324 

4. — Want of opportunity to ad- 

duce evidence, proof of '—Tender and rejection 
of witness. In order to establish such a plea as that 
he was not allowed an opportunity to adduce evi- 
dence, a party must show that he tendered wit- 
nesses or other evidence, and that his tender was 
rejected on the ground alleged. Buksh Ali Sow- 
DAGUR V. JOYANUT KHAN . 11 W. R. 248 

Chunder Nath Sein v. Anundmoyee Dossee 

11 W. R. 289 

Queen v. Totaram . 11 W. R, Cr. 15 

5. Refusal to examine wit- 

ness— Ground for refusal— Omission from list 
of witnesses. The fact of a witness not having been 
named in the plaintiff’s list of witnesses is no ground 
for refusing to examine him when produced at the 
proper time. Rarhal Doss Mundul v. Protap 
Chunder Hazrah . . . 12 W. R. 455 

6 — — Refusal of verbal 

request of valcil — Ground of special appeal. Where 
a lower Appellate Court’s refusal to examine wit- 
nesses in a suit for damages for assault is made a 
ground of special appeal, it is not sufficient to put 
in an affidavit to the effect that a verbal request of 
the vakil to examine the witnesses was refused by 
the Judge. Ramesshr Bhuttacharjee v. Shib 
Narain Chuckerbittty . . 14 W. R. 419 

7. — - — 4 — ■ V- ' — : r — 1 — Additional wit- 

nesses to facts already in evidence— Tender of large 
number of witnesses — Ground for remand. In a suit 
for possession of zamindari and other estates 
claimed by the |>laintiff as son and heir of the de- 
ceased zamindar, the defendants denied the title 
of the plaintiff, alleging that he was a spurious 
and suppositious child and tendered fifty-eight 
witnesses to prove that fact. The Zillah Court, 
having* taken the depositions of thirty of these 
witnesses, refused to permit the remaining twenty- 
eight to be examined, on the ground that, as they 
were going to prove the facts deposed to by those 
already examined, it was unnecessary to take their 
depositions, and ultimately decided in favour of 
the plaintiff. The defendants appealed to the 
Sudder Court, which refused to examine the wit- 
nesses rejected by the Zillah Court, and affirmed 
the decree of that Court. On appeal to Her 
Majesty in Council, the Judicial Committee remit- 
ted the case back to the Sudder Court, being of 
opinion that the refusal by that Court to permit 
the examination of the witnesses tendered was 
irregular, and that no decision could be come 
to upon the merits under such circumstances. 
Jeswunt Singjee Ubby Singjee v. Jet Singjee 
IJbby Singjee . . 2 Moo. I. A. 424 

8. Ground for re- 

mand. A lower Court having allowed some of the 
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witnesses of the plaintiff to depart without taking 
their evidence, the plaintiff objected to its taking 
the evidence of more of the defendant’s witnesses 
than of his own. Upon this the Court allowed 
some of the defendant’s witnesses to leave the 
Court without examining them. The case, on 
coming up to the High Court, was remanded for 
examination of all the remaining witnesses and a 
fresh decision. Gopee Ojha v. Hue Gobinb 
Singh ..... 12 W. R. 229 

.. 9 . __ - Application to 

re-examine after consent to allow evidence in one 
suit to be evidence in others. Five suits having 
been brought to recover a balance of accounts from 
defendants, who were alleged to be partners of a 
trading concern, and as such liable, certain wit- 
nesses were examined in four of the cases in which 
the plaintiff in one of the suits was not a party, 
and at his request the evidence taken in those 
cases was allowed to be used as evidence in his case, 
and then the witnesses were discharged. Two days 
after this he applied to have the witnesses . re- 
examined, giving no reason for his application, 
which was refused. Held, that the refusal was 
justified in the absence of any new reason for the 
re-examination. Breen ath Boy v. Goluck 
Chunber Sein . . * 15 W. B. 348 

10. — Death before delivering 

legal judgment — Obligation to hear witnesses 
again — Consent of parties. A suit was dismissed 
by a Deputy Collector, who dies before recording a 
legal judgment, whereupon it was made over by 
the lower Appellate Court for trial to the deceased 
officer’s successor, who decided the case in favour 
of the plaintiff upon the evidence as it stood on 
the record without any objection by either party. 
Held, that it was not the duty of the second Deputy 
Collector to remand the witnesses or to take addi- 
tional evidence unless requested to do so by the 
parties. Goite Chunber Sen v, Manick Bam 

13 W. B. 76 

11. Recall of witness-— Witness 

for plaintiff recalled for defendant — Leave of Court, 
When a witness has been examined on behalf of 
the plaintiff, he cannot be recalled as a witness 
for the defendant without leave obtained at the 
end of the first examination. Mackintosh v. No- 
binmoney Dosses . 2 Ind. Jtir. 3S*. S. 160 

12. Examination of witness 

by Appellate Court. Courts should in all 
cases exercise the powers with which they have 
been entrusted by the law in the examination of 
witnesses, if they see that they are not properly 
examined through the incompetencv of those who 
have the management of the suits. If the Munsif 
fails to take proper evidence, the Appellate Court 
should not decide the case on such evidence as 
there is, but having the power to call for further 
evidence under s. 355, Act VIII of 1859, it should 
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take proper means for making the evidence com- 
plete. Bamgati v. Imitari Banee 

1 B. Ii. R. S. 1 ST. 20 
10 W. R. 280 

13 . Mode of taking evidence* 

Observations on the improper manner in which the 
evidence in cases is generally taken in the subor- 
dinate Courts, and in which it was taken in this 
case. Phul Ktjar v. Surjan Panbey 

I. X». R. 4 All. 249 

14. — — Irregularity in examina- 

tion of witness — Witness for plaintiff examined 
in absence of defendant or Ms pleaders — Irregularity 
— Objection not taken in time — Evidence Act, s. 167 . 
The examination of a material witness of the plaint- 
iff, in the absence of the defendant, his vakil hav- 
ing been removed, and no other vakil then acting 
for him, is such an irregularity as, if objected to 
at the proper time, would be fatal to the reception 
of such evidence. But where no objection was 
urged during the trial, or until an appeal was in- 
terposed, the Judicial Committee held that the 
objection came too late and could not be sustained, 
as, notwithstanding such irregularity and mis- 
carriage, that fact did not taint the whole proceed- 
ings so as to prevent the plaintiff recovering upon 
the other evidence which was sufficient to establish 
liis case. But although the other evidence 
rendered the evidence improperly admitted im- 
material, the Judicial Committee, as there had 
been an irregularity in the Court below in affirm- 
ing the judgment, refused to give the costs of 
the appeal. Bommarauze Baiiabur v. Banga- 
samy Mubaly . . .8 Moo. I. A. 232 

15. — Evidence , given 

without cross-examination and without opportunity 
of cross-examination. Evidence given when a party 
never had the opportunity either to examine or to 
cross-examine the witnesses, or to rebut their testi- 
mony by fresh evidence, is not legally admissible 
for or against him, unless he consents that it 
should be so used. Gqrachanb Sircar v. Bam 
Narain Chowdhry . . . Q W. R. 587 

16. Evidence to contradict 

witness — Contradiction of iviiness to collateral 
questions — Bight to call evidence to contradict. The 
rule limiting the right to call evidence to contradict 
witnesses on collateral questions excludes all evi- 
dence of facts which are incapable of affording 
any reasonable presumption or inference as to the 
principal matter in dispute, the test being whether 
the fact is one which the party proposing to contra- 
dict would have been allowed himself to prove in 
evidence. Guram Alli bin Nazi 1 Ismail v, Aga 
Khan , rfkh'r- 

17. — — _ Evidence of experts — Proof 

of signatures. In a sun for arrears of rc nt fe' r 1273 
at an enhanced rate, plaintiff relied upon an agree- 
ment said to have been executed by defendant in 




21, Subsequent re- 

fusal — Duty of Court Where a defendant, after 
asking the lower Appellate Court to summon plaint- 
iff as a witness, and consenting to abide by his 
deposition, had again petitioned the Court that the 
plaintiff should not be examined. Held, that 
defendant should not have been bound solely and 
absolutely by the plaintiff’s deposition, but that 
the other evidence on the record should also have 
been considered. Jugdeo Singh v. Molazim 
'Hosseix 13 ¥, R 108 


27. Refusal of witness to an- 

swer questions on cross-examination — 
Civil Procedure Code , 1859, s. 169 — “ Lawful excuse.” 
A party to a suit tendering himself as a witness, 
and declining without lawful excuse to answer 
questions put on cross-examination, was liable to 
be dealt with under s. 169 of the Civil Procedure 
Code. “ Without lawful excuse ” means such an 
excuse as Would in law justify the refusal to give 
evidence. Lekh Raj v. Palee Ram 

1 N. W. 162 : Ed. 1873, 241 

28. Cross-examination to credit 

— Opinion formed as to credit of witness by another 
Judge in another case inadmissible. Evidence of 
the particular estimate formed by a Judge in 
another ease of the credit to be attached to the 
testimony of a witness who is cross-examined in a 
subsequent trial is inadmissible. In the matter of 
Pasumarty Juggappa . 4 C. W. 38T. 684 

29. Witness proving hostile—* 

Refusal by Court of permission to cross - 


(b) Cross-examination. 

22. — - Right to cross-examine — 

Witness called by the Court A witness called by 
the Court is liable to be cross-examined by any of 
the parties to a suit. Tarini Charan Chowdhry 

‘ ■ s 31 W. R. 468 

;X,S3;'' ■ ; ; :i '■ Witness called 

by Court A party summoned by the Court to give 
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6. EXAMINATION OF WITNESSES — contd. 
{a) Generally — concld. 

that year. The Assistant Collector found that the 
agreement had not been executed by defendant. 
On appeal, the Judge called an expert who proved 
that the signatures of the attesting witnesses were 
not all genuine, and the decision of the Assistant 
Collector was affirmed. Held, that the Judge was 
wrong in calling for and acting upon the evidence 
of the expert. Bindessuree Dutt Singh v. Doha 
Singh 9 W. R. 88 

IS. -— ■■■■- Consent to be bound by 

particular witness — Evidence not legally ad- 
missible. An a priori consent to abide by the testi- 
mony of a certain witness cannot bind the consent- 
ing party to hersay testimony, but only to such 
evidence as is legally admissible, i.e., evidence as 
to such facts as the witness can directly speak to. 
Lfckeemonee Dossee v. Shttnkurree Dossee 

2 W. R. 252 

Mhnnoo Singh v . Amrut Lall ,5¥.E, 234 

, . 19. — Witness sworn in 

partic ular manner . Where the plaintiff rested her 
claim solely on the deposition of the defendant to 
be taken by Ms placing his hand on a particular 
text of the Koran, and the defendant, not being 
examined in that way but in the usual way, did 
not prove the claim : — Held , that the Court was not 
right in allowing the plaintiff to examine further 
witnesses and to re-open her case. Mahomed 
Saleh v. Mitriamoonissa . 10 W. R. 284 

20. Plaintiff agree- 

ing to be bound by defendants evidence— Statements 
obviously untrue . Where the defendant on exami- 
nation makes statements which amount to nothing 
and are manifestly untrue, the plaintiff cannot be 
bound by them, even though he had agreed to be 
bound by what the defendant said. Gooroodoss 
Roy v. Greedi-iur Sein . . ll W. R. 110 


6. EXAMINATION OF WITNESSES — contd, 
(5) Cross-examination — contd . 
evidence is not only required to give answers to 
the questions put to him by the Court, but the 
opposite party has a right to cross-examine him. 
The statement of any person examined is not ad- 
missible unless the opposite party has had the 
opportunity of cross-examining him. Gooroodoss 
Roy v. Greedhur Sein . . 11 W. R. 110 

Shureuraz Mollah v. Dhttnoo . 16 W . R. 257 

24. ± Co-defendant sep m 

arately represented. One co-defendant, whose in* 
terests are separately represented, may cross-exa* 
mine another. Narasimma v. Kistnama 

1 Mad. 456 


- Recall of witnesses 


- Omission to give opportunity for cross-examination. 
A Court of first instance decreed a case ex parte in 
favour of the plaintiff, and at a re-hearing did not 
recall the plaintiff’s witnesses, whom, therefore, 
the defendant had no opportunity to cross-examine, 
and again gave a decree for the plaintiff. The 
lower Appellate Court rejected the evidence of 
plaintiff’s witnesses, and reversed the decree. Held, 
that the Court of first instance should have recalled 
the plaintiff’s Witnesses, and given the defendant 
an opportunity of cross-examination. Ram Bars 
Lall v. Kishori Mohan Shaha 

3 B. L. R. A. C. 273 : 12 W. R. 130 

26. Refusal to allow 

cross-examination — Act VIII of 1859 , s. 110. A 
defendant failed to appear when ordered to attend 
under s. 170, Act VIII of 1859. The Judge did not 
at once pass judgment against him, but called the 
plaintiff’s witnesses, and refused to allow the defend- 
ant’s vakil, who was present, to cross-examine 
them. Held , that the Judge ought to have allowed 
theclefendant’s vakil to cross-examine the plaintiff ’s 
witnesses. Pakaktar v. Jarriram Bharat 

2 B. L. R. Ap. 12 
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(b) Cboss-examination — concld. 

examine , effect of. Where one’s own witness un- 
expectedly makes statements adverse to his interest, 
it is common fairness that the Judge should permit 
such statements to be tested by cross-examination, 
if the evidence is to be relied upon ; and if cross- 
examination be disallowed the evidence is of no 
value. Kalagtjrla S ury an aray an a v. Yarla- 
gadda Naidoo (p.c., 1902 ) . 6 C. W. N. 513 


7. CONSIDERATION AND WEIGHT OP 
EVIDENCE. 

1. — Credibility of witnesses — 

Pdw&r to set aside decision on evidence. The credi- 
bility of witnesses is a matter altogether for the 
Court of first instance and the Court which hears a 
regular appeal ; and if these Courts are satisfied 
that the witnesses are not to be believed, their 
decision cannot be set aside by the High Court on 
special appeal, even though upon a general view of 
the ease it should think that, if it had tried the case 
originally, it might have come to a different con- 
clusion. Gottbee Pershad Koondoo v. Pran- 
nath Sxtbmah . . . 10 W. R. 365 

2. Mode of testing 

credibility — Several witnesses to same facts. In 
examining evidence with a view to test whether 
several witnesses w T ho bear testimony to the same 
facts are worthy of credit, it is important to see 
whether they give their evidence in the same words, 
or whether they subtantially agree, not, indeed, 
concurring in all the minute particulars of what 
passed, but with that agreement in substance, and 
that variation in unimportant details, which are 
usually found in witnesses intending to speak the 
truth, and not tutored to tell a particular story. 
NANA Narain Eao v. Habbee Punth Bhao 

Marsh. 436 : 9 M oo. I. A. 96 

3. - Witnesses called 

to support case giving evidence contrary to it. A 
party who calls a witness to give evidence on his 
behalf is not necessarily bound by his evidence ; 
but if the evidence is at variance with the truth of 
his case ( e.g if a witness called to prove execution 
of a document swears that it was not executed and 
has the means of knowing the fact), it throws a 
suspicion on the case which renders the clearest 
testimony necessary to establish its truth. Fuze- 
eltxn Beebee v. Omdah Beebee 10 W. R. 469 

4. yvr Credit on other 

matters of witnesses supporting a false case. Al- 
though it does not necessarily follow that where a 
witness gives evidence on a particular fact in a case 
and that fac t is found against his evidence, he is to 
be entirely disbelieved on the other parts of the 
case he has spoken to, yet win re witnesses who 
were not merely giving an opinion upon an isolated 
fact in the case, bat came into To art to prove the 
whole ease made by the plaintiffs, and that a very 
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special case and it is shown to be a case false in 
its material features, much reliance cannot be placed 
on their evidence as to any particular questions 
in the case. Habeeboollai-i v. Gouhur Ally 
Khan . . . 18 W. R. P, C. 523 

5. — — ^ r Ground for refusal to con- 

sider evidence — Non-production of best evidence . 
The principle that a plaintiff is bound to produce 
the best evidence in his power was held not to 
justify a Judge in omitting to consider the weight 
and legal effect of the remaining witnesses, when 
plaintiff had failed to produce the most important 
witness. Latore Mistree v. Agamuddee Nushyo 

14 W. R. 482- 

6. Mode of weighing evidence 

— Considerations of motives for bringing a suit.*. 
Where the evidence in support of a case is doubt- 
ful, the Court, in weighing that evidence, may 
properly take into consideration the motives im- 
puted to the plaintiff as having induced him to- 
sue. Birch v. Furzind Ali . 3 N* W. 303 

7. - - Estimating value of evi- 

dence — Witness swearing affirmatively to fact. In 
estimating the value of evidence, the testimony of a 
person who swears positively that a certain con- 
versation took place, is of more value than that of 
one who says that it did not. Chowder y Deby 
Persad v. Chowdhry Dowlttt Singh 

6 W. R. P. C. 55 : 3 Moo. I. A, 347 

8. Credit of witness , 

a servant or dependent of plaintiff . The circum- 
stance of a witness being a servant or a dependent 
of the plaintiff does not of itself disentitle him to 
credit. Shoobul Chijnder Kulleah v. Koylasit. 
Chunder Mal . . . .14 W. R. 23 

9. — Rejection of evi- 

dence unnecessarily and unjustifiably. Held , by 
Norman, J., that the Judge was not at liberty to 
reject, as matters which he could wholly leave out 
of consideration, any of the evidence before him in 
a case where the witnesses were unimpeached in 
their general character and uncontradicted by any 
testimony on the other side, and where there was 
no improbability in the facts which they related, 
and that the probative force arising from concur- 
rent testimony was the compound ratio of the 
probabilities of the testimonies' taken singly, 
Radha Kant Deb v. Khema Dossee 7 W. R. 105 

Evidence ' of 

nesses found unreliable in criminal case. A Judge 
was held to have done wrong in throwing out the 
evidence of witnesses tendered by tine defendant in 
a civil action, merely because they have been found 
untrustworthy when examined with reference to a 
charge of breach of trust against the same defend- 
ant in a criminal case. Ball Chand Roy v. 
Brindabun Cbunder Roy . 13 W. R. 226 

11. f§|§® * 'M — Evidence* _ weight 

of — Witness, evidence of , pari of which is. 
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disbelieved , value of. If a part of the evidence of a 
witness is disbelieved, other evidence coming from 
the same quarter must be viewed warily, but that 
does not exonerate the Court from Weighing what- 
ever evidence has actually been' tendered and the 
mode in which it has been met. Rameswar Koer 
v. Bharat Pershad Sahi . 4 O. W. 3N. 18 

12. Evidence of 'person 

who has been convicted of perjury or other offence. 
The evidence of a person who has been punished for 
perjury or of a person who has been convicted of a 
criminal offence can hardly be entitled to the credit 
that would be given to the testimony of a person 
against whom no such imputation can be brought. . 
Doongun Rai v. Doorga Rai. 2 IN. W. 97 

13. Evidence of truth 

of witness. The observation that the evidence of a 
witness proves too much is not rebutted by the 
suggestion that it cannot be supposed that the wit- 
ness was suborned, for, if he was possessed of com- 
mon shrewdness, he would not have overdone the 
thing and then have given rise to such an objec- 
tion. Sooriah Row v. Cotaghery Boochiah 

5 W. R. P. C. 127 : 2 Moo. I. A. 113 

14. Credibility of 

witnesses— Professional witness — Witnesses in former 
cases. The Privy Council, referring to the gener- 
ality of the Principal Sudder Ameen’s observa- 
tions as to certain witnesses having given evide ace 
in other cases, observed that, though it was a legi- 
timate objection to a man’s credit that he was a 
professional witness, yet to state broadly and gene- 
rally that a witness has given evidence in other 
cases, and therefore became unworthy of credit, 
could only tend to increase the indisposition of re- 
spectable persons to come into Court as witnesses, 
which was one of the social evils of India. Lall 
Beharee Lall v. Gopee Beebee 

18 W. R. P. C. 285 

15. — : Discrepancies in 

statements of witnesses. Discrepancies in an account 
of w r hat took place in a conversation are not a 
sufficient ground for disbelieving statements made 
by different witnesses. Bhaju Sing v. Kaifnath 
Tewari . . ' . 3B, Ii-K A. C. 332 

16. Ground for dis- 

crediting witness . A bare allegation by a defendant 
in his written statement, -without any proof in 
support of it, that a certain person is his inveterate 
enemy, is not sufficient to discredit that person’s 
testimony. Kashinath Shaha v. Dwarkanath 
Sibkab * : * 9 B. I*. R. 215 : 17 W. R. 550 

X*7* — - Findings of fact 

by first Court , upset by Appellate Court— Credibility 
of witnesses — Witness proving hostile ; refusal by 
Court of permission to cross-examine , effect of — 
Documentary evidence , direct and indirect , in respect 
of business transactions , relative value . A case in 
which the Appellate Courts questioned the credibil- 
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ity of witnesses relied upon the Court of first 
instance, and upset the findings of fact of such 
Court upon the evidence on record. When one’s 
own witness unexpectedly makes statements ad- 
verse to his interest, it is common fairness that the 
Judge should permit such statements to he tested 
by cross-examination, if the evidence is to be relied 
upon ; and if cross-examination be disallowed the 
evidence is of the value. J, a trader in Calcutta 
of no solvency, had obtained goods from T, a trader 
in Madras, and dishonoured all his hundies except 
one, and transferred the goods to one K . Y, 
unable to obtain payment from J, sent down his 
gomasta B to realize the amount, and the latter, 
alleging non-payment on the part of J and fraud- 
ulent, transfer of goods to K, took insolvency 
proceedings against J , at which, in spite of J’s 
plea of payment to B and evidence by him and K 
to that effect, J was declared an insolvent. . Later 
on, B on behalf of Y presented a further petition for 
a declaration that the transfer of goods to K was 
fraudulent and void as against the Official Assignee, 
and praying that K be ordered to return the goods 
to him or pay the proceeds. K , who had hitherto 
not been a party, set up the bond fides of the trans- 
fer and the alleged payment by J to B in full 
settlement of Ts claim. Further evidence was 
given in support of the plea, and amongst other 
evidence documentary evidence, such as receipts, 
account-books and promissory notes was produced 
to show the transfer, receipt and endorsement and 
cashing of certain currency notes of large value to 
prove the alleged payment by J and settlement 
with B . Held , on evidence, that K’s plea failed, 
and, further, as it appeared that as between J and 
other persons transactions apparently were carried 
on in a business-like manner, but none with B, 
although he had taken insolvency proceedings 
against J, and, as no settlement of claim in -writing, 
no receipts of alleged payments to B or endorse- 
ment by him on the currency notes alleged to have 
been changed by him was forthcoming, the story 
of K was all the more incredible. Kalagurla 
V Suryanarayana v. Yarlagadda Naidoo 
1902) 6 C.W.E 513- 

8. PRIVILEGES OF WITNESSES. 

1. — — Exemption from appearance 

in Court — Natives of rank , prejudices of , to appear 
in Court . The prejudices of natives of rank to 
appear as witnesses in a Court of justice will not be 
allowed to relax the rule that the , best evidence 
must be produced of which the case is susceptible. 
Ram Mohun Mookerjee v. Nursing Deb. 

1 Ind. Jur. O. S. 63 ; W. B. F. B. 54 

Nursing Deb v. JR.am Mohun Mookerjee, 

Marsh. 176 ; 1 Hay 879 

Bee, Manickram v. Ramyao Ram. 

' 2 W. B. 8$ 
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privileged. Per Mahmood, J. (contra), that the 
question whether or not the statement complained 
of was made by defendant in course of his deposi- 
tion, or after it was finished, and when he was no 
longer in the witness-box, had not been tried, and 
the order remanding the case for trial on the merits 
was right. Further, that the English law of slander 
as forming part of the law of defamation, and as 
such drawing somewhat arbitrary distinctions 
between words actionable per se and words requir- 
ing proof of special or actual damage, is not appli- 
cable to this country, either by reason of any 
statutory provision or by any uniform course of 
decision sufficient to establish such distinctions as 
part of the common law of British India ; that 
whilst the English law of defamation recognizes 
no distinction ""between defamation as such and 
personal insult in civil liability, the law of British 
India recognizes personal insult conveyed by 
abusive language as actionable per se without proof 
of special or actual damage ; that such abusive 
and insulting language, unless excused or protected 
by any other rule of law, is in itself a substantive 
cause of action and a civil injury, apart from 
defamation, and that malice is an element of liabil- 
ity for abusive and insulting language, and that 
such malice will be presumed or inferred, unless the 
contrary is shown ; that when the defendant is 
absolutely privileged and protected by reason of the 
office or occasion on which he employed such 
language, he renders himself subject to a civil 
liability for damage, irrespective of any plea of 
justification based upon proving the truth of the 
statements contained in' the abusive and insulting 
language complained of ; that the rule of English 
law as to the privilege or protection of a witness 
in regard to defamatory statements made in the 
witness-box is based upon a public policy which 
is equally applicable to insulting and abusive 
language used by such witness ; and such state- 
ments when made in the witness-box are privileged 
and protected, even though made maliciously and 
falsely, so long as they are relevant to the inquiry 
in the broadest sense of the phrase ; and that, 
even where such statements have no reference to 
the inquiry, the defendant may prove the absence 
of malice, and that they were made in good faith 
for the public good. Daw ah Singh k Mahif 
Singh: I. D. R. 10 AIL 425 

g # , prosecution ; . . : ■ of 

w itne ss — Defamation . A prosecution for defam- 
ation under s. 499 of the Indian Renal Code will 
not He against a witness in respect of any state- 
ment made by him in the course of giving e vidence 
even if such statement may be not relevant to the 
matter under inquiry* Baboo Gunmsh Bait Singh 
v. Mugneeram Chowdhry, It B, L . R. 32.1, followed. 
BawJcins v. Lord RoJceby , A It 1 11. L. 744 ; 
Abdul Hakim v. Tej Chimder Mukerji, 1 . X. jfo 
3 AIL 815 : and I sari Prasad Snigh v. Umrao 
Singh, L L . R. 22 All 234 , referred to, Emperor 
V. Gahoa Pbasad (1907) I. L. B. 29 All. 685 
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Radha Kisto Singh Deo v. Gubadhur Baner- 
.jee 8 W. R. 458 

Kalee Chunder Chowdhry v. Sheet Soon- 
duree Debia . . . 18 W. R. 45 

2. Exemption from suit in 

respect of evidence — Action for damages— -False 
evidence. Witnesses cannot be sued for damages 
in respect of evidence given by them in a judicial 
proceeding. If their evidence be false, they should 
be proceeded against by an indictment for perjury. 
Ghnesh Dutt Singh v. Mugneeram Chowdhry. 

11 B. Ii. R. P. C.. 821 : 17 W. R. 283 

3. - — — Right of suit — Slander— Sian- 

der littered by witness whilst under examination in 
a judicial proceeding . A witness in a Court of 
justice is absolutely privileged as to anything he 
may say as a witness having reference to the en- 
quiry on which he is called as a witness. The 
plaintiff sued to recover damages for slander, the 
.statement complained of being alleged in the 
plaint to have been made by the defendant while 
being examined as a witness during the hearing of a 
■case before a Magistrate. It was found that the 
.statement was made in answer to questions put 
to the defendant as a witness and allowed by the 
Court as relevant to the case. The plaintiff alleged 
that the statement was made maliciously, that the 
defendant bore him a grudge, and that it was to 
give vent to that grudge and to injure his reputa- 
tion that the statement was made. Held, that the 
plaint disclosed no cause of action, and that the 
suit has been properly dismissed. Bhikember 
Singh v. Becharam Sircar. Bhixttmber Singh 
v. Goti Kristo Das . 1. 1*. R. 15 Calc. 264 

See Chidambara v. Thiremani. 

I. Xj, R. 10 Mad, 87 

4. Defamation — Penal Code, s. 500 

— Statement by witness . M S was convicted 
under s. 500 of the Renal Code of defaming S S 
by making a certain statement when under cross- 
examination as a witness before a Court of Criminal 
jurisdiction. Held, that the conviction was bad. 
‘The statements of witnesses are pirvileged ; if 
false, the remedy is by indictment for perjury, and 
not for defamation. Manjaya v, Sesha Shettt. 

I. L. R. 11 Md. 477 

5* — — 1 Cause of action — 

Verbal abuses— Special damage. . The plain t- 
id was cited as a witness by one $ in a suit insti- 
tuted by him against defendant. After plaintiff’s 
•evidence had been concluded, in which he stated 
that there was no enmity between him and defend- 
ant. The defendant was examined by the Court, 
,and stated that there was enmity between him 
..and the plaintiff, and on the Court inquiring to 
know what; was the cause of enmity, defendant 
used words conveying the meaning that plaintiff’s 
descent was illegitimate. HeldVby Brodhtjrst, J. 
that huder the circumstances the statement com- 
plained of was made by defendant while deposing 
In the witness-box, and therefore absolutely 
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WITHE SS— CRIMINAL CASES. 

Col. 

1. Persons competent on not to be 

Witnesses .... 13089 

2. Summoning Witnesses 13093 

3. Avoiding Service ... 13107 

4. Swearing or Affirmation of Wit- 

nesses .... 13107 

5. Examination of Witnesses — 

(а) Generally . . . 13107 

(б) Examination by Court . . 13117 

(c) Cross-Examination . . 13117 

6. Consideration and Weight of 

Evidence . . . .13127 

7. Statements of Witnesses . * 13127 

8. Prosecution of Witness . . 13128 

See Accomplice. 

See Approvers. 

See Commission — Criminal Cases. 

See Complainant. 

I. Ii. R. 13 Bom. 600 

See Criminal Procedure Codes, ss. 
288, 289. 

See Defamation. I. Xi. B. 29 All. 685 
See Evidence Act, 1872, s. 33. 

See Parse Evidence. 

See Holiday . 8B.L, B. Ap. 12 

See Judge — Duty of Judge. 

Ii. B. 3 I. A. 259 

See Judge— Qualifications and Dis- 
qualifications. 7 W. B. 189 

9 W. B. 252 
20 W. K. Cr. 70 
25 W. B. 121 
6 B. L. B. A. Or. 7 
I. Ii. R. 2 Calc. 23 

See Magistrate, Duty of. 

I. X. R. 8 All. 672 

See Magistrate, Jurisdiction of— 
General Jurisdiction. 

I. Ii. B. 24 Calc. 499 
I. Ii. B. 19 All. 302 
3 C. W. m 607 

See Penal Code, ss. 191, 193, cl. (2). 

9 C* W.35ST. 127; 438; 911 

See Possession, Order of Criminal 
Court as to — Evidence, Mode of 
Taring, etc. 

See Registration Act, 1877, s. 74. 

I. Ii. R. 24 Calc. 755 

See Sanction for Prosecution— Power 
to grant Sanction. 

I. L. R. 18 Bom. 581 
I. L. R. 16 AIL 80 
11C. W.3$r. 909 


WITNESS— CRIMIN' AL CASES— contd. 

— classification of — 

See Murder. 11 C. W. N. 1085 

compelling to answer — 

See Evidence Act, s. 132. 

I. L. R. 21 Calc. 392 
I. L. B. 16 All. 88 

competency of— 

See Oaths Acts, ss. 6 and 13. 

I. L. R. 10 AIL 207 
I. Ii. B. 11 All. 183 
14 B. Ii., 64 ; 294 ; 295 note 
I. Ii. R. 16 Bom. 359 
I. Ii. R. 16 Mad. 105 

cross-examination of — 

See Recognizance to keep peace— For- 
feiture of Recognizances. 

I. L. R. 4 Calc. 865 

deposition of— 

See Evidence — Criminal Cases— Depo- 
sitions. 

evidence of witness partly 

against and partly in favour of accused — 

See Criminal Procedure Code, s. 436. 

5 C. W. N. 574 

— examination of — 

See Complaint — Dismissal of Complaint 
— Power of and Preliminaries to. 
Dismissal. 

I. L. R. 20 Mad. 388 

See Criminal Procedure Code, s. 540. 

I. X.. R. 14 All. 242 

See Criminal Proceedings. 

1. 1,. R. 20 Mad. 445 

See Evidence — Criminal Cases — Dying 
Declaration . . 6 C. W. N. 72 

See Evidence Act, s. 132 

I. Xi. R. 21 Calc. 392 

examination of, in absence of" 

accused — 

See Accused Person. 

5 0, W. N*. 110 

— — examination of; opportunity^ 

to accused to cross-examine— 

See Witness— Criminal Cases— Exam- 
ination of Witnesses — Examination 
* by Court . I. X. R. 29 Calc. 387 

not producing document. 

See Contempt of Court — Pen ad Code, 
s. 175 - xv I. X. R. 13 Mad. 24 
1. 1,. R. 12 Bom. 63 

person appearing as, statement 

of— 

See Criminal Procedure Code, s. 164, 
(1872, s. 122). I. Ii. R. 2 Bom. 643- 
I. Ii. R. 4 Bom. 15 
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WTT3STESS — CRIMEN AL CASES— 

x: PERSONS COMPETENT OR NOT TO BE 
WITNESSES— contd. 

Per Spankie, J . — That a Sessions Judge, while 
trying a case, cannot compel a committing Magis- 
trate to answer questions as to his own conduct in 
Court as such Magistrate. Empress of India i\ 
Chidda Khan . , . I. L. R. 3 All. 573 

3. - — ~ Judge . trying /case 

• — Magistrate witness of facts. In a case in which 
a Deputy Magistrate took an active part in 
the capture of parties charged with having been 
members of an unlawful assembly, — parties whom 
he himself tried on that charge, — it was held that 
he was bound to state to the accused, so far as he 
could, what were the facts he himself observed, 
and to which he himself could bear testimony, 
and the prisoner in such situation had a right, if he 
thought it desirable, to cross-examine the judge, 
whose evidence should be recorded, and form part 
of the record in the case. The proper course, 
however, for the Deputy Magistrate to have taken 
in this case would have been to decline to try the 
case, and to ask that it should be undertaken 
by some other Judge. In the matter of the 
petition of Htjrro Chunder Paul 

20 W. R. Or. 76 

4 — — Conviction , illegality 

of . A Magistrate cannot himself be a witness 
in a case in which he is the sole judge of law and 
fact. Per Markby J . — Where in such a case h© 
has given his evidence and convicted the accused 
his having so acted makes the conviction bad. 
Per Prinsep, J. — The conviction is not absolutely 
bad. It is open to the Court to uphold the con- 
viction, if it is of opinion that, after rejecting the 
Magistrate’s evidence, there is other evidence 
sufficient, if believed to support the conviction. 
Empress v. Donnelly . I. D. It. 2 Calc, 405 

5. Magistrate sitting 

on Bench in Appellate Court — Liability to be 
examined as witness . It is undesirable that Magis- 
trates, whose decisions are under appeal, or who 
have been engaged in promoting the prosecution as 
police officers concerned in a case, should sit on the 
Bench beside or converse privately in Court with 
the Judge who is engaged in trying the prisoner’s 
appeal. If the Appellate Court wishes to ascertain 
any facts relating to the case from the Magistrate 
who convicted the accused, lie should examine 
the Magistrate on oath or solemn affirmation in 
the same manner as an ordinary witness. Reg, v« 
ICashinath Dinkar , . ■ 8 Bom. Cr, 126 

6^/^^ — - j — r -■ ''■Emmmalmnf o'/; u 

Magistrate trying case . Case in which the High 
Court permitted a Deputy Magistrate to be exa- 
mined on behalf of a petitioner whose case was in- . 
vestigated by the Deputy Magistrate. Queen v. 
Mubhogsqopun Roy * * 18 W, R, Or, 48 

See s, 121 of the Evidence Act, 1872. 

7. — — § Prisoner — Tendering 'pardon, to. 

prisoner . Procedure as to tendering a pardon to a 


— privilege of — 

See Defamation. 

See Pardanashin Women. 
See Witness, Civil Cases. 

— refusal to answer — 
See Penal Code, s. 172. 


- — refusal to examine — 

See Jurisdiction. I. Xi. R. 31 Calc. 685 
— — - refusal to re-summon — 

See Criminal Proceedings. 

1. 1.. R. 25 Gale. 68 

right to cross-examine witness 

called by Court — 

See Security for Good Behaviour. 

I. L. R. 35 Gale. 243 


L PERSONS COMPETENT OR NOT TO BE 
WITNESSES. 

1. Judge — Competent witness. A 

Judge is a competent witness, and can give evi- 
dence in a case being tried before himself, even 
though he laid the complaint, acting as a public 
officer, provided that he has no personal or pecu- 
niary interest in the subject of the charge and he is 
not precluded thereby from dealing judicially 
with the evidence of which his own forms a part. 
Queen v. Mukta Sing 

4 B. Ii. R. A. Cr. 15 : 13 W. R. Gr. 60 

See Rousseau v. Pinto 7 W. R. 190 

2. — Magistrate — Evidence Act , 

■s. 121- — Power of Sessions Judge to compel Magis- 
trate . to give evidence — Privilege of witness. A 
Sessions Judge finding, in the course of a trial, as 
regards the examination of the accused person 
taken by the committing Subordinate Magistrate, 
that the provisions of s. 346 of Act X of 1872 had 
not been fully complied with, summoned the com- 
mitting Magistrate and took his evidence that the 
accused person duly made the statement recorded. 
The Magistrate of the district objected to this 
proceeding of the Sessions Judge, contending that 
it was “contrary to law.” The Sessions Judge 
referred the question, whether or not his proceeding 
was contrary to law, to the High Court. Per 

Oldfield, J„ and 
Straight, J. That the privilege given by a 121 
of Acf>* I of 1872 is the privilege of the witness, i.e. 9 
, of the Judge or Magistrate of whom the question 
is asked: if he waives such privilege, or does not 
object to answer such question, it does not lie in the 
month of any other person to assort the privilege : 

reference, the objection not having been taken 
by the Subordinate Magistrate, but the Magistrate 
of the District, should be answered accordingly. 
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WITNESS— CRIMINAL CASES — contd. 

1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES — contd. 

prisoner before examining him as a -witness, dis- 
eussed. Queen v. Gagalu. 

0 B. Jj. B. Ap. 50 : 12 *W. B. Cr. 80 

8. - — Co-defendants , 

Examination of, as witnesses. Where there is ho 
community of interest, any one of a number of 
prisoners jointly indicted may be called as a witness 
either for or against his co-defendants. Queen v. 
Ashrufe Sheik ... 6 W. B. Cr. 91 


Prisoners tried 


together jointly — Examination of one as witness 
against another. Where two prisoners are tried 
together for different offences committed in the 
same transaction, it is improper and illegal to 
examine one prisoner as a witness against the other. 
In the matter of David . 5 C. Xj. B. 574 

10. Person brought up with 

accused and not discharged. A person appre- 
hended by the Police and brought before the Magis- 
trate -with the accused is, though not discharged by 
the Magistrate a competent witness against the 
accused, provided he be not charged along with 
the accused. Reg. v. Narayan Sundar. 

5 Bom. Cr. 1 

IX. Evidence of woman on 


charge of adultery. A person may call the 
woman with whom he is accused of having had 
sexual intercourse as a witness on his behalf. In 
re Reckoo .... 6 W. B. Cr. 92 

12. Person against whom 

affiliation order is sought — Criminal Procedure 
Code, 1882 , s. 488— Order for maintenance. A per- 
son against whom an order for maintenance under 
s. 488 of the Code of Criminal Procedure is sought 
is a competent witness on his own behalf in such 
proceedings. Hiea Lal v. Saheb Jan. 

I. L. B. 18 All. 107 

See Nub Mahomed v. Bismulla Jan. 

I. Xj. B. 16 Calc. 781 

t 13. Competency of persons of 

tender years — Evidence Act s. 118. The 
.competency of a person to testify as a witness' is a 
condition precedent to the administration to him 
of an oath or affirmation, and is a question distinct 
from tli at of his credibility when he has been sworn 
or has affirmed. In determining the question of 
competency, the Court, under s. 118 of the Evidence 
Act, has not to enter into enquiries as to the wit- 
ness’s religious belief, or as to his knowledge of 
the consequences of falsehood in this world or the 
next. It has to ascertain in the best way it can, 
whether, from the extent of his intellectual capa- 
city and understanding, he is able to give a rational 
account of what he has seen or heard or done on a 
particular occasion. If a person of tender years 
or of very advanced age can satisfy these require- 
ments, his competency as a witness is established. 
Queen-Empress v. Lal Sahai. 

I. Ii, B» 11 AIL 183 


WITNESS — CBIMIILAIi CASES— contd. 

I. PERSONS COMPETENT OR NOT TO BE 
WITNESSES — contd. 

1 4. Evidence of a witness 

illegally pardoned by the police — Evidence 
Act (I of 1872), s. 118 — Meaning of * 'accused ' 5 
in s. M2 of the Code of Criminal Procedure (Act X 
of 1882). During the course of a police investi- 
gation into a case of house-breaking and theft, 
several persons were arrested, one of whom, named 
H , made certain disclosures to the police, and 
pointed out several houses which had been broken 
into by his accomplices. Thereupon the police 
discharged him, and made him a witness. At the 
trial he gave evidence against his accomplices, 
who were all convicted. Held, that the evidence of 
H was admissible under s. 118 of the Evidence 
Act, though he had been illegally discharged by the 
police. Held , also, that by the word { ‘accused’ ’ in s. 
342 of the Code of Criminal Procedure {Act X of 
1882) is meant a person over whom the Magistrate 
or other Court is exercising jurisdiction. Queen- 
Empress v. Mona Puna . I. I*. B. 16 Bom. 661 


Accused persons, under 


trial separately for a substantive offence 
and for abetment of that offence, compe- 
tent witnesses on each other’s behalf— 
Criminal Procedure Code , 1882, s. 342. Prisoner 
A was tried for an offence under s. 403 of the 
Indian Penal Code and was convicted, but was 
sent to a Magistrate of higher powers than 
the convicting Magistrate to be sentenced. 
Whilst his case was pending before the second 
Magistrate, prisoner B, being on his trial 
separately for abetment of the offence for which 
A had been tried, applied for A to be summoned 
as a witness on his behalf. B's application was 
refused. Held, that s. 342 of the Code of Criminal 
Procedure was no bar under the circumstances 
to A’s giving evidence for B, and that B\s applica- 
tion ought to have been granted. Queen-Empress 
v. Iirbeni Sahai . . X. Xj. B. 20 All. 420 

Xe. Accused persons who have 

been discharged — Criminal Procedure Code 
(Act V 1898), ss. 337 and 494— Withdrawal of prose- 
cution— Discharge — Acquittal — Evidence— Discharged 
persons called as witnesses — Competent zoitness — 
Practice. Where the Public Prosecutor, with the 
consent of the Court, withdrew from the prosecu- 
tion of tw*o out of several accused persons tried 
jointly for an offence under s. 4 of the Gambling 
Act (Bombay Act IY of 1887), and the two accused 
were thereupon discharged under s. 494 of the 
Criminal Procedure Code {Act V of 1898), and 
then examined as witnesses for the prosecution : — 
Held (Whitworth, J., dissenting), that the persons 
so discharged were competent witnesses. Queen. 
Empress v. Hussein Haji (1900). 

I. E.B. 25 Bom. 422 
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WITNESS— CRIMHNAD OASES — contd. 

2. SUMMONING WITNESSES — contd. 

Code , 1872, s. 192 — Discretion of Magistrate as to 
examining witnesses . It is entirely within the 
discretion of a Magistrate conducting a trial in 
a warrant case to admit evidence on behalf of either 
side at any stage of the trial, s. 192, Act X of 1872, 
applying to such a case ; but the Magistrate, in 
exercising the discretion conferred on him by this 
section, ought to have good reason for allowing, 
witnesses on the part of the prosecution to be 
interposed in the midst of the case of the accused. 
Queen s. Kassy Singh. Queen v. Hulkoree 
Singh . . . . 21 W. R. Cr. 61 

5. Duty of Court as to sum- 

moning witnesses — Criminal Procedure Code, 
1872 , s. 359 — Adjournment for appearance of wit- 
nesses for defence. Certain persons were charged 
before the Magistrate with rioting, and being called 
upon for their defence, named several witnesses, 
and summonses on the following morning were 
issued for their appearance, but they were not 
found. The accused then applied for further time 
for the appearance of the witnesses. This the 
Magistrate refused to grant, and convicted the 
accused. Held per Jackson* J., that this being a 
warrant case, it was the duty of the Magistrate 
to summon the witnesses that might be offered by 
the accused, and that he might at his discretion 
have adjourned the case. Held, further, per 
Jackson, J., that the meaning of s. 359 of the 
Criminal Procedure Code is, that if among the 
persons named by the accused as witnesses, the 
Magistrate considers that any witness is included 
for the purpose of vexation and delay, he is to 
exercise his judgment and enquire whether such 
witness is material ; but that the section is not 
intended to enable the Magistrate to enquire 
into what the defence of the accused person is to 
be and to consider whether, on learning the nature 
of the defence, he is absolutely to abstain from 
summoning the whole of the witnesses cited by the 
accused ; and further, that in the present case 
there was not any purpose of vexation or delay, 
and that by the refusal to grant further time the 
accused had been probably prejudiced in their 
defence. Empress v. Rajcoomar Singh. 

I. D. R. SCale. 573 

s. c. In the matter of the petition of Rajcoomab 
Singh . . . . 2C.hR. 62 

6. — — Obligation to- 

summon witnesses — Criminal Procedure Code , 1861 , 
Ch. XTF. In a case tried under the provisions of 
Ch. XIV of the Code of Criminal Procedure, the 
accused were entitled to have their witnesses sum- 
moned, and a Magistrate had no power to refuse to 
summon them. Queen v. Dtjrgagutty. 

11 W, B. Cr. 55' 

7. — 

Magistrate-Criminal Procedure Code , 1M1, s* 
262 . Held, by Bayley, J. (Market, duhito/nte), 
that a Magistrate had a discretion, under s. 2S2 1 
of the Code of Criminal Procedure, to summon a. 


WIT3NESS — CRIMIN’ AXi CASES — contd. 

1. PERSONS COMPETENT OR NOT TO BE 
WITNESSES — concld. 

boy, who must, under the circumstances, have 
been an eye-witness to a murder. On appeal the 
High Court observed - 4 ‘ In our opinion the 
learned Judge, especially considering the import- 
ance of the witness, ought not to have refrained 
from examining him, unless, under the words of 
s. 118 of the Indian Evidence Act, he considered 
that the boy was prevented from understanding 
the questions put to him, or from giving rational 
answers to those questions, by reason of tender 
years.” Queen- Empress v. Ram Sewak (1900). 

I. X*. R. 23 All. 90 

18 , — — Child witness 

Evidence Act (I of 1872), s. 118— Witness-Compe- 
tency of — - Child witness — Mode of examination — 
Competency to be tested before examination as to 
res gestce , Before a child of tender years is asked 
any question bearing on the res gestce , the Court 
should test his capacity to understand and give 
rational answers and his capacity to understand 
the difference between truth and falsehood. 
The Judge must form his opinion as to the compe- 
tency . of a -witness before his actual examination 
commences. Sheikh Pakir v. Emperor (1906) 

11 a W.N\ 15. 


2. SUMMONING WITNESSES. 

1. Dispensing with personal 

attendance of witnesses — Deposition — Trial 
before Sessions Court It is only in extreme cases 
of delay or expense that the personal attendance of 
a witness before the Court of Session should be 
dispensed with, and the evidence given by him 
before the committing Magistrate referred to. 
Empress v. Mulu . . I. L. R. 2 All. 646 

2, Application to enforce at- 

tendance of witnesses — Witnesses for defence— 
Examination of accused . In a case under Ch. XV, 
Code of Criminal Procedure, 1861, it was incum- 
bent on the accused either to produce their wit- 
nesses or to apply beforehand for a summons to 
enforce the attendance of any witness who was not 
likely to appear without a summons ; it was not 
necessary in such cases to record the examination 
of the accused with the same formalities as in cases 
under Chs. XII and XIV. Queen v. Chedee 
;RqONJBA'' d * rd d;'.{ d : • 14 W. R. Cr. 7 6 

°£ witness , from 
attendance — It is incumbent upon a Court when 
it discharges a witness from a duty of attendance 
before the trial is ended to ascertain from the 
accused whether he has, or is likely to have, any 
need of the witness s testimony, and if he has such 
need, then to take such steps for insuring the 
presence of the witness at the required time as may 
be necessary. Xhubbuckbhar.ee S rxGH ©, Per- 
j'SHaidee Mundul . . 22 W* R, Or. 44 

4. Discretion of- Court as to 

summoning witnesees—Cnmiml Procedure 



11. — ; Criminal 

Procedure Code, 1S61, s. 375 — -Accused person, 
right of. An accused person is entitled to have 
examined as a witness any person named in his 
list of witnesses delivered to the Magistrate; and 
the Magistrate should take measures to enforce 
the attendance of such person. Queen v. Ishan 
Butt . 6 B. I*. B. Ap. 88 : 15 W. K. Or. 84 


17 , — — Criminal Proce- 

dure Code, 1861, s. 253. Under s. 253 of the Cri- 
minal Procedure Code, 1861, it was imperative on 
the Magistrate to summon the witnesses named by 
the prisoner. Queen v. Mudsooddeen. 

* 2K,¥, MS 

18, — Summoning wit- 

nesses for accused — Criminal Procedure Code 
(Act XXV of 1861), s. 253. Per Ainslie, J.— In 
a trial under Ch. XIV of the Criminal Procedure 
Code, the Magistrate was not bound, under s.. 
253, ? to summon any witness whom the accused 
might require. It was only discretionary with 
him to do so, and in the circumstances of the present 
case he exercised his discretion rightly in refusing, 
to summon the witnesses asked for. Per Paul, J . 
(differing). — 'The right of an accused to have wit- 
nesses for his defence summoned during the 
pendency of the trial is an ordinary and natural 
right, and this right was not taken away, but 
affirmed, by s. 253 ; the Magistrate was bound to 

18 x 
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WITNESS — CBIMOTAXj CASES— cot^. 


2. SUMMONING WITNESSES — contd. 


witness when he was likely to give material evidence 
on behalf of the accused. In the matter of the 
petition of Ameer Oh and Nohatta. Queen v. 
Ameer Chand Nohatta . 13 W. B. Cr. 03 


8. — Forcibly rescuing 

cattle — Act III of 1857, s. 13 — Criminal Procedure 
Code, 1861 , s. 262 — Summoning witnesses. In a 
case of forcibly rescuing cattle under s. 13, 
Act III of 1857, in which the accused did not sum- 
mon any witness, it was held that, even if the 
accused wanted them summoned, the Magistrate, 
under s. 262 of the Code of Criminal Procedure, 
need not have summoned them, unless persuaded 
that they were likely to give material evidence, 
and that they would not attend voluntarily, 
Akbar Tagudgeer v. Punchoo Biswas. 

10 W. B. Cr. 42 


9. — ~ Duty of parties 

— Criminal Procedure Code, 1861, ss. 261, 262 — 
Attendance of witnesses. In a case under Ch. XV 
of the Code of Criminal Procedure it was expected 
that parties would bring their own witnesses with 
them. If they required the attendance of any 
Witness, they should apply to the Magistrate to 
cause his attendance ; and where they did not so 
apply, it was sufficient if the Magistrate recorded 
in his judgment the substance of the defendant’s 
answer. Bagdee Manjee v. Mohindro Narain 

10 W. B. Cr. 16 


10. ■ Criminal Proce- 

dure Code, 1861, s. 186. In the case of a charge 
of an offence triable by the Court of Session alone, 
the Magistrate was , bound, under s. 186 of the 
Criminal Procedure Code, to summon the com- 
plainant’s witnesses. Queen v. Zakir Ally. 

8 ¥. B. Cr. 4 


WITNESS— CBIMINAIi CASES — contd. 


2. SUMMONING WITNESSES — contd. 
Empress v. Hargobind Singh, I. L. B. 14 AU> 
242 , referred to. Queen-Empress v. Shakir Ali 
I. X*. B. 19 AIL 502 


13, — — — — - — — — — - . Criminal 1 Proce- 
dure Code ( Act XXV of 1861), ss. 188, 207, 227 
and 228— Arrest and detention of witnesses. S. 207 
of the Criminal Procedure Code gave no power 
to the Magistrate to call up and examine wit- 
nesses for the defence whose names have been 
given in a list, under s. 227, when the prisoners 
reserve their defence for the Court of Session ; but 
under s. 228 he was bound to summon them to 
give evidence before the Court of Session. In the 
matter of Mahesh Chandra Banerjee. Queen 
v. Purna Chandra Banerjee. Queen v. Kali 
Sarkar . 4B.L. B. Ap. 1: 13 W. B. Cr. 1 


14. — Credibility of 

witnesses. It is the Magistrate’s duty to summon 
witnesses for the accused who can speak to the 
facts of the case, and he ought not to determine 
beforehand what credit he will give to their 
evidence. In the matter of the petition of Mahima 
Chandra Shah. 

4 B. Ii. B. Ap. 78 : 15 W. B. Cr. 15 

15 . . — Criminal 

Procedure Code, 1861, ss. 186 , 262. S. 186 of the 
Code of Criminal Procedure referred to cases under 
Ch. XII, which were triable by the Court of Session 
and not to cases under Ch. XV, which were triable 
by a Magistrate. To the latter cases s. 262 applied. 
Boiddonath Bania v. Bheedoo Doss. 

9 W. B. Cr. 8 

16. Bight of 

accused to have witnesses summpned — Criminal 
Procedure Code , 1872, s. 363. Under s. 363, Code 
of Criminal Procedure, a prisoner was entitled, as a 
matter of right, to have any witnesses named in 
the list which he delivered to the Magistrate, 
summoned and examined. Queen v. Prosunno 
Cq omar Moitro . . . V7. B. Cr. 56 
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23. — Criminal 

Procedure Code , 1869 , s. 132— Claims to stolen 

property. Petitioner was charged with the theft 
of certain money found in his house and acquitted . 
Proclamation having been made for claimants to 
come in and claim the property, no one appeared, 
whereupon petitioner preferred his claim, and 
asked the Assistant Magistrate to summon certain 
witnesses, but the Assistant Magistrate refused to 
do so, and disallowed his claim, the Magistrate 
on appeal declining to interfere. On reference by 
the Judge, the High Court held that the Assistant- 
Magistrate was bound to summon the witnesses 
named by the petitioner, set aside that officer’s 
order, and directed him to dispose of the case after 
taking due steps for securing the attendance of the 
witnesses in question. Sqokhan Sahoo v. Govern- 
ment 18 W. R. Cr. 5 

24. — Issue of summons 
— Criminal Procedure Code {Act XXV of 1862), 
s. 318. Although there was no mention in Ch. 
XXII of Act XXV of 1861 of any particular 
provisions under which witnesses might be sum- 
moned, yet it was the duty of the Court, if parties 
could not procure the attendance of their Witness , 
to issue summonses for their attendance. In the 
matter of the petition of Shamasankar Maztjmdar. 

9 B. L. K, Ap. 45 

;,?r Shamasunkur Mozoomdar v. Anundmoyee 
Dassya .... 18 W. R. Cr, 64 

25. * * — Ground for post- 

ponement of case. A Magistrate was held to he 
right, under the circumstances, in not postponing 
the case for the purpose of summoning witnesses 
for one of the parties. In the matter of the petition 
of Govinda Chandra Ghose 9 B. Ii. R. Ap. 39 

28 . — — - — X on-attendance 

of witnesses — Criminal Procedure Code , 1861 , s. 
269 — Ground tor adjournment of trial. In a trial 
held under Ch. XV. of the Criminal Procedure Code 
it was not an irregularity to adjourn the trial, under 
s. 269, for the purpose of allowing the accused to 
secure the attendance of his witnesses. As a 
general rule, a prisoner should have his witnesses 
present on the day of trial. Queen v. Dinoo 
Roy . ... \ 

27. - — i Refusal; ■■ 

Magistrate to summon prisoner's witnesses — Crimi - ■ 
nal Procedure Code [Act X of 1872), s. 359. A 
Magistrate was not at liberty to refuse to summon 
a witness tendered by an accused person, except on 
the grounds specified in s. 359. of the Criminal 
Procedure Code ; and if he did refuse, he was bound 
to proceed under that section. The fact that the 
accused declined to examine a witness is no reason 
for refusing to summon him to meet fresh evidence 
given subsequent to the defence being closed* 
■In ike matter of the petition of Deela Mahton v- 
Sheo Dayal Ko&bj yl r ' ■ ;y ' X* '.jft " 
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2. SUMMONING WITNESSES — contd. 
summon the witnesses, though it was discretionary 
with him to adjourn the trial. In the present case, 
treating it as a matter of discretion only, the 
Magistrate was wrong in refusing to summon the 
witnesses required. Queen v. Bholanath 
Mookerjee 7 B. L. R. 564 : 16 W. R. Or. 28 

19. Discretion of 

Magistrate — Criminal Procedure Code , 1861 , ss. 
253 , 262 , 263. S. 253 of the Criminal Procedure 
Code did not apply to cases triable under Ch. XV 
of that Code, and ss. 262 and 263 were applicable 
when the offence was not punishable with more 
than six months’ imprisonment ; and it was in the 
discretion of the Magistrate to summon the wit- 
nesses for the defence, if he considered their evi- 
dence essential to the just decision of the case, and 
incumbent on him to summon them only if it 
appeared to him that they were likely to give 
material evidence on behalf of either party, and 
that they would not voluntarily appear for the 
purpose of being examined at the time and place 
appointed for the hearing of the complaint. Queen 
v . Mohtjree . . 2. N. W. 393 

20, . - — - — — — — — Discretion of 

Magistrate— Criminal Procedure Code, 1861 , 
ss. 227, 228. Where a prisoner, under s. 227, Code 
of Criminal Procedure, gave in a list of the witnesses 
he wished to summon, after his case had been 
committed, the Magistrate was bound to exercise 
his discretion upon the point, and to state whether 
he would summon the witnesses or not, and he 
ought to state his reasons for not doing so. If he 
thought the witnesses were included in the list for 
the purpose of delay, he should proceed under s. 
228 of the Code. Queen v. Eajcoomar Mooker- 
JEE . . . * 16 W. R; Cr. 14 

21* — Discretion of 

Magistrate — Criminal Procedure Code , 1872, ss. 
215, 362. It was not incumbent on a Magistrate 
to summon every person named as a witness by 
the complaint. S. 215, expl. 3 of the Criminal 
Procedure Code, 1872, must be read with s. 362 
which vested a discretionary power in the Magis- 
trate. Jeldhari Singh v. JShunkur Doyal. 


t’* t A” 

llllli 

Piaiii 


( 13099 ) 


DIGEST OF CASES. 


( 13100 ) 


WITNESS-CRI MINAt CASES — contcl. i 

, 2. SUMMONING WITNESSES — contd. 

s.c. In the matter of Deela Mahtoh. 

8 C. X,. B. 70 . 

28. ' Criminal Pro- 

cedure Code , 1372, s. 359 — Witness for the defence 

Failure to attend— Refusal to re-summon . On 
the 30th March 1881 an accused person on his 
trial before a Magistrate asked that a certain 
witness might be summoned on his behalf. The 
Magistrate ordered a summons to be issued for the 
attendance of such witness on the 18th April, 
to which day the further hearing of the case was 
adjourned. There was some delay in the service 
of the summons, and such witness did not attend 
on that day. The Magistrate refused an applica- 
tion by the accused for the issue of a second 
summons to such witness, with reference to s. 359 
of Act X of 1872, on the ground that such applica- 
tion was not made in 4 'good faith. J 5 Held , that 
the provisions of s. 359 of Act X of 1872 were 
clearly inapplicable to the case as it stood before the 
Magistrate on the 18th April, and he was bound to 
make a further attempt — the first attempt seemed 
to have been nominal merely — to secure the 
attendance of the absent witness. Empress v. 
BuKN-TJD-Disr . . . I. Ij. B. 4 All. 5 

29. - — — : Witness for 

defence — Refusal by Magistrate to summon witness 
Minder Criminal Procedure Code, 1882 , s. 216 — 

Witness summoned by Sessions Court — Criminal 
Procedure Code , 1882 , ss. 291 , 540. Under the 
committal of certain persons for trial before the 
Sessions Court for offences under the Penal Code, 
each of the prisoners, under s. 213. of the Criminal 
Procedure Code, gave in a written list of the 
persons whom he wished to be summoned to give 
evidence at the trial. On each of these lists the 
name of a particular person was entered, who 
objected under s. 216 to being summoned, on the 
ground that the summons was desired for vexatious 
purposes only, and that there were no reasonable 
grounds for believing that any evidence he could 
give would he material. Upon this objection, 
the committing Magistrate passed an order requir- 
ing the prisoners to satisfy him that there were 
reasonable grounds for believing that the objector’s 
evidence was material, and, having heard arguments 
on both sides, passed an order refusing to issue the ! 
summons. The only ground stated by the Magis- 
trate for this order was that he thought the reasons 
assigned for the application to have the objector 
summoned were insufficient. Subsequent to the 
order, and before the trial in the Sessions Court 
had begun, the Sessions Judge, upon an applica- 
tion filed on behalf of the prisoner, passed an order 
directing that the objector should be summoned 
to give evidence. The order assigned no reasons, 
and was passed in the absence of the objector 
or of any person representing him, and without 
notice to show cause being issued to him. The 
objector applied to the High Court for revision of 
the order on the ground that the Sessions Judge 
had no jurisdiction to make it. Held , that when a 
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2. SUMMONING WITNESSES — contd . 
Magistrate refuses, under s. 216 of the Criminal 
Procedure Code, to summon a witness included in 
the list of the accused, he must record his reasons 
for such refusal, and such reasons must show that 
the evidence of such witness is not material ; that 
the ground stated by the Magistrate, viz., that the 
reasons assigned for the application to have the 
objector summoned were insufficient, did not show 
that the evidence was not material ; that the 
Sessions Judge had jurisdiction to make the order 
complained of ; and that, even if he had not, it 
would not, under the circumstances, be desirable 
to interfere with his order in revision. Per 
Straight, J., that s. 540 is not the only provision 
of the Criminal Procedure Code which confers on 
a Sessions Judge powers of the kind exercised 
by him in this case. Under s. 291, though the 
summoning of witnesses by an accused through 
the medium of the Sessions Judge is not a matter 
of right, yet the Judge has an inherent power, if he 
thinks proper to exercise it, to sanction the sum- 
moning of other witnesses than those named in the 
list delivered to the committing Magistrate. In the 
matter of the 'petition of the Bajah qe Kaktit. 

B I. h. B. 8 All/ 668 

80. Refusal to 

summon witnesses not declared material unless 
expenses are paid. A prisoner who was about to 
be committed to the Sessions Court presented to 
the Magistrate a list of witnesses whom he desired 
to have summoned to give evidence on his behalf, 
at the trial, and on being asked by the Magistrate 
why he desired to summon the witnesses, the 
prisoner declined to state his reason. Held, that the 
Magistrate was at liberty to decline to summon the 
persons named in the list on the prisoner declining 
to satisfy him that they were material witnesses ; 
but the Magistrate ought to have fixed the amount 
which he considered necessary to defray the cost 
of the attendance of the persons named, and inti- 
mated to the prisoner his readiness to issue sum- 
monses on that amount being deposited. The 
High Court called for the record for the purpose 
of seeing whether any of the persons named in the 
list were likely to be able to give material evidence. 
Subharaya Mtjdali v. Qttees * 4 Mad. 81 

31. _________ ■Omission do. 

talce steps to summon witnesses. A complainant in 
a case who mentioned the names of several wit- 
nesses on his behalf was requested to produce them 
on a certain date. Instead of doing that, he pro- 
duced only two witnesses, who were examined. 
Held, that, as the complainant did not apply to the 
Magistrate to issue summonses on the other wit- 
nesses, or ask him to proceed under s. 262, Oode of 
Criminal Procedure, 1861, the Magistrate was not 
wrong in law in deciding the case on the evidence 
which was before him. Queey v. Notobtjr Hera. 

15 W. B. Or. 87 

32 # — Refusal to 

summon witness for accused — Participation in 
charge— Illegal conviction . A refusal to summon 

18 x 2 
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2. SUMMONING WITNESSES-Hawtf*. 
application for enforcing the attendance of certain 
witnesses has been made and granted not at the 
trial, but before the trial and with a view to the 
trial The proper time for making such applica- 
tion is when the trial commences before the Magis- 
trate. The expression 4 4 trial’ 5 means the pro- 
ceedings which commences when the case is called 
on with the Magistrate on the Bench, the accused, 
in the dock, and the representatives of the prosecu- 
tions and for the defence, if the accused Be defended 
present in Court, for the hearing of the case, S. 
537 of the Criminal Procedure Code cannot cure 
the defect in the proceedings by reason of the 
Magistrate’s refusal to re-summon and re -hear 
the witnesses in contravention of prov. (a), s. 350. 
Gomer-Sirda v. Queen-Empress. 

I. L. R. 25 Cale. 86$ 
2C.W. 485 

87. — * j Right of accused 

— Compelling attendance of witnesses — Evidence — 
Criminal Procedure, Code {Act X of 1882), s . 257* 
Certain witnesses who had been summoned for 
the accused failed to appear on the day of trial, and 
the Deputy Magistrate refused to adjourn the 
hearing, or to issue fresh processes for the 
attendance of the defendant’s witnesses, on the 
ground that they were all friends of the accused 
who would come to Court if the accused desired it* 
The prisoners were convicted. Held, that the con- 
viction must be set aside : the Magistrate having 
once granted processes, he was bound to assist the 
accused in enforcing the attendance of his witnesses, 
Queen-Empress v. Dhananjoi Cho worry. 

1. 1,. R, 10 Calc. 981 

38. — Non-attendance 

of witness , enquiry into reasons for— Criminal 
Procedure Code , 1S61, s. 221. It was held that an 
enquiry should be made into the excuse given by 
a person for his non-attendance as a witness before 
enforcing a fine for such non-attendance, in order 
that the Sessions Judge, or other authority, might 
fairly exercise the discretion given him by s, 
221 of the Criminal Procedure Code. Queen t\ 
Ameer Khan. In re Bhugwak Doss. 

2 3ST* W. 113 

39. — Mode of sum- 

moning witnesses — Recognizances to appear* A 
Subordinate Magistrate cannot bind over witnesses 
by recognizances to appear before himself. The 
proper course to enforce attendance is by summons 
and, if that fails, by warrant. Anonymous. 

4 Mad, Ap, 6 

See Anonymous . . 4 Mad. / Ap. Vto 

Yenkatafpah- v. Papammah * . 5'lCad4 ; lSS v : 

40. — — Criminal Pro- 

cedure Code , 1861 , a, 191— Warrant io enforce 
attendance of witnesses . A Magistrate was not 
bound, under s, 1 91 of the Code of Criminal Froce- ; 
dure, to enforce the attendance of witnesses by 
warrant except upon proof of due service of sum- 
mons. In the matter of the petition of Abdoor 
Pvuhman .... 7 W* R. Or, ST 
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witnesses cited by an accused, on the ground of 
their being implicated in the charge, vitiates the 
trial and conviction. Ram Shah ai Chowdhry v. 
Sanker Bahadur. 

6 B. L. R. Ap. 65 : 15 W. R. Cr. 7 

S3. Refusal to 

summon witnesses named for the defence. Where 
the Subordinate Magistrate convicted certain 
persons without allowing them a proper opportu- 
nity for the summoning and attendance of witnesses 
named for the defence, the High Court quashed the 
conviction and directed the Subordinate Magistrate 
to re -hear the case. Anonymous. 5 Mad. Ap. 27 

84. — — Criminal Pro- 

cedure Code, 1872 , s. 362 — Warrant case — 
Refusal of Magistrate io summon witness named 
by accused— Error or defect in proceedings. Where 
the Magistrate trying an offence rejected an appli- 
cation by the accused person that a certain person 
might be examined on his behalf either in Court or 
by Commission, without recording his reasons 
for refusing to summon such person, as required 
by s. 382 of the Criminal Procedure Code : — Held, 
that the conviction of the accused person must 
be set aside, and the case be re-opened by such 
Magistrate, and the- application by the accused for 
the examination of such person be disposed of 
according to law. In the matter of the petition of 
Sat Nab ain Singh . I. Xi. R. 3 All. 892 

85. ;• ; Criminal Pro- 

cedure Code , 1SS2 , ss. 256, 257 — Right of accused 
to call witness upon charge being framed^ in a 
warrant case . The accused was charged with 
having committed an offence under s. 420 of the 
Indian Penal Code. On the last day that the 
case was taken up, certain witnesses for the prose- 
cution, who had been examined-in-chief, were 
cross-examined by the accused, and upon the 
conclusion of such cross-examination a charge was 
framed. The accused then stated that he could 
produce witnesses if the case were postponed, but 
the Magistrate refused postponement on the ground 
that at the outset the accused had stated that he 
had no witnesses. The accused moved the High 
Court ancl stated in his affidavit that what he had 
meant was that he had no witnesses present in 
Court Held, that under s. 258 and 257 of the 
Criminal Procedure Code, the accused was, as of 
right, entitled to an adjournment for the purpose 
of adducing evidence in defence. Emtaz Alt 

Banerjee , 1 C. W. NT. 313 

. . 36 . — — Right of accused 

to have witnesses resummoned and re-heard — ! 
Criminal Procedure Code {Act X of 1882), s. 350 (a) 
s. 537 — Commencement of proceedings — Inierlocu- ; 
lory orders — Trial, meaning of — Right to have 
witnesses si n?noned and re-heard—. Irregularity - — 
Refusal io recall witnesses. An accused person docs 
not lose the right of having the witnesses re-sum- 
reOiAd and re-heard undei prov. (a), s. 350, of the 
Crimihil Procedure Code, because an interlocutory 

■■ : dn : ;■ : if a : ; . ■ ■■ ; 
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Queen v. Sutherland* Queen v. Narain 
Singh . . . . . 14W. B. Cr. 20 

41. — — Criminal Proce- 

dure Code, ss. 76, 81, and 160 — Investigation 
hy police — Power of Magistrate to issue warrant 
for arrest and production of witness — Penal Code , 
s. 174. Where a District Magistrate issued a 
warrant for the arrest and production of a witness 
for the purpose of giving evidence at an investi- 
gation held by the police, and in attempting to 
execute such warrant the police arrested the wrong 
person and were assaulted in the attempt : — Held, 
that, apart from the fact that the attempt to arrest 
was made on the wrong person, a District Magis- 
trate has no authority to issue a warrant for the 
production of a witness at an investigation by a 
police officer, but only before his own Court under 
ss. 76 and 81 of the Code of Criminal Procedure. 
Held, also, that, as the investigation was held by a 
police officer under Ch. XIV of the Criminal Pro- 
cedure Code, the proper course was for the Sub- 
Inspector of Police to require the attendance of the 
witness under s. 160 of the Code of Criminal Proce- 
dure, and, on failure by her to comply with such 
order, prosecute her under s. 174 of the Penal Code. 
Queen-Empress v. Jogendra Nath Mookerjee 

I. Xj. E. 24 Calc. 320 
1C. W.N.154 

42. Issuing sum- 
mons to witnesses out of jurisdiction. Magis- 

trates may, under the Criminal Procedure Code, 
issue summonses for service upon witnesses beyond 
the limits of their districts. (Collet, J., dissent- 
ing). Anonymous . . 3 Mad. Ap. 5 

43. Service of sum - 

mows— -Affixing summons to door of house. 

Service of summons on a witness by affixing it to 
the door of his house was held to be no evidence 
of his having received it, in a charge brought 
against him of disobeying the summons. Anony- 
mous . . . . . 6 Mad. Ap. 29 

44. Service of sum - 

mons. The mere showing to a witness of a sum- 
mons issued under s. 186 of the Criminal Procedure 
Code, 1801, is not sufficient service. Either 
the original should be left with the witness, or it 
should be exhibited to him, and a copy of it deli- 
vered or tendered. Peg. v. Karsanlal Danatram. 

5 Bom. Cr. 20 

45. Obligation to summon — i 

Duty of Court as to summoning witnesses. In 
this case a rule was obtained by the petitioners 
Madhab Chandra Tanti and others, calling upon 
the District Magistrate of Burdwan to show 
cause why the order under s. 145 of the Criminal 
Procedure Code should not be set aside on 
the ground that the Magistrate should have 
allowed summons to issue on the witnesses 
cited by the petitioners on the 7th October, 1901, 
notwithstanding the reasons given by him for refus- 
ing to do so. Madhab Chandra Tanti v. Martin 
< 1901) . . . . I. Ii. P. 30 Cale. 508 
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48. Under s. 540 of 

the Code of Criminal Procedure, a Court is bound 
to summon and examine any witness whose 
evidence may seem to be essential to a proper and 
just decision of the case. Pam Sarup Pai v. 
Emperor (1901) . . . 6 C. W. N. 98 

47. Process '■ to 

compel attendance of witness, issue of — Refusal 
to compel attendance of such witness — Magistrate, 
discretionary power of — Summons case — Criminal 
Procedure Code ( Act V of 1898), s. 244 . There 
is no discretionary power given in summons 
cases to a Magistrate by s. 244 of the 
Criminal Procedure Code to refuse to compel the 
attendance of a witness upon whom the Court has 
already issued process. Daulat Singh v. Brinda 
Belder (1902) . I. Xj. P. 30 Cale. 121 

48. — — — — — — Duty of Court 

as to summoning witnesses — Jurisdiction— Crimi- 
nal Procedure Code {Act V of 1898), ss. 145, 365, 
356 — Witness, attendance of — Process, refusal to 
issue — Magistrate, discretion of — High Court, 
power of interference by— Charter Act (24 <& 25 VicU 
c. 104), s. 15— Proceedings under Ch. XII of the 
Criminal Procedure Code. Where the refusal by a 
Magistrate to assist one of the parties to a proceed- 
ing under Ch. XII of the Criminal Procedure Code, 
in procuring the attendance of his witnesses, 
deprived that party of a hearing on the only ques- 
tion for the determination of the Court, and so 
amounted to a denial of justice : — Held, that 
the Magistrate in refusing process acted without 
jurisdiction. Madhab Chandra Tanti v. Martin, 
I. L. B. 30 Calc . 508, referred to. The High 
Court, in the exercise of general powers of super- 
vision vested under 24 & 25 Viet., e. 104, e. 15, 
has power to interfere in a ease like this, even if 
it cannot, in strictness, be said that the Magis- 
trate acted without jurisdiction, A mere refusal, 
however, to summon or examine a particular 
witness or witnesses cited by a party, in proceed- 
ings under Ch. XII of the Criminal Procedure 
Code, is not necessarily a ground for interference 
by the High Court. It cannot be laid down as a 
rule of law that proceedings under Ch. XII of the 
Criminal Procedure Code should be regarded, as to 
procedure, as summons eases. Hurendro JSlarain 
Singh Chowdhry v. Bhobani Prea Baruani, 

I D. B . 11 Calc. 762, and Bam Chandra Das v. 
Monohar Boy, I. L. B. 21 Calc. 29, explained. 
Surjya Kanta Acharjeb v . Hem Chunder 
Chowdhry (1902) . I. Xi. P« SO Cale. 508 

s.e. 7 C. W. N. 404 

49. — — — Party’s right 

to compel attendance of a defaulting witness — 
Order, Magistrate’s, upon application — Irregu- 
larity — Criminal Procedure Code (Act V of 1898), 
ss. 133, 137. In every petition made before him 
a Magistrate should make an order either granting 
or refusing it. An order merely to “file” it is 
improper. A party has a right to call upon the 
Court to compel the attendance of witnesses who 
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53. — Procedure — Witnesses- — Duty 

of Magistrate inquiring into a case triable by 
the Court of Session to summon and examine 
witnesses asked foil' by the accused. The accused* 
against whom an inquiry with regard to an 
alleged offence under s. 330 of the Penal Code was 
being held by a Magistrate of the first class, asked 
the Magistrate to summon certain witnesses for the 
defence ; but the Magistrate without summoning 
such witnesses passed an order committing the 
accused to the Court of Session. Held, that the 
Magistrate was bound to take all such evidence as 
the accused was prepared to produce before him,, 
and that the order of commitment was bad in law. 
Queen- Empress v. Ahmadi, I. L. R, 20 All. 264,. 
followed. Emperor v. Muhammad Hadi (1904) 
I. X*. R. 26 All. ITT 


WITNESS — CRIMIN' AXj CASES — contd. 

2. • SUMMONING WITNESSES — contd. 

had been summoned and had neglected to attend. 
So, when, in a proceeding under s. 133 of Code of 
Criminal Procedure, on defendant applying for 
the summoning of a witness who did not appear, 
the Magistrate disposed of the application by 
simply ordering it to be ‘‘filed, 5 ’ and then, with- 
out taking the necessary steps to secure the attend- 
ance of such witness, passed an order under ^ s« 
137 of that Code, the order so passed was set aside 
as bad, and the case was remanded for re-trial 
after taking the evidence of such witness. Bho- 
mab Munshi v. Digambar Das (1902). 

6 C. W. N. 548 

§0. ■ Witness for 

defence, attendance, Judge's duty to enforce. It is 
not for the Judge, but for the accused himself, to 
decide what amount of evidence it would be proper 
to place before the jury in order to establish the 
case for the defence ; and a Sessions Judge should 
not refuse to enforce the attendance of witnesses 
whom the accused has cited to prove that a wit- 
ness for the prosecution was his enemy, on the 
ground that there was already in the opinion of the 
Judge, ample evidence on the record about the 
matter. Brojendra Lall Sirkar v King- 
Emperor (1902) . . 7 C. W.E 188 

51 . — .... — — — — Criminal Brace" 

dure Code ( Act V of 1898), ss. 257, 177 , 110— Security 
for good behaviour — Magistrate — Summons — Refusal 
to summons — Procedure. S. 257 of the Criminal 
Procedure Code (Act V of 189S) Is imperative in its 
terms. It leaves to a Magistrate no discretion to 
refuse to issue process to compel the attendance 
of any witness unless he considers that the 
application should be refused on the ground that 
it is made for the purpose of vexation or delay 
or for defeating the ends of justice : such ground, 
however, must be recorded by him in writing. 
The discretionary power of refusing to summon 
any particular witness is vested in the Magistrate, 
but the order of refusal must be such as to show 
in writing the ground of refusal as applied to 
each individual. Emperor v. Pgrshottam Kara 
(1902) , . . IL.R. 26 Bom. 418 

■\ : : •, Elea that applicant wishes 

to summon the trying Magistrate as a 
witness — t Transfer . In an application for {he 
transfer to another Court of a Criminal case pend- 
ing against them the applicants alleged that the 
evidence of the trying Magistrate would be required 
by the accused touching certain matters connected 
with the case. It was held, that, inasmuch as the 
Magistrate was bound under s. 257 of the Code of 
Criminal Procedure to issue a summons unless he 
Considered that the application for a summons was 
made for the purpose of vexation or delay, or for 
defeating the ends of justice, and it was not proper 
to leave the decision o£ such a question to the 
Magistrate, whose evidence was required, the appli- 
cation for transfer ought to be granted. Emperor 

Abbot Laot (1904) . I. L. R. 26 All. 536 


I. L. B. 11 Calc . 702 ; Ram Chandra Das v. Mono* 
Incur Roy , I. L. R. 21 Calc. 29, Madhab Chandra 
Tanti v. Martin, I. L. R. 30 Calc . 508 note ; Bur fa 
Kanta Acharjee v. Hem Chandra Chowdhry y /. L. 
R. 30 Calc. 5 OS, and Radha Nath Singh v. Mangal 
Gareri, 2 C. L. J. 286 note, dissented from. Man- 
maiha Nath Mitter v. Barada Prasad Roy, I. L. R. 
31 Calc . 685 , referred to. The powers of super- 
intendence under s. 15 of the Charter Act should, 
in cases under s. 145 of the Criminal Procedure 
Code, be exercised with caution ; and the Court 
ought not to interfere unless satisfied that the party 
has been prejudiced by the proceedings in the 
Court below. Sukh Lai Sekh v. Tara Chand Ta, 
9 C. W. N. 104.6 , followed. Where a party had 
obtained summonses upon his witnesses, and on the 
failure of some of them to appear, applied for fresh 
summonses against them, which the Magistrate 
refused, and where it was further alleged that he 
had refused to allow a witness to prove certain 
documents : — Held, that there was nothing to show 
that the absent witnesses could not have been 
made to attend without the assistance of the Court, 
nor whether they were material witnesses, nor that- 
any questions were put to the witness, which were 
improperly disallowed, and that the party was not 
therefore shown to have been prejudiced. Tara 
Pada Biswas v. Nxtrxfl Hxjq (1905). 

I, Jj. R. 32 Calc. 1093- 

55 . : - ^ y . 

Duty of Magistrate to enforce attendance of witnesses 
after summonses have once been issued against them — * 
Power of second or third class Magistrate to pass 
sentence and then to refer the case to a superior Court 
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2. SUMMONING WITNESSES — concld. 

to bind down the accused — Criminal Procedure 
Code (Act V of 1898), ss. 257, 349. Where a 
Magistrate has once issued summonses for the 
attendance of witnesses, he is bound to have the 
process enforced before disposing of the case. A 
Magistrate of the second or third class, if of opinion 
that the accused should be bound down under s. 
106 of the Criminal Procedure Code, must refer the 
whole case to a superior Magistrate without passing 
any part of the sentence himself. Rohimuddi 
Howladar v. Emperor (1908). 

I. L. R. 35 Gale. 1093 


3. AVOIDING SERVICE. 

Warrant for apprehension 

of witness — Committal of witness in default of 
appearance — Criminal Procedure Code , 1861, s. 188, 

S. 188 only empowers a Magistrate to issue a 
warrant for the apprehension of a witness when he 
has reason to believe that the witness will not 
attend f to give evidence without being compelled 1 
to do so, and it does not empower a Magistrate to 
commit a witness. In the matter of Mahesh Chan- 
dra Banerjee. Qtjeen v. Purna Chandra 
Banerjee. Queen v. Kali Siekar. 

4 B. Xi. R. Ap. 1 . 13 W. R. Cr. 1 

4. SWEARING OR AFFIRMATION OF 
WITNESSES. 

Oath or affirmation — Crimi- 
nal Procedure Code, 1861, s . 199 — Memorandum 
of deposition. A witness may be examined either 
on oath or on solemn affirmation, but he cannot 
both be sworn and put on solemn affirmation at the 
same time. The memorandum required by s. 199 
of the Code of Criminal Procedure should always 
be appended to the depositions. Queen v. Hos- 
sein Sirdar 13 W. R. Cr. 17 

5. EXAMINATION OF WITNESSES. 

(a) Generally. 

1. . Power of Court to dispense 

with examination of witnesses — Criminal 
Procedure Code, 1872, s. 362. S. 362 of the Code 
of Criminal Procedure did not give a Magistrate 
discretion to dispense with the examination of 
witnesses summoned by the prosecution. Queen 
v. Parasurama Naikar I. Xj. R. 4 Mad. 329 

2. Commitment with- 

out examining witnesses. Where a Magistrate 
committed a person charged with perjury in a trial 
before himself to the Sessions Judge without 
examining the witnesses for the prosecution :—Held, 
that the commitment was illegal. Queen v. Chinna 
Vedagiri Chetti I. Xi. R. 4 Mad. 227 

Queen v. Sreenath Mookhopadhya. 

7 W. R. Cr. 45 
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5* EXAMINATION OF WITNESSES— confer 
(a) Generally — contd. 

Dinonath Gope v. Saroda Mookhopadhya. 

7 W. R. Cr. 47 

3. — Power of inter- 

ference of High Court — Criminal Procedure Code, 
1861, s. 363. Where it was not shown that there 
were any witnesses forthcoming for examination 
other than those whom the Sessions Judge did 
examine, the Court refused, with reference to s. 
363, Code of Criminal Procedure, to interfere with 
the Sessions Judge’s proceedings. Queen v. 
Jumdem Singh . . 12" W. R. Cr. 73 

4. — — Duty of defence as to 

calling witnesses — Inference from failure to call 
witnesses . A prisoner or his counsel is at liberty to 
offer evidence or not as he thinks proper, and no 
inference unfavourable to him can be drawn 
because he takes one course rather than another. 
Hurry Churn Chucicerbutty v. Empress. 

I. L. R.MO Cal e. 140 : 13 C. X.. R. 35S 

5. £ |Duty of prosecution as to 

calling witnesses — Inferences to be drawn on 
failure to call witnesses— -Misdirection. It is primd 
facie the duty of the prosecution to call all the 
witnesses who prove their connection with the 
transactions connected with the prosecution, and 
who must be able to give important information. 
If such witnesses are not called without sufficient 
reason being shown, the Court may properly draw 
an inference adverse to the prosecution. The only 
thing that can relieve the prosecutor from calling 
such witnesses is the reasonable belief that, if 
called, they would not speak the truth. No 
such corresponding inference can be drawn against 
an accused. In the matter of the petition of Dhunno 
Kazi. Empress v. Dhunno Kazi. 

I. L. R. B Calc. 121 

s. c. Dhunno Kazi v. Empress. 

10 C. Xi. R. 151 

6. • Obligation to call 

witnesses examined before Magistrate. Where 
a Sessions Judge gave it as a. sufficient reason for 
the non-production of certain witnesses in Court on 
the part of the prosecution that they had been 
examined by the committing Magistrate against the 
express wish of the police officer in charge of the 
prosecution : — Held, that that was not a valid 
ground for the non -production of the witnesses in 
the Sessions Court. In conducting a case for the 
prosecution, all the persons who are alleged or 
known to have knowledge of the facts ought to be 
brought before the Court and examined. Queen - 
Empress v. Ram Sahai Lall 

I. X*. R. 10 Calc. 1070 

7. Trial in Sessions. 

Court — Non-production of material witnesses for 
Crown — Duty of public prosecutor. It is the 
duty of the public prosecutor at a trial before 
the Court of Session to call and examine all mate- 
rial witnesses sent up to the Court on behalf of the 
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5. EXAMINATION OF WITNESSES—co»& 
(a) Generally — contd. 

prosecution, and the Judge is bound to hear all 
the evidence upon the charge. The Public Prose- 
cutor is not bound to call any witnesses who will 
not, in his opinion, speak the truth or support the 
points he desires to establish by their evidence ; 
but in such circumstances he should explain to 
the Court that this is his reason for not calling those 
witnesses, and he should offer to put them in the 
box for cross-examination by the accused at their 
discretion. In the absence of any such explana- 
tion, or of other reasonable grounds apparent on 
the face of the proceedings, inferences unfavour- 
able to the prosecution must be drawn from the 
non-nroduction of its witnesses. Queen-Empress 
v. Ttjlla . . . I. Ij. R. 7 All. 904 

S. Discretion of 

Public Prosecutor as to calling witnesses whose 
names are returned in the Calendar — Practice. 
In a trial before a Court of Session or a High 
Court, it is entirely in the discretion of the Public 
Prosecutor conducting the case for the Crown to 
call or not to call any witness or witnesses -whose 
names appear in the calendar as witnesses for the 
Crown. Queen-Empress v. Durga. 

I. Xi. R. 18 All. 84 

9 , Witness for 

Crown tendered at /Sessions trial who had not been 

examined by committing Magistrate. At a trial 
before the High Court or the Court of Session, the 
Crown cannot demand as of right that any witness 
who -was not examined by the committing Magis- 
trate either before commitment, or, under s. 219 
of the Code, after it, should be called and examined. 
The Court may call and examine such a witness if 
it considers it necessary in the interests of justice. 
Queen-Empress v. Hayfield. 

I. X,. R. 14 All. 212 

10. Witness for 

Crown 4 c not called ’ ’ at i. Sessions trial , though ex- 
amined before the committing Magistrate — Duty of 
the 'prosecution with regard to the production of such 
witness. At a trial before the High Court In the 
exercise of its original criminal jurisdiction it is not 
the duty either of the prosecution or of the Court 
to examine any witness merely because he was 
examined as a witness for the Crown before the 
committing Magistrate, if the prosecution is of 
opinion that no reliance can be placed on such 
witness’ * testimony. All that the prosecution is 
bound to do is to have the witnesses who were 
examined before the committing Magistrate present 
as the trial so as to give the Court or Counsel for 
the defence, as the case may be, an opportunity 
of examining them. In the matter of the petition 
of Dhunno Kazi , 2. L. R. 8 Calc. 221 , and Empress 
of India v. Kali Prosonno Doss , I. L. R. 14 Calc , 

approved. Empress v. Qirish Chunder Talukh - 
dar, L L. It 5 Calc. 614, and Queen y. Jshan Butt , 
6 B. L. It. Ap. 88 ; 15 W. JR., Cr. 34, dissented 
fr$% ’ Queen-Empress v. Stanton. 

■ ‘ I. X,. R, 14 All* 521 
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11. : Obligation of 

Court of Session to examine all witnesses sent up 
by the committing Magistrate. It is the duty of a 
Sessions Court to examine all the witnesses sent 
up by the committing Magistrate. That Court is 
not justified in rejecting any of the witnesses so 
sent up unless it had good reason to believe that 
such witness came into the Court-house with a 
predetermined intention of giving false evidence. 
Queen-Empress v. Bankhandi. 

I. Xj. R. 15 All. 6 

12. : Revival of prose- 

cution — Presidency Magistrates Act (IV of 
1877), s. 87, expl. 12. A 44 revival of a prosecution ” 
as mentioned in expl. 2 of s. 87 of Act IV of 1877, 
is not a continuation of the original prosecution 
from which the accused has been discharged. On 
the revival of the prosecution, all the witnesses on 
whose evidence the prosecution intend to rely 
must be examined before the Magistrate ; and if 
any of them were examined at the time of the 
original prosecution, they must be examined de 
novo. Empress v. Chunder Nath Dutt. 

I. Xj. R. 5 Cale.121 . 4 C. Xj. R. 805 

13 . _ — — — Witnesses for prosecution 

— Witness examined by prosecution after defence. 
It is irregular to allow a witness to be examined 
on behalf of the prosecution after the prisoner has 
made his defence, when the witness is not one to 
contradict any new case set up by the prisoner. 
Queen v. Chotey Lal . . * 8 NT. W. 271 

Where, however, the prisoner had full notice of 
the evidence which was to be given by such wit- 
ness, and made his defence, in allusion to the 
evidence of the witness, the High Court refused to 
set aside the conviction, having regard to s. 439 
of the Code of Criminal Procedure. Queen v. 
Sham Kjshqre Holdar . 18 W. R. Cr. 86 

14. — Criminal Pro- 

cedure Code, 1861, s. 372 — Recalling witness for 
\ prosecution . Under s. 372 of the Code of Criminal 
Procedure, an accused should be called upon to 
enter upon his defence and to produce his evidence 
when the case for the prosecution has been brought 
to a close. Where, therefore, one witness for the 
prosecution was recalled after the prisoner has 
made his defence, and the prisoner had no oppor- 
tunity of calling evidence with reference to the 
evidence of that witness, the High Court quashed 
the conviction and ordered a new trial Queen 
v. Assanoollah , * " IS W.-R,,: Or. 15" 

15. — — Witnesses for defence — 
Criminal Procedure Code, 1862 » s. 372— -Duty of 
Court as to witnesses for defence ; Under s, 372 of the 
Code of Criminal Procedure, the accused should be 
asked, at the end of the case for the prosecution, 
to produce his evidence, and it is at that point the 
duty of the Court of Session to ascertain who the 
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(a) Generally— contd. 

witnesses are whom the prisoner desires to examine 
in his defence. Queen v. Mookun. 

12 W. R. Cr. 22 


16. 


Omission to 


•examine witnesses for accused. The Court quashed 
the sentence which was passed upon a prisoner 
who had not been asked if he had any witness to 
call, although he was tried at the same time with 
others who had been so asked. Bhugwan v. 
Doyal Gope . . 10 W. B. Cr. 7 

- 17. Criminal Proce- 

dure Code { Act XXV of 1861), s. 266— Wit- 
nesses attending voluntarily. In cases coming under 
Oh. XXV of Act XXV of 1861, to which s. 266 
applied, and not s. 252, the Magistrate was not 
obliged to call on the accused to produce his wit- 
nesses, but he was bound to hear them if they 
attended voluntarily, as by s. 266 read with s. 
262, they were supposed to do. In re Bhika Roy. 

7 B.L. B. 568 note 

S. C. Bhika Roy v . Dhotun Roy. 

10 W. B. Cr. 86 

18. Obligation of 

Magistrate to hear witnesses — Criminal Procedure 
Code, 1861 , s. 266. S. 266 of the Code of Criminal 
Procedure only required the Magistrate to hear 
such witnesses as the accused shall produce in his 
defence. Anonymous ... 4 Mad. Ap. 29 

Queen v. Ameer Chand Nohatta. 

13 W. B. Cr. 63 


19. 


Befusal of Court 


to allow witness for defence to be examined — 
Illegal conviction — Criminal Procedure Code (Act 
XXV of 1861), s. 266. Conviction set aside on the 
ground of the Magistrate’s irregularity in refusing, 
in a trial before him under Ch. XV of the Criminal 
Procedure Code, to allow the examination of a 
witness who had been tendered on behalf of the 
accused. Queen v. Mahima Chandra Chucker- 
BUTTY . 4 33. Xi. B. Ap. 77: 12 W. B. Cr. 77 


20 . 


Criminal Proce • 


dure Code, 1882, ss. 210 and 212— Sessions case 
— Defence reserved — Power of Magistrate to examine 
witnesses named for the defence. The fact that 
an accused person committed to a Court of Session 
by a Magistrate has reserved his defence, does not 
preclude the Magistrate from acting under s. 212 
of the Code of Criminal Procedure, and examining 
any witnesses named by the accused as witnesses 
whom he intended to call in the Sessions Court. 
In the matter of the petition of Rudra Singh. 

I. Xi. B. 18 All. 380 

21. * — Criminal Proce- 


dure Code , 1882, ss. 202 and 540— Summons 
ease. Where a Magistrate before whom a com- 
plaint was made held an inquiry under s. 202 of the 
Criminal Procedure Code for the purpose of ascer- 
taining the truth or falsehood of the complaint 
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5. EXAMINATION OF WITNESSES— contd. 
(a) Generally — contd. 

before issuing process, and, after holding such 
inquiry, summoned the accused, examined wit- 
nesses on both sides, and, after a short adjourn- 
ment, examined a witness called by himself, and 
found the accused guilty under s. 341 of the Penal 
Code : — Held, that the Magistrate was strictly 
within his rights under s. 540 of the Criminal Proce- 
dure Code in receiving fresh evidence after evidence 
on both sides had been taken, and the case adjourn- 
ed for judgment, inasmuch as the case was still a 
pending case when such evidence was taken. In 
the matter of Ananda Chunder Singh v. Basu 
Mudh . • I. Xi. B. 24 Calc. 167 


22 . 


Witnesses 


— 

under examination — Threatening of witnesses by 
Court. It is illegal on the part of a Court to 
threaten witnesses with the penalties of the law 
unless they are evidently giving wilfully, false 
evidence or persistently refusing to give evidence 
of facts which must be within their knowledge. 
Queen- Empress v. Hargobind Singh. 

I. X.. B. 14 All. 242 

Becording evidence of 


23. *- 

witness — Obligation to record evidence of witnesses . 
If a person is before the Court as a witness, his 
evidence must be recorded as the law directs ; 
if he is not a witness, and is not examined as such, 
the Judge has no right to allude to his having made 
any statement. Queen v. Phoolchand alias 
Pholeel Ahir . . 8W.R. Cr. 11 

24 — — ]$ 0 te, of depo * 

sition — Criminal Procedure Code, 1861, s. 195. A 
separate note of each witness’s deposition was 
required to he taken by s. 195 of the Code of Crimi- 
nal Procedure, 1861, which was not satisfied by 
a statement that a witness ‘ ‘deposes as ast wit- 
ness.” Reg. v. Byha valad Surjim 1 Bom. 91 

25. Mode of examination— 

Examination in absence of accused. It is illegal to 
examine the witnesses for the defence and to pass 
sentence in the absence of the accused. Bihooram 
v. Allaho Kolita , . 1 B. Xi. B. S. N. 8 

Queen v. Ramnath „ . 7 W. B. Cr. 45 

26. - — • Examination 

in absence of accused. Where witnesses are not 
examined in the presence of the accused, the con- 
viction will be quashed. Queen v. Lalla Chowby 

1 2N.W.49 

Queen v. Ramnath . . 7 W. B. Cr. 45 

Anonymous . . . 3 Mad. Ap. 34 

Queen v. Rajcoomar Singh 8 W. B. Cr. 17 

Queen v. Ramdhun Singh 11 W. B. Cr. 22 

Queen v. Ram Dass Boistub. 

11 W. B. Cr. 35 
■ Queen v. Russick Doss 24 W. B. Cr. 76 



i Duty of commit- 
ting Magistrate — Examination on oath in absence 
of accused — Statements of witnesses . The Magis- 
trate to whom a complaint was made examined 
certain persons on oath in the absence of the 
accused, merely for the purpose of ascertaining 
whether there was any and what case against the 
prisoners ; and he did not take down in writing the 
statements of the persons so examined. Held, that 
the Magistrate was wrong in examining the wit* 

■ oath in the absence of the accused or for 
>se of finding out whether there was a case ; 
> having done so, he was not bound to 
|f their statements in writing. In the 
the petition of Asgur Hossexn. Empress 
Boss war I. L. B. 6 Cale. 774 
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( a ) Generally — contd . 

Ali Meah v. Magistrate of Chittagong. 

25 W. R. Cr. 14 


Evidence not 


taken in presence of accused — Criminal Procedure 
Code , 186 1, s. 194 . When the accused has been 
arrested, the evidence of a witness for the prosecu- 
tion ought, under s. 194 of the Code of Criminal 
Procedure, to be taken in the presence of the 
accused. Queen v. Hossain Ali Chowdhry. 

8 W. R. Cr. 74 


— — Criminal Proce- 

327 — Evidence taken in 


Code, 1872 . 

absence of accused. Under s. 327, Criminal Proce- 
dure Code, 1872, the witnesses for the prosecution 
should be examined in the presence of the accused 
when practicable, notwithstanding that their state- 
ments have been previously recorded in his absence. 
Queen v. Bocha Chowkeedar. 

22 W. R Cr. S3 

29. - 


Evidence taken 

in absence of accused— -Warrant cases. It is 
not irregular in a warrant case for a Deputy Magis- 
trate to take the evidence of the complainant 
and certain witnesses on behalf of the prosecution 
in the absence of the accused. All that the accused 
has a right to expect after the charge had been 
framed is that the complainant and witnesses who 
had been examined in his presence before the charge 
was framed should be recalled for the purposes 
of cross-examination. Queen v. Kassy Singh. 
Queen v. Hulkoree Singh . 21 W. R. Cr. 61 


Depositions 


taken in absence of accused — Criminal Procedure 
Code , 1872, s. 327. S. 327 of the Criminal Proce- 
dure Code, 1872, which permitted the depositions 
of a witness to be taken in the absence of an accused 
person who had absconded, did not apply to a 
deposition taken before that Code was passed. 
Where s. 327 did apply, it was necessary to show 
that when the former deposition was taken the 
accused had absconded, and after due pursuit 
could not be arrested. Queen v. Etwareb Dharee. 

21 W. R. Cr. 12 


(a) Generally- 
s. c. In re Asgur Hossein 

32. 


-contd. 

8 C. I*. R. 124 

Examination of? 


in absence of accused — Criminal Procedure Code , 
1872 , s. 327 — Power to quash commitment. An 
accused who was charged with murder not being 
found, the witnesses were examined under s. 327 
of Act X of 1872 in his absence. The accused was 
subsequently arrested and committed on the 
strength of the evidence taken in his absence. 
Before the Sessions Court he pleaded not guilty. 
Held, that the prisoner having been put upon his trial 
and having pleaded, the commitment could not be 
quashed. Held, further, that if, in the course of a 
trial, the Sessions Judge should be of opinion that 
the prosecution has not laid a proper basis for the 
reception of evidence in the absence of the accused, 
his proper course is to adjourn the trial under s. 204 
of the Criminal Procedure Code, and then under 
s. 251 summon such witnesses as he may deem 
material. Semble : The mere absence of questions 
in the record of a prisoner’s statement does not 
render it inadmissible. Empress v. Sagamrur. 

12C.Ii. R. 120 


33. 

lion of witness. 


Beading d epoet- 


in every Sessions trial, no matter 
how. often the ease has been before the Court, the 
witnesses must be examined de novo in the same 
maimer as if the case were entirely new and the 
witnesses had not been examined before. To read 
to a witness his deposition on a former trial is not an 
examination of the witness in the presence of the 
accused. Queen v. Kyamut W. R. 1864, Cr. 1 

Queen v. Affazuddeen W. R. 1864, Cr. 13 

Queen v. Kan ye Sheikh W. R. 1864, Cr. 38 

Queen v. Kalundab Doss 2 RT. W . 100 

See also Que en v. Mohun Banfob. 

22 W. B« Cr. 38 

34. Reading deposi- 

tions instead of examining witnesses de novo. The 
High Court refused to interfere when the evidence of 
witnesses given on a previous trial was read over and 
used in a subsequent trial at the express request of 
the prisoners, instead of the witnesses being 
examined de novo. Purmessur Singh v. Soroof 
Aujdhikabee • . 13 W. R. Cr. 40 

35. — * — — - — * Criminal Proce- 

dure Code, 1882 , s. 288 — Trial before Court of Ses- 
sion — Evidence given before committing Magistrate 
used at trial to contradict witnesses. S. 288 of the 
Criminal Procedure Code was never intended to be 
used so as to enable a Court trying a cause to take a 
witness’s deposition bodily from the committing 
Magistrate’s record, and to treat it as evidence before 
the Court itself. Queen v. Amanulla, 12 B. L. M* 
Ap. IS, referred to. A Judge is bound to put to the 
witnesses whom he proposes to contradict by their 
statements made before the committing Magi jtrate 
the -whole or such portions of the deposition as he 
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intends to rely upon in his decision, so as to afford 
them an opportunity of explaining their meaning, or 
denying that they had made any such statements, 
and so forth. In a case in which the Sessions Court 
had neglected to apply the above rules, Straight, 
J. 9 quashed the conviction. Queen-Empress v. 
Dan Sahai . . I* L. R, 7 AIL 862 

86. Witness offering hearsay 

evidence — Duty of Court. The moment a witness 
commences giving evidence which is inadmissible, — 
e.g., hearsay evidence, — he should be stopped by the 
Court. It is not safe to rely on a subsequent exhort- 
ation to the jury to reject the hearsay evidence, and 
to decide on the legal evidence alone. Queen v. 
Pittambur Sirdar . * 7W.E. Or. 25 

Queen v. Kali Churn Gangooly. 

7 W. It. Or. 2 

37. Refreshing memory of 

witness— Ground for inspecting document to re - 
fresh memory of witness — Right to inspect docu- 
ments. Per Field, J. — The grounds upon which the 
opposite party is permitted to inspect a writing, and 
to refresh the memory of a witness, are three-fold : 
(i) to secure the full benefit of the witness 5 s recollec- 
tion as to the whole of the facts ; (ii) to check the use 
of improper documents, (iii) to compare his oral testi- 
mony with his written statement. Per Field, J 
The opposite party has a right to look at any parti- 
cular writing before or at the moment when the 
witness uses it to refresh his memory in order to 
answer a particular question ; but if he then neglects 
to exercise his right, he cannot continue to retain the 
right throughout the whole of the subsequent exam- 
ination of the witness. In the matter of the petition 
of Jhubboo M ahton, Empeess v. Jhubboo 

Mahton . . . I. L. R* 8 Calc. 739 

s. c. Jhubboo Mahton v. Empress. 

12 a L. R. 233 

: 38. ' — — — - ~ — — ■ if emorandum 
made by police officer — Criminal Procedure Code , 
1S72, s. 119. In giving evidence a police officer may 
refresh his memory by referring to documents in 
which he has, under s. 119 of Act X of 1872, re- 
duced into writing statements of persons examined 
by him during an investigation, but the documents 
themselves cannot be used as evidence, and a Judge 
should not read such documents to a jury in order to 
point out discrepancies between the evidence and 
previous statements of the witnesses. Roghuni 
Singh v. Empress. 

, I. L* R. 9 Calc* 455 : 11 C. Ii. R. 569 

39. Memorandum 

made by police officer — Criminal Procedure Code 
(Act X of 1872), ss. 119 and 126. A prisoner on 
his trial is not entitled to insist that a memoranda! 
made by a police officer under the provisions of s. 119 
of the Code of Criminal Procedure shall, in the course 
of the examination of such officer, be referred to by 
the latter for the purpose of refreshing his memory. 
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Reg. v. UHamchand Kapurchand. 11 Bom. 128* 
distinguished. In the matter of the petition o$ 
Kali Churn Chunari. Empress v. Kali Churn 

Chunari ■ . . I. Ii. R. 8 Calc. 154 

s. c. In the matter of Kali Churn Chunari, 

10 C. L. R. 51 

40. Medical witness, evidence 

of — Experts — Examination of medical witness 
examined before Magistrate- — Criminal Procedure.:"' 
Code , 1872, s. 828 . The evidence of a medical 
man who has seen, and has made a post mortem 
examination of the corpse of the person 
touching whose death the inquiry is, is admissible, 
first , to prove the nature of injuries which he 
observed, and, secondly , as evidence of the opinion 
of an expert as to the manner in which those injuries 
•were inflicted, and as to the cause of death. ^ A 
medical man who has not seen the corpse is only in a 
position to give evidence of his opinion as an expert. 
The proper mode of eliciting such evidence is to put 
to the witness hypothetically the facts which the 
evidence of the other witnesses attempts to prove, 
and to ask the witness’s opinion on those facts. S. 
323 of Act X of 1872 did not in any way preclude the 
Judge at a Sessions trial from calling and examining 
the med ical witness who had been examined before 
the Magistrate, and in every case in which the depo- 
sition taken by the Magistrate is essentially deficient 
or requires further elucidation, such witness should 
be called and examined by the Sessions Judge. A 
medical man in giving evidence may refresh his 
memory by referring to a report which he has made 
of his post mortem examination, hut the report itself 
cannot be treated as evidence, and no facts can be 
taken therefrom. Roghuni Singh v. Empress. 

I. L. R. 9 Calc. 455 : 11 C. Ii. R. 569 

41. ■ Treatment by Court of wit** 

nesses for defence. When a prisoner makes a 
distinct defence, and calls witnesses to prove it, 
instead of dismissing the witnesses at once on their 
saying they know nothing in the prisoner’s favour a 
Judge should put a few questions to them in detail 
to see if there is any truth in the prisoner’s state- 
ment or any part of it. Queen v. Bhugner 
Putwa . . . . 11 W, R* Cr. 9 

42. — W itncsses for the 

defence , omission to file list of ; effect of, when witnes- 
ses actually in attendance — Adjournment ashed for 
examining witnesses, grounds for refusing — Sitting 
of Court till late hours . The Magistrate, who w r as- 
holding a morning sitting, called upon the accused 
for their defence at midday, when the Court ought 
to have closed. Upon that, counsel for the accused, 
asked for an adjournment, so as to examine certain 
witnesses who were in attendance, but whose' 
attendance had not been certified. The Magistrate* 
who wanted to finish the case before rising, refused 
to grant an adjournment, holding that the witnesses, 
were not in attendance ; and gave judgment the 
same day, convicting the accsued : Held, that the 
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47, — — Further 

cross-examination by accused' — Criminal Procedure 
Code, 1882, ss . 256, 257 • D was put upon his trial 
for having caused grievous hurt to M. The Magis- 
trate, after hearing the evidence for the prosecution 
framed a charge under s. 325 of the Penal Code, 
and on the 6th June 1896 refused an application 
by the accused to re-summon the prosecution 
witnesses for further cross-examination. On 19th 
June, on the application of the accused citing some 
of those witnesses as Ms own witnesses, the Magis- 
trate summoned them, but on the 29th, when the 
witnesses so summoned appeared, he refused to 
allow the accused to cross-examine them, and, 
upon the accused declining to examine them as his 
witnesses, convicted him on the evidence on the 
record. Held, that the Court was wrong in refus- 
ing permission to the accused to cross-examine 
the witnesses present in Court on 29th June. 
Held, further, that the accused was not deprived 
of the right which he had by law of cross-examining 
the witnesses for the prosecution under s. 257 of 
the Criminal Procedure Code, although they were 
summoned as his witnesses. Hdd, also, that the 
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(a) Generally— concld. 

grounds on which the Magistrate refused to grant 
an adjournment were wrong, and that the accused 
should be re-tried, and given an opportunity to 
examine such witnesses as they might wish to 
produce on their behalf. Emperor v. Keso 
Singh (1903) , * 7 C. W. NT. 714 


43. 


(5) Examination by Court. 

Examination of witness 


by Judge — Evidence Act, s. 138 — Duty of Court in 
examining witnesses. At a trial before a Sessions 
Court, the Judge on the examination-in-chief of the 
witnesses for the prosecution being finished, ques- 
tioned the witnesses at considerable length upon the 
points to which he must have known that the cross- 
examination would certainly and properly be 
directed. Held , that such a course of procedure 
was irregular and opposed to the provisions of s. 138 
of the Evidence Act. It is not the province of the 
Court to examine the witnesses, unless the pleaders 
on either side have omitted to put some material 
question or questions ; and the Court should, as a 
general rule, leave the witnesses to the pleaders 
to be dealt with as laid dowm in s. 13S of the Act. 
Noor Bux Kazi v. Empress. 

I. L. B. 8 Calc. 279 : 7 C. L. B. 385 


Witness exam- 


ined by Court — Opportunity to accused to cross- 
examine — Dishonestly receiving stolen property — 
Criminal Procedure Code ( Act V of 1898), ss. 233 
and 549. During the trial of a case, the accused 
obtained a process for the attendance of a witness. 
Before the witness appeared, the accused asked 
the Court to countermand the order for his attend- 
ance, but the Court refused to do so. When the 
witness attended, the accused declined to examine 
him. He was thereupon examined by the Court ; 
and, upon the accused claiming the right to cross- 
examine the witness, the Court refused to allow 
him*to do so. Held , that, under the circumstances, 
the witness could not be regarded as a witness for 
the defence, and that the accused should have been 
given an . opportunity to cross-examine him. 
Mohenbro Nath Das Gupta v. Emperor, (1902)^ 

, I. L. E. 29 Calc. 387 
S.C. 8 0. w. m 550 

(c) Cross-examination. , 

to allow- 

i: tug cross-examination — Cross-examination of 
witnesses by accused. The Judge ought, if re- 
quested, to allow the accused an opportunity of 
■ cross-examining all witnesses whose depositions 
have been taken for the prosecution by the com- 
mitring: Magistrate, but whose evidene is dispensed 
with by the prosecutor at the trial. His refusal 
however, not an error in. law. Reg. 
w. • 5 Bom. Or. 85 


(c) Cross-examination — contd . 

Eight of accused 


to cross-examine witnesses, for the prosecution be- 
fore commitment — Criminal Procedure Code , 1861 , 
s. 194 ; ( Act X of 1872) s. 191 ; (Act X of 1882) 
ss. 210, 256, 257 and 288. An accused person has 
the right to cross-examine the witnesses for the 
prosecution after their examination at the judicial 
inquiry before the Magistrate previous to commit- 
ment. The fact that the Criminal Procedure Code 
of 1872 contained an express provision to that effect, 
which was omitted in the Code of 1882, together 
with the provision of ss. 210 and 256 of the latter 
Code, must not be taken to show an intention on 
the part of the Legislature to deprive an accused 
of that right. The express provision in the Code 
of 1872 was probably thought by the Legislature, 
when framing the Code of 1882, as being redun- 
dant, seeing that the Evidence Act of 1872, which 
was passed at the same time as the Criminal Pro- 
cedure Code of 1872, made sufficient provision on 
the subject. S. 256, moreover, does not prohibit 
cross-examination before a eharge is framed ; it 
permits a further cross-examination expressly 
directed to the case found and embodied in the 
charge, and •would enable an accused person, if he 
has reserved his cross-examination, to exercise his 
right at that time, subject to a discretion given to 
the Magistrate by s. 257. Where depositions of 
witnesses for the prosecution before the Magistrate 
previous to commitment were taken without any 
cross-examination by the accused being allowed, 
it was held that such depositions were improperly 
treated as evidence in the Sessions Court, as they 
had not been “ duly taken ” in the presence of the 
accused withn the meaning of s. 288 of the Code. 
Queen-Empress v. Sagal Samba Sajao. 

I. X,. B. 21 Calc, 842 


OF CASES. 
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DIGEST 



57. — — BigM of witness on cross- 

examination — Right to qualify statements. A 
witness ought to be allowed on cross-examination 
to qualify or correct any statement which he has 
made in his examination-in -chief. Queen i \ Tutsi 
Dosadh . . . 18W.B. Cr. 57 

58. — — — - — Bight to recall witnesses 
for evoss-ex&mm&tion-'-Cross-examination oh 


52. Hostile wit- 

ness - — Evidence Act , s. 154. The mere fact that 
at a Sessions trial a witness tells a different story 
from that told by him before the Magistrate does 
not necessarily make him hostile. The proper 
inference to he drawn from contradictions going 
to the whole texture of the story is not that the 
witness is hostile to this side or to that, but that 
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WITTTESS — CBIMINAL OASES- con«. 


& EXAMINATION OF WITNESSES — contd. 


5. EXAMINATION OF WITNESSES—co^d 


(c) Cross-examination — contd.J , 
application of the 6th June being under s. 257, 
and not under s. 256 the order of the Deputy 
Magistrate of that date was wrong. Mown a Bux 
Biswas v. Derasutulla Sarkar . 1 C. W. N. 19 


Bight to cross-examine — 


Right of accused to cross-examine witnesses . The 
right of an accused party to cross-examine witness- 
es is limited to a right to cross-examine the wit- 
nesses for the prosecution called against him. 
If he wishes to avail himself of evidence which 
has been given, or which can be given by a witness 
called for another of the parties accused, he must 
call him as his own witness. Queen v. Surroop- 
chunjder Paul . . . 12W.R. Or. 75 


Evidence Act, 


s. 165 — Witness called by the Court. Witnesses 
summoned on behalf of the prosecution, and not 
called, ought to be placed in the box for cross- 
examination, in order that the defence may have 
the opportunity of exercising this right, and a 
fortiori, if such a witness is called and examined 
by the Court under s. 165 of the Evidence Act, 
the prisoner should be allowed to cross-examine. 
Empress v. Grish Chunder Talukhdar. 

1. 1*. B. 5 Calc. 014 ;5C.L. B. 364 


50. 


Witness called 


by Court — Tendering witnesses for cross-examination 
— Criminal Procedure Code ( Act X of 1882), s. 
540. In a trial before the Sessions Court the 
prosecution is not hound to tender for cross- 
examination all witnesses called before the com- 
mitting Magistrate. The Court should not call a 
witness on whose evidence it could not put implicit 
reliance. Queen-Empress v. Kaliprosonno Doss 
I. L. B. 14 Calc. 245 


51. 


Cross-examin- 


ation of witness called by the Court — Evidence Act 
{1 of 1872), s. 165 — Criminal Procedure Code, 1882, 
s. 540 . Where in the course of a criminal proceed- 
ing a Magistrate himself summoned a witness and 
examined her under s. 165 of the Evidence Act, 
but refused to allow the attorney who appeared 
for the complainant to cross-examine the witness : 
— Held , that, the Magistrate was wrong in not 
allowing the complainant’s attorney to cross- 
examine the witness when she was summoned. 
Held, also, that there is nothing in s. 165 debarring 
or disqualifying a party to a proceeding from cross- 
examining any witness summoned by the Court. 
Gofal Lall Seal v. Manick Lal Seal. 

I. Xi. B. 24 Calc. 288 


(c) Cross-examination — contd. 

the witness is one who ought not to be believed 
unless supported by other satisfactory evidence. 
Kalachand Sirkar v. Queen-Empress. 

I. X*. B. 13 Calc. 53 


Medical wit- 


ness. As to cross-examination by accused of 
medical witness called in a professional capacity, 
see Queen v. Ishun Dutt. 

6 B. li. B. Ap. 88 : 15 W. B. Or. 34 


Evidence Act 


(II of 1855), s. 84 — Cross-examination on 'previous 
statements reduced to writing. The complainant’s 
pleader was held to be at liberty before the Deputy 
Magistrate to cross-examine the witnesses for the 
defence on points respecting which they had made 
statements before tlje Joint Magistrate, and he 
might do so as regards previous statements which 
were reduced to waiting, without showing the 
writing. S. 34, Act II of 1855, explained. 
Tueheya Rai v. Tupsee Koer 15 W. B. Or. 28 

Evidence Act 


55. 7 

1855, s. 23 — Cross-examination on previous state- 
ments reduced to writing. A witness, when under 
examination-in-chief before the Court of Session, 
should not have his attention directed to his deposi- 
tion before the Magistrate. He might, under s. 
23, Act II of 1855, be cross-examined as to previous 
statements made by him in waiting, when his- 
attention might be drawn to the parts of the former 
writing which were to be used for the purpose of 
contradicting him. Queen v. Ramchunder Sircar. 

13 W. B. Or. 18 

56. Prosecution 


witness examined before the Magistrate but not called 
in the Court of Session — Witness called by the 
defence — Cross-examination by defending counsels 
Where the prosecution declined to call in the Court 
of Session a witness for the Crown who had been 
examined in the Magistrate’s Court, and such wit- 
ness was thereupon placed in the witness-box by 
counsel for the defence, it was held that counsel for 
the defence, was not entitled to commence his 
examination of the witness by questioning him as 
to what he had deposed in the Magistrate’s Court. 
Questions as to his previous deposition were under 
the circumstances only admissible by way of cross- 
examination, with the permission of the Court, if 
the witness proved himself a hostile witness. 
Queen-Empress v. Zawab Husen. 

1. 1*. B. 20 All 155 
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WITNESS— CRIMINAL CASES— contd. 

5. EXAMINATION OF WITNESSES — contd . 

(c) Cross-examination — contd . 

,by accused — Witnesses for defence — Record of 
evidence. The charge having been read to the 
accused person, he stated his defence to the same 
upon which the Magistrate, the witnesses for the 
prosecution being in attendance, called upon the 
accused to cross-examine them. The accused 
refused to do so until he had examined the witnesses 
for the defence who were not in attendance. The 
Magistrate then discharged the witnesses for the 
prosecution and adjourned the trial for the produc- 
tion of the witnesses for the defence. Held, 'per 
•Spankie, J., that the accused was not entitled to 
have the witnesses for the prosecution summoned, 
in order that they might be cross-examined by the 
accused on the date fixed for the examination of the 
witnesses for the defence. Held , also, per Spankie, 
J., that the Magistrate was empowered to record 
both oral and documentary evidence after the wit- 
nesses for the defence had been examined. Empress 
•of India v. Bald eg Sahai . I. L. B. 2 All. 258 

59. < Cross-examination after 

reading depositions — Irregularity in examina- 
tion — Criminal Procedure Code , ss . 286, 288. At 
a trial before a Sessions Court, the attorney who 
appeared for the prisoner suggested to the Court 
that, to expedite the trial, certain depositions of 
witnesses for the prosecution, taken before the 
.Magistrate, should be read, and that he should be 
allowed to cross-examine the witnesses thereupon ; 
to this course the Government Prosecutor and the 
Court consented. Held, that the procedure was 
illegal, but that, inasmuch as it had not occasioned 
,a failure of justice, a new trial should not be 
granted. Sure a v. Queen-Empress. 

I. L. R. 9 Mad. 83 

80. — — Cross-examination of wit- 

ness after his examination Tby the Court— 

Evidence Act (I of 2872), s. 265. The principle 
that parties cannot, without the leave of the Court 
cross-examine a witness whom, the parties having 
already examined or declined to examine, the Court 
itself has examined, applies equally whether it is 
intended to direct the cross-examination to the 
witness’s statements of fact, or to circumstances 
touching his credibility, for any question meant 
to impair his credit tends (or is designed) to get rid 
of the effect of each and every answer, just as much 
as one that may bring out an inconsistency or con- 
tradiction, s. 155 of Act I oil 872. Beg, v. Sakha- 
ram Mukundji . - 11 Bom. 188 

■ witnesses . for 
"■erO ! Bs-examj.natioii — Refusal to recall witness. 
‘When the. charge had been framed and the defend- 
ant’ put on his defence, he had a right, under s. 

S 3 Criminal Procedure Code, 1872, to have 
cutoris witnesses recalled for the purpose 
xamination. The claim to recall the 
for the prosecution was very different 
request made by the accused person to 
a witness under s. 362, Act X of 1872. 


(c) Cross-examination — contd. 

In the matter of the petition of Belilios. Belilios 
v . Queen : , 19 W. B. Or. ...58 

02. — — Criminal 

Proceduce Code, 1861 , s. 252. A Magistrate could 
not refuse to allow witnesses whom he allowed to be 
cross-examined by the accused previous to the 
preparation of a charge to be recalled and cross- 
examined after the accused had been put upon 
his defence, under s. 252 of the Code of Criminal 
Procedure, treating them as witnesses for the 
prosecution. In the matter of Thakook Dyal Sen 

17 W. R. Or. 51 

In the matter of the petition of Nobin Chand 
Banerjee . . . *25 W. B. Or. 82 

83. Warrant cases 

— Criminal Procedure Code , 1872, Gh. XVII. 
In the trial of warrant cases the accused may, after 
the charge is drawn up and the witnesses for the 
defence have been examined, recall and cross- 
examine the witnesses for the prosecution. Talluri 
Venkayya v . Queen . I. Xj. R. 4 Mad. 130 

84. Right of 

accused to cross-examine witness — Criminal Proce- 
dure Code, 1872, s. 2 IS. An accused person had, 
under s. 218 of Act X of 1872, the right to recall 
and cross-examine the witnesses for the prosecution 
at any time while he was engaged on his defence and 
before his trial was concluded. He is not precluded 
from asserting and exercising the right, by reason 
of his having cross-examined them before" he was 
put on his defence, or by reason of his not having 
suo moiu, expressed his wish to do so, at the time 
he was called upon to enter on his defence, and 
when the witnesses were in attendance in the Court 
and did not require to be re-summoned. Queen 
v . Lall Singh . . . . 61. W. 270, 

65. — : Criminal 

Procedure Code, 1872, s. 218 — Recall of witnesses 
for prosecution. Under s. 218 of the Code of Cri- 
minal Procedure, a Magistrate is not competent 
to refuse to recall the witnesses for the prosecution 
to be cross-examined by the accused, and it is not 
necessary for the accused to show that he has 
reasonable grounds for his application. Queen 
v . Amiruddin Fake ee . 21 W. R. Or, 29 

86 . ~ — Gross-exmina- 

tion — Recalling witnesses for further cross- 
examination after charge — Criminal Procedure 
Code (Ad X of 1882), s. 257 . There is, under s. 
257 of the Criminal Procedure Code, no absolute 
right of cross-examination which would enable the 
accused to recall and cross-examine the witnesses 
for the prosecution, no matter how ..completely 
and fully they have already been cross-examined . 
Where the witnesses for the prosecution were fully 
cross-examined and a charge framed against the 
accused, and after an adjournment for ten" days the 
witnesses for the defence were examined and cross- 
examined, and on the day on which the jugdment 
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5. EXAMINATION OF WITNESSES — contd. 

(c) Cross-examination — contd. 

was to be delivered and application under s. 
257 of the Code of Criminal Procedure was made 
on behalf of the accused, asking that process should 
issue for the witnesses for the prosecution to be 
recalled and further cross-examined : — Held, that, if 
the Magistrate was of opinion that the application 
was made with the intention and for the purpose 
of vexation or delay or for defeating the ends of 
justice, he was right in refusing the application. 
It lies upon the party who thinks himself aggrieved 
to show that the ends of justice have been in some 
-Way frustrated in consequence of the refusal to 
recall the witnesses. It is necessary to be very 
careful that persons on their trial should not be 
prejudiced ; but it is also necessary, on the other 
hand, to see that proceedings in the Criminal Courts 
are not hampered in a needlessly carping and liti- 
gious spirit, losing sight of the main purpose of those 
proceedings and giving over-attention to matter 
■of mere form. Nilkanta Singh v. Queen-Empress. 

I. Xi. R. 20 Calc. 469 

67. — r Cross- 

examination — Bight of co-accused to cros examine 
witness called by. another co-accused for defence 
where their cases are adverse — Evidence Act {I of 
2872), s. 287. One accused person may cross- 
examine a witness called by another co-accused 
for his defence when the case of the second accused 
is adverse to that of the first. Ram Chand 
Chatterjee v. Han ie Sheikh. 

I. E. R. 21 Calc. 401 

68. Cross- 

examination of 'prosecution-witnesses before charge . 
— Right of accused to have prosecution witnesses 
recalled after charge drawn up for purposes of cross- 
examination — Discretion of M agistrate — Criminal 
Procedure Code (Act V of 1898), ss. 254, 256, 
and 257— Penal Code ( Act XLV of I860), s. 342 . 
After a charge has been drawn up, the accused is 
entitled to have the witnesses for the prosecution 
recalled for the purposes of cross-examination. 
S. 256 of the Code of Criminal Procedure gives the 
Magistrate no discretion in the matter. After a 
charge has been drawn up, it is the duty of the 
Magistrate to require the accused to state 
whether he wishes to cross-examine, and, if so, 
which of the witnesses for the prosecution whose 
evidence has been taken. The fact that there has 
been already some cross-examination beofre the 
charge has been drawn up does not affect this 
privilege. It is only after the accused has entered 
upon his defence that the Magistrate is given a 
discretion to refuse such an application, on the 
ground that it is made for the purpose of vexation 
or delay or for defeating . the ends of justice. 
Zamunia v. Ram Tahal I. Ii. R. 27 Calc. 870 

4 C. W. H. 469 

63, — — Summoning wit- 

nesses for prosecution for further cross-examin- 
ation — Refusal of such application for inadequate 
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(c) Cross-examination — contd. 

reason — Criminal Procedure Code, 1898 , s. 257 . 
The mere fact that the witnesses for the prosecu- 
tion had already been cross-examined is not a 
sufficient reason for refusing to rc-summon them, 
unless the Magistrate expressly records his opinion 
that the application for the second cross-examin- 
ation is within the terms of s. 257 of the Criminal 
Procedure Code for the purpose of vexation or 
delay or for defeating the ends of justice. An 
order refusing to rc-summon witnesses without 
assigning any such reasons is not a proper order. 
When an application to re- summon witnesses for the 
prosecution was made, not on the day the accused 
were called on to make their defence, but on the 
following clay : — Held, that the delay of one day 
was in itself no sufficient reason for refusing the 
application. Sbeenath Barai v. Empress. 

4 a W. H. 241 

70. — - Criminal Pro- 

cedure Code (Act V of 2898), ss. 256, 257— Cross- 
examination of witness for prosecution , right of. 
When after the charge was drawn the accused 
claimed the right to have the medical officer re- 
summoned for the purpose of cross-examination, 
and the Magistrate refused to allow process except 
on payment of fees for his attendance, and the 
Magistrate in his explanation to the High Court 
said that the accused had the opportunity to cross- 
examine the witness immediately after his examin- 
ation-in-chief was concluded, but that he had 
declined to do so :—Held, that under the terms of 
s. 256, Criminal Procedure Code, the accused was 
entitled to claim this as a matter of right, and that 
s. 257, Criminal Procedure Code, did not apply to 
the present case. Iswar Chunder Raut v. Kali 
Kumar Bass * . . 4 C. W. H. 351 

71. __ — - Cross-examin- 

ation previous to framing of charge — ■ Criminal 
Procedure Code, 1872, s. 218. An accused person 
was held to be not deprived of the right given him 
hy s. 218, Act X of 1872, to recall and cross-examine 
the witnesses for the prosecution after the charge 
had been drawn up against him by reason of the 
witnesses having been cross-examined before the 
charge was framed. A Magistrate should not of his 
own motion discharge the witnesses for the prose- 
cution until the accused person has exercised or 
waive the right of cross-examination given him 
by the section. When it becomes necessary to 
adjourn the hearing, the Magistrate should in all 
cases enquire of the accused if he desires tc exercise 
his right of recalling the witnesses for the prosecu- 
tion, or consents to the diseh arge of all or any of 
them. If the accused consents to their discharge, 
and they are discharged accordingly, he is not 
entitled to have them re-summoned as a matter 
of right. Where it became necessary to adjourn 
the hearing and the Magistrate did not call upon 
' the accused to exercise his right under the section* 

and there was no sufficient proof that the accused 
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(c) Cross-examination — contd. 

could only be recalled immediately after the framing: 
of the charge : — Held, that accused persons always- 
had a right to recall prosecution witnesses, which, 
ceased only when they themselves waived it ; that 
Magistrates could waive all inconvenience to wit- 
nesses by asking accused persons, on the drawing, 
up of charges, whether they required the further 
attendance of the witnesses ; and that the convic- 
tion must be set aside because the accused had not 
enjoyed the protection provided by the law. 
Queen v. Ram Keshan Halwai . 

25 W. R. Or. 48- 

78. t — - Accused— De- 

fence — Evidence Act (I of 1872), s. 154 — Code of 
Criminal Procedure ( Act V of 1898), s. 257— Prose- 
cution. Certain witnesses for the prosecution were- 
examined. The accused applied to the Court 
for an adjournment, to enable them to cross-ex- 
amine the witnesses by Counsel. Tn© application 
was refused, and the accused, being called upon to- 
cross-examine, were not in a position to do so. 
The accused then applied that the witnesses should 
be summoned as witnesses for the defence. The 
witnesses were summoned, and, when Counsel for 
the accused proceeded to cross-examine them, he 
was not allowed to do so. Held , that the mere fact 
that the accused had been compelled to treat the 
witnesses for the prosecution as their own witnesses 
did not change their character. Held, also, that, 
although the accused were compelled to obtain their 
attendance as witnesses for the defence, they Were- 
really summoned under s. 257 of the Code of Crimi- 
nal Procedure “for the purpose of cross-examin- 
ation , 55 and the Magistrate was wrong in refusing 
to allow their cross-examination. She o pr ak ash 
Singh v. Rawlins (1901) I. X». R. 28 Calc. 594 

77. .. : Criminal 

Procedure Code ( Act V of 1898)— Cross-examination 
of 'prosecution loitnesses — Expenses of recalling 
witnesses. Where the witnesses for the prosecution 
were' cross-examined before the framing df the 
charge, on the understanding that the accused 
would not require the witnesses to be recalled for 
further cross-examination after the charge ; — Held, 
that it was not open to the Magistrate to refuse 
the application of the accused that the witnesses 
might be recalled after the charge had been framed. 
Held, also, that, in the circumstances, it was proper 
that the accused should pay the expenses of 
recalling witnesses, which they had offered to pay. 
Kokil Chose v. Kasimuddi Malita (1902). 

8 a W. N» 424 

78, — - Accused, right 

of, to cross-examine prosecution witness 'before 
charge— Warrant case. In a 'ease under 

380 of the Penal Code :■ — Held, that opportunity 
should be given to an accused, if he so desires, 
to cross-examine the prosecution witnesses, even 
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consented to the discharge of the witnesses for the 
prosecution, it was held that the accused was 
entitled to have the witnesses, whom he desired to 
cross-examine at the further hearing re-summoned. 
Queer e : If the Magistrate before granting an 
adjournment called upon the accused to exercise 
his right of recalling the witnesses for the prosecu- 
tion, and the accused refused to do so at that time, 
whether the Magistrate would thereupon be at 
liberty to discharge the witnesses. Queen v. 
Ball Mahomed . . . 6 N. W. 284 

72. . Right of accused 

to cross-examine witnesses — Examination of accused 
— Discretion of Magistrate. An accused should be 
allowed at preliminary inquiries before a Magistrate 
to cross-examine the witnesses ; but whether the 
accused himself shall be examined upon the matter 
of the charge by the Magistrate is left entirely to 
the discretion of the Magistrate, and such discretion 
should not be exercised when the Magistrate 
thinks that the evidence for the prosecution does 
not disclose any proper subject of criminal charge 
against the prisoner. Queen v. Shama Sunkur 
Biswas . . . 10W.R.O. 25 

. 7 ^ - Right of accused 

to recall witnesses for prosecution — Crimina l 
Procedure Code {Act X of 1872), ss. 217, 218 . 
Reading ss. 217 and 218 of the Criminal Procedure 
Code together, it appears that, if an accused person 
desires to recall and cross-examine the witnesses 
for the prosecution, the time at which he should 
express such desire is when the charge is read over 
to him and he is called upon to make his defence ; 
and although it is in the discretion of the Magis- 
trate to recall the witnesses at a subsequent stage 
of the case, the accused has no right to insist upon 
the witnesses being recalled. Faiz Adi v. Koromdi. 

I. B. R. 7 Calc. 28 

s. c. In the matter of Faiz Ali . 8 C. X*. R. 825 

■ . 74 - — - — • Cross-examin- 

ation of witnesses for the prosecution. As a rule, 
the proper and convenient time for the purpose 
of cross-examination of the witnesses lor the 
prosecution is at the commencement of the accused 
person’s defence ; but it is in the discretion of the 
Criminal Court to allow the accused to recall and 
cross-examine the witnesses for the prosecution 
at any period of the defence when the Court may 
think such a step right and proper. Khurruck- 
dharer Singh tv Pershadee Mundul. 

22 W. R. Or. 44 

■ ; Refusal to allow 
accused to recall witnesses for prosecution — 
Waiver of right hj accused . Where certain accused 
persons, who were convicted of using criminal 
force, had not been allowed to recall and cross- 
witnesses for the prosecution, because, 
thie.’dlf^li^g' officer belie red that such witnesses 
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WITNESS — CRIMINAL CASES — contd. 

5. EXAMINATION OF WITNESSES — concld. 

(c) Cross-examination — condd. 
though a charge may not be framed. Ashirbad 
Muchi v. Majee Muchini (1904) 

8 C. W. N. 838 

6. CONSIDERATION AND WEIGHT OF 

EVIDENCE. j 

1. Weight of evidence — Single 

witness— Evidence of fact. The evidence of one 
witness, if reliable, is sufficient to prove a fact. 
Zalem Misser v. Kundtjn Kooer 

II W. R. 194 

Balindur Nabain v. Kalla Messoo Koos 

18 W. R. 3 

Prosonno Narain Deb v. Romonee Dossee. 

10 W. R. 238 

2. — . — — Discrepancies in evidence 
of witnesses — Effect of discrepa-ncies. Discre- 
pancies in the evidence of witnesses are not the less 
destructive of their testimony because a greater 
sagacity on the part of the witnesses would have 
avoided them. Reg. v . Kalu Patil 

11 Bom. Or. 146 

8. Consideration of evi&ene® 

— Assumption of bad character of prisoner. A 
Judge cannot properly weigh evidence which starts 
with an assumption of the general bad character of 
the prisoners. Queen v. Kalu Mal 

7 W. R. Cr. 103 

4. Value of evidence— Value 

of evidence of medical witness. In trying a prisoner 
charged with giving false evidence, a Sessions Judge 
rejected facts which were proved by the evidence of 
certain witnesses, because a medical officer gave it 
as his opinion that what the witnesses deposed to 
could not be true. Held , that it was not the proper 
way to try a case to rely on mere theories of medical 
men or skilled witnesses of any sort against facts 
positively proved. Queen v. Ahmed Ally 

11 W. R. Cr. 25 


5. 


Evidence 


WITNESS — CRIMIN AX* CASES— contd. 

7. STATEMENTS GF WITNESSES — condd. 

The accused was suspected of having killed his wife. 
The police officer investigating the case sent him 
to the Sub-divisional Magistrate, who, considering 
the case as one of suspicion only, released the 
accused on bail. After the post mortem , the inves- 
tigation was renewed, and three days after the 
release of the accused the police officer sent a 
number of witnesses to an Honorary Magistrate* 
not having jurisdiction to try the case, to have 
their statements recorded under s. 164 of the 
Criminal Procedure Code, on the ground that there- 
was every chance of their being gained over. Their 
statements as also that of the accused, were 
recorded by that Magistrate. Held , that the police 
officer had no authority to place the witnesses before 
the Honorary Magistrate, as they did not appear 
voluntarily. Held, also, that the Honorary Magis- 
trate, being a member of an independent Bench 
exercising third-class powers, could not, unless 
he was specially authorised, act independently* 
that is to say, when not sitting on the Bench. 
Held , further, that the object of s. 162 of the Crimi- 
nal Procedure Code would he defeated if, while a 
police-officer cannot himself record any statement 
made to him by a person under examination, he 
can do so by causing tbe persons to appear before- 
a local Magistrate not competent to deal with the- 
case, and get their statements recorded by him. 
If the police officer had reason to believe that the 
witnesses were likely to be gained over by the 
accused or his party, the police officer should have 
sent in the accused and the witnesses to the Magis- 
trate having jurisdiction, without delay Empe- 
ror v. Nuri Sheikh (1902). 

I. X. R. 29 Calc. 483 
6 C. W. N. 598 


disbelieved in 
some parts and accepted in others. Where 
the evidence at a trial is in part disbelieved, as to 
which part it is thought that the Witnesses had 
committed perjury, it is unsafe to accept the 
evidence of those witnesses in other parts and to 
convict the prisoner thereon. Jaspath Singh 
v. Queen-Empress ... I. Xu R. 14 Calc. 184 

7. STATEMENTS OF WITNESSES. 

X — — — * Witnesses, state- 

ments of— Police investigation— Power of Ma- 
gistrate to record statements not voluntarily made — 
Duly of police when fear of witnesses being gained 
over— Magistrates, Bench of ; power of member to 
■act independently— Murder — Suspicion— Criminal 
Procedure Gode (Act V of 2898), ss. IS, 12, 162, 164, 
and 807— Penal Code (Act XLV of 1860), s. 302. 

vol; v. 


2 , Statement of 

witness taken by the police during investigation and 
recorded in the special diary — Copies of such state- 
ments when to be given to the accused — Criminal 
Procedure Code {Act V of 1898), ss. 161 and 162- 
Practice. Where the trying Magistrate, at the 
instance of the accused, called for the statements' 
of certain prosecution witnesses recorded by the 
police during their investigation in the special 
diary and then returned them to the police without 
recording an order that he did not think it expe- 
dient in the interests of justice to furnish the- 
accused with a copy and also disallowed an applica- 
tion to summon a defence witness -.—Held, that 
the Sessions Judge should re-hear the appeal and 
examine this witness, and send for the statements 
recorded by the police and, if he found anything in 
them of advantage to the accused, that he should 
also summon the witnesses who made them and 
allow cross-examination after supplying the- 
accused with a copy of their statements. Salt 
Emperor (1909) . I. X. R. 36 Gale. 500 

8. PROSECUTION OF WITNESS. 

Prosecution of wit* 


ness— Defamation. A prosecution for defamation 

18 Y 



( 13130 ) 


DIGEST OF CASES, 


( 13129 ) 


WITNESS— CRIMINAL CASES — condd. 

8. PROSECUTION OF WITNESS — conoid. 
tion under s. 499 of the Indian Penal Code will not 
lie against a witness in respect of any statement 
made by him in the course of giving evidence, 
even if such statement may be not relevant to the 
matter tinder inquiry. Baboo Gimnesh 'Du.it Singh 
v. Mugneeram Chowdhry y 11 B. L. R* 321 , followed. 
Daivk D* B. 7 H. L. 744, 

Abdul Hakim v. Tej Ghun&er Milker ji, I. L. R. 
3 AIL 8 IS ; and Isuri Prasad Singh v. Umrao 
singh , I. L. R . 22 All. 234 , referred to. Emperor v. 
Gang a Prasad (1907) . I. L. B. 29 AIL 685 

WOMAN. 

See Daughter. 

See Daughter-in-Law. 

See Married Woman. 

See Pardanashin Woman. 

See Widow. 

See Wife. 

WORDS AND PHRASES. 

See Construction. 

I. L. R. 32 Rom . 386 

See Will . I. Xj. R. 31 Mad. 283 


“ accused person, 2 

1898, s. 437 — 

Iman Mandal v. Empress 


« act 

See ante , “ abstain from a certain 
act.” 

_ « actionable claim,” in Act IV 

of 1882, s. 135 — 

Mathura Das v. Murlidhar 

I. Ii. R. 24 AIL 517 

— - “ actual possession 

Batul Begam v. Mansur Ali Khan 

I. Ii. R. 24 AIL 17 
s.c. Xi« R. 28 I. A. 248 
5 C. W. N. 888 

“ add ” — 

See post , “ shall add to any existing: 
embankment.” 

“adjusted” — 

See post , “ if a suit be adjusted.” 
“ adjacent ” — 

See Enhancement of rent. 

1 Agra Rev*. 64 ; 21 W. R. 157 

— “ adjustment of suit ”■ — 

See Civil Procedure Code, 1882, 
■; s. 375' . . I. L. R. 33 Rom. 69 

<r administration” — 

See post , “ whenever the direction 
of the Court is deemed neees - 
sary for the administration 
of such trust.” 

— adult ” — 

See Public. Demands Recovery Act 
(Beng. 1 of 1895), ss. 10, 31. 

I. Ii. R. 34 Calc, 787 

A,,:, r . U ^ v;<g adultery ” — 

See Maintenance Order of Ceimin al 
Court I. L, R. 17 Mad. 260 

— “affecting the decision of the 

case, ” in Act XIV of 1882, s. 591— 

■ Gular Ktjnwar v. Thakur • Das 

I. L. R. 24 AIL 464 

Tasadduq Husain ' v, ' R a’ " '■■■• 

' I, !*♦ R. 25 All; 280' 

<f agricultural purposes \ ; 

■ ' See post , “ solely for agricul- 

tural purposes,” ; , 

—■ — “ agriculturist ' ■ ;/ ' : \ ^ 

See Rekxhan Agriculturists’ Rilim* 
Act , . L I*. R. 83 Bom. 376 


— w abatement of rent,*’ in Act XII 

of 1881, Ch. II— 

Beni Prasad Kuari v. Dukiii Rai 

I. L. R. 23 AIL 270 

w absence ” — 

See post , “ in the absence of a con- 
tract to the contrary.’* 

See post, u in the event . . of 

his absence, etc.” 

• « abstain from a eer lain act,” in 
Act V of 1898, s. 144 — ■ 

Queen-Empress v. Abdulla Saheb 

1. 1*. R. 24 Mad. 262 
Raman andhan Chetti v. Mure gappa Ohetti 

I. Ii. R. 24 Mad. 45 

- ?* abwab • ; : 0u:XyS { : : 

See post, “all impositions upon 
tenants under the denomination 
of abwab. 5 ’ 

— — — , “ accepting : 

See Stamp Act, 1879, s. tj 1 

X. L. R. 7 Mad. 71 

"access 55 — 

See post , “ place to which the public 
have access,*’ 
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— 14 aggrieved 

See post , 44 person aggrieved.” 

44 alienate ” — 

Sec pos^ 44 no power to alienate.” 

— “all impositions upon tenants 

under the denomination of abwab, ” in 
Act VIII of 1885, s. 74— 

Jotindra Mohan Tagore v. Chandra Nath 
Sapui . . 6 C, W, I. 380 

— — 44 all proceedings under this Act 

between party and party,” in Act IV of 
1869, s. 45— 

Ramsay v. Boyl . I. I». R. 30 Gale. 489 

- — 44 all stipulations and reserva- 

tions for the payment of such,” in Act 
VIII of 1885, s. 74— 

Jotindra Mohan Tagore v. Chandra Nath 
Sapui 6 C. W. 3N. 360 

44 all the parties to a suit,” in 

Act XIV of 1882, s. 506— 

Pitam Mal v. Sadxq Ali (1898) 

I. L. R. 24 AIL 229 

44 alter”— 

See post, 44 materially alter the 
structure of any house.” 

44 always and for ever ” — 

Aziz-un-Nissa v. Tassaduq Husain (1901) 

I. X*. R. 23 All. 324 
s.e, 5 C. W. JN. 569 
L. R. 28 I. A. 65 

and it shall be also lawful for 

the Court, on those or any other occa- 
sions, ” in 11 & 12 Viet., e. 21, s. 36 — 

In the matter of Chuni La.l Oswal 

I. D. R. 29 Calc. 503 

— 44 annual value ” — 

See Cess, Assessment of. 

I. L. R. 35 Gale. 82; 
11 C. W. H. 1053 

• 44 any dispute shall arise respect- 
ing the right of succession, ” in Act XX 
of 1863, s. 5— 

Gopala Ayyar v . Arunachallam Chetty ' 

I. Ii. R. 26 Mad. 85 

_ 44 any interest 

See post, 44 devolution of any 
interest.” 

— — - « any other animal 

$ee Penal Code, s. 429. 

I. I*. R. 22 Gale. 457 


WORDS AND PHRASES — conid* 

— 44 any other reasonable cause, ,s 

in Act XVIII of 1879, s. 13 (/}— 

In the matter of Jogendra Narayan Bose 

5 C.W. INV48 

LeMesurier v. Wajid Hossain 

I. L. R. 29 Gale. 890 
s.e. 8 C, W. JST. 556 

— 4/ any person having an$ interest 

in, orleharge upon, the property, ” in Act 
IV of 1882, s. 91 (a)— 

Girish Chunder Dey v. Juramoni Be 

5 C. W.H.83 

— 44 any person whose immoveable 

property has been sold,” in Act XIV of 
1882, s. 310A— 

Kedar Nath Sen v. Uma Churn 

6 C. W. NT. 57 

44 any such offence, ” in Act XIiV 

of 1860, s. 224— 

Deo Sahay Lal v. Queen-Empress 

1. L. R. 28 Calc. 253 
s.e. 5 C. W. H. 289 

— _ 44 any sufficient cause ” — 

See post, “ prevented by any 
sufficient cause.” 

, 44 anything which the landlord 

is, under this Act, required or authorised 
to do, ” in Act VIII of 1085, s. 188— 

Sher Bahadur Sahu v. Mackenzie 

7 C. W. NT. 400 

, 44 appeal” — 

See post , “ Court to which 

appeals ordinarily lie.” t 
See post , 44 order made on appeal.” 

— , in Act XV of 1877, s. 5— 

Sarat Chandra Dey v. Brojeshwari Dassi 

1. 1*. R. 30 Calc. 790 

• 44 appear”— 

See Bombay Municipal Act, 1888, s. 354 
I. D. R. 33 Rom. 334 

- 44 application ” — 

See post , 44 person entitled to insti- 
tute suit or make an applica- 
tion” 

— 44 apprehension ” — 

See post , 44 assisting a person in any 
way to evade apprehension.” 

; : ■. 44 area 

See post, ^ the area for which rent 
has* been previously paid.” 

ii 44 armed”— 

See post, “ goes armed.” 

. 18 y 2 
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, « award, " in Act I of 1894-— 

Ezra v. Secretary of State 

I. X. B. 30 Calc. 36- 
s.c. 7 a w. m 248 

< ‘‘ become useless and inopera- 

tive, 95 in Act V of 1881, s. 50 {4 ) — 

Bal Gangadhar Tilak v. Sakwarbai 

I. X. R, 26 Bom, 792 

— — “benefit 

See post , “for the benefit of the 
inmates of the hospital.” 

“ bhog 

Ram Krishna Mahapatra v* Mohunt Padma 
Ci-iaran Deb Goswami . 6 C. W. 1ST. 663 

— “ bind down 99 — 

Sukru Dosadh v. Ram Pergash Singh 

I*. R. 30 Calc, 443 
s.c. 7 C. W. 3ST. 174 

“ bound by law to pay, ” in Act 

IX of 1872, s. 69— 

Bipin Behari Sarnokar v. Kalidas Chatteiu ee 

6 0, W. H. 336 

v-— — “ breach of promise of marriage," 
in Act XV of 1882, s. 19 (q ) — 

Muhammad Ashruff Hussain Saher v. Muham- 
mad Ali . I. X. R. 24 Mad. ' 652. 

“ breach of the peace ” — 

See post , “ offences involving a 
breach of the peace.’ ’ 

“ bull " and “ cow 

See Penal Code, s. 429. 

I. I*. R. 22 Calc. 457 

“ but of a lower class, ” in Manu, 

Oh. IX, verse 122— 

J aguish Bahadurs. Sheo Pertab Singh 

1. 1*. R. 23 AIL 369 
s.c. 5 C. W. B. 602 
X. R. 28 I. A. 100 

— ■ “ by a ship 

Xhe “ Telena ” 

I. X*. R* .29 Cal0,,4O2, 
if " . X ■ s - e * 6 ?73 

— — “ by way of wager," in Act IX 

of 1872, s. 30 — 

Kong Yu Lone & Co. v. Lowjee Nan jee 
I. X. R. 29 Calc* 461 
s.c, 5 C. W* H, 714 
I*. B.- 28; I* 'A^ 288 

. « candidate for a degree " — 

See Bombay University Act, 1857, s* 12 
I. X.B.23 Bom, 465 


— , “ arms — 
See Sword-stick. 


— “ article " — 

See post , “ medicated article." 

— — — - “ articles 

See Railways Act, IS 90, s. 75. 

I. Xi. R. 33 Bom. 708 

— — artificer, workman or labourer" 

See Workmen’s Breach of Contract 
Act (XIII of 1859), s. 1 

I. X, R. 36 Calc. 917 

' “ artizan " — 

See Emigration Act, s. 107. 

I. X.R. 32 Bom. 10 

■ — * f as ' determinable " — 

See Suits Valuation Act, 1887, ss. 8, 11. 

I. X. R. 31 Bom. 73 

— . — — * assessment ” — 

See post, “ settlement of the assess- 
ment." 

— — — “ assistance," in Act XXV of 
1860, s. 187 — 

In the matter of Rama y a Naika 

I. X. R. 26 Mad. 419 

— “ assisting a person in any way 

to evade apprehension,” in Act XXV 
Of 1860, s. 21633 — 

Emperor v. Husain Baksh 

I. X. R, 25 AIL 281 

— — — “ attendant circumstances " — 

See Will I. X, R. 32 Mad. 443 

■ — ■* — — “ attestation 

Dinamoyee Debt ?x Bon Behari Kapur 

7 a W. 1ST. 160 

— - “ attested,” in Act XWof 1882, s. 

50— 

Eamji Haribhai % Bax Parvati 

I. Tj. R, 27 Bom, 81 

— — . % authorised 

See ante , a anything which the 
if? landlord is, under this Act, 
required or authorised to do." 

— — authority competent in this be- 
half"— 

f j i ;• Spe Civil Procedure Code, 1882, *. 440. 

X X, R. 31 Bom. 413 



See Limitation Act, 1877, Sch. II, Arts. 
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"WORDS AND PHRASES — contd. 

— 4 4 capital ” — 

See Madras Municipal Act. 
Sch. V. . I, I*. B. SI M 


WORDS AID PHRASES — contd. 

“ certified purchaser ” — 

See Civil Procedure Code (Act XIV of 
1882), s. 317 . I. Xi. R. 31 Bom. 61 

See Execution of Decree. 

I. Xj. R. 31 Bom. 61 

■ — “charge” — 

See ante , “ any person having any 
interest in or charge upon the 
property.” 

See post, “ false charge.” 

in Act XLV of 1860, s. 2X1— 

Rayan Kutti v . Emperor 

I. h. R. 26 Mad. 640 

— - “chattels” — 

See post, “ goods and chattels. 5 ’ 

“ ehowdhuri ” — 

See Hindu Law I. B. R. 36 Calc. 590 


“carriers”— 

See post , “ common carriers.” 

“ case ” — 

See ante, “affecting the decision 
of the case.” 

See post , “criminal case.” 

See post , “ in the case.” 

See Transfer of Criminal cases. 

I. Ii. R. 28 Calc. 709 
Lolit Mohan Moitra v. Sueja Kant Acharjee 

I. Is. R. 28 Calc, 709 
s.c. 5 C. W. H. 749 

in Act II of 1899, s. 57- 

Reference under Stamp Act, s. 57 

I. Ii. R. 25 Mad 751 

— “ cash on delivery ” — 

See Contract — Construction of Con- 
tracts . . I- L. R. 16 Calc. 417 

“ caste ” — 

See post , “ shall he of any of the 
lower castes,” etc. 


— “ City of Bombay,” limits of. 

See Bombay Municipal Act. 

I. X,. R. 30 Bom. 126 

— “claim”— 

See ante , “ actionable claim.” 


but of a lower class, 


“cause” — 

See ante , “ any other reasonable 

cause.” 

See post , “ costs in the cause.” 

See post , “ good cause.” 

See post , “ other reasonable cause.” 

See post , “ prevented by any 

sufficient cause.” 

See post , u reasonable and probable 
cause.” 

See post , “ sufficient cause.” 

- — “ cause of action ” — 

See Letters Patent 

I. Xi. R. 30 Bom. 167 

— “ cause of action ” — 

* in Act XIV of 1882, s. 17— 

Banke Behari Lal v. Pokhe Ram 

I. X,. R. 25 All. 48 

— in Act XXV of 1882, s. 424- 

Secretary of State for India in Council v. 
Pbrumal Pillai . I. Ii. R. 24 Mad. 279 

‘ ; certificate 

.See post , “ order granting a 
certificate.” 


— “ clearing,” in Mad. Act IV of 

1882, s. 21 (a) — 

Emperor v. Venkanna Prabhu 

I. Xi. R. 26 Mad. 470 


“ cocaine — 

Emperor v. Jamsetji Cawasji Cam a 


— . “ com ” — 

See Penal Code, s. 230. 


“comes/’ in Act II of 1898, 

s. 83 (1)— 

King-Emperor v. Balu Kuppayyan 

I. B. R. 25 Mad. 525 

“ commission of an offence ” — 

See Criminal Procedure Code, 1898, 
s, 565 (4) 

I. Xi. R. 31 Mad. 548 

“commit”— 

See post, “may commit.” 

See post, “ order him to be commit- 
ted for trial.” 

See post, “sufficient ground for 
committing.” 
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44 common carriers ” — 

East Indian Bailway Company v. Kalida 
Mukerji . ... I* ^8 Calc. 401 


44 corpus delicti ” — 

See Theft . . 7 Mad. Ap. I# 

44 costs in the cause ” — 

Templeton v. Laurie I. X». R« 25 Bom, 230 

- __ 44 Court 

Hari Pandurang ■ v. Secretary of State 

for India . . I. Xi. R* 27 Bom. 424 

See, also, post , “ whenever the diree- 
tion of the Court, etc.” 

- — — in Act I of 1894 — 

Ezra v. Secretary of State 

I. Xi. R. 30 Calc. 36 
8.c. 7 C. W. 3ST. 249 

44 Court ” — 

See Commissioner for examining Wit- 
ness . . 11 C. W. hr. 909 

See Confession . X. Xi. R. 4 Calc. 483 

See Criminal Procedure Code (Act V 
of 1898), s. 470. 

X. B. B. 34 Calc, 551 

<« Court,” interpretation "of. 

See Criminal Procedure Code (Act V 

of 1898), s. 476. I. R, B. 32 Bom, 184 

44 Court of competent jurisdic- 
tion, ” in Act V of 1808, s. 537— 

King-Emperor v. Tirumal Reddi 

I. X, B. 24 Mad. 523 

“/.Court to which appeals ordi- 
narily lie,” in Act V of 1898. s. 195 (?)— • 

Eroma Variae v. Emperor 

I. Xi. B. 28 Mad. 856 

Sadhu Lall v. Bam Ciiubn Pasi 

I. B. B. 30 Calc. 394 
s.c. 7 C, W. 3ST. 114 

“ Court which passed the 

decree.” 

See Civil Procedure Code (Act XIV 
of 1882), s. 132. 12 C. W. 3ST. 859' 

“ cow ” — 

See Penal Code, s. 429. 

I. B. B. 22 Calc. 457 


__ 44 community” — 

See post, 44 member of the village 
community *’ 

See post , 44 village community.” 

- 44 compartment ” — 

See Railways Act, 1890, s. 110. 

X. B. B. 24 Bom. 203 

44 compass map 

45 Compass map ” 
generally means the revenue survey’s map. Betts 
v. Mahomed Ismail Ohowdhry 25 W. B. 521 

— — 44 competent jurisdiction 

See post, “ court of competent juris- 
diction. ” 

— — 44 complaint 

in Act V of 1898, s. 4 (/?-)— 

lALJI CtOPE v. Giridhabi Chaudhuei 

5 C. W. XT. 106 

- — in Act “V of 1898, s. 199— 

Tara Pros ad Laha v. Emperor 

I, Xi. B. 30 Calc. 910 

— — 44 completion ” — 

See Bombay Municipal Act (III of 1888) 
s. 353. 1. 1.. B. 19 Bom, 372 

44 continuing wrong,” in Act 
XV of 1877, s2 23 — 

Rajah of Vankatagiri r. Isakapalli Subriah 

I, Xi, B. 28 Mad. 410 

— _ — - 44 contract”— 

See post, '* in the absence of a con- 
tract to the contrary.” 

■ /* contract in writing, regis- 
tered,” ixx Act XV of 1877, Sch II, Art. 
118 — 

;■ ^C^APPA \V * ' "'VaXLU'R: I ZaMINDAB 

I, Xi. B. 25 Mad. 50 

Bisshachala HaicKar v, Varada Chariar (1901) 
I, Xi. B. 25 Mad, 55 

1 

** contrary 

See post, u in the absence of a 
if’l'j.,.- . contract to the contrary.” 

44 convenient and fitting,” in 
Mad. Act X. of 1884, s. 392— 

Mohiiun Sait v. Municipal Com- 
City of Madras 

X. I*. R* 25 Mad. 118 


44 credible information;” 

See ' Gambling ■ Act, 1867,/ m , , B , , 6 ^ ; ; , 

I. B. R, 28 All 210 

— - ' 4 creditor 

Ishvar Timappa Hegde v , Dever Veneapfa 
Shanbog . , . X, Xi. B. 27 Bom. 148 

See also, post, u joint -creditors.” 

See, also, . post, , u mere ; fbrbearan«- 
on the parti of the: credifbi?.” v .!l 
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"WOEDS AND PHRASES — contd. 

— " criminal case 

^ _ in Act y 0 f 1898— 

Arumuga Egundan . I. I». R. 20 Mad. 188 
^ re Pandurang Govind Pujari 

I. L. R. 25 Bom. 170 
Lolit Mohun Moitra v. Surja Kant Acharjee 
I. L. R. 28 Calc. 709 
s.c. 5 C. W. H. 749 

— in Letters Patent, High Courts, 

1885, cl. 29— 

Lolit Mohan Moitra v. Surja Kant Acharjee 

I. L. R. 28 Calc. 709 
s.c. 5 C. W. isr. 749 


WORDS AHD PHRASES — contd , 

« date of sale 55 — 

in Act XIV of 1882, s. 310 A 

Chowdhry Kesri Sahay v. Giani Roy 

I. L. R. 29 Calc. 028 
s.c. 8 C. W. H. 776 


Matangini Chaudhurani v. Sreenath. Das 

7 C. W. 1ST. 552 


— - “daughter-in-law 55 — 

See post, “ dependent daughter-in- 
law.” 


— “ debt 55 — 

See Certificate Act, s. 4. 


— “ criminal case 99 

See Transfer of Criminal Cases. 

I. L. R. 28 Calc. 709 


&ee Insolvency Act, s. 26. 


— “ criminal force, 

1898, s. 522— 

Srihari Shome v. Lal Khan , 


Arumugam Pillai v. Valura Koundan 

1. 1,. R. 24 Mad. 22 

“debtor”— 

See post , “ right, title and interest of 
the debtors. 55 

See post, “ same judgment-debtor.” 

“ decision 55 — 

See ante, “ affecting the decision 
of the ease. 55 
- - “ decree 55 — 

See appeal. . I. L. R, 34 Calc. 584 

See Privy Council 

I. L. R. 32 Bom. 108 

See post, “executioner satisfaction 
of the decree. 55 

in Act XIV of 1882, s. 2— 

Lalnarain Singh v. Mahomed Rafiuddin 

I. X,.- R. 28 Calc. 81 

R adha Kate Singh v. Chandi Chaean Singh 
I. X*. R. 30 Calc. 660 
s.c. 7 C. W.,^. 486 

Tej Singh v. Chabeli Ram 

I. D. R. 24 All, 

Veeraswami v. Manager, Pittapur Estate 
I. L. R. 28 Mad. 518 

in Act XIV of 1882, s. 273- 

Vasudeva Ravi Varman v. ; Naeayana 
Pattar . . . . I. Is. R. 24 Mad. 341 

- in Act XIV of 1882, s. 594— 

Bombay Burma Trading Corporation, Ld. v. 
Dobabji Cuesetji Shroff 

I. Is. R. 27 Bout 415 


~ — “ crops or other produce of 

land, 55 in Act V of 1898, s. 145 (2)— 

Ramzan Ali v. Janardhan Singh 

I. Ii. R. 30 Calc. 110 
S.e. 6 C. W. H. 881 


— “ cross-examination 55 — 

See post, for the purpose of cross 
examination. 55 


— « cruelty 99 — 

See Criminal Procedure Code, s. 488. 

1. I». R. 11 All. 480 

See Maintenance, Orders of Criminal 
Court as to . I. L. R. 11 All. 480 


, — — * “ current year, 55 meaning of— 

See Sale for Arrears of Revenue. 

I. Ii. R. 34 Cal e. 381 

“current year, 55 in Act XI of 
1859, s. 5— 

Jahnnovi Chowdharani v. Secretary of 
State for India . . 7 C. "W. BT. 377 

“ danger 55 — 

See Bombay Municipal Act, s. 354. 

I. Ii. R. 33 Bom. 334 

“ date 55 — 

See post, “ the date of issuing a 
notice. 55 

“ date of payment 

Manoo Lal v. Durga Prasad Singh 

5 C, W. 17. 653 
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WORDS AND PHRASES — conid, 

— — “ dliarmam ” — 

See Hindu Law — Will. 


WORDS AND PHRASES— eontd. 

. ** decree ” — concld* 

, — — - fix Agency Buies for Ganjam and 

, Vizagapatam — 

VlKRAMADEO MuHARAJULUM GaRU V. NELADEVI 

Pattamadhadevi Garu X X. B. 20 Mad, 20o 

— « decree for money against 

several persons 

See Civil Procedure Code, 1882, 

a 232 . I. X. B. SI Bom. 80S 

_ “ decree-holder ” — 

See post, “ for payment to the decree- 
holder.” 

« in Act XIV of 1882, s. 311— 

Be joy Singh Budhurta v. Hukum Chand 

I. X. B. 29 Calc. 548 

“ defaulter 

See post , M movable and immovable 
property of a defaulter.” 

« dependent daughter-in law”— 

SlPDESSUEY BASSEE V* JONARDAN SaRKAR 

I. 1,. B. 29 Calc. 557 
s.c. 0 C. W. X. 580 

dependent member 

Siddessury Basse® v. Jo star dan Sarkar 

1. 1*. B. 29 Calc. 557 
s.c. 0 C. W. X. 530 

— ~ <f descendants ” — 

See Ghatwali Tester. 

I. X*. B. 22 Calc. 156 

See Hindu La xv— W ill — Construction 
, of. Wills— Remoteness 1 Mad. 400 

“ description ” — 

See post, u stamp o! improper de- 
scription,” 

- - - “ desertion ” 


“ diligence ” — 

See post , “ prosecuting with due 

diligence.” 

direction — 

See post , <c whenever the direction of 
the court, ” etc. 

“ discharge ” — 

in Act V of 1898, s. 209— 

Krishna Reddi v. Subbamma 

I. X. B. 24 Mad. 136 


in Act V of 1898, s. 437- 

Iman Mandal v. Empress 


“discloses himself,” construc- 
tion of — 

See Contract Act (IX of 1872), s, 231. 

X X. B. 32 Bom. 856 

— _ « dishonestly, ” in Act XXV of 

I860— 

Emperor q. Mahabir Singh 

X X. B. 25 All. 31 

Kedar Nath Chattekjee i\ King-Emperor 

5 C. W. NT. 897 

Subudhi Ranatho v. Balarama Pudi (1902) 

I, X, R. 20 Mad. 481 

« dispute ” — 

See ante , “ any dispute shall arise.” 

See post , 44 parties concerned in such 
dispute.” 

See post , “ subject of dispute.” 

See post , “ subjects in dispute,” 

“ distant kindred 

Abdul Seeang 4' Putee Bibi 

I. X. B. 29 Calc. 738 

4 distinct matters *' — 

See post , “ instrument comprising or 
relating to several distinct 
matters.” 

; See post , u several- distinct matters.**, 

— — — distinct subjects— 

See Court Pees Act, 1870, s, 17, 

, XX. B. I AIL .552 

— — “ distrainer 

See post, ie with the distrainer.” 


45;; “ determined 

See pmi f [ W in which 
';:4Me';:by the tena 
• matter in issue 
• determined. 

.See 'Statutes^ constru* 


“'devolution of ai 

Act XIV of 1882, s. 372— 

• h Mohun Tagore 

‘ XX* I 
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WOE DB A1STD PHRASES —contd. 

. “ efficient ” — 

See post , “ rendering such force 

efficient in the discharge of all 
its duties.” 

... .. « efficiently represented.’’ 
« ekjaddi 

Chatab Singh v. Kalyan Swgh ^ AU _ 32 
,« eldest son to be born 

• ’■zfZSStS 

Ju. E. 28 I. A. 159 

« election” — 

Bombay ^^31 Bom. 604 

“ embankment 

See post, “ shall add to any existing 
embankment.” 

— in Bengal Act IX of 1882, s. 3- 
Bisstjmbhttk Singh v. Queen-Emrress^ ^ 1Q8 

— end” — 

See post, “ for thatjend.” 

“engaged” — 

See post, “lawfully engaged. ”J 

“ English mortgage, ” in Act IV 

of 1882, s. 58 (e)— 

Nakayana Ayyar a hU^220 

. « enhance the sentence,” in Act 

V of 1898, s. 428 (b)— 

Vemuri Seshanna . I. X. K. 28 Mad. 421 

“ enticing away, ” in Act XLV 

of 1860, s. 498 — 

In re Balambal I. L. 20 Mad. 463 

, ct entire estate, ” in Madras 

Begulation XXVI of 1802, s. 3 

Narayana Raja v. Ramaohan^Raw.^ ^ 

— “entitled” — 

See post , “ person entitled to insti- 
tute a suit or make an applica- 


WOBDS Am PHRASES — contd. 

“district” — 

See Calcutta Municipal Act, s . 557 

1. 1*. R. 33 Calc. 396 

« District Court 55 — 

See Inventions and 

“disturbance”— 

' S “ EaSEHESTS A flI'E3 OB om. 319 

“ disturbance,” in Act XX»V of 

1860, s. 296— 

VlJIARAGHAVA ClIARIAB V. EMPEROR 


IL.E.26 Mad. 554 

— *■' document 

See post , “ false document.” 

■« domestic purposes.” 

See Municipality. 

I. X R. 32 Bom. 460 

— “done” — 

See post, “ such thing to be done.” 

— “ done or intended to be done.” 

See Epidemic Diseases Act, s. 4. 

I. X R. 31 Calc. 829 

— “drug”— 

See post, “ intoxicating drug.” 

«' due care and attention 

See Penal Code, s. 499, excep. 9. 

13 C. W. H. 340 

— “ due diligence 

See post , 44 prosecuting with due 

diligence.” 

— “duly stamped”— 

See Stamp Act, 1879, s. 3. 

I. X R. 8 Calc. 284 

— “ duties ” — 

See post, “ in the event . . 

of his being incapacitated . . 

for the performance of his duties, 
etc. ” 

See post, “ rendering such force effi- 
cient in the discharge of all its 
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WORDS AID PHBASES —contd. 


44 Europeans.” 

See Criminal Procedure Code, s. 451. 

I. Xi. B. 16 All. 88 

« evade” — 

See ante , 44 assisting a person in any- 
way to evade apprehension. 55 

« execution ” — 

See post , 44 stamped at the time of 
execution. 5 5 

< — in Act XIV of 1882, s. §45 — 

Belt Coomaree v. Ramrick Dass 

5 C. W. 27. 781 

- — — — — “ execution or satisfaction of the 
decree, ” in Act XIV of 1882, s. 244— 

Kasinatha Ay yak v . Uthumansa Row- 
than . . . . I. X. B. 25 Mad. §29 

44 exercised a jurisdiction not 

vested in it by law,” in Act XIV of 1882, 
s. 622 — * 

Kebab Hath Sen v. Uma Chaban 

6 C. W. 27. 57 

^ 44 express trust ” — 

Sec Limitation Act (XV or 1877), s. 10. 

I. X». B. 32 Bom. 394 

— re failure of justice 55 — 

See post* 44 occasioned a failure of 
justice.” 

44 fair and equitable,” in Act 
VIII of 1885- 

Hem Chandra. Chowdhby r. Kali Pbosanna 

Bhaduei . . . I. X. B. 30 Calc. 1033 

s.c. X. B. 30 I. A. 177 


- — 44 filial decree passed on appeal,” 

See Privy Council 

I. Ii. B. 32 Bom. 108 

— 44 finding” — 

See post , 45 reverse the finding and 
sentence.” 

“ fitting”— 

See ante , 54 convenient and fitting.” 

— 44 forbearance ” — 

See post, “mere forbearance. 55 


criminal force, 


44 foreigner 

Kassim Mamoojee v. Isttf Mahomed Suleiman 
I. X. B. 29 Calc. 509 
s.c. 8 C. W. 27, 829 

“forever” — 

See ante, 44 always and for ever.” 

“forfeit”— 

See Magistrate, Jurisdiction of — 
Special Acts — Companies Act. 

I. D. R. 20 Calc. 678 

“for payment to the decree- 

holder, 55 in Act XIV of 1882, s. 310A <&)— 

Roshun Lall i\ Ram Latx Mulltok 

I. X,. B. 30 Calc. 202 
s.c. 7 C. W. X. 341 

44 for that end,” in Act XX. V of 

1860, s. 390 — 

Otabuddi Manjhi v. Kafiluddi Manjhi 

5 C. W. X. 372 


44 for the benefit of the inmates 
of the hospital ” — 

Fanindba Kumar Hitter v. Administrator- 
General of Bengal . 6 C. W, 27. 321 

— — “ for the purpose of cross-exami- 

nation,” in Act V of 1898, s. 257— 

Sheofrakash Singh Rawlins 

t D. B, 28 Gale. 594 

44 forthwith 55 

See Sequestration 8 Bom, O, C, 135 

444x44-4. “ found therein 55 in Bom, Act TIT 
of 1887, a, 8— 

Emperor v. Walli Mussajx •• : , 

I. X, B. 26 Bom. 641 

... I 44 fraud, surprise, or mistake, or*: 

such other special ground*'”— ; l| 4 

Royal Insurance Company tv Aukhoy 
: Coomar Buri : : 1*4 ./lh 44;; : ;4 l> : >4'4|':l':s 

X X, & 28 Calc. 272 
s.e, 5 a W. 27, 33T 


44 false charge,” in Act XXV of 
I860, s. 211— 

, /Sayan Kutti n. Emperor^ 

X, X. B. 26 Mad. 640 

in Act XXV 

of I860, s, 484“”** 

Kedar Hath Ciutterjee n Ktno-Emperqr 

5 C. W. 27, 897 

- • “family ■4;;.: ; h, 

1444 life# Hindu - La w— -IVtll — -Construction - 
: ■/ ^ • V; of. Wills.; 1 , 4 C. VT. 27. 671 note 

| i\'L'V : ^See Lunatic . X X. B. 23 Calc. 512 
« final . * 

? 'J ■ See Sale for Arrears of Reve- 
r ! !T-'i HUE . , I. X, B. 34 Calc. 677 


B i Bbri tv Girish Ohunder Chong- 
. ^ . 1* X. B. SO Calc, 619 

S.C. 7 c. W. 27. 483 

Si' $4- : 


■ ■■ 
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WORDS A ND PHRASES -contd. 

: <s having first recorded grounds 

of his belief 95 — 

See Trespass . I. X*. R. 30 Calc. 438 
“ harbour, 35 in Act XXV of 1860, 


WORDS A HD PHR ASE S — contd. 

- s - fraudulently, 35 in Act XXV of 

I860- 

Emperor v. Mahabir Singh 

I. X. R. 25 All. 31 

Kedar Nath Chatterjee v. King-Em- 
peror (1901) . 5 C. W. hT. 897 

~ cc fraudulently 55 — 

See Forgery I. X. R. 19 Calc, 880 
I. X., R. 15 All. 210 
I. X«. R. 25 Calc. 512 

« frivolous, 39 in Act V of 1898, s. 

250— 

Beni Madhab Kurmi v. Kitmttd Kumar 
Biswas . I. L. R. 80 Calc. 123 
s.e. 6 C. W. IN. 799 


Emperor v. Husain Baksh 

X X. R. 25 All. 261 

“ having only an imperfect title, 93 

in Act I of 1877, s. 18— 

Sarju Prasad Singh v. Wazir Ali 

I. X. R. 23 All, 119 

_ _ — — — “ heir as such 33 — 

See Civil Procedure Code, 1882, s. 44, 
r. (5) . I. Xi. R. 81 Bom. 105 

“ hereby, 33 in Act V of 1881, s. 


— 6C further or other relief 39 

See Charitable Trusts. 

I. X. R. 33 Bom. 9 

See Civil Procedure Code, 1882, s. 539 
I. X. R. 33 Bom. 509 

See Declaratory Decree, suit for. 

I. X. R. 14 Calc. 586 

— “ gaming 99 — 

See 'post , c ‘ instruments of gaming. 5 5 
- — M Gaontia ” 

See Central Provinces Land Revenue 

Act . . 12 C. W. hr. 1036 

“ goes armed, 99 in Act XI of 1878, 


Uma Charan Das v. Muktakxshi Dasi 
I. X. R. 28 Calc, 149 
s.e. 5 C. W. hi. 443 

_ “ High Court,” in Act V of 1881, 


In the goods of Mohendra Narain Roy 

° 1 i- •xrr TIT 0*717 


: u Hindu 99 — 

Bhagwan Kaur v. Bose 

7 C. W. hT. 895 
s. e. X. R. 30 I. A. 249 

“ hissadaran shikmi,” in wajib- 

ul-ars— 

Abdul Shakur v. Mendai 

I. X. R. 23 All. 260 

— “homestead 55 — 

See Attachment — Subjects of Attach- 
ment — Building and House Materials 

I. X. R. 21 Bom. 588 

“ honoured 55 — 

National Bank o.f India v. Saleh Maha- 
med Balaxa I. X. R. 25 Bom. 708 

“ hospital 99 — 

See ante , “for the benefit of the 
inmates* of the hospital. 55 

....... . “ house 

See post, “ materially alter the struc- 
ture of any house. 55 

— « houses, 55 in Act VII of 1870- — 

Durga Singh v. Bisheshar Dayal 

I. X. R. 24 All. 218 

« if a suit be adjusted, 55 in Act 

XIV of 1882, s. 375— 

Fakir Chand Dey v. Tincowri Dey 

7 c. w. hr. iso 


Emperor v. Harpal Rai 


“ good cause 

Karuppana Servagaran v. Sinna Goun- 

d'jjn; . I. x. R. 28 Mad. 480 

_ “ goods and chattels,” in 11 & 12 

Viet. c. 21, s. 23— 

PUNINTHAVELU MuDALIAR V. BHASHYAM 

Ayyangar I. X. R. 25 Mad. 408 

— “ ground 35 — 

See ante, “ fraud, surprise or mistake 
or such other special ground. 55 
See post, u some special ground. 55 
See post, w sufficient grounds for com- 
mitting. 55 

“guarantee”— 

See post , “ sum he has rightly paid 
under the guarantee. 55 

w guardian 

See District Judge, jurisdiction of. 

I. X. R. 17 Bom. 566 

See post, “ lawful guardian. 55 
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WORDS AND PHRASES — contd. 

— — — — “ ijmalee ” — 

See Hindu Law— Joint Family. 

18 W. R» as 

— — — “ immediately 59 — 

See Land Acquisition Act, 1894, ss. 12,18 
I. Ii. R. 30 Bom. 275 


— “ immoveable 9 * — 

See Civil Procedure Code, s. 44A. if 

— w immoveable property 

See Jurisdiction 

I. B. R. 33 Bom, 373 

See ante, “ any person whose immov- 
able property has been sold. 55 

See 'post “ movable and immovable 
property of a defaulter.” 

See post, “ person whose immovable 
property has been sold.” 

See post “ suits for land or other 
immovable property,” 


WORDS AND PHRASE S — contd. 


— in Act I of 1877, s, 9 — 

Fuzlur Rahman v. Krishna Prasad 

I. B, R. 29 Calc. r 814 

- <6 imperfect title 

See ante , “ having only an imperfect 
title.” , ^ 

— " import 

See Bombay Abkart Act, 1878, ss. 3 (W\ 
% 43 . I. B, R. 33 Bom. 380 

— ** imposition ” — . 

See' ante, “ all impositions upon ten- 
ants under the denomination 
of abwab.” 

4A. ^imprisonment 


Mahammad Yusufuddin v, Secretary 
■■ v ' : of ' State " foe India . 

' ' X, B. R. 30 Calc. 872 

s.e. 7 C. W, H. 729 
B. R. 30 I. A, 154 

— “ improper description 


See post a stamp of improper de- 
scription.” 

’ _ ■ “in accordance with law,” in 

Act XV of 1877, Seh. II, Art. 179— 

; ; • ; Mtjbaki Lax. v. Umbao Sinoh 

\ ■ I* I* B. 28 All. 489 

. SnBXiAMAmA Chettiab n . Ramchaxdra 
j - >!?’. f i V , Ayyab . riuB.28 Mad. 187 

accordance with law 


* incapacitated 5 


See ante, in the event incapacitated# 
etc.” 


« include,” in Act XBV of 1860, 

s, 361, Expin. — 

Jagannadha Rao v, Kamaraju 

I. B. R. 24 Mad, 284 

* e . information given to a Magis- 
trate,” in Act V of 1898, s. 250- 

King- Emperor V . TH AMMAN A ReDDI 

I. B. R. 25 Mad, 667 


— “ in issue” in Act VI of 1899, 

Sankaranarayana Vadhyar v . Sankara- 
NARAYANA AYYAR (1901) 

I. B. R, 25 Mad. 343 


s. 4- 


— “ injury J — 

in Act XBV of 1860, s. 44— 

Jowahir Pattak v. Parbhoo Atiir 

I. B, R, 30 Calc, 418 
s.e. 7 C. W. 3ST. lie 

in Act XIV of 1882, s. 311— 

Soshi Bhusan Sadhu v. Ahmed Hossein 

7 C. W. BT. 439 

See Penal Code, b. 285. 5 Bom. Cr. 67 
- — <e inmates ” — 

See ante , “ for the benefit of the 
inmates of the hospital.” 

“ inoperative 

See ante , . “ become useless and in- 
operative. 55 

“ inquiry,” in Act I of 1894 — 

Ezra v. Secretary of State 

I. B. R. 30 Calc. 36 
s.e. 7 C. W. N. 249 


5 in respect of the 


same' 


matter 

See Civil Procedure Code, 1882, s. 28. 

I.B.R, 31 Bom. 516 

“ instrument 

See Guardians and Wards Act, s, 39 
BB. R. 18 Bom. 375 

L** instrument comprising or relat- 




Execution 13C.W.N. 533 ; 


ing to several distinct matters ” in Act 
I of 1879, 8.7— 

Reference xnn>BB Sr amp Act. s. 61 (1) 
I. Ii. K. 29 Mad. 473 

“ instrument of mischief 

The Teeena : 

s.e. 6 C, W. UT. 773 


BlSiSlii 
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WORDS AND PHRASES — contd. 


— • 44 instruments of gaming,” in 

Ben. Act II of 1867,8.1- 

Amrit Singh v. King-Emperor 

5 C. W. N. 508 


— insurance 

See post, “ policy of sea insurance.” 

— “intangible thing,” in Act IV of 
1882, s. 54— 

PvAMASAMI PATTAR V. CHINN AN ASARI 

I. D. R. 24 Mad. 449 

“interest” — 

See ante , “ any person having any 
interest in, or charge upon, the 
property.” 

See ante , 44 devolution of any inter- 
est.” 

See post , “ protected interest.” 

See post, “ right, title and interest 
of the debtors.” 

See post, 44 some interest in.” 

— “interested” — 

See post, 44 person interested.” 

“ interest in the state of the de- 
ceased” in Act V of 1881, s. 69— 

Kishen Dai v. Satyendra Nath Butt 

I. Jj. R. 28 Calc. 441 


“ interruption ” — 


See post, 44 without interruption.” 


— __ “ in the absence of a contract to 
the contrary,” in Act IV of 1882, s. 82— 

Ramabhadrachar v. Srinivasa Ayyan- 

GAR I. Is. R. 24 Mad. 85 

4 in the ease,” in Act V of 1898, 


WORDS AND PHRASES — contd, 

in the ordinary course of busi- 


s. 337 <2> 

King-Emperor v. Bala 

I. Is. R. 25 Bom. 875 

Queen- Empress v. Ramasami 

I. Is. R. 24 Mad. 821 

. “ in the event of the death, re- 


signation or removal of a Subordinate 
Judge, or of his being incapacitated by 
illness or otherwise for the performance 
of Ms duties, or of his absence from the 
place at which his Court is held,” in Act 
XII of 1887, b. 11 {!)— 

Gappu Lal v. Mathura Das 

I.L. R. 25 All, 188 

. “in the exercise of his official 


functions 5 


See Penal Code, s. 161. 

I. B. R. 31 Bom, 335 


ness 


See Evidence Act, s. 32 (2) 

13 C. W. N. 71 

— — — “ in the presence of ”■ — 

See Will— Attestation. 

I. Is. R. 18 Calc. 19 

“ intoxicating drug,” in Bom. 

Act V of 1878, s. 3 (9)— 

Emperor v. Jamsetji Cawasji Cama 

I. B. R. 27 Bom. 551 

‘involve some substantial ques- 


tion of law,” in Act XIV of 1882, s. 
596— 

Ranke Lal v. Jag at Narain 

I. B. R. 23 All. 94 

44 in which the rent payable by 

the tenant has been a matter in issue 
and has been determined,” in Act XII 
of 1881, s. 189— 

Beni Prasad Kuari v. Batulan Bxbi 
I. Is. R. 23 AIL 283 

4 irregularity,” in Act V of 1898, 


s. 537- 


Ramakrishna Reddi v. Emperor 

I. Is. R. 26 Mad. 598- 

— 44 issue 

See ante, “ in issue.” 

See ante , 4C in which the rent payable 
by the tenant has been a matter 
in issue.” 


perty 5 


“ issue of notice ” — 

See Limitation Act (XV op 1877), Art. 
179 (5), Sch. II. 

1. 1 j. R. 30 Mad. 30 

44 istemrari mokurari 

See post, “mokurari istemrari.” 
‘joint ancestral family pro- 


See Hindu Law I. Is. R. 32 Bom. 479 
4 joint-creditors,” in Act XV of 


1887, s. 8- 

Periasami v . Krishna Ayyan 

I. Is. R. 25 Mad. 481. 

“ joint family property j” — 

See Hindu Law I. Is. R. 32 Bom.^479 

See Limitation Act, 1877, Sch. II, Art. 
127 * . I. B R. 15 Mad. 57 

I. B.R. 13 AIL 282. 


- “joint property * 5 - 


See Hindu Law ■ I. B. R. 32 Bom. 47® 



i I .. ' :L •! '"*! 


DIGEST OF CASES. 


( 13153 ) 


■WORDS AND PHRASES — contd. 

— — “ jurisdiction ” — 

See ante, 44 Court of competent 
jurisdiction.” 

See ante , 44 exercised a jurisdiction 
not vested in it by law.” 

— in Act XIV of 1882, s. 578— 

Mohesh Chandra Das v. Jamirudbin 
Mollah . L I*. B. 28 Calc. 824 
s.c, 5 C, W. B*. 509 

“jnvy 

See post , 44 where the trial was by 
jury.” 

- — 44 justice” — 

See post, 44 occasioned a failure of 
justice.” 

4 — — - “kaimi ” — 

Fazel Sheikh v. Keramtjddi Sheikh 

a a w. w» sis 

f ' kindred 

See ante, 44 distant kindred.” 

■ — — - 44 knowledge of the nature of the 


"WORDS AND PHRASES — contct- 
44 judgment”— 

See Letters Patent, 1865, cl. 15 

I. Ii. E. 80 Mad. 811 

44 judgment ” — 

in Act XIV of 1882, s. 206— 

Bameshwar Prosad Narain Singh ft 
Chandreshwar Prosad Narain Singh 

7 C. W. hT. 880 


— — in Letters Patent, High Courts, 

1885, cl* 15— 

ApPASAMI PlLLAI ft SoMASUNDRA MlJDA- 

ljar , I. Xj. R. 28 Mad. 437 

Brij Coomaree v . Bamrick Dass 

5 C. W. H. 781 

Commercial Bank op India v. Sabjtt 
Saheb . I. L. R. 24 Mad. 252 

Ditrga Prasada Nayatjbu ft Mallikar- 
jxjna Prasada Nayadtt 

I. It. R. 24 Mad. 358 

In re Horace Lyall 

I. Ii. R. 29 Calc. 288 
s.c. 6 C. W. m 254 

Kuppusami Chetti ft Bathnaveltt 
Chetti . . I. Ii. R. 24 Mad. 511 

Narayanasami Beddi v. Os grij Reddi 

I. X». R. 25 Mad. 548 

PUNINTHAVELU MlTDALIAR ft BhASHYAM 

Ayyangar . ,1* Xj. R. 25 Mad. 406 

■ • Sabapathi Chetti t\ Narayanasami 
' Chetti . I. L. R. 25 Mad. 555 

Seshagiri Bow v. Asiutr Jung Aftab 
Dowla - I. X». R. 26 Mad. 502 

Vyasachaby v* Beshavacharya 

I. L. R. 25 Mad. 854 


See Insanity I. L, R. 84 Calc, 688 
— ■ 44 labham.” 

See Will— construction. 

I. X,. R. 29 Mad. 165 

— “ land 

See ante, 44 crops or other produce 
of land.” 

See post, 44 suits for land or other 
immovable property.” 


A.- in Act X of 1859, s. 28 (4)— 

BooRE'r. Bengal Coal Company, Ltd. 

I. X,. R. 28 Calc. 485 
s.c. 5 C. W. 840 

in Act VII of 1870— 

Dbrga Singh ft Bisheshar Dayal 

1. Ii. R. 24 AIL 218 


in Mad. Act VIII of 1885, s. 69- 

Venkata Papayya Bao ft Venkata 
: Bbbbayya * I. X*. R. 25 Mad, 458 


judgment-debtor 99 — 

See ;: po0 t 44 same judgmenbdebtor,” 

judicial determination 

Sahiram Agarwalla ft JlBUN ICamar 

5 C. W. NT. 254 


— in Ren. Act IX of 1879, & 10— 

Mgkund Koeri v . Deputy Commission- 
er of Qhota-Nagpfr ■ 

I. L. R, 29 Calc. 688 

■; : ; S.c. 7 a w. m 20 

— « landlord”— 

See ante , 44 anything Which the 

landlord is, under this Act, re- 
quired or authorised to do.” 

— * last resided together”— , 

See Divorce ' 1* X*. R, 30 Gale* 084 


44 judicial officer 

See District Judge, jurisdiction of 
lltTRT C : T: : C: ■ ; I. D. B. 15 Gale. 327 

“judicial proceedings,” in Act 

V of; 1888, a 476- 

Sangilia Pillai ft District Magistrate 
OF Xrichinopoly 

P) •" ■ I' - I. Ii. R. 28 Mad, 858 
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Reily v. King-Emperor 

I. L. R. 28 Calc. 484 
s.e. 5 C. W. N. 609 

- — — — “ means of subsistence ” — 

See pt, “ ostensible means of subsist- 
ence;” 

— — — “ medicated article,” in Bom. Act 
V of 1878, s. 62- 

Emperor v. Jamsetji Cowasji Cama 
I. L. R. 27 Bom. 551 

member 

See ante , “ dependent member.” 

- — _ <f member of the Tillage com- 
munity,” in Act XVIII of 1876, s. 9, el. 


— ' “ lower class ” — 

See ante , “but of a lower class. 


— “ mafee birt tenure 
See Grant . 19 V 


— ^Magistrate 

See ante , “ information given to a 
Magistrate.” 

“ Magistrate of the first class 

See Emigration Act, s. 111. 

I. B. R. 31 Bom. 611 

“ malice 

Bhim Sen v . Sita Ram. 

I. L, R. 24 All. 368 


Drig Bijai Singh v. Deputy Commis- 
sioner of Gonda 

1. I*. R. 24 All. 420 


WORDS AND PHRASES — contd. 

■ “law”— 

See ante , “ bound by law to pay.” 

See ante , “ exercised a jurisdiction 
not vested in it by law.” 

See ante , “ in accordance with law.” 

See ante , “ involve some substantial 
question of law.” 

“ lawful ” — 

See ante , “ and it shall be also law- 
ful.” 

“ lawful guardian,” in Act XL V 


of 1860, s. 361. Expln.- 

Jagannadha Rao v. Kamaraju 

I. L. R. 24 Mad. 284 

lawfully engaged,” in Act XLV 


. “ legally recoverable : 


of 1860, s. 296- 

Yijiaraghaya Chariar v. Emperor 

I. L. R. 26 Mad. 554 

. “ lease ”• — 

See post, “ Mulgeni lease.” 

See post , “ the sub-lease shall not be 
valid.” 


See Civil Procedure Code, 1882, s. 111. 

I. L. R. 30 Bom. 173 

“ license ” — 

See Easement . I. L. R. 23 Bom.^397 

“ like 

See post , “ open square or the like.” 
See post , “ or the like.” 

“ living in adultery ” — 


WORDS AND PHRASES — contd. 

— “ malik ” — 

See Hindu Law — Will — Construction 
of Wills — Estates Absolute or 
Limited I. L. R. 10 Calc. 342 

I. L. R. 20 Gale. 906 
I. X*. R. 24 Gale. 406 ; 834 
Is. R. 24 I. A. 76 
I. Is. R. 27 Calc. 44 : 449 
4 O. W. N. 437 

— “ malihana ” — 

See Deed — Construction. 

I. L. R. 9 All. 591 

“ mark ” — 

See post , “ Trade Mark.” 

— “ marriage ” — 

See ante , “breach of promise of 
marriage.” 

“ material defects 9 5 — 

See Transfer of Property Act, s. 55. 

I. L. R. 20 Bom. 522 

44 materially alter the structure 

of any house,” in Ben. Act II of 1888, 
s. 236— 

Keshub Chandra Sen v. Calcutta 
Municipal Corporation 

7 G. W. N. 374 

“ materials,” in Mad. Act I of 

1886, s. 55 ( g ) — 

Queen-Empress tv Gangayya 

I. Is. R. 24 Mad. 417 

<c may,” “ must,” meaning of. 

See Railways Act (IX of 1890), s. 140 

I. Ii. R. 35 Calc. 194 

4 may commit,” in Act V of 
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WORDS AHB PHRASES — con td> 

— - “ movable and immovable pro- 
perty of a defaulter,” in Mad. Act II of 
1864 s. 5— 

N AKA YANA RAJA V. RaMCHANDRA RAJA 

I. X,. K;28 Mad/ 521 


WORDS AMD PHRASES — contd* 

'< mere forbearance on the part 

of the creditor to sue the principal debtor 
or to enforce any other remedy against 
him/* In Act IX of 1872, s. 137— 

Rah jit Singh v. Naths at 

I. B. R. 24 All. 504 

.. “ mere right to sue ”~ 

See Assignment 

L L. R. 36 Calc. 345 

See Transfer of Property Act, s. 6 (c) 

13 C. w, N. 384 

- “ mesne profits ” — 

Narfat Singh v. Har Gayan 

//v/m I. L. R. 25 AIL 275 

"mischief”— 

See ante, “instrument of mischief.” 

— “ misconduct,” in Act XIV of 

1882, s. 521 — 

Kali Charan Sirdar v. Sarat Chun- 
dee Chowdhury 

. , 1. D. R. 30 Gale. 397 

8.e, 7 C. W. m 545 

■ — « mistake” — 

See ante, “ fraud, surprise or mis- 
\ h ^ ‘ take.” 

— - — - “ mokurari ” — 

See Bengal Tenancy Act (VIII of 1885), 
./ ; s. 74. ' ; . 12 c. W.H.175 

; — — - — — mokurari istemrari 

■ Agin 'Binds Upadhya v. Mohan Bikram 
Shah ^ I. D. R. 30 Calc. 20 
s.c. 7 C. W. 1ST. 314 

" ! : . •, / ■ '• ' Narsingh Dyal 1 Sahu v. ■ Ram Narain 
Binge I/Ii/R* 30 Calc, 883 

' — - -"money”-—' / 

Sec Will ' 1. 1*. R. SO All. 455 

■ " money likely; to, become due 

See Toda Giras Allowance Act, a. 5. 

I. X,. R. 83 Bom. 258 

"montli 55 — 

Bee Marine Insurance 

1. 1*. R* 36 Gale. 516 

J — ** month lunar or calendar ” — 

See Marine Insurance 

IS a Wm W* 425 

~~ " mortgage 

See ante . , “ English mortgage.” 

See poet, " specifically mortgaged.” 

• * motive oi* reward 

'."M , See Penal Corns, s* 1SL 

.AUkra, :• ,»,■ , I.L.B. 31Bom.3S6 


" movable property” — 

in Act XV of 1877, Sek. II, Art 


Asghar Ali Khan v. Khurshed Ali 
Khan ' I. D. R. 24 All, 27 
s.c. 1m R. 28 I, A, 227- 

in Act XIV of 1882, s, 268— 

Tarvadi Bholanath Harishanker V. 
Bai Kashi . I. D. R. 26 Bom, 305 

— fi< mulgeni lease ” — 

Narayan Manjaya v , Ramchandra 
Devasthan I. B, R. 27 Bom, 373 

— " nadarad ” — 

Alt Nasir Khan w Manik Chand ■ 

I.D.R.25 AIL SO- 

" naslan bad naslan ” — , 

See Deed— construction. 

I. B. R, 14' Calc. 296 


" necessity ” — ; 

See Hindu Law — Alienation by Widow* 

■ I. B. R. 32 Bom. 577 

“ no power to alienate,” in Act 

I of 1894, s. 32— 

Mahammad Ali Raja Avergal v, Aram* 
med Ali Raja Avergal 

BB.R, 26 Mad. 287 

" notice ” — 

See Land Acquisition Act 1894, s, 18. 

I. B. R. 30 Bom. 275 

See post, u the date of ■ issuing a 
notice/’ 

« now on her passage,”—*' 

See Charter Party ;8B,.lLR/544 

« occasioned a failure of justice/” 

in Act V of 1898/ e, 537— . 

•' King- Emperor v. Txrumax* Riimu . " 

I,:D,R # 24Mad.,623i 

— — - — ^occasions';”—.'. ■ , ,/;■ , ; 

. 1 ■ See ante, " and , it 1 shall ■ be ■ ' 1 also law- . ■ 

^ ful for the Court on those or any 
;/: ; ; . other occasions,” 

r_/ w occupants ' : : , . /•■ 

: Choubhri Maebul Husjjn ' v . Lama 
Pershad * I* Ii.-'R. 24 AIL I, . 
1 1 . s.c . B, R, 28 I. A. 160> 
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WORDS AND FHBASES — contd. 

“ offence ” — 

See ante, “ any such offence.’ 9 
in Act V of 1898, s. 4 (0)— 

Adams v. Emperor 

I. Ii. R. 26 Had. 807 

See Criminal Procedure Code, s. 486 

I. L. R. 11 All. 480 

See Railways Act, s. 113, cl. (4). 

I. Ifc R. 20 All. 95 

« offence, ” trial of— 

See Cattle Trespass Act (I op 1871), 
s. 20,- Sch. II 

I. L. R. 34 Calc. 926 

— “ offences, 59 in Act XXV of 1879, 

s. 6— 

Adams v. Emperor 

I. Xj. R. 26 Mad. 607 

— _ « offences involving a breach of 

the peace,” in Act V of 1898. s, 110 (e ) — 

Arun Samanta v . Emperor 

I. L. R. 30 Gale. 368 

— “ offer for sale ” — 

See post , “ sells or offers for sale.” 

cs officer in charge of a police-sta- 
tion,” in Act V of 1898, s. 4 (I) {p)~ 

Solicitor to the Government of India 
v. Madho Dhobi 7 C. W. N. 661 

— ie omission,” in Act V of 1898, 

s. 537 — - 

Ramakjrishna Reddi v . Emperor 

I. L. R. 26 Mad. 598 

— . “ only 

See ante, “having only an imper- 
fect title. ” 

. “ open place ” — 

See Police Act, 1861, s. 34. 

I. L. R. 27 Calc. 655 

“open square or the like," in 

Ben. Act III of 1899, Seh. XVII, rule 24— 

Noni . Lal Sett v. Corporation oe 
Calcutta 7C. W. N. 853 

“ option 9 — 

See post, “ shipment at seller’s op- 
tion.” 

- — “ o putra pautradi 

Gooroo Pas Mustaei v, Sarat Chunder 
Mustaei 

I. R. 29 Calc. 669 
s.e. 6 C. W. N. 721 

VOL. V. 


WORDS AND PHRASES — contd. 

. 4 4 or the like,” in Act X of 1859, 


s. 23 (4)— 

Hooke v. Bengal Coal Company, Ltd. 

I. Ii. R. 28 Calc. 485 
s.c. 5 C. W. N. 480 

« order ” — 

See pod , “ party against whom an 
order is passed.” 

in Act X of 1897, s. 24 — 

Pad an Saha v. Emperor 

7 C. W. N. 658 

. . ifi order granting a certificate,” in 

Act VII of 1889, s. 19— 

Venkateswarlu v. Brarmaravtjtu Raja 
Kristnaji I. D. R. 25 Mad. 634 

« order him to be committed for 

trial,” in Act V of 1898, s. 436— 

Queen-Empress v, Surendra Nath 
Sarkar 1. 1*. R. 28 Calc. 397 

s.c. 5 C. W. N. 574 

“ order, made on appeal ” — 

Sunder Koer v. Chandishwar Prosad 
Singh I. D. R. 30 Calc. 679 

— “ ordinarily”— 

See ante, “ Court to which appeals 
ordinarily lie.” 

. « ostensible means of subsist- 
ence ” in Act V of 1898, s. 109 <&)— 

Queen-Empress v. Pooran Agarwalla 

5C.W.E 28 

- “other” — 

See ante, “ crops or other produce of 
land.” 

See ante, “ fraud, surprise or mistake, 
or such other special ground.” 

« other reasonable cause ” — 

See ante, “any other reasonable 
cause.” 

in Act XVIII of 1879, s. 13 (/)— 

In the matter of a Pleader 

1. 1*. R. 26 Mad, 448 

“ otherwise,” in Act XIV of 

1882, s. 600— 

Banarasi Pershad V. Kashi Krishen 
Nabain I. !*• B. 23 AIL 227 

s.c. X*. R. 28 I. A. 11 
5 C. W. H. 193 

“ owner ” — 

See post, “ the purchaser shall not 
acquire . owners.” 
in Ben. Act III of 1899, s. 3 (#£)— 

m 

s.c. 7 C. w. H. 706 
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' WORDS ABB PHRASES — conU, 


WORDS A 355TB PHRASES— contd, 

— <a owner of mines " — 

See Mines ■ X, R» R. 34: Calc. 257 

- 64 owner of package.” 

See Railways Act, s. 75. 

X. R. R. 33 RoM. 703 

■ e< paid ■ 

See post , “ sum he has rightly paid 
under the guarantee .’ 5 

See -post , “ the area for which rent 
has been previously paid.” 

in Act XV of 1877, Seh. XI, Arts, 81, 


“ personally interested ” — 

See Criminal Procedure Cobb, s* 556, 

X. R, R. 27 AIL 25 ; 38 

“ physical comfort 

See Easements Act, a. 28 (c) 

X. R. R. 30 Rom. 819 

“physical possession/ 9 in Act 

XV of 1877, Seh. II, Art. 10— 

Bathe Regam v, Mansur Alt Khan 

X. R. R. 24 All. 17 
s.c, R. R. 28 X. A, 284 
.SaWiKstt 
^ place to which the^phfe'l^e : hOTe^: 

access" — 

Cawasji Mrrwanji Shroff t?. Great 
Indian Peninsula Railway Oomiwy 
I, R. R» 28 Bom. 609 

— — u plaintiS 

See Practice I L R. 82 Bom. BBB ■ 
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WOBDS AHD PHB A SE B^-contd. 

“ police force 59 — 

See post, “ rendering such force effi* 
eientin the discharge of all its 
duties.” 

c< police station 59 — 

See ante , “officer in charge of a police 
station.” 


‘‘policy of sea-insurance 99 in 

Act II of 1899, Seh. I, Art. 47, cl. A — 

In the matter of a Reference under 
the Indian Stamp Act, 1899 ( 1903 ) 

1. 1*. B. 30 Calc. 565 

“ political pensions/ 5 in Act 


XV of 1882, s. 266 (g)- 

Muthusami Naidu v Alagia Manavala 
Simmala Raja 

I. X. B. 26 Mad. 423 


4 possession — 


See ante, “ actual possession. 5 ’ 

See ante, “ physical possession.” 

in Act XV of 1877, s. 28— 

Lalla Kanhoo Lal v. Manki Bibi 

6 C. W. 3ST, 601 

in Act XIV of 1882, s. 331— 

Mancharam v . Eahirchand 

I. X. B. 25 Bom. 478 

; - “power” — 


See ante, “ no power to alienate.” 

- - “ prejudice ” — 

See post , “ to the prejudice of the 
purchaser.” 

— — “ prevailing rate 


See Enhancement of Rent. 

9 W. B. 83 

- r- “prevented by any sufficient 

.cause/ 5 in Act XIV of 1882, ss. 103, 108, 
,558— 

SOMAYYA V. SUBBAMMA 

I. I*. B. 26 Mad. 599 

u prior to the realisation,” in 

Act XIV of 1682, s. 295— 

Bammanathan Chettiar v . Stjbbra- 
MANIA SASTRIAL 

XX. B. 26 Mad. 179 

... — — “ probable : cause 55 — 

See post, “reasonable and probable 
cause/ 5 


WOBDS AB”D PHBASES — contd* 

- “ proceeding 

See ante, “ judicial proceeding/ 5 

in Act XV of 1877, s. 14— 

Ja pah v. Kamadini Debi 

I. X. B. 28 Calc. 438 
5 C. W. N. 150 

proceedings 


See ante, “ all proceedings under this 
Act between party and party. 

in Madras Act VIII of 1865, s. 80 

Dharmakatra op Tinnanore Temple^ 
Ltjchmi Doss I. X. B. 26 Mad. 589 

“proceedings 5 — 

See “ Presidency Small Cause Courts 
Act / 5 s. 3S I. X. B. 31 Bom. 259 

“ produce 55 — 

See ante, “ crops for other produce 
of land.” 

“profits 55 — 

See ante, “ mesne profits.” 

“ projah 55 — 

See Lbasb-Cohstructior^^ 398 

-X — “ promise ” — 

See ante, “ breach, of promise of mar- 
riage.” 

_____ c< proper Court 95 — 

See Execution 18 C. W. 1ST, 533 

“ property ”~ 


See ante, “ immovable property/ 5 
See ante, “ movable and immovable 
property.” 

See ante, “ movable property/ 5 
See post, “ saleable property.” 
in Act VII of 1870, Sch. I, Art. 11— 

In re L akshMIn aray an a Ammal 

I. X. B. 25 Mad. 515 

See Mortgage I- ^S5 

Sfip Penal Code, s. 420 . 

^ ee lE L X. B. 32 Calc. 22 

6 proprietor : 


See Com of Wards ^ r 3Q Calo . 28 

« proprietor,” in Act V of 1888, 

s. 51 — 

tuw»t. Eai v. Sumer Chard 

I. L. K, 25. All 498 

C 18 7 2 
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WORDS AID PHRASES — conid 

44 purchaser ” — 

See post, 44 the purchaser shall not 
acquire, etc.” 

See post, “to the prejudice of the 

— — 44 prosecutions, 55 in Ren. Act IV ! purchaser. 

of I860, s, 49 (1)— 

Bijoyendra Lal Hitter v. Emperor 

7 C. W. 3ST. 888 


WORDS AHD PHRASE S — contd* 

_______ “ prosecuting with due dili- 
gence/ 9 in Act XV of 1877, s. 14— 

Dasrath Rai v. Bhirgu Rai Chandan 

I. X. R. 23 All. 434 


— “purpose”— 

See ante, 44 for the purpose of cross* 
examination.” 

See ante , “ public purpose.” 

See post, 44 solely for agricultural 
purposes.” 


Akhoy Kumar Soor v. Be joy Chand 
Mohatap I. X. R. 29 Calc. 813 


— <c question of law 55 — 

See ante , 44 involve some substantial 
que stion of law . 5 ’ 

_ ** realization 

See ante, u prior to the realisation.” 


— 45 public 9 *— 

See ante , 44 place to which the public 
have access.” 

— 44 public place/ 9 — 

See Gambling I. X. R. 30 Bom^ 348 

— 44 public purpose/ 5 in Act I of 


c< reasonable cause ” — 

See ante, 64 any other reasonable' 
cause.” 

See ante , 44 other reasonable cause.” 


Ezra v. Secretary op State 

I. X. R. 30 Calc. 36 
s.c. 7 C. W. 3SI*. 249 

— 44 public servant/ 9 in Act XEV 


44 reasonable and probable 


of I860, s. 21- 


cause 


Bhim Sen v. Sita Ram 


Nazamuddin v . Queen-Empress 

I. X. R. 28 Calc. 344 

— 44 public street 55 — 

Anklesvar Municipality v. Rikhav 
CHANl) K ArURCHAND 

X. X. R. 25 Rom. 315 

— u publication 95 — 

Bahal Rai v. Sijmer Chand 

I. X. R. 25 AIL 493 

“ publisher ” — 

See Printing- Presses and Newspapers 
Act, 1867, s. 3. X X. R. 23 Calc. 414 

— 44 publishing or conducting 59 


a-: 4< reclaim 55 — 

Shamrao Pandueang'p. Secretary of 
State for India 

L X. R. 25 Bom. 32 


contract in writing regis- 


See ante, 

tered. 


44 relative. 


Administrator-General of Madras ?v 
Simpson . X. X, R, 20 Mad. 532 


“remedy” — 

8e<2* ante, 44 mere forbearance ... to 
enforce any other remedy/' ’etc. 

~ — - 44 removal ” — 

See ante, 4 4 in the event of the death,, 
resignation, removal,” etc, 

„ . 41 rendering such force (ie* f the 

police force) efftexentin the discharge of all 
its duties/ 9 in Ben. Act XV of 1886, 8. 9— 

Bijoyendra Lal Hitter \% Emperor 

7 C. W, % 888 


See .Civil Procedure Code (Act XIV 
of 1882), ,8. 311. X. lx R. 32 Bom. 572 

14 punishment 99 — 

See post , 44 shall be of any of the 
lower castes of the people on 
whom it may not be improper to 
indict so degrading a punish- 
ment.” 

— ^;purehased/ 9 in Act XV of 1877, 


/, 1 jHanayikraman Extant Tbamrttran v . 
'f Ammu . I. X. R. 24 Mad. 471 


imp 
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WORDS AND PHRASES — contd. 

— “ rent”— 

See ante, “ abatement of rent.” 

See ante , 44 in which the rent payable 
by the tenant has been a matter 
in issue.” 

See post, “ the area for which rent 
has been previously paid.” 

in Bom. Act V of 1879— 

Sadashiv v. Ramkrishna 

I. L. B. 25 Bom. 550 

— ^ rent ” — 

See Bengal Tenancy Act, s. G7. 

11 O. W. XL 110 
See Cess , Assessment of. 

I. It. B. 35 Calc. 82 ; 
11 C. W. XL 105 

" report,” in Act V of 1898, s. 4 


“ right 

See ante, 44 any dispute shall arise 
respecting the right of succession.” 

See post , 46 the purchaser shall not 
acquire any rights, etc. 

44 right, title and interest of the 

debtors ” — 

Akhoy Kumar Soor v. Bejoy Chand 
Mohatap I. Xi. B. 29 Calc. 813 

— 44 rightly paid ” — 

See post, 44 sum he has rightly paid 
under the guarantee.” 

— — 44 run to waste.” 

See Municipality 

1. 1,. B. 32 Bom. 460 

44 sale” — 

See ante, 44 date of sale.” 

See post, 44 sells or offers for sale.” 

in Act VII of 1870, s. 84— 

Kedar Nath Shaha v. Emperor 

I. Xi. B. 30 Calc. 921 
s.c. 7 C. W.XL 704 

44 saleable property,” in Act XIV 

of 1882, s. 266— 

Shoilojanund Ojha v. Peary Charan 
JDsr I. B. B. 29 Calc. 470 

s.c* 6 C. W. XL 728 
44 same class ” — 

See Enhancement of Bent* 

9 W. B. 83 

44 same judgment-debtor,” in Act 

XIV of 1882, a. 295— 

Raman athan Chettier v. Subramania 
Sastrial I. X». B. 26 Mad. 179 

44 same transaction,” in Act V of 

1898, s. 235— 

Chekutty v . Emperor 

1. 1*. B. 26 Mad. 454 

44 samskara ” — 

See Hindu Law I. Xi. B. 32 Bom* 81 
44 satisfaction ” — 

See ante, 44 execution or satisfaction 
of the decree.” 

_ — “sea-insurance” — 

See ante, 44 policy *of sea insurance.” 

44 seller’s option ” — 

See post, 44 shipment at seller’s 
option.” 

- 44 sells or offers for sale,” in Act 
VII of 1870, s. 34, and Act II of 1899, s. 69— 

Queen-Empress v. Virasami 

I. I* B* 24 Mad* 319 


King-Emperor v. Sada 


44 required” — 

See ante, 44 anything which the land- 
lord is, under this Act, required 
or authorised to do.” 

44 required or authorised to do.” 

See Bengal Tenancy Act (VIII of 1885), 

s. 188 • I. Xi. B. 35 Calc* 331 

44 reservations ” — 

See ante , 44 all stipulations and reser- 
vations.” 

- 44 reside ” — 

See Insolvency Act, s. 5, 

11 B. Xi< B. 254 

* — — 44 residence”— 

See Divorce Act, 1869, s. 2. 

3 C. W. XL 250 

« resign ” — 

See Khoti Settlement Act, 1880, e. 10 
I. X|. B. 31 Bom. 267 

44 resignation ” — 

See ante , 44 in the event of the death, 
resignation,” etc. 

— — reverse the finding and sen- 
tence,” in Act V of 1898, s. 423 (1) (&)— 

Sami Ayya v. Emperor 

I Ii. B. 26 Mad. 478 

j. - u revivor,” in Act XV ]of 1877, 

Bch. II, Art. 180- 

Monohar Das v. Futteh Chand 

I. X.. B. 30 Calc.; 1879 
s.c. 7 C. W. 137,795 
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WOBDS AND PHBASES — contd. 

— " situate ” — 

See Jurisdiction of Criminal Courts 
L L. B. 30 Mad. 186 

See Limitation Act (XV of 1877), Sen, 
II, Art. 44 I. X*. B. 80 Mad. 398 

“ sold 

See ante, “ any person whose immo- 
vable property has been sold.” 

Sec ante, “ person whose immova- 
ble property has been sold.” 


WOBDS A35TB PHBASES — contd. 

— w sentence ” — 

See ante , “ enhance the sentence.” 
See ante , et reverse the finding and 
sentence.” 


— - “ servant ” — 

See ante , “ public servant.” 

“ settlement of the assessment,” 

in Bom. Act II of 1876, s. 9 — 

Vina yak Atmabam v. Collector of 
Bombay I. L<. B. 26 Bom. 339 


<£ solely for agricultural pur- 
poses,” in Mad. Act IV of 1884, s. 63 (J)-~ 

King-Emperor v. Allan 

I. L. B. 25 Mad. 627 


- — “ several distinct matters ” — 

See ante, “ instrument comprising 
or relating to several distinct 
matters.” 

in Act II of 1899, s. 5— 

Reference under Stamp Act, s. 57. 

I. Xi. B. 25 Mad. 3 


Sabhapathi Chetti v. Kara yanas ami 
Ghetto I. D. B. 25 Mad. 555 


shall add to any existing ern- 
in Ben. Act II of 1882, s. 76 


— w some other cause of like nature. 99. 
Sec Limitation Act (XV of 1877), s. 14 

I. L. B. 35 Calc. 728 
12 C, W. N. 473 

« son 

See ante , “ eldest son to be born.” 


bankmeni 


Ajodhya Hath Koila i\ Raj Krishto 
Bhar X. L. B. 30 Calc. 481 

s.c. 7 C. W. N . 284 


« shall be of any of the lower 
castes of the people on whom it may not 
be improper to inflict so degrading a 
punishment,” in Mad. Beg. XI of 1816, 
s. 10 (I) — * 

Rattigadu v, Konda Reddt. 

I, B. B. 24 Mad. 271 


— “ sonatan” — 

See Deed — Construction 7 W. B. 320 

<c special ground ” — 

Royal Insurance Company v. Aukiioy 
Coomar Butt I. D. B. 28 Calc. 272 
s.c. 5 C. W. N . 

See, also , ante, c< fraud, surprise of 
mistake, or such other special 
ground.” 

— Ci specific moveable property” — 
See Zuripeshgi Lease 

11 C. W. XL 862' 


hissadaran sMkmi. 


■■ f« shipment at : seller’s option 

.during. August- September”— 

■ Mackertich v. Nobo Coomar Ray 

' I. X*. B, 30 Calc. 477 ; 
s.c. 7 C, W. 3ST. 481 


_ — « specifieally mortgaged*” in Act 
XVII of 1879, s. 22— 

Balshet v. Dhondo Ramkrishna 

ILE, 26 Bom. 33 


— cc spirituous liquor”— 

See Cantonments Act, 1880, s. 14 

I.L.B. 15 Calc. 452 

square”— 

See ante , 44 open square or the like.” 

~ « stamped at the time of exeeUr 
in Act X of 1879, s. 17— • v 

SURIJ "iiUIjSON ■ : ; V ":V v’;} 

X. B*B,24 Mad* 259* 


■shopkeeper,” in Mad, Act XV 


Municipal Council of Mangalore v. 

of '■■ 8 ? k r m for India 
I. D, B. 25 Mad* 747 


otherwise than as 
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WORDS AND PHRASES — could- 

<c stamp of improper description,” 

in Act II of 1899, s. 37, and Rule 10 of the 
Rules thereunder dated 17 th February 
1899 — 

Reference under s. 57 of Act II of 
1899 . I. B. R. 23 All. 213 


WORDS A HD PHRASES— contd. 

44 such thing to be done ” in Act 

V of 1898, s, 147— 

Pasupati Nath Bose v. Nando Lal Bose 
5 O. W. H. 67 

44 sufficient cause 

See ante, 4 c prevented by any suffi- 
cient cause.” 

in Act XV of 1877, s. 5— 

iviCHILAPFA NAICKAR V. B. AM AND JAM 

Pillai I. B. R. 25 Mad. 166 

Ram Nab ain Joshi v. Parmeswar Narain 
Mahta I. B. R. 30 Calc 309 

s,c. B. R. 30 I. A. 20 

44 sufficient grounds for commit- 
ting,” in Act V of 1898, s. 209 — 

Emperor v. Vaeji vandas 

I. B. R. 27 Bom. 84 

— c< suit 

See ante, 11 all the parties to a suit.” 
See ante , “ if a suit be adjusted.” 

See ante, “ parties to the suit.” 

See ante , 44 person entitled to insti- 
tute a suit or make an appli- 
cation.” 

See post, 44 the value of the original 
suit.” 

— 44 suit 

See Presidency Small Cause Courts 
Act, s. 38 1. 1*. R. 31 Bom. 259 

. — 44 suit for money 

See Civil Procedure Code (Act XIV 
of 1882), s. 380 

I. B. R. 32 Bom. 602 

44 suit relating to a trust,” in Act 

IX of 1887, Sch. II, Art. 18— 

SUNDARALINOAM CHETTJ V. MaRIYAPPA 

Chetti I. B. R. 26 Mad. 200 

44 suits for land or other immov- 
able property,” in Betters Patent, High 
Courts, 1865— 

Kara Ball Banerjee v. Nitambini 
Debi I. B. R. 29 Calc. 315 

a — — 44 sum he has rightly paid under 

the guarantee,” in Act IX of 1872, s. 145— 

Putti Narayanamurthi Ayyar v. Mari- 
muthu Pillai I. B. R. 28 Mad. 322 


— 44 stipulations ” — 

See ante, “ all stipulations and reser- 
vations.” 


— street” 

See U. P. Municipalities Act, s. 3 (4) 

I. B. R. 30 All. 70 

— “ street 

See ante., 44 public street,” 

See Bombay Municipal Act (III of 
1888). I. B. R. 30 Bom. 558 

— " structure 

See ante, “ materially alter the struc- 
ture of any house ” 


— “ subjects in dispute ” — 

See post, 64 the subjects in dispute. 


44 subject of dispute,” in Act V 

of 1898, ss. 145 and 140— 

vSadar Ali v. Abdul Karim 

5 C. W. H. 710 

- “ sub-lease 

See post , 44 the sub-lease shall not 
be valid.” 


- <e Subordinate Judge ” — 

ze ante , 44 in the event of the death 

of a Subordinate Judge,” etc. 


ostensible means of sub 


— 44 substantial question of law” — 

See ante, 44 involve some substantial 
question of law.” 

— 44 succession ” — 

See ante, 44 any dispute shall arise 
respecting the right of succes- 
sion.” 

— 44 successively 

Gopal Chunder Bose v. K lrtick Chun- 
der Dey . I. B. R. 29 Calc. 710 

— ■ 44 SUCh” — . 

See ante , 4,4 any such offence.” 

See ante, “ fraud, surprise or mistake 
or such other special ground.” 


_ 44 surprise • — 

See ante, 44 fraud, surprise or mis- 
take ” 

— swaraj J — 

See Sedition I. B. R. 34 Calc. 991 



DIGEST OF CASES. 


( 13174 ) 


WOEDS A HD PHRASES— corf 


WORDS AM PHRASES — contd, 

“talukh”— 

See Grant * • 18 W . R. 400 

“ talukhdar,” in Rom. Act VI of 
1888, s. 2 {ay- 

Narandas Parbhudas v. Parshottam 
Valtj . I. B. R. 26 Rom. 757 


See ante , “ right, title and interest 
s of the debtors.” 

. — • “ to be born ” — 

See ante , 44 eldest son to be born.*’ 

“to the prejudice of the pur- 
chaser,” in Ben, Act III of 1899, s. 495 — 

Moti Lal Pal v. Corporation of 

Calcutta . I. In R. 30 Calc, 643 
s.c. 7 C. W. 687 

“ trade mark,” in Act XI, V of 

1860, s. 478— 

Rabha Krishna Joshi v. Kissonlal 
Shribhar 1. 3L. R. 26 Bom. 289 

trader,” in Mad. Act IV of 


— “ tari ” — 

See Cantonments Act (ITI of 1880), 
s. 14 1. 1». R. 15 Calc. 452 

“the area for which rent has 

been previously paid,” in Act VIII of 
1885, s. 52 (1) (a)— 

Rajendra Lal Goswamt v. Chunber 
Bhusan Goswami 6 C. W. 3ST. 318 

“ the date of issuing a notice,” in 

Act XV of 1877, Sch. II, Art, 179— 

Kabaressur Sen Babor v. Mohim Chan- 
bra Chakra varti 6 C. W. N. 656 

— — • “ the purchaser shall not acquire 

any rights which were not possessed by 
thelprevious owner or owners,” in Act XI 
of 1859, s. 54— 

Annoda Prosab Ghose v. Rajendra 
Kumar Ghose I. B. R. 29 Calc. 223 
s.c. 6 C. W. 35r. 375 

“the subjects fin dispute,” in Act 

XIV of 1882, s. 42— 

Ramaswami Ayyar v. Vythinatha Ay- 

YA It 1 1, B. R. 20 Mad. 760 

.. “the sub-lease shall not be 

valid ” in Act VIII of 1885, s. 85 (<?)- 

Mad an Chandra Kapali v. Jakt Karikar 

6 C. W. m 377 

the value "of the. original suit,” 

in' Act XII of 1887, a 21 <«)— 

Shed Singh v, Baldeo Singh 

I. B. R. 25 All. 277 

— - — “ therein” — 

See ante, 41 found therein.” ■ ; 

“thing”— ; 'v'V, 

intangible' thing.” 

See ante , “ such thing to be done.” 

— “ three miles 

■S ) : -Boar. . Act . ■ 111 : of ; 1 866 

4 Bom. Or. 0 

— — “ ticca mohto 

See Enhancement op Rent. 

3 W. Bn Act X, 144 

— — “time of execution 

/, S^ ante, “ stamped at the time oi 


Municipal Council of Mangalore v. 
Secretary of State for India 

I. B. R. 25 Mad. 747 


— “ transaction ” — 

See ante , 44 same transaction.” 

— “ transfer, succession or other- 


See Bengal Tenancy Act, s. 26 

13 C. W. 2ST. 12 

— “ trial ” — 

See ante , “ order him to be commit- 
ted for trial.” 

See post, “ where the trial was by 
jury.” 

_ “trust”— 

See ante, 44 suit relating to a trust.” 

See post, 44 whenever the direction 
of the Court is deemed necessary 
for the administration of such 
trust." ’ 

“ trust for a specific purpose ” — 

See Limitation Act {XV of 1877), s. 10 
L I*. R. 32 Bom. 394 

“ unable to entertain,” “ unable 

prosecuted with due deli- 


to decide, 
gence ” — 


See Limitation Act (XV of 1877), s. 
14 I. B. R. 35 Calc. 728 

— w under-renter 

See Bengal Regulation* 1799— VII 
13 W. R. 302 

A “ undivided family 

See Partition Act (IV of 1808), a ' 4 

I. D R« 29 All. 308 
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WORDS AUTO PHRA SES — contd. 

^ — ff unfair advantage ” — 

See Contract Act (IX of 1872), s. 16 
I. B. R. 32 Bom. 37 

— “unless the Court otherwise 


WORDS AND PHRASES- 


■condd. 

— — “ with the distrainer ” — 

VlRARAGHAVA AYYANGAR V. KANAGAV- 

alli Ambial 1. B. R. 25 Mad. 503 

~ “ without interruption,” in Act 

IV of 1882, s. 108 (c) — 

Tayawa v. Gurshidappa 

I. B. R. 25 Bom. 209 

— — — “writing” — 

See ante , “ contract in writing, 
registered.” 


See Civil Procedure Code, 1882, s. 80 

13 C. W. N. 490 

— “ useless 55 — 

See ante , “ become useless and inop- 
erative.” 

— “ valid 

See ante, “ the sub-lease shall not be 
valid.” 


— “wrong”— 

See ante , “ continuing wrong. ” 

“year” — 

See Sale for Arrears of Revenue. 

I. Ii. R. 34 Calc. 381 

— “ year ” — 

See ante, “ current year. ” 


— “ value” — 

See ante, “ the value of the original 
suit.” 


Beni Madhub Kurmi v. Kumud Kumar 
Biswas I. B. R. 30 Calc. 123 

s.c. 6 C. W. N. 799 

— “ village cattle ” — 

See Bombay Survey and Settlement 
Act, 1865, s. 32. 

I. B. R. 2 Bom. 110 


See Jurisdiction— Causes of Juris- 
diction — Dwelling, Carrying on 
Business, or Working for Gain. 


See Workmen’s Breach of Contract 
Act (XIII of 1859). 

2 B. B. R. A. Cr. 32 
I. B. R. 7 Mad. 100 
I. B. R. 7 Bom. 379 
I. B. R. 10 Bom, 96 

WORKMENS BREACH OE CONTRACT 
ACT (XIII OF 1859). 

Inquiry under the Act 

—Summary trial not permissible. An offence 
under the Workmen’s Breach of Contract Act, 
1859, cannot be tried summarily. Emperor v. 
Dhondu Krishna I. L. JR. 33 Bom. 22, followed. 
Emperor v. Balu (1908) . I. B. R. 33 Bom. 25 

Preamble and s. 1. — c * Artificer, 

Workman or Labourer 5 5 — Person entitled to work 
by contract and to percentage of profits — Fraudulent 
breach of contract — Neglect or refusal to perform 
work — Ref usal to work for alleged breach of contract 
by employer. A person entitled under his agree- 
ment to have the stipulated work performed on 
the contract system in lieu of pay, and to receive 
a percentage on the profits as commission with 
an annual statement of the accounts of the busi- 
ness, a percentage of the reserve fund as commis- 
sion in the event of the firm being wound up, and 
a similar percentage on sums drawn from such fund 
at any time, is not an 46 artificer, workman or 
labourer 5 ’ under the Act. The neglect or refusal, 
wilfully and without lawful or reasonable excuse, 
to perform work or get it performed as mentioned 
in s. 1 of the Act, must amount to a fraudulent 


“ village community 

See ante, “ member of the village 
community.” 

in Act XII of 1878— 

Rahimuddin v. Rewal 

I. B. R. 30 Calc. 635 
s.c. 7 C. W. N. 498 
B. R. 30 I, A. 89 

— “wager” — 

See ante, “ by way of wager. ” 

“ wantonly 55 — 

See Penal Code, s. 153 

B B. R. 29 All. 569 

“ wash ” — 

Queen-Empress v. Gangayya 

I. B. R. 24 Mad. 417 

- — “ whenever the direction of the 

Courtis deemed necessary for the adminis- 
tration of such trust,” in Act XIV of 1882, 
s. 539— 

Neti Rama Jogiah v. Venkata Charulu 

I. B. R. 26 Mad. 450 

— “ where the trial was by jury,” 

in Act V of 1898, s. 418- 

King -Emperor V. Parbhushankar 

I. B. R. 25 Bom. 680 
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WORKMENS BREACH OR CONTRACT 
ACT (XIII OR 1859 )-condd. 

breach of the contract, as stated in the preamble 
to it. Where, therefore, a person left his employ- 
ment owing to his employer’s failure to furnish 
him with a statement of the business accounts 
and to pay a percentage of the profits, in accord- 
ance with the terms to the contract : — Held, 
that there was no such neglect or refusal as to 
bring him within the scope of s. 1 of the Act. 
Purist a Chandra N and an v. Tarack Nath 
Chandra (1909) . * 1. 1*. R. 36 Calc. 917 

. ss. 1, 2. — Summary inquiry into an 

offence 'punishable- under the Workmen's Breach 
of Contract Act — Court Fees Act ( VII of 1870), 
sec. ' 31 — Court- fee on petition of Complaint — 
Liability of the workman to pay. An offence 
under the Workmen’s Breach of Contract Act 
(XIII of 1859) cannot be tried summarily. A 
penal enactment must be construed strictly. The 
proceedings of the Magistrate, under the Act, up 
to and inclusive of the passing by him of an order 
for either the repayment of the advance or per- 
formance of the contract do not constitute a trial 
for any offence as defined in the Criminal Procedure 
Code. In a proceeding under the Workman’s 
Compensation Act where the workman admits the 
advance and repays the same it is qot competent 
to the Magistrate to make him pay to the com- 
plainant the Court-fee paid on the petition of 
complaint. Emperor v. Dhondu (1904) 

I. I». R. 33 Bom. 22 

WORSHIP. 

See Hindu Law — Worship. 

WRITTEN STATEMENT. 

See Admission-Admissions in State- 
ments and Pleadings. 

B. E. R. Sup. Vol. 904 
1 B. B. R. A. C. 133 
9 W. R, 83. 130, 290 
16 W. R. 257 
22 W. B. 220 
1. 1,. R. 14 Bom. 516 

See Practice 1. 1*. R. 34 Calc. 446 

See Set-off — Civil Procedure Code, 1882, s. 11 

8 C. W. 3ST. 174 

. See Set- off — General Cases. 

14 W. R. 473 
I. Xj. R. 15 Mad. 22 

~ — — — absence of evidence in support 
of— 

v ’,:' " SO Calc. Big 

ffffj 1 Possession, Order of Criminal 
,h;v' ‘ ■ 1 , Court as to— Decision of Magis- 

9 - • 1 ' ? : ' TRATR AS TO POSSESSION. 

■ , 6 aw. 1ST. 71 

— denial of title in— 

■■ 1 See Co-share r Suits by Co-sharers 
‘ ' ‘ ' -WITH RESPECT to THE JOINT PROPERTY 

1 , '■ 1 I*. R. 28 Calc. 223 

: : UV : i: • ' V , : ' ' 


WRITTEN STATEMENT — contd* 

- denial of title in — concld. 

See False Evidence — General Cases. 

I. It. R. 6 All. 62S 

See Landlord and tenant — Forfeiture 
— Denial of Title. 

I. Xi. R. 28 Calc. 135 
I. L. R. 13 Calc. 96 
I. Ii. R. 15 Mad. 123< 

presumption from non -denial 

in, of allegation made against defendant— 

See Injunction Special Cases — Ob- 

struction or Injury to Rights of - 
Property . I. Ii, R. 26 Bom. 735 

treated as an acknowledg- 
ment — 

See Limitation Act, 1877, s. 19 — 

Acknowledgment of Debts. 

I. It. R. 24 Mad. 361 

1. Form and contents of writ- 

ten statement — Civil Procedure Code, 1859 r 
s. 123 — Defendant's written statement — Variance 

between pleading and proof . S. 123 of the Civil 
Procedure Code, contemplated that a defendant 
should, in his written statement, set forth the ease 
he intends to make at the trial. The rule followed 
in Eshenchunder Singh v. Shamachum Bhutto, I t 
Moo. I. A. 7 ; Mohummud Zahoor Alt Khan v. 
Rutta Koer , 11 Moo. I. A. 468 ; and Nominee 
Dossee v. Nurrohurry Mohuto , Marsh. 70, that a 
plaintiff must be held to the state of facts and 
equities alleged and pleaded by him in his plaint, or 
involved in or consistent therewith, applies also to 
the case made on the pleadings by a defendant. 
Therefore, where the defendant in a suit in eject- 
ment averred in his written statement that the land 
in dispute was in fact his, but had previously to 
1865 been encroached on by the plaintiff, who, m 
1865, was about to erect a building thereon, and 
that the defendant then, in order to avoid litigation,- 
compromised the dispute by payment to the plaint- 
iff of a sum of money, and purchased the land, 
and had since then remained in possession of it 
Held, that the only defence open to the defendant 
was that of purchase, anti that he could not* be 
allowed at the trial to prove a ease of continuous 
user and possession adverse to the plaintiff com- 
mencing before 1805. Ckova Kara v, Isa bin 
Khalifa , . . I, It . R, 1 Bom* 209* 

% A — Argumentative' 

statement. A written statement should not bo argu* 
mentative. Bishen 'Saha ye Singh v . Beer'' 
Kjshobe Singh . . 8 W. R. 296 

3. - — — — , Offer without pre* 

judice — Irrelevant matter^- -Act fill of 1809 v 
s. 124 . — An officer without , prejudice should bo 
omitted from the pleadings. In a suit where the " 
written statement of the plaintiff contained letters 
relative to an offer mad© by the defendants without ‘ 
prejudice, the Court ordered, on the application Of 
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WRITTEN STATEMENT — contd. 

the defendant, that the paragraphs of the written 
statement relating to the of er should be struck out. 
Halford v. East Indian Railway Company 

12 B. It. R. Ap. 19 

^ Irrelevant matter 

~~ Application to talce written statement off the 
fik. Where there was in a written statement matter 
irrelevant and improper, the Court, on application, 
Ordered it to be taken of the file, with leave to file a 
fresh one in a week. Written statements should set 
out the bond fide nature of the defence, and nothing 
else. Kastjblal Dey vi Tremearne 

S B. It. R, Ap. 12 

5. Taking off the 

file for irrelevancy — Relevant matter — Tender of \ 

written statement. The Court has jurisdiction to 
take a written statement of the file, for irrelevancy 
until it is “ tendered, 5 5 which is when it is produced 
at the hearing of the suit. “ Relevancy 55 is to he 
judged by what the defendant believed to be 
material to his case, and not whether it did in fact j 
disclose a good defence to the action. Keshavji 

JSfAIK V . N AS ARYAN JI ArDESIE WADIA 

10 Bom. 425 

6. — Inconsistent ffleas 

— Plea allowed on appeal inconsistent with writ- 
ten statement A Eindu wrote his will devising 
certain ancestral property to his wife, and on the 
following day he registered it and took the plaintiff 
in adoption. The testator died shortly afterwards. 

It was found that the plaintiff’s natural father was 
aware of the dispositions contained in the will, and 
that the testator wonld not have adopted the plaint- 
iff but for the consent of the natural father to 
those dispositions. The defendants who claimed 
under gift from the wife had denied the adoption 
in their written statement, and on appeal raised the 
further plea that the adoption, if any, was con- 
ditional on the provisions of the will being acquiesc - 1 
ed in. Held, that the defendants were not precluded 
from succeeding on the latter of these pleas not- 
withstanding it was inconsistent with their written 
statement. Mahomed JBuJcsh Khan v. Koseini 
Ribi , L L, R. 15 Calc. 684 : L. R, 15 1. A. 81, 
distinguished. Narayanasami v. Ramasami 

I. Xi. R. 14 Mad. 172 

7. Court-fee on written state- 

ment— Code of Civil Procedure (Act VIII of 
1859} , s. 120— Act X of 1877, s . 110— Court Fees 
Act (VII of 1870), s. 19* A written statement of 
his case, tendered by a party to a suit at any time 
before or at first hearing of the suit, is not liable to 
any Court-fee, and may he written on a plain paper 
(s. 110 of Act X of 1877). A written statement 
called for by the Court after the first hearing is also 
exempt from stamp duty (s. 19 of Act VII of 1870). 
Naoxi v. Yeknath . I. L. R. 5 Bom. 400 

Chebao Ali Kadir Mahomed 

12 ;c.x.. R. 367 

S. — — _ — Verification of written state- 
ment— Admission on record without verification . 
A written statement filed by the defendant should 


WRITTEN STATEMENT— contd* 

be verified, but if admitted in the record without' 
verification, its allegation should be noticed and 
issues framed accordingly. Radhachurn Boy 
v. Moran & Co. . . . 13 W. R.-345& 

9. • — — Verification on 

behalf of Corporation — Principal officer of Corpo 
ration or Company — Civil Procedure Code , 1882 r 
ss. 115 and 235 — Practice — Waiver of objection to' 
verification — Plaint, verification of. The Civil 
Procedure Code by ss. 115 and 435 enables a prin- 
cipal officer of a corporation to verify a plaint or 
•written statement, and it is therefore not necessary 
that permission for that purpose should be obtained,- 
but it should be shown in cases to which s. 435 1 
applies that the person purporting to verify a 
plaint or a written statement on behalf of a Corpora- 
tion or Company is a principal officer of the Cor- 
poration, and is able to depose to the facts of the 
case. If the plaint or written statement contains 
a statement to that effect, verification in the usual 
form would probably he sufficient. Where suits 
had been filed against the East Indian Bailway 
Company, the plaints in which described the defend- 
ant Company as a Corporation, and an application 
was made for the admission on behalf of the defend- 
ant Company of written statements signed. 

* 4 The East Indian Bailway Company by their 
constituted attorney and agent Richard Gardin- 
er,” who was described in the verification as the* 
c< Agent of the defendant- Company,” and the 
written statements contained no statement to the 
effect that he was a principal officer of the defend- 
ant Company and able to depose to the facts of 
the case : — Held, that such evidence should be 
supplied by affidavit before the written statements 
could be admitted. The provisions in the Code 
relating to the verification of written statement, 
however, being intended for the protection of plaint- 
iffs, the ir observance might be waived by the 
plaintiffs, and if they were prepared to waive' 
objections to the sufficiency of the verification, 
further evidence of the nature indicated might be 
dispensed with. Sreenath Banerjee v. East 
Indian Railway Co. I. I». R. 22 Calc. 268* 

10. Application to 

verify — Notice - — Practice where an application is- 
made that a- written statement be verified by a 
person other than the plaintiff or defendant, it is* 
always desirable that notice be given to the other' 
side, although not absolutely necessary. Finlay,. 
Campbell & Co. v. Steele 

1 Ind. Jur. N. S. 

11. — : — Application to * 

verify by agent— Notice. The Court will allow a 
written statement to be verified by the constitut- 
ed attorney of the party without notice to the 
other side. Overend, Gurney & Co. v. Steele 

1 Ind, Jur. N. 8. 40* 

12. — Eiling written statement— 

Time for filing.— Under the Code of Civil Procedure 
a plaintiff cannot file a written statement after 
having seen that of the defendants, and by way 
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“WHITTE3ST STATEMENT — contd* 

of rejoinder thereto. Jadttb Ram Deb alias Jadub 
Chunder Deb v. Ram Lochun Muduck 

5 "W* Bn 50 

d : 13. — . — . — _ , Filing . and veri- 

fying written statement on behalf of plaintiff — • 
Civil Procedure Code , 1859 , ss. 28, 123. The plaint- 
iff in a suit went on a pilgrimage after he had been 
• order d to file a written statement, but without hav- 
ing hied it. Not having returned when the ease was 
•on the board, his son applied, under ss, 28 and 123 
of Act VHI of 1859, for leave to verify and file a 
.statement, alleging himself to be interested as a 
reversioner. The application was refused. Held , 
that a third party will not be allowed to verify and 
file a written statement for a plaintiff who has 
•culpably neglected to file one himself. Denomove 
Dossee v. Tarrachurn Coondoq Ohowdhry 

Bourke O. C. 153 

14, Admission of written state- 

ments — Civil Procedure Code , 1859, ss. 120, 122 . 
The admission of written statements of the parties 
on* various dates, unless expressly called for by the 
Court, was held to be contrary to the provisions of 
ss. 120 and 122 of the Civil Procedure Code, 1859. 
Alj Nukee alias E aid ad Alt v. Torab Ali alias 
Mirza Nawab . . . W. B, 1864, 44 

15, — — — — Written statement by third 

-party — Power of Court A Court has no autho- 
rity to receive a written statement in a suit from 
•one who is not a party, or to permit such a person 
to appear at the hearing. Surnomoyee v. Byktjnt 
■Oh under Mustofee . . 25 W. B. 17 

10. - — — Defendant neglecting to 

put in statement — Adjournment of case — Costs. 
In the event of a defendant neglecting to furnish a 
written statement, the Court will examine him as to 
the grounds of his defence and should it appear 
desirable that a written statement should be put in, 
the case will be adjourned for that purpose at the 
expense of the defaulting party. Ravi button v. 
Oriental Inland Steam Navigation Company 

2 Hyde, 89 

Additional written state- 
ment— Practice-— A ct VIII of 1859 , s. 122. An 
application by the defendant for leave to file an 
additional written statement allowed on condition 
of the defendant paying the whole costs and furnish- 
ing a copy of the additional statement to the 
plaintiff free of charge. Distinction made between 
such an application by a plaintiff and one made by 
a defendant. I) askant Dasi v. Srinatu Grross 

3 B* X*, B. Ap, 11 

Supplemmtal 

statements, filing of. Supplemental written state- 
1 -merite ■ cannot be fifed after the parties have entered 
upon their case at the hearing. Munch brshaw 
. mrnmst v* L New, Rhurumsey Spinning & 

Weaving Company . I. X». R. 4 Bom. 570 

18. . — — . — — ~~ — — Cwil Procedure 

OmV$$S‘$ 9 %p22, A Court was held not to have 
done wrong in admitting a supplemental written 
statement' WMeh ;if ; had called for under s. 122, Civil 


WBITTEN STATEMENT — contd. 

Procedure Code, 1859, which did not add to or 
vary the plaintiff’s claim. Jahangeer Buksh v» 
Bhickaree Lall . . 11 W. R. 71 

20 . ' ' - ' ■ ' ■ • ' : • ■' ex- 

plaining plaint A written statement which was in 
explanation of the plaint and not starting a new 
case was allowed to be put in by the plaintiff after 
evidence was taken, and the defendant not being 
prejudiced by its admission. Lall Mahomed v. 
Dhoolee Ram Doss . . 22 W. B. 877 

21. Amendment of written 

statement — Permission to extend counter claim — 
Practice. The defendants, owing to, their ignorance 
of the true facts, did not include in their counter 
claim certain sums paid by them to the plaintiff in 
part payment of the alleged losses incurred in re- 
spect of the purchase and re-sale of the aforesaid 
cotton. Held, that the lower Court (Russell, J.) 
had rightly permitted the defendants to put in a 
supplemental written statement extending their 
counter claims so as to include these items. Lakhmi- 
chand v. Chotooram I. Xi. R. 24 Bom. 408 

22. — : — — - Objections to written state- 
ment — Sunday — “ Four clear days' ’--Civil Pro- 
cedure Code, 1859, s. 124. A written statement 
has been 4 4 four clear days ” upon the file in com- 
pliance with the rule 2 S, although the last of such 
days is a Sunday. Objections to the written, state- 
ment on the ground stated in s. 124 of Act V HI of 
1859 cannot he taken when the suit is ripe for 
hearing. Smallwood v. Parry . Cor, 30 

23 . Civil Procedure 

Code (Act XIV of 1882), ss. 115,146 written state- 
ment, received and not objected to, though not signed 
or verified according to law — Objection taken on 
appeal after case fought out on merits. It is not 
obligatory upon a defendant to put in a written 
statement He may do so if he likes. S. 140 of 
the Civil Procedure Code contemplates that issues 
may be settled whether there was a written stale- 
merit or not, though it is not obligatory on the 
Court to frame issues if the defendant makes no 
defence. Where a written statement filed on 
behalf of the defendant was actually received by 
the Court and no application was made by the 
plaintiff to have it taken off the file on the ground 
of its not being signed and verified by the defend- 
ant as required by a 115 of the Civil Procedure 
Code, and the question was raised for the first 
time in appeal after the case had been fought on 
in the first Court on the footing of a proper 
written statement. Held, that in such circum- 
stances the appellate Court was not justi- 
fied in decreeing the suit on the footing that 
there was no defence, by reason of the written state- 
ment not being signed or verified by the defendant# 
and the case should have been tried on the merits, ' 
Rtjstun Cash v* Tara Pros anna. Ohowdhury 


(1907) .... P110*W*Xf # 87t 

24. - Baising question not raised 


in written statement — Omission to raim equit- 
able defence in written statement A defendant is 
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not precluded from availing himself of any equity 
which might arise out of the facts proved at the 
trial, merely because he has not raised that equity 
on. the face of his written statement. Gour 
Chunder Biswas v. Greesh Chunder Biswas 

7 W. R. 120 

2*5. — — Raising question 

of jurisdiction — Fresh issue — Practice. Where a 
question of jurisdiction had not been raised in a 
written statement, the defence therein being limit- 
ed to a statement, of the merits of the case, an appli- 
cation to raise an issue as to jurisdiction was 
granted on payment of the costs of the adjourn- 
ment to enable the plaintiff to meet the case set up. 
Roheemolla v. Palmer . . . Cor. 8 

WRITTEN SUBMISSION. 

See Administration Suit. 

I. L. R, 33 Bom. 69 

WRONG-DOERS. 

See Contribution, Suit For — Joint 
Wrong-doers. 

See Limitation Act, 1877, Sen. II, Art. 
109 . . I. L. R. 24 Calc. 413 

See Partition . I. L. R. 35 Calc. 961 

12 C. W. N. 127 
See Res Judicata — Parties;— Same 

Parties or their Representatives. 

I. L. R. 14 Bom. 408 

WRONG-PUD ATTACHMENT. 

See Attachment — Liability for 

Wrongful Attachment. 

I. Xi. R. 17 Calc. 436 
L. R. 17 I. A. 17 

See Damages — Measure and Assess- 
ment of Damages — Torts. 

3B. L. R. A. C. 413 

I. It. R. 3 Bom. 74 
7 Mad. 235 

See Damages — Suits for Damages — 
Torts. 

See Execution of Decree— Liability 
for Wrongful Execution. um m 

WRONGFUL CONFINEMENT. 

See Compounding Offence. 

I. L. R. 21 Calc. 103 

See Penal Code, ss. 340 to 348. 

See Unlawful Compulsion. 

I, L. R. 19 Calc. 572 

See Wrongful Restraint. 

I. 3j. R. 12 Bom. 377 

1. — — — - What amounts to imprison- 
ment— Suit for damages- The detaining of a 
person in a particular place, or the compelling him 
to go in a particular direction by force of an exterior 
will overpowering or suppressing in any way his 


WRONGFUL CON FIN E MEN T — contd. 

own voluntary action, is an imprisonment on the* 
part of the person exercising that exterior will.. 
Paran Kusam Narasaya Pantulu v. Stuart. 

2 Mad. 39® 

2. Nature of confinement — 

Penal Code (Act XL V of I860), s. 346 . In order to 
render a person liable under s. 346 of the Penal Code 
it must be shown that the wrongful confinement 
was cf such a nature as to indicate an intention 
that the person confined should not be discovered. 

In the matter of the petition of Sreenath 
Banerjee. Empress v. Sreenath Banerjee. 

I. L. R. 9 Calc. 221 

3. — — - — — Unlawful commitment by 
person in authority — Illegal arrest — Penal 
Code , s. 220 — Presumption of malice. Proof of an 
unlawful commitment to confinement will not of 
itself warrant the legal inference of malice. Know- 
ledge that such commitment is contrary to law 
is a question of fact and not of law, and must be 
proved in order to satisfy the requirements of s. 
220 of the Penal Code. Reg. v. Narayan Babaji 

9 Bom. 846 

4. _ — — — _ Obtaining arrest of wrong 

person — Liability of person setting Court in 
motion. W here a wrong person is arrested and im- 
prisoned under a decree to which he is no party, the 
person setting the Court in motion is not liable for 
such arrest and imprisonment if he did not obtain 
the process fraudulently or improperly. Bheema 
Charluv. Donti Murti . . 8 Mad. 38 

5. Illegal arrest — Malice. Four- 

persons, two of them police constables and two 
village officers, were convicted of wrongful confine- 
ment and abetment thereof. The defendants, the 
village officers, maliciously directed the arrest of 
certain persons for resisting the detention of cer- 
tain pigs found trespassing. Held, a good con- 
viction. Anonymous . 5 Mad. Ap. 24 

6. ■ ' ••• Wrongful restraint*— Penal 

Code , ss. 339 , 340, 342 — Malice . Malice is not an 
essential ingredient in the offence of c c wrongful con- 
finement 5 5 as defined by s. 340 of the Indian Penal 
Code (Act XLV of 1860). The offence is complete 
when a person is wrongfully restrained in such a 
manner as to he prevented from proceeding beyond 
certain circumscribing limits. And a person is 
wrongfully restrained when he is voluntarily 
obstructed so as to be prevented from proceeding in 
any direction in which he has a right to proceed- 
The accused as ahkari inspector visited a toddy 
shop where the complainant and one D were em- 
ployed as agents for the sale of toddy. Having 
reason to suspect that an offence under the Abkari 
Act (Bombay Act V of 1878) had been committed, 
the accused made an inquiry, in the course of which 
the complainant made certain statements impli- 
cating his fellow-servant. The accused thereupon 
resolved to prosecute D and malm the complainant 
a witness in the case. In order to prevent him 
being tutored, the accused ordered his sepoy to 
bring the complainant to his camp, and there 
detained him during the night, and on the following 
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morning sent Mm in charge of a sepoy to a Magis- 
trate’s Court, where the complainant repeated the 
statements made by him before the accused. He 
was then allowed to go away. The accused prose- 
cuted 1), and in the course of his trial admitted in 
his deposition that he had ordered his sepoy to 
bring the complainant to his camp, and had detain- 
ed him there during the night. After the termina- 
tion of D'e trial, the complainant charged the 
accused with wrongful confinement under s. 312 of 
the Indian Penal Code. The accused pleaded that 
the complainant had voluntarily come to his tent 
to have his statements reduced to writing, arid that 
he had of his own accord stopped in his camp 
during the night. The trying Magistrate held 
.this plea proved, and discharged the accused 
under s. 253 of the Code of Criminal Procedure {Act 
X of 1882). The Sessions Judge held that, though 
the accused had detained the complainant in his 
fCamp during the night, still he was not guilty of 
any offence under the Penal Code, as he had acted 
without malice and to the best of his judgment. 
Held, by the High Court on revision, that the mere 
:circumstance that the accused had acted without 
malice and to the best of his judgment did not 
protect him, if his act otherwise satisfied the de- 
finition of s. 340 of the Indian Penal Code. 
Dhania v. Clifford . 1. I*. R. 13 Bom. 376 

7. Wrongful arrest — Penal Code 

{ Act XLV of I860), s. 342 — Criminal Procedure 
Code , 18S2, s. 54 — Offence committed < by a British 
subject in foreign territory — Powers of the police 
ip arrest for such offence without a warrant S. 51 
.of the Criminal Procedure Code (Act X of 1882) 
does not empower a police officer to arrest, without 
a warrant, a British subject in British India on a 
fdiarge of criminal breach of trust or other cogniz- 
able offence committed outside British India. 
M was a native Indian subject of the Queen- 
Empress, residing at Belgaum. A complaint was 
filed against him in the Sangli State, charging him 
with committing breach of trust within the terri- 
tories of that State. Thereupon he obtained an 
■order from the District Magistrate of Belgaum, 
dated the 15th November 1891, which exempted 
'him from arrest for the offence of criminal brea ch of 
trust without a warrant issued by himself or by 
•the Political Agent of the Southern Maratha coun- 
try. This order was communicated to M through 
•the accused, who was the chief constable at Belgaum. 
■On the 27th November 1891 a police officer from 
Bangli State came to Belgaum with a warrant 
issued by the Sangli Court for the arrest of M 
•on a charge of criminal breach of trust The chief 
-constable thereupon directed M's arrest. M 
brought to the notice of the chief constable the 
, District Magistrate’s order of the 15th November 
, 18.91, but he was detained in custody till the matter 
teported to the first claw Magistrate, who j 
' Ms 1 discharge. In the meantime the 

1 filed - against M in the Sangli State 

requiring Ms extradition, 
the chief constable on 
ehaj^e-, ”.of wrongful arrest > and wrongful confine- 
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I ment. Held , that the chief constable had no 
power to arrest the complainant without a warrant 
and jthat he was guilty of the offence of wrongful 
confinement under s. 342 of the Penal Code. In 
re Mukund Baku Vethe I. Xi.'B. 19 Bom. 72 

8. ■■prisoner in ..jail— 
Confinement illegal , in cell— -Penal Code (Act XLV 
of I860), ss, 79, 114 and 342. If a prisoner is 
confined in a particular part of a prison without 
legal authority, that confinement is a wrongful 
one, notwithstanding that his confinement in the 
prison at large may be legal. Baishtab Charan 
Shaha v. Emperor (1902) I. L. B, 30 Calc. 95 

s. e. 6 C. W. NT. 511 

9. Penal Code (Act 

XLV of 1860) s. 342 — Officer arresting and confining 
judgment debtor in house of judgment creditor not 
guilty of wrongful confinement. An officer arrest- 
ing a judgment-debtor under a warrant which 
directs him to produce the judgment-debtor when 
arrested before the Court with all convenient speed, 
is not guilty of wrongful confinement if, having 
effected the arrest when the Court is not sitting, 
he confines him in the house of the judgment- 
creditor. His duty is to produce the judgment-debtor 
at the next sitting of the Court and until he so 
produces him, he is responsible for his safe custody. 
Emperor v. Samuel (1996). 

1. 1*. B. 30 Mad. 179 

WRONGFUL COHVEBSIOH. 

See Damages — Measure and Assess- 
ment of Damages — Torts. 

I, L. B, 4 Calc. 118 
5 Bom. O. C. 140 
' I. Xi. R. 10 AIL 133 

See Onus of Proof — Wrongful Cokver- 

‘ sion . . . 7W, B. 288 

See Pledgor and Pledgee. 

X. X*. K, 19 Calc. 322 
Xi. B. 19 I. A. 60 

WBOXTOFUX* DETEHTIO 2ST. 

— Detention of accused "by Folio© 

Inspector — Criminal Procedure Code,- 1872, s. 124 
— Per Glover, J . — Where a Sub-Inspector of 
Police is charged with having detained prisoners 
for more than twenty -four hours, it is not necessary 
for the Crown to prove that he. detained thorn 
with a guilty knowledge, as s. 124, Act X of 1872, 
imperatively lays down that accused persons are 
on no account to be detained beyond that time 
except under special order of the 'Magistrate, 
which was not obtained in this case. Queen v, 
Basooram: Bass . 19 "W* R* Cr* 36 

WBOINGFUD DISMISSAL 

See Damages. Suit for . 

1, Ii, R. 34 Calc 863 

See Master and Servant, 



( *3187 ) DIGEST OF CASES. ( 13188 ) 

W-EOTOFUL BISTBAIHT~~c<m^ 


•WB03STGPDL DISMISSAL concld. 

- suit for, against Government. 

See Government . 7B. L, B. 688 

WBQKGFTTX, DISTBAIISTT. 

See Bengal Rent Act (VIII or 1869), 
s. 27 . 6 W. B. Act X, 7, 33 

7 W. B. 41 
0W.B. 162 
Marsh. 264 
15 W. B. 451 
3 B. Is. B. Ap. 74 
3 B. 1 1. B. A. C. 261 

See Bengal .Rent Act (VIII of 1869), 
s. 100. 

Marsh. 470 
3 W. B. Act X, 139 

See Bengal Tenancy Act, ss. 121, 122, 
140. 

I. Ii. B. 28 Calc. 364 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits, N. - W. P. 

1. 1 1. B. 12 AIL 409 

See Limitation Act, 1877, Sch. II, 
Art. 28. 

7 C. W. H. 728 

See Madras Rent Recovery Act, s. 20 
1. 1,. B. 26 Mad. 183 

See Madras Rent Recovery Act, s. 78. 

; I. Jj. B. 20 Mad. 449 

See Private Defence, Right of. 

23 W. B. Cr. 40 

See Rioting . . 8 Mad. jAp. 11 

I. L. B. 13 Mad. 148 

See Small Cause Court, Mufussit. — 
J urisd icti on — Wrongful Distraint. 

See Trespass-General Cases. 

23 W. B. Cr. 40 

2. Cutting and carrying away 

crops — Persons put in possession in execution of 
decree. Certain patnidars who, in execution of a 
decree for khas possession, had been put in nominal 
possession of their lands, instead of ousting the 
raiyats allowed them to cultivate, and when they 
had cultivated cut and carried away their crops. 
H eld, that the act of the patnidars was an abuse of 
the law of distraint, and rendered them liable for 
damages. Ad or Mohun Chuckerbutty v. Tha- 
koor Monee Dabee . . 10 W. B, 70 

2. Crops, seizure of— Act X of 

1859, ss. 142 and 143 — Trespass. Certain sub- 
lessees sued in the Collector’s Court the zamindar 
and others employed by him for the value of crops 
seized and, carried away, under a certificate, as 
was alleged by the defendants, granted to them 
by the Collector, but which they failed to produce. 
Held, that ss. 142 and 14.3 of Act X of 1859 applied 
to the case. S. 143, Act X of 1859, contemplated 
not only the case of a person who professes to follow 


the provisions of the law, though he has no power 
to distrain, but also the case of a person who, 
tinder colour of the Act, does distrain, but does not 
do so according to the provisions of the Act. Such 
persons were considered by that section as tres- 
passers, and were liable to the penalty of trespass, 
in addition to damages which may be awarded 
against them by the Revenue Court. Radha 
Mohan Naskar v. Jadunath Pass 

3 B. B. B. A. C. 261 : 12 W. B. 68 

3. — Person acting without auth- 

ority — Act X of 1859, s. 143 — Trespasser. S. 143, 
Act X of 1859, did not apply when a distrainer acted 
without the authority of the superior holder. In 
such a case he was a mere trespasses. Rowshun v. 
Brolanath Doss . .5 W, B., Act X., 67 

4. — Suit for damages for illegal 

distraint — Tort — Non-joinder of parties — Parties 
in actions of tort. A suit for compensation for 
illegal distraint of crops was brought by one of two 
persons jointly entitled to the crops distrained. 
Objection being taken at a late stage of the case on 
the ground of non -joinder of a party, that party 
was in his own application added as a plaint ill. 
Held , that the rule that persons having the same 
cause of action must sue j ointly does not apply 
to actions on tort in every case in which persons 
have been damnified by the same tortious act. 
If the objection of non- joinder of party in an action 
of tort be not taken at the time and in 
the way provided by law, the defendant is liable 
to such portion of the damages only as have been 
incurred by the plaintiff who originally brought 
the suit. Jagdeo Singh v. Padarath Ahir. 

I, Ii. B. 25 Calc. 285 

5. . — - Persons removing property 

under rent law — Procedure — Penal Code, s. 379 . 
Persons removing property under the provisions 
of the rent law relating to distraint ought not to be 
proceeded against under the criminal law, but the 
parties aggrieved by a wrongful distraint should 
have recourse to the remedy provided by Bengal 
Act VIII of 1869. In the matter of Aghani. 
Aghani v. Bhagi Halwai . 8 C. £». B. 204 

6. Bight to sue to set aside 

wrongful distraint — Right of landlord against 
trespasser. A landlord whose tenant’s crops have 
been wrongfully distrained by a stranger, has a right 
to sue to set aside such wrongful distraint. Horro 
Karain v. Shoodha Krishto Berah. 

I. B. B. 4 Calc. 890 : 4 C. B 32 

7. Bight to damages for wrong- 

ful distraint — Bmg. Act VIII of 1869, ss. 69, 
78 — Liability to suit for damages. When, on the 
one hand, a raiyat institutes a suit to contest the 
demand of a distrainer, the Court has no option, but 
must adjudicate upon the demand. If, on the other 
hand, the distrainer has distrained £< otherwise than 
according to the provisions of the Bent Act,” he 
has done so at his peril, and rendered himself liable 
to an action for damages by the owner of the dis- 
trained property. Tarinee Kant Lahiree Chow- 
dhry v. Rajkishore Tontry . 24 W. B. 384 
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8. Right to damages — Act X of 

1859 s. 142 - — Suit to contest distraint — Onus of 
proof damages. In a suit to contest the demand 
of a distrainer, the landlord is only required to prove 
the fact of tenancy and the amount of jumma if 
thereupon the tenant pleads payment and payment 
is denied, the onus is on the tenant to prove his 
allegation. Before a tenant can obtain any decree 
for damages on the ground of illegal distraint 
he must prove what loss he has actually sustained. 
OOJAN BE WAN V. PRANNATH MUNDUL 

8 W. R. 220 

9. — — ~ Onus of proof — Suit for damages 

for wrongful distraint— Act X of 1859, s. 143. 
In ordgr to maintain a suit under s. 143, Act X of 
1859, it was necessary for the plaintiff to prove that 
the defendant in making the distress -was acting not 
only without right, but without anything to justify 
him in supposing that he had a right to distrain — 
a mere trespasser without any reasonable found- 
ation for the claim set up. Raye Ktjmul Bosses 
v. Jhoeoo Mollah . . 15 W. R. 548 

See Joyloll Sheikh v. Bkojonath Paul 
Chowdhky . . . 9 W, R. 102 

10. Suit on account of property 
damaged by wrongful distrainer — Act X of 
1859, s. • 142 — Damages for vexatious distraint , 

f ewer of Court to award. When a suit had been 
rough t under s. 142, Act X of 1859, on account 
of property damaged or destroyed by neglect of a 
distrainer, the Court was not competent to award 
damages for vexatious distraint. Such damages 
were properly awarded by the Collector under s. 
138, in a suit to contest the distrainer’s demand. 
Nonkoo Raw v. Woojogur Roy . . . . 

5 W. R., Act X, 68 

11. — — Procedure— Seng. Act VIII 

of 1869, s. 101 — Proceedings against -persons wrong - 
jjulhf distraining . When proceedings are taken 
before a Munsif under Bengal Act VIII of 1809, 
s. 101, he is bound, first, to inquire whether an 
offence has been committed, and if he is satisfied 
that it has, the only order he can make against the 
offenders (not being tenants) is that they shall pay 
the value of the crops distrained. .Prem Oh and 
Laiu r. An norm Doss . 20 W. R, 445 

/gain or doss. 

: ■ 1 a: : iv M ^Criminal • Breach of Trust. 

6 aw. 1ST. 208 

See Cheating- * I. X*. R. 88 Calc, 50 

See, Theft . I. X. R. 15 Bom. 844 
A'vY/y,;:/' I. X,. B. 18 All. 88 
■ ; ; - ■ ' ; X X. B. 22 Calc. 669 ; 1017 
; 1. 1*. R. 25 Gale. 416 

WSOTOFXfX LOSS. ‘ 

See Cheating . I. Xu R» 88 Calc, 50 
Bm VoiiGimx . 5 0. W. X. 897 


I WRONGFUL LOSS— conoid. 

See Mischief . 3 B. L. B. A. Cr. 17* 

I. Xu R. 8 Gale. 473* 
I. X. R.J2 Calc. 55 ; 860> 
I. X, R. 7 Bom. 126 

See Wrongful Gain or Loss. 

WRONGFUL POSSESSION. / ■ 

Trespasser paid during 

wrongful possession , right to recover. Where a 
person was wrongfully taken possession of an estate 
and held it adversely to the true owner, and has, 
duringffiis possession, paid certain sums for Govern- 
ment revenue on the supposition that he was the law- 
ful owner (being, however, in reality, nothing more 
than a trespasser and wrong- doer), he is not entitl- 
ed to recover, as against the true owner, any sums 
so paid, even though such payments may have enur- 
ed to the benefit of the true owner, but must be 
content to bear the burden of his own wrong. 
TlLUCK ChAND V. SoUDAMTNI DaSI 

I, X. R, 4 Calc. 566 : 8 C. X. R. 450 

WRONGFUL RESTRAINT. 

See Compounding Offence. 

I. X, R. 21 Calc. 108 

See Mischief . I, X. R. 12 Calc. 55 

See Penal Code, ss. 339 to 341. v 

See Wrongful Confinement. 

I. X. R. 18 Bom. 376 

1. — Penal Code, ss, 389, 840, 842 , 

— Police officer, conduct of. In a case of a police- 
officer charged under Penal Code, s. 342, where 
there was no malice, no intention of doing an act of 
the nature spoken of in s. 339 or 340, and no 
voluntary obstruction or restraint, though there 
was probably excessive and mistaken exercise of 
powers not civilly excusable in a police officer, the 
facts were held not to amount to the criminal 
offence of wrongful restraint. In the matter of 
the petition of Budrool Hussein 

24 W. R. Cr, 81 

2. s. 339 — Mefuml to let person go 

until he gave bail Where a police officer refused 
to let a person go home until ho had given hail, 
he was held to have been guilty of wrongful 
restraint under s. 339 of the Penal .Code, SitBp 
Shurn Sahai p. Mamhomed Faztl Khan 

10 W. R. Cr, 20 

3. i — — . police keeping 

witness in custody under sanmUlancr, Where the 
police kept a witness under mr veil lance for four 
days, the High Court held, under The 

that there was nothing in Jaw to warrant them in 
keeping him so in restraint, BAJKANar Ball % 
Empress . . , , 4? C, W. 49 , 

4. — AA — — — • — ~r Mdrmnl and 

taking money on false plea. Where’ the accused 
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prevented the complainants from proceeding in a 
certain direction with their carts and exacted from 
them a sum of money on a false plea ; — Held , that 
the accused were guilty of wrongful restraint, and 
not theft. Jowahir Shah v. Gridharee Chowdhry 

10 W. R. Cr. 35 

6. Penal Code, ss, 79 and 341— 

Mistake of fact — Act clone in good faith under belief 
it is justified by law. A Court peon accompanied by 
. two of the decree-holder’s men (petitioners) went to 
execute a warrant of arrest against the judgment- 
debtor M. A palki with closed doors was noticed to 
be coming out of the male appartment of M's house. 
The petitioners, believing that if was effecting his 
escape in that palki, stopped it and examined it, 
although the persons accompanying the palki pro- 
tested and said there was a lady in it. Admittedly, 
there was in the palki a pardanashin lady of rank. 
Held , that, having regard to the terms of s. 79 
of the Penal Code, a conviction of the petitioners 
; wider £ 341 was not right. Kanai Lal Gowala 
Queen-Empress . 1. 1*. R. 24 Calc. 885 

- Kanhai Goala v . Queen-Empress 

1 C. W. 13. 665 

8. Penal Code, ss, 52, 79, 99, 

and 342 — Act done by a person by mistake of fact 
is good faith believing himself justified by law - — 
Right of private defence against acts of a public 
servant acting bond fide under colour of his office — 
Act XII of 1856 , 6*. 35 — Reasonable Suspicion- 
Obstruction to a police officer while acting in exe- 
cution of duty — Arrest — Criminal Procedure Code 
(Act X of 1882), s. 54. On the 29th December 
1887, the accused, a police constable, was on duty at 
a temporary post near the Arther Crawford Market. 
His turn of duty lasted from 4 to 7 a. .m. Between • 
6-30 and 7 a.m. he saw the complainant * carrying 
under his arm three pieces of cloth. Suspecting that 
the cloth was stolen property, he went up to the 
complainant and questioned him. In answer to one 
of the questions the complainant stated that the 
cloth was made in England. The accused, noticing 
that each piece bore GujaratHi marks and not know- 
ing that such marks are placed on English-made 
goods, concluded that this statement was false, 
and that the cloth had been stolen. He took bold 
of one of the pieces of cloth in order to examine it 
more closely. The, complainant objected to this, 
and there was a scuffle between them for the 
J possession of the cloth. The accused then arrested 

- the complainant, and took him to a European 
Inspector, to whom he stated the facts, alleging 
that he had arrested the complainant because he . 
had assaulted him. The Inspector, seeing that 
the complainant was an old man, and on the 
accused saying he was not hurt, let the complainant 
go. The complainant then, lodged a complaint 
before the acting Chief Presidency . Magistrate 

charging the accused with wrongful restraint and 

wrongful confinement, offences punishable under 

* VQI». V, 


WRONGFUL RESTRAINT — confd. 

ss. 341 and 342, respectively, of the Indian Penal 
Code (XLV of I860). The defence was that the 
complainant had assaulted the accused, and 
had been on that account arrested and kept in 
confinement until released by the Inspector of 
Police. The Magistrate found that there was no 
justification for the suspicion which the accused 
professed to entertain ; that there were no reason- 
able grounds for questioning the complainant 
about the cloth in his possession, and that the 
scuffle was caused solely by the action of the 
accused in treating the complainant without 
any valid reason as a suspected thief. The 
Magistrate convicted the accused, of wrongful con- 
finement under s. 342 of the Indian Penal Code (Act 
XLV of 1860), and sentenced him to four months* 
rigorous imprisonment. Held, by the High Court, 
that the conviction was wrong. The accused 
having, under the circumstances of the case, an 
honest suspicion that the cloth in the possession 
of the complainant was stolen property, was 
justified in putting questions to the complain- 
ant, the answers to which might clear away his 
suspicions, and having received answers which 
were not, 'in his : opinion, satisfactory, he acted 
under a bond fide belief that he was legally, justified 
in detaining what hei' suspected . to be stolen 
property. The putting of questions to the com- 
plainant, not for the . purpose of causing annoy- 
ance or from idle curiosity? but in order to clear up 
his suspicions, was an indication of good faith, 
as defined in s. 52 of the Indian Penal Code 
(Act XLV of 1860). He 'was therefore protected 
by s. 79 of the Code. Even though the act of the 
accused in detaining the cloth might not have 
been strictly justifiable by law,— that is, even 
though there might not have been a complete basis 
of fact to justify a reasonable suspicion that the 
cloth was stolen property, — still the complainant 
had no right of private defence under s. 99 of 
the Code, as the accused was a public servant 
acting in good faith under colour of his office, and 
his act was not one which caused the apprehension 
of death or of grievous hurt. The complainant was 
not /Justified in refusing to allow the accused t6 
inspect the cloth, in snatching it from his hands, 
and in scuffling with him. He was therefore 
legally arrested, under s. 54, el. 5, of the Criminal 
Procedure Code (Act X of 1882), for obstructing 
a police-officer while acting in the execution of 
his duty. Rhawoo Jivaji v. Mulji Dayal 

- I. 'I*. R. 12 Bom. 377 


7. — Indian Penal Code 

(Act XLV of I860), ss. 143, 341 — Erecting a 
fence over a way— Obstruction to public pathway — 
Decree of Civil Court— Maps and plans depicting 
way — Unlawful assembly— Magistrate, duty of, to 
maintain decrees of Civil Court — Rule, enlargement 
of , at the hearing. In deciding whether a person, 
accused of wrongful restraint by erecting a fence 
over a way had, as he alleged, obtained a decree 
of the Civil Court with regard to that particular 

19 a. 
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way, a Magistrate should, instead of obtaining evi- 
dence to modify or question a decree passed by 
the Civil Court declaring rights of parties, confine 
his attention to observing or enforcing the terms 
of the decree of the Civil Court. Rash Mohan 
Pal v. Mohim Chandra Chakra varty (1900) 

5 O. W. N. 215 

8. - Criminal Proce- 

dure. Code (Act V of .IS 98) s. 423 — Might of ivay, 
interference with — Order of 'preserving status guo 
ante on conviction , if proper — Appellate Court , 
power of, to set aside for such order — Penal Code 
(Act XLV of 1860), s. 341. .Where a person 
blocked up a private way, along which the 
complainant had a right to go, by raising a wall, 
and was convicted of the offence of wrongful 
restraint under s. 341 of the % Penal Code, and an 
order was passed by the trying Magistrate directing 
the accused to remove the obstruction and not to 
interfere with the complainant’s right of way, and, 
on appeal, the Appellate Court set aside the order 
directing the removal of the obstruction and prevent- 
ing the accused from interfering with the complain- 
ant’s right. : — Held, that the order of removal of the 
obstruction was a necessary corollary to the pre- 
vious conviction of the accused, and was a proper 
order. Held, also, that, although an Appellate 
Court has, under s. 423 of the Code of Criminal 
Procedure, the power of making any amendment 
or any consequential or incidental, order that 
may be just and proper, such Court cannot make an 
order which would make the entire proceeding 
infructnous and absurd. Held, also, that the order 
of the Appellate Court, setting aside the order 
for removal of the obstruction, was neither proper 
nor just, Derendra Chandra Chowdiiury v. 
Moans i Mohan Chowdiiury (190.1) . 

5 C. W. N. 432 

9, - — — — — 1 * Eight of way , in- 
terference with — Order to remove obstruct ion, legality 
of — Penal Code (Act XLV of I860), ss. 114 , 241 , 
Criminal Procedure Code (Act V of 1898), s, 522, 
Held, by the Full Bench (Ameer Ali, «/., and 
Brett, *J. dissenting), that a Magistrate, while con- 
victing an accused under ss, ||| of the Penal Code 

for wrongfully restraining a person by the erection 
of a hut or by similar act of obstruction, has no 
jurisdiction to order that' the hut or other means of 
obstruction should be removed. Debendra Chandra 
CJmodhury v. Mohim Motion Chowdhry , 5 C. W , N. 
432, overruled. Held, further, by the Full Bench, 
that, whereas in this case criminal force had been 
used by the accused to the complainant when the 
latter objected to the obstruction, which interfered 
Ms right of way over a path, and this con- 
sisted the oifence of wrongful restraint, of which 
pfence the accused had been convicted, an order 
•for the removal of the obstruction should be passed 
of the Criminal Procedure Code. 
.SoOTf ‘Moaar Ghowdhby p . Barenbra Chandra 
Chowdhry ( 1904) . I. L. R* 91 Cade, 801 


WRONGFUL SEIZURE IN EXECU- 
TION. 

See Civil Procedure Code, 1882, s. 244 
(Act XXIII of 1801, s. 11 )— Ques- 
tions in Execution oe Decree. 

3 N. w;i87 
2 Agra 105 
•5 Mad. 185 

12 B. L. R. 201 ; 203 note ; 207 note ; 208 
note. 12 W, R. 85 

S B. Xi. R. A. C. 413 
I. L. R 4 22 Gale. 483 

See Damages — Measure and Assess- 
ment of Damages — Torts 

Marsh, 495 
S Agra 202 
3 B. L. R. A. C. 413 
I. L, R. 3 Bom. 74 
7 Mad. 235 

See Execution oe Decree — Liability 
for Wrongful Execution. 

See Malicious Prosecution. 

I. L. R, 19 Bom. 485 

See Sale in Execution of Decree — 
Wrongful Sales. 


Y 

YEAR. 

agricultural — 

See N.-W. P. Rent Act (XVIII of 1873k 
s. 94 . . I. L, R. 1 AIL 512 


YOUTHFUL OFFENDER. 

See Reformatory Schools Act {VII 1 
of 1897). 


z 

ZAMINDAR. 

See Ghaukidari Cbakran Act, s. 48, 

10 (X W, N. 837 

See Grant— Construction of Grants. 

I. L, R, 9 Mark 307 
■ L. R* 13 I, A, 32 

See Grant — Power to Grant, 

B. L. R, Sup. Vol. 75, 774 

See Zamindar, duty oil 
See Zamindar, power of. 

- See Zamindar, rights oe. 

1 See , Zamindar /and JU iYA r iy. y : /, : ' : a 

• * — habuliat between Government 

and— 

See Specific Performance — Special 
Oases , L L. R. 3 Calc 484 
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— liability of, for repairs of tank. 

See Contract Act, s. 70. 

I. L. it. 18 Mad. 88 


proof of title of- 


See Ownership, Presumption of. 

I. Ii. R. 15 Mad. 101 
L. R. 18 I. A. 149 

purchase by, of patni interest, 


effect of — 


See Merger 


3 C. Is. R. 159 
I. Is. R, 19 Calc. 760 


ZAMIRDAR, DUTY OR. 

Ancient tanks -—Negligence — Stat- 
utory powers — Liability for damage occasioned 
by overflow of tanks . The public duty of main- 
taining ancient tanks, and of constructing new 
ones, was originally undertaken by the Govern- 
ment of India, and upon the settlement of the 
country has, in many instances, devolved upon 
zamindars'. Such zamindars have no power to 
do away with these tanks, in the maintenance 
of which large numbers of people are interested, 
but are charged under Indian law, by reason of 
their tenure, with the duty of preserving and re- 
pairing them. The rights and liabilities of such 
zamindars with regard to these tanks are ana- 
logous to those of persons or corporations on whom 
statutory powers have been conferred and statu- 
tory duties imposed. A zamindar, ii the banks 
of any such tank in his possession are washed away 
by an extraordinary flood without negligence on 
his part, is not liable for damage occasioned 
thereby. Madras Railway Company v. Zamindar 
of Carvetinagaram 

14 R. L. R. 209 : 22 W. R. 279 
L. R. 1 1. A. 364 

s.e. in lower Courts. Madras Railway 
Company v. Zamindar of Kavetinuggur 

5 Mad. 139 

and after remand . . 6 Mad. 180 

ZAMIRDAR, POWER OP. 

1. — — - Power to grant lease— Lease 

granted for longer term than zamindar* s engagement 
with Government • — Operation of Act XVI of 1812. 
A lease granted by a zamindar for a longer period 
than the term of his own engagement with the 
Government was not absolutely void for the excess, 
but only voidable, and might be confirmed. Semble : 
That Act XVI of 1842 applied To agricultural 
leases, not to bond fide leases for other purposes. 
Nita Ram v. Nanucr Pass 

1I.W, Part III, 47 : Ed. 1873, 103 

Hindu law — 


Authority to grant lease as manager and owner. 
Under the Hindu law, the granting of a lease, 
though for a term, is an act within the scope of a 
zamindar’s authority as manager and owner of the 


2AMIRDAR, POWER O ‘F—eoncld. 

zamindari, and is, as such, binding on his successor, 
unless, in the circumstances in which it was made, 
it was otherwise than bond fide . Raman and an 
v . Srinivasa Murthi . .1. L. R. 2 Mad. 80 

3, — Power to alter boundaries — . 

Effect of arrangement altering boundary without 
sanction of Government . Zamindars have no author- 
ity, without the sanction of Government, to 
alter the boundaries of their permanently settled 
estates, and to transfer villages from one zamindari 
to another. Such an arrangement is of no binding 
effect, except between the parties who have made 
it. Ramchunder Banerjee v, Muddun mohtjn 
Tewaree . „ W. R. 1864, 34 

4. — Power to charge estate with 

personal debts— A decree for possession of 
certain land with wasilat obtained by a zamindar 
of an estate, as such, cannot be pledged by him 
as security for a personal debt, nor for such a 
debt can the estate be made liable, nor his 
successor be held responsible. Nimaye Churn 
Sein v. Rammonee Beebee 10 W. R. 152 

ZAMIRDAR, RIGHTS OF. 

See Madras Regulation XXV of 

1802 14 B. Is. R. 115 

L. R. 1 A. 268 ; 282 

See Patni Tenure. 

I. Is, R. 28 Calc. 744 


See Waste Lands. 


I. Ii. R. 19 All. 172 


1. 


-Rature of zamindari estate— 

Power to deal with estate. A zamindar’s estate is 
analogous to an estate-tail as it originally stood 
upon the statute de donis.- The zamindar is the 
owner of the zamindari, but can neither encumber 
nor alienate beyond the period of his own life. 
Chintalapati Chinna SlilHADRiRAJ v . Zamindar 
of Vizianagram . . .. 2 Mad. 128 

2. Collections of rent— Claim to 

intermediate tenure— Onus of proof . A zamindar 
has as such a primd facie right to the gross collec- 
tions from all the mouzahs within h.s zamindari. 
It is for parties setting up an intermediate tenure 
to prove their grant. Prahlad Sen v. Durga 

PRASAD TEWARI . . " ^ w ^ ^ /h o 

2B.LE.P. C. 111 : 12 W. R. P. C. 6 
12 Moo. I. A. 286 

3. ' Right to rent —Payment of 

revenue ‘by zamindar. The right of a zamindar to 
exact from a tenant payment of rent for a certain 
piece of find in no way depends on whether he 
does or does not pav revenue for that land. 
JOTENDRO MOHUN TaGORE t?. AYMUN BEEBEE 

1C. X,. R. 366 
Inability for rent— Co-sharer 


; 1 • ■ — jwaw n/ ^ r- "r ~ ------ 

in talukh. Held, that a zamindar, by becoming a 
co-sharer in the talukh, does not lose his right to 
the joint responsibility of all the other co-sharers 
for the due payment of the rent ; he only becomes 
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ZAMINDAR, BIGHTS OF — contd. 
bound to make an allowance for that portion 
which he as a co-sharer ought to pay. Gobindo 
C o OMAR ChOWDHEY V. M ANSON 

15 B. 3j. B. 56 : 23 W. B. 152 

5. — — ... Compensation — Compensation 

to patnidar for loss sustained by erection of works by 
railway company, A zamindar who receives his 
rents in full is not entitled to participate in com- 
pensation received by his patnidar for loss 
suffered by the latter in consequence of works 
being erected on land included in the patni. 
Maharajah of Buedwan v. Wooma Soondijr.ee 
Bosses ..... 10 'W. B. 12 

6. - — - — : - Sale in execution of decree — 

Custom — Charge on sale-proceeds . Where a sale 
took place in execution of a decree, and it was 
proved by custom that the zamindar’ s right 
extended to one-fourth of the sale-proceeds in 
cases of involuntary sale : — Held, that the zamindar 
had a right to recover the fourth share of the 
proceeds of sale from the judgment -credit or, 
who in truth reserved the sale price. r Ihe zamin- 
dar’s right attached to the sale- proceeds, and 
was a prior charge upon the proceeds. Byj Nath 
Persilad v, Mahomed JPuzl Hossein 

2 Agra, Part II, 204 

7. - — - Custom — • Might 

to share of sale-proceeds — Calculation of amount— 
Zamindar i huq . Where by custom the zamindari 
is entitled to a quarter share of the sale-proceeds 
as his huq zamindari, he is entitled to recover it 
on the occasion of sales, either absolute or originally 
conditional, but subsequently becoming absolute 
by foreclosure, from the vendor and the pur- 
chaser, and the latter cannot be discharged from 
his liability by proving that he has paid all, in- 
cluding zamindar s dues, to the former, it beingj 
incumbent on him to see that the zamindar is 
satisfied in respect of his dues. Held , further, 
that, under the circumstances, the plaintiffs, 
the zamindars, were entitled to one-fourth from 
11450, the principal amount repayable, and not 
from the amount ascertained at the time of fore- 
closure to be duo to the mortgagee, including 
interest, inasmuch as the deed made no provision 
for payment of any sum as interest. Heeka 
Bam i\ Deo Nab ain Singh 

Agra B. B. 66 : Ed. 1874, 48 

8. . — Sale In execution 

of house in M ohalla — Wajtb-ul- ur&— Liability of 
auction-purchase — Might of zamindar to hug 4- 
ckaharam. I he zamindars of a certain mohalla 
; claimed from the purchaser of a house situated in 

such Mohalla, which had bet n sold in execution 
s of a ‘decree, one-fourth of the sale-proceeds of 
l Bttch house, such purchaser being the holder 
: of such decree. Such suit was based upon the 
; terms 'Of the wajib-ul-urz* That document stated, 
inter alia, that, when a house in such Mohalla 
was sold, a; cess called chaharam was received by 
such zamindars according to tho understanding 
arrived at between the seller and the z&mindovsA ; 


Z AMI3NDAB-, BIGHTS OP — concld. 

Held, that such zamindars were not entitled under 
the terms of the wajib-ul-urz to one-fourth 
of the sale-proceeds ; that the decree- holder, 
because he happened to have become the ^auction- 
purchaser, could not be regarded as the 4 “ seller ” 
and it was only the “seller” who was liable; 
that the terms of the wajib-ul-urz were ap- 
plicable only to private and voluntary sales, 
and not to execution-sales ; and that, under these 
circumstances, the suit must be dismissed. Beni 
Madho v, Zahtjrul Haq I. B. B. 3 All. 7 87 

9. Sale of zamindar’s right-— 

Right as tenant in another house . Where a zamin- 
dar’s right is sold by auction, it does not follow 
that, by the sale of the zamindari right, he for- 
feits his tenant-right which he had in another 
patti in respect of a house. Ram Buksh Singh v. 
Purdumun Ejshore , 2 Agra, Part II, 202 

10. Landholder and 

tenant — Sale of house by tenant — Haq-i-chdharum 
by whom payable. In the case of a customary right 
to receive haq-i-chaharum, where it does not appear 
that the zamindar' s right to a share of the purchase 
money is limited to a right to claim it from tho 
vendor, the right can be enforced against the vendee 
also. Heera Mam v. Mai a Deo Narain Singh , iV.- 
W. 1\ H. C. (1867), F. R, 63, referred to. 
Dhandai Bibi v. Abdue Rahman (1901) 

I. L. B, 23 All. 209 

ZAMIHDAB AND BAIYAT. 

See Bengal Rent Act, 1869. 

See Landlord and Tenant. 

See Madras Rent Recovery Act, 1866, 

See Right of Occupancy. 

ZAMINDABI DABS. 

_ 1. — 1 B eng. Aet VIII of 1882~~ 

Effect of Act on liability of patnidars . Bengal Act 
VIII of 1862 did not relieve patnidars from their 
liability under the old laws of paying the zamindari 
dak charges. Bissonath Sircar v. Shorn o- 
MOYEE 4 W. B. 6 

2. Liability of pat* 

nidar. Where tho terms of a patni lease did not 
make the patnidar liable for the maintenance of 
the zamindari daks, it was held that the patnidar 
was not liable for a tax which was imposed on the 
zamindar by Bengal Act VIII of 1862, Bahhal 
Boss Mooeebjee v, Shurno Moyee 

6 W. B. 100 

3, ■■ Liability , ' ; "of ' - pa$- v 

nidar. Ihe provision in a pottah that if any item 
is laid upon the zamindar over and above the sudder 
jumma, the patnidar shall bear a rateable propor- 
tion of it, held not to include the charges connected 
with the zamindari dak, R chines Kant Boy v * 
Tripoora Soondhbsb Bassia . 8 W, B.45 

SAIIODA SoONDURY DfiBfA V WOf T (h URN 

Sircar 3 W. B. 8. C. C. R*Z 17 
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ZAMINDARI DAKS — concld. 

4. — — — Cess — Dak cess 

— Zammdan dale, maintenance of— Ben. Reg. XX 
of 1817, s. 10 — Ben. Act VIII of 1862 — Contract 
between zamindar and patnidar as to payment of 
dah charges— -Liability of patnidar to pay dak charges 
-—Construction of patni lease. In a patni-Jcabu- 
liyat executed in 1855, the patnidar stipulated 
to pay the salary and expense of amlas of dale 
chauki houses, and to appoint them and superin- 
tendent their work, under the system of zamindari 
dak then in vogue. Held, that this stipulation 
imposed upon the patnidar the liability of paying 
dak charges recoverable from the zamindar ; 
and, although the system has since been changed, 
the liability of paying such charges must be taken 
to exist. Saroda Soondury Debea v. Wooma Churn 
Sircar, 3 W. R. S. C. C . Ref. 17, followed. 
Jillab Rahman v. Buoy Chand Mahtap (1900) 

I. L. R. 28 Calc. 293 

ZAMINDARI DUES AND CESSES. 

suit for— 

See Small Cause Court, Mofussil — 
Jurisdiction— Cess. 

1 . L. R. 1 All. 444 

ZAMORIN 03? CALICUT. 

See Hindu Law — Will — Power of 
Disposition — Generally. 

I. L. R. 21 Mad. 105 

See Pensions Act, s. 12. 

I. In R. 21 Mad. 105 

ZANZIBAR. 

See Consular Court (at Zanzibar). 

I. L. R. 3 Bom. 58 

— — application of Bom. Reg. II of 

1827, s. 21, cl. 1, to— 

See Jurisdiction of Civil Court — 
Caste . . 1. L. R. 26 Bom. 174 

Consular Court at— 

See High Court, Jurisdiction of — 
Bombay — Civil. 

I. L. R. 20 Bom. 480 

See High Court, Jurisdiction of — 
Bombay — Criminal. 

I. Ii. R. 3 Bom. 334 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. R. 19 Bom. 741 

- — —1 jurisdiction of British Consul at 

Zanzibar to hear suits— 

See Consular Court (Zanzibar). 

I. Ii. R, 8 Bom. 58 

Law of Zanzibar — 

Lands taken for public purposes — Zanzibar Order 
in Council , 1884*—, Indian Land Acquisition Act, 


! Z AN ZIBAR — concld. 

1894, s. 6 — Compensation— Incidents of land gov- 
erned by the local law — Mahomedan law of com- 
pensation — Buildings erected by Government on 
the plaintiff s y land without authority . The lands 
of the plaintiffs in the island of Mombasa, 
part of the dominions of the Sultan of Zanzibar, 
were taken for a railway by the British Govern- 
ment, under s. 6 of the Indian Land Acquisition 
Act, 1894, which had been brought into force in 
Zanzibar by Order in Council, In a suit for 
compensation for the value of the lands so taken, 
and also of the buildings previously erected thereon 
by the said Government without authority ; Held, 
that (i) as regards the lands, the plaintiffs are 
entitled under the said Act to the market value 
thereof at the date of service of notice under s. 6, 
including such actual speculative advance therein 
as had already taken place in consequence of the 
railway scheme, but excluding any future specul- 
ative advance from the like cause j (ii) that, as 
regards the buildings, English law applied, under 
the Order in Council of 1884 and the subsequent 
treaty of 1886. By that law, notwithstanding 
treaty rights of exterritoriality, the lex loci rei 
sitce governs the incidents of land, that is, in 
thi s case, Mahomedan law, of which law a Zanzi- 
bar Judge has judicial cognizance ; and (iii)^that, 
by Mahomedan law, the houses did v not become 
the plaintiffs’ property : the plaintiffs^are entitled 
to have them removed, and the value to them of 
the right to have them removed from lands which 
have ceased to be their property is the measure 
of the compensation due. Secretary of State 
for Foreign Affairs v. Charlesworth, Pilling 
and Company (1901) . I. L. R. 26 Bom. 1 

s.e. Ii. R. 28 I. A. 121 

ZERAIT LAND. 

See Bengal Tenancy Act, s. 116. 

13 C. W. N. 661 ; 664 

See Bengal Tenancy Act, s. 120. 

13 C. W. N. 135 

See Civil Procedure Code (Act XIV 
of 1882), s. 211. 12 C. W. N. 650 

See Mesne Profits. 

12 C. W. N. 050 

ZOROASTRXAN DAITH. 

— — - tenets of — 

See Muktad Ceremonies. 

I. L. R. 33 Bom. 122 

ZUB-I-°PESHGI LEASE. 

See Attachment — Alienation during 
attachment . I. L. R. 18 All. 123 

See Bengal Regulation VIII of 1819. 

See Bengal Tenancy Act, s. 21. 

10 C. W. N. 351 

See Decree — Form or Decree — 
Possession . I. L. R. 18 All. 440 


( 13201 ) DIGEST 

ZTO-I-PESHGI LEASE— contd. 

See Lease — £uri-peshgi Lease. 

See Mortgage — Possession under 
Mortgage. 

See Right of occupancy — Acquisi- 
tion of right — Mode of Acquisi- 
tion. I. L. K. 24 Calc. 272 

L. R. 23 I. A. 158 
1 C. W. 1ST. 23 

See Transfer of Property Act, s. 59. 

13 C, W. 3ST. 40 

— Limitation Act 

(XV of 1877), Sch. 11 , Arts, 48, 109— Suit to recover 
rents realised by zur-peskgidar after expiry of 
lease — Limitation — “ Specific moveable property 


OF CASES. ( 13202 j 

Z1JR-LFESHGI LEASE — condd. 

meaning of — Suit of Small Cause Court nature of 
less than 31500 in value order of remand , appeal 
from — Civil Procedure Code (Act XIV of 1882), 
ss. 586, 588 cl (28). A suit brought by an owner 
of land for the recovery from zur-peshgiiars of 
rents realised by the latter from the tenants after 
the expiry of the zur-peshgi lease, is governed by 
Art-. 109 of Seh. II of the Limitation Act and 
not by Art. 48. By “ specific moveable property J * 
in Art. 48 is meant property which can be specified 
by the delivery of the identical subject and does 
not cover money. Bameshar Chaubay v, Matahhikh , 
1. L. B. 5 All. 343 , dissented from. Essoo Bhayaji 
v. The Steamship “ Savitri” I. L . B. 11 Bom. 133 ; 
Jagjivan v. Gulam Jilani, 1. L. B. 8 Bom. 19, 
followed. Agandh Mahto v. Kkajah Aliullah 
(1907) .... 11 C. W. H*. 862 
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